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§  2037.  Insurance  Defined  —  A  Contract  of  Indemnity. 
—  Insurance  is  a  contract  whereby  one  for  a  considera- 
tion undertakes  to  pay  money  if  another  shall  sutler  loss. 
The  contract  of  insurance  is  an  executory  contract  ex- 
ecuted by  the  payment  of  the  sum  insured  on  a  loss.^  It 
is  a  personal  contract,  and  does  not  pass  with  the  title  to 
the  property  insured.^ 

§2038.  Reinsurance.  —  Reinsurance  is  a  contract  of 
indemnity  to  the  reinsured,  whatever  be  the  subject-mat- 
ter, and  binds  the  reinsurer  to  pay  to  the  reinsured  the 

*^'.it        /     .1.?   Co.  e.  Wager,  27        '  Disbrow  v,  Jones,  Harr.    (Mich.) 
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loss  sustained  in  respect  to  the  subject  insured  to  the 
extent  for  which  he  is  reinsured.*  A  contract  for  rein- 
surance extends  no  further  tlian  the  risk  taken  by  the 
original  underwriter;  he  cannot  stipulate  for  indemnity 
against  a  risk  which  he  has  not  assumed.'^  A  policy  of 
reinsurance  js  not  void  because  the  description  of  the 
property  insured  differs  from  that  contained  in  the  origi- 
nal policy,  when  the  description  may  be  corrected  by 
construction,  there  being  enough  to  identify  the  property.' 
In  an  action  on  a  contract  for  reinsurance,  defendant  can- 
not set  up  a  misrepresentation  made  while  obtaining  the 
original  policy.*  The  reinsurers  are  liable  for  the  costs 
and  expenses  of  a  suit  paid  to  the  party  originally  in- 
sured.® The  reinsured,  in  order  to  recover  against  the 
reinsurer,  must  prove  his  risk  or  interest  in  the  subject- 
matter,  and  the  fact  and  amount  of  loss,  in  the  same 
manner  as  the  original  insured  must  have  proved  them 
against  him;®  and  the  reinsurer  is  entitled  to  make  the 
same  defense  to  an  action  brought  against  him  on  the 
second  policy  as  the  original  insurer  might  have  done  on 
the  first  policy.''  An  insurance  company  having  rein- 
sured in  another  company  to  indemnity  itself  against 
loss  on  its  policy,  and  discharged  its  liability  by  the  pay- 
ment of  a  less  amount  than  that  of  the  original  insur- 
ance, the  sum  so  paid  by  it  is  the  measure  of  indeinr.ity 
to  be  recovered  from  the  reinsuring  company;  piovided 
such  sum  is  within  the  amount  of  the  reinsurance  policy, 
and  does  not  exceed  the  amount  of  actual  loss,  aiid  such 


act  of 
t-mat- 
3d  the 


'  May  on  Insurance,  sec.  11;  Eagle 
Ins.  Co.  V.  Lafayette  Ins.  Co.,  9  Ind. 
443.  A  contract  of  reinsurance  is  not 
within  the  statute  of  frauds:  Com.  Ins. 
t'n.  p.  Ins.  Co.,  19  How.  .318.  Contra, 
Ef^an  V.  Fireman's  Ins.  Co. ,  27  La.  Ann. 
308.  Unless  expressly  authorizeil  it  is 
uUra  r'ireti  the  officers  of  an  insurance 
company:  Hutchinson  v.  Ins.  Co.,  53 
Cal.  G'22. 

'^  Commonwealth  Ins.  Co.  v,  Ins. 
Co.,  35  Ta.  St.  475, 


'  Yonkcrs  Ins.  Co.  v,  Ins.  Co.,  6 
Rob.  (N.  Y.)31(i. 

'  Jackson  v.  Ins.  Co.,  99  N.  Y.  124. 

*  New  York  Central  Ins.  Co.  v.  Ins. 
Co.,  20  Barl).  4(58. 

"  Yonkcrs  Ins.  Co.  v.  Hoff.  Ins.  Co., 
6  Rob.  (N.  Y.)31(5. 

'  New  York  Ins.  Co.  v.  Ins.  Co.,  1 
Story,  458;  Eagle  Ins.  Co.  r.  Ins.  Co., 
9  Ind.  443;  Hone  v,  Ins.  Co.,  1  Sand. 
137;  Delaware  Ins.  Co.  v.  Ins.  Co.,  3 
Grant  Cas.  71. 
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policy  contains  no  condition  for  pro-rnfir? (7  loss  or  limiting 
liability.'  Wliere  a  contract  of  reinsurance  provides  tliat 
the  loss,  if  any,  shall  bo  payable  pro  rata,  and  at  the  same 
time  with  the  reinsured,  the  liability  of  the  company 
reinsurini:j  accrues  at  the  same  time  with  the  liability  of 
the  reinsured;  and  in  order  to  sustain  an  ag,tion,  it  is  not 
necessary  that  the  company  reinsured  shall  have  actually 
paid  the  loss,  but  it  is  sullicient  if  they  were  liable  to 
pay.'^  A  judgment  against  the  original  insurer  is  bind- 
ing upon  reinsuring  coni])anios  who  had  notice  of  the  suit 
und  an  oj)portunity  to  defend.  The  liability  of  the  in- 
suring company  can  be  litigated  only  once.^ 

Illustrations. —  Plaintiffs'  agent  issued  to  C  policies  of  in- 
surance ujton  her  mortgage  interest  in  certain  premises.  Upon 
being  nutiiied  thcivof,  plaintiffs  directed  the  policies  to  be  can- 
celed; tlie  agent  thereupon  applied  to  defendant  to  reinsure  the 
risks,  which  the  latter  agreed  to  do.  Subsequently,  it  was  agreed 
that  a  jiolicy  should  issue  direct  to  C,  and  one  was  executed 
accordingly.  Held,  that  the  contract  was  for  original  insur- 
ance, and  that  plaintiffs  could  not  maintain  an  action  thereon 
upon  the  ground  of  a  reinsurance:  Excelsior  Fire  Ins.  Co.  v. 
Royal  Ins.  Co.,  55  N.  Y.  343;  14  Am.  Rep.  271.  An  insurance 
conipimy  knew  that  A  was  insured  on  his  interest  in  a  vessel, 
and  for  double  tlie  amount  of  its  possible  earnings.  Held,  that 
it  was  bound  to  disclose  that  fact  to  another  company  from 
which  it  sought  reinsurance:  Sun  Mutual  Ins.  Co.  v.  Ocean  Ins. 
Co.,  107  U.  S.  485.  P.  insured  goods  for  six  thousand  dollars, 
and  effected  a  reinsurance  with  defendant  for  two  thousand 
dollars,  the  policy  of  reinsurance  providing  that  the  loss  should 
be  payable  ''pro  rata,  at  the  same  time  and  in  the  same  man- 
ner iVA  tlie  reinsured  company."  A  loss  happened,  for  which 
P.  p.'iid  six  hundred  dollars  in  full  discharge  of  the  liability. 
Held,  tluit  P.  could  recover  only  two  hundred  dollars  of  defend- 
ant: IJlhiois  Mutual  his.  Co.  v.  Andes  Ins.  Co.,  67  111.  362;  16  Am. 
Rep.  620.  The  A  insurance  company  reinsured  a  risk  in  the 
B  company.  The  building  was  burned,  the  A  company 
was  sued,  and  the  two  companies  agreed  that  the  case  should 
be  fought,  tlie  A  company  to  control  the  defense.  Without  the 
consent  of  the  B  company,  the  case  was  compromised.     Held, 

'  Ins    Co.  r.    Ins.  Co.,  38   Ohio  St.         •'  Stronj^  v.    American  Central  Ins. 

11;  4;{  Am.  I.'ep.  413.  Co.,  4  Mo.  App.  7;  Strong  r.  i'hu-nix 

■^  Bl  iikstiiiK!  V.  Aleniania  Fire  lus.  Ins.   Co.,  02  Mo.  2S9;  '21  Am.  liep. 

Co.,  4  Daly,  299.  417. 
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that  the  B  company  was  not  liiil>le  to  tlio  A  oompnny  for  any 
]»art  of  th(;  money  paid  by  way  of  oomproniiso:  (^mnvicrridl 
Uninn  Assiirniice  Co.  v.  American  Central  Ir.'<.  Co.,  GS  Cal.  4.10. 
Tlio  A  iiisuranoo  com])any  sold  out  its  business  to  tlie  W  oom- 
pnny. In  consideration  tliereof  tlio  H  reinsured  the  A  com- 
pany's risks,  and  agreed  to  i>ay,  satisfy,  and  disi-iiargo  the 
losses.  Held,  that  tliis  was  more  than  a  n)ere  reitisuvMnee,  and 
that  there  was  suflieient  privity  between  a  i)olicy-holder  and 
the  li  to  enable  the  former  to  maintain  an  a^^tion  atrainst  the 
latter  for  a  loss:  Johannes  v.  I'henix  Ins.  Co.,  (iO  Wis.  50;  57 
Am.  Rep.  249. 

g  2039.  Double  Insurance  —  Liability  of  Successive 
Insurers.  —  Double  insurance  is  where  two  or  moio  [loli- 
cics  are  taken  out  upon  the  same  interest.*  To  constitute 
double  insurance,  both  policies  must  be  U[)()n  tlie  same 
insurable  interest,  either  in  the  name  of  the  owner  thereof, 
or  of  some  one  for  his  benefit.'^  The  ritrhi  to  contribution 
is  based  upon  the  concurrence  of  the  policies,  and  it  is 
necessary  that  the  several  insurers  should  be  bound  with 
equal  certainty  and  in  the  same  sense  for  the  same  loss.^ 
An  agreement  between  different  owners  of  i)ioperty  that 
one  of  them  shall  take  out  insurance  on  said  property  in 
his  own  name  does  not  amount  to  double  insurance.'*  So 
an  insurance  by  a  mortgagor  and  a  mortgagee  severally 
may  be  effected  without  the  insurance  of  either  impairing 
that  of  the  other.*  Where  one  of  two  policies  of  insurance 
in  ditFcrent  companies  covers  the  building  only  of  the 
party  insured,  and  the  other  covers  the  building,  ma- 
chinery, etc.,  this  does  not  constitute  doul)le  insurance.® 
In  order  to  hold  different  policies  of  firo  insurance  to 
contribute  to  the  same  loss,  the  insurance  must  have  been 
on  the  same  interest  in  the  same  property,  or  some  portion 
thereof.  Thus  on  the  destruction  of  merchandise  of  a  con- 
signor, with  whom  the  consignee  had  contracted  to  keep 

'  May  oil  Insurance,  sec.  13.  *  Unrbank  r.  Ins.  Co.,  24  N.  11.  550; 

«.Eti>a  Fire  Ins.    Co.  v.  Tyler,  16    57  Am.  Doc.  .?00. 
We!i<l.  :^8.'i;  30  Am.  Dec.  90.  ''  Jackson  r.  Mass.  Ins.  Co.,  23  Pick. 

^Baltimore   Ins.    Co.  t>.  Louey,   20    41S;  :U  Am.  \)c>-   C'.>. 
Mil.  20.  "  f^loat  V.  Ins.  Co.,  49  Pa.  St.  U;  88 

Am.  Dec.  477. 
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it  iiiHured,  four  policies  on  mcrcliandiso  in  the  somo  ware- 
lioiisd,  huloiijfJM^'  to  other  consignees,  conld  not  be  resorted 
to  I'or  contribution.'  Tlie  provision  for  an  apportionment 
of  lo.-,s  "  in  case  of  any  otlior  contract  of  insurance  upon 
tl»e  pioperty  insured"  only  applies  when  the  consequent 
contract  is  made  by  the  insured  himself,  so  that  a  mort- 
gngt'L'  who  insures  his  interest  nniy  recover,  in  case  of 
loss,  the  full  amount  of  the  policy,  although  the  interest 
of  a  subsequent  mortgagee  has  been  insured  by  the  latter.* 
A  jirovision  tliat  if  the  property  is  insured  in  any  other 
oflice  the  conq)any  will  only  be  liable  to  pay  its  ratable 
proj)()rtion  of  a  loss  does  not  bind  the  insured  to  keep  up 
another  policy  which  was  on  the  property.' 

\\'here  there  are  several  insurers  of  the  same  property, 
the  insured  has  a  riglit  to  recover  of  any  of  them  to  the 
atnount  of  his  loss,  without  regard  to  the  others.  But  the 
insurer  who  has  made  good  the  loss  has  a  claim  on  the  co- 
insurers  to  be  reimbursed  by  them  a  proportion  of  the 
amount  which  he  has  paid,  determined  by  the  proportion 
borne  by  each  policy  to  the  aggregate  amount  of  all  the 
policies  upon  the  property.''  The  modei'n  fire  policy,  how- 
ever, usually  contains  a  clause  restricting  the  lin1)ility  of 
an  insurer,  where  subsequent  insurances  are  made  on  the 
same  property  by  other  insurers  to  a  i)roportionate  part 
of  any  loss  that  may  occur.*  "This  prevents  the  recov- 
ery of  more  than  the  whole  loss  by  the  insured.  And  if 
there  were  no  such  provision,  since  the  insured  is  only 
entitled  to  an  indemnity,  he  can  recover  no  more  than 
this,  however  much  may  be  the  amount.  He  may,  how- 
ever, resort  to  any  one  of  the  insurers  to  recover  his  whole 
loss;  and  in  that  case  the  insurer  paying  the  loss  will  have 

1  Lowell  Mfg.  Co.  V.  Ins,  Co.,  8S  N.  Ins.  Co.,  18  Pick.  145;  29  Am.  Dec. 

Y.  51)1.  57G;    Cromie  ?•.   Ins.  Co.,  IT)  15.  Mon. 

-  Fox  r.  Ins.  Co.,  52  Me.  33.3.  4:W;  iMillau.loii  v.  Ins.  Co.,  9  La.  32; 

^  Lr.ttaa  r,  Ins.  Co.,  45  N.  J.  L.  453.  29  Am.  Dec.  433. 

♦  Xewljy  V.  Heed,  1  W.  iihick.  41(5;  ■'  Lucas   v.    In.s.    Co.,    6   Cow.    635; 

Tliur.stoa  o.  Koch,  4  Dall.  348;   Lucas  Fitz.simnions  r.  Ins.  Co.,  18  Wis.  234; 

V.  Ins.   Co.,  6  Cow.  635;   Wiygin  v.  80  Am.  Dec.  74. 
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claims  over  against  tho  other  insurers  for  their  respective 
proportions,  tho  several  concurrent  insurers  being  re- 
garded as  identical  in  interest."  ' 

Tllubtuations.  —  A  policy  was  for  one  thousand  dollars  on 
fixtures,  ami  three  thousand  dollars  on  stock,  and  another  was  for 
live  tliouRund  dollars  on  stock  and  fi.xtures  as  ono  parcel.  Helily 
not  double  insurance:  Ilomird  Co.  v.  Scrihner,  5  Hill,  298.  B  had 
a  bond  from  A  for  an  undivided  half  of  a  mill,  and  gave  a  bond 
back  to  keep  it  in  repair,  and  also  agreed  that  A  might  get  it 
insured  at  his  expense,  to  secure  him  for  the  debt,  and  A  pro- 
cured an  insurance  on  the  whole  mill.  Held,  that  the  insurance 
by  A  was  not  a  double  insurance:  liurhanh  v.  Ins.  Co.,  2-1  N. 
550;  57  Am.  Dec.  300.  Owners  of  cotton  shipped  it  by  a  car- 
rier, and  insured  it.  The  carrier  at  the  time  had  annual  poli- 
cies covering  the  cargoes  of  its  steamer,  containing  a  clause 
limiting  the  insurance  to  the  interest  of  the  insured.  Held,  that 
this  was  not  double  insurance,  and  the  shijjper's  insurers  could 
not  make  the  carrier's  insurers  contribute  to  their  loss:  RoyMtcr 
v.  Roanoke  etc.  Steamboat  Co.,  2(5  Fed.  Rep.  492.  A  warehouse- 
man insured  his  interest  in  goods  on  storage.  The  owner  of 
certain  of  these  goods  insured  them  in  another  company.  Held, 
that  the  company  thus  insuring  the  goods  bad  no  claim  for 
contribution  from  the  warehouseman's  insurers,  the  case  not 
being  one  of  double  insurance:  Home  Ins.  Co.  v.  (iwatfnDcy,  82 
Va.  923.  Three  companies  insured  goods  in  every  part  of  a 
building.  One  of  them  made  a  further  insurance  of  goods  in  the 
ui)per  stories  only.  A  loss  occurred  which,  in  the  lower  stories, 
exceeded  the  amount  of  the  first  insurance,  and  in  the  uj)per 
stories  exceeded  the  amount  of  the  second  instirance.  Held, 
that  the  second  insurance  was  payal)le  in  full,  and  that  the  first 
policies  did  not  contribute  to  it:  Royal  Ins.  Co.  v.  Roedel,  78  Pa. 
St.  19;  21  Am.  Rep.  1.  Defendant  insured  a  specific  parcel  of 
property  by  a  policy  permitting  other  insurance,  and  providing 
for  an  apportionment  of  the  loss  in  case  of  other  insurance. 
The  same,  together  with  other  property,  was  subsequently  cov- 


*  May  on  Insurance,  sec.  13;  citing 
Gordon  v.  London  Assurance  Co.,  1 
Burr.  W'2;  Lucas  r.  Jetl'erson  liis,  Co., 
0  Cow.  Oli;");  Stacy  i\  Franklin  Fire 
Ins.  Co.,  -J  Watts  &  8.  oOii;  Newl)y 
r.  Ki-eil,  1  W.  Black.  410;  P.'oria  Mar. 
&  Fire  Ins.  Co.  v.  Lewis,  18  III.  553; 
Baltimore  Fire  Ins.  Co.  v.  Loney,  20 
MJ.  '2il;  Sloat  v.  Royal  Ins.  Co.,  i{)  I'a. 
St.  14;  88  Am.  Dec.  477;  Merrick  r. 
(Jerniaiiia  Fire  lus.  Co.,  54  I'a.  St.  277; 
Millaudou  V.  lus.  Co.,  9  La.  27;  29  Am. 


Dec.  4.33.  And  so  a  party  holding 
two  policies  of  insurance  on  the  same 
property,  executed  by  diti'erent  com- 
panies on  the  same  day,  and  for  the 
same  amounts,  and  together  exceeding 
the  amount  at  risk,  may  recover  a 
pro[)oru()iiate  part  of  a  loss  fi'om  each 
Company,  or  may  recover  the  whole 
amount  from  either,  and  leave  that 
company  to  seek  contribution  from 
the  oLliur:  Wigj;in  v.  Suli'olk  Ins.  Co., 
1«  i'lck.  145;  29  Am.  Deo.  57U. 
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erod  by  othor  polioios  for  an  ontiro  sum  loss  tlinn  the  agprcgato 
valiii!  »)t"  tho  ])rujK'rty  ijiHured  \>y  all  the  jmlicioy.     TluTi'  was  a 
total    loHs  of  tl.c  wliolu  j)r()j)orty  covered   hy  all   tliti  policicH. 
Held,  that  tho  sum  iuHurcd  l»y  tho  latter  policicH  waH  to  b(!  dis- 
trihntcd  nmonp  tho  Kcvoral  parcels  in  the  proportion  vvliich  that 
siini   bort!   to  tlio  total  value  of  all   tho  ])ar('i'ls,  and  that  the 
amount  of  insuranco  on  the  sju'cific  prop<'rty  hoinp  lesp  than  its 
value,  there  was  no  over-insuranee,  and  coiiHccpiently  no  occa- 
tiioii    for  any  app(}rfionnient:   Oiidcn  v.  Kant   Riccr  //in.  Co.,  50 
N.  Y.  .'].SS;  10  Am.  Uep.  'lit'i.     R.,  as  agent  of  a  eompany,  took 
out,  in  liis  own  name,  ii  policy  on  mcTchandise,  hiw  own  or  hold 
by  him  in  tru.st  or  on  comnjisHion;  at  the  same  time  he  took  out 
l)olicie.s  in  the  name  of  the  company  on  the  same  goods  so  held 
on  commission  and  insured  by  his  policy,     ffcld,  in  an  action 
on  11. 's  policy,  that  it  covered  the  merchandise,  and  not  his  in- 
terest in  it,  and  that  it  was  contributory  with  the  company's 
policies,  as  the  insurance  on  the  njerchandise  was  double:  Koh- 
hins  V.  Inn.  Co.,  1()  Blatchf.  122.    A  policy  provided  tiuit  in  case 
of  additiomil  insurance  "the  insured  shall  not  recover  any 
greater  portion  of  loss  sustained  than  the  amount  hereby  in- 
sured bears  to  the  wIidU)  amount"  of  the  insurance,  and  that 
*'  the  company  shall  only  be  obliged  to  pay  as  if  they  had  insured 
two  thirds  of  the  actual  cash  value  of  the  said  property."    Held, 
that,  in  case  of  total  loss,  where  the  property  was  insured  in  two 
companies,  the  first  was  not  entitled  to  pro-rate  with  the  second: 
Ldxinon  Mutual  Fire  Ins.  Co.  v.  Kepler,  10(5  Pa.  St.  28.    A  policy 
was  taken  out  by  warehousemen  on  "  merchandise  "  contained 
in  their  warehouses,  "their  own, or  held  by  them  in  trust,  or  in 
which  they  have  an  interest  or  liability."     Depositors  of  the 
merchandise  who  received  advances  thereon  from   the  ware- 
housemen  took   out   other  policies  covering  the  same  goods. 
Held,  that  the  several  policies  constituted  double  insurance, 
and    that  they  should  bear  a  loss  proportionally:   Home  Inn. 
Co.   V.    Bnltimore   Warehouse    Co.,   93    U.    S.    527.     Insurance 
agents  agreetl  with  A  to  insure  his  buildings  from   date  for 
twelve  thousand  dollars  at  three  per  cent  in  four  named  com- 
panies.    Held,  that  this  meant  an  equal  division  of  the  risk 
among  the  four  companies:  Fitton  v.  Phixnix  Assurance  Co.,  25 
Fed.  Rep.  880. 

§  2040.    Form  of  Insurance  Contract  — The  Policy. — 

No  particular  form  of  an  insurance  contract  is  required 
by  the  law.  A  formal  policy  need  not  be  issued.*  When 
an  application  for  insurance  does  not  set  forth  all  the 

*  American  lua.  Co.  v.  Patterson,  28  Ind.  17. 
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jtrovisions  vhich  the  poliej'  is  to  contain,  and  the  aj^cnt 
icprosonts  that  the  policy  will  contain  certain  lawful 
>li|iulali()ns,  tho  policy  must  contain  them,  or  the  insured 
will  not  he  hound  to  accept  it;  hut  imnuMliately  on  receipt 
of  the  policy  he;  must  notify  (he  company  of  his  refusal 
(o  accept  thfc  policy.'  lUil  Ihouiih  the  law  does  not  rciiuiro 
any  particular  form  for  an  insurance  contract,  (h(^  ohli- 
nation  is  sc^ldom  at  the  present  assumed,  except  under  tlie 
in-trument  in  writinj:^,  and  generally  under  seal,  called  a 
policy.  "This,"  says  Mr.  May,  "should  contain  the 
names  of  the  contracting  parties;  of  (ho  insurer,  who 
>i<^ns  or  underwrites  (lu^  policy,  and  licuco  is  fre(iuen(ly 
hrincd  (he  underwrKer,  wiierehy  ho  ohlis^ates  himself, 
in  consideration  of  a  cer(ain  sum,  callctl  (ho  premium, 
to  him  i)aid  by  (he  o(her  party,  to  take  upon  himself  (ho 
hazard,  called  the  risk,  and  to  make  good  to  him  (ho 
pardcular  loss  ho  may  sustain;  and  of  the  insured,  who 
pays  the  premium  to  secure  this  indemnity  against  loss. 
It  should  also  contain  the  precise  time  from  which  the 
risk  commences  and  at  which  it  terminates;  a  description 
of  the  property,  or  life,  or  other  subject-matter  of  insur- 
ance; the  conditions  to  which  the  contract  is  subject;  tho 
limitations  u]ion  the  risk;  and,  in  short,  all  such  facts  and 
(htia  about  which  disputes  may  arise  as  are  not  susce}>tiblo 
of  settlement  by  resort  to  tho  general  principles  which 
govern  tho  contract.""  One  who  accepts  a  fire  insuranco 
policy  is  presumed,  in  the  absence  of  fraud,  to  know  its 
terms  and  their  meaning.'^ 

The  contract  need  not    be  in  writing;    it  is   good   by 
word  of  mouth/  and  will  be  presumed  to  be  in  tho  terms 

'  Amt'rican  Ins.    Co.   v.    Ncihergcr,  Firo  Iiis.  Co.  v.  Ins.  Co.,  7  Uusb,  81;  3 

74  .Mo.  107.  Am.   Rep.   :^()1;    Ells  r.   Iiis.   Co.,   50 

-  May  on  Insurance,  soc.  '29.  N.  Y.  40'J;  10  Am.  lie)).  49.");  ^^'(lOlllly 

^  Morrison  v.  Nortli  Amei-ioau  Ins.  r.  ins.  ("o.,31  Gratt.  .'ili'J;  .SI  Am.  lli^p. 

Co.,  (i'J  Tu.\.  :io.i;  5  Am.  St.  Hop.  (l.S.  7:VJ;    Putnam  v.  Ins.   Co.,    I'S.i    Muss. 

*  Siinborn  (".  Ins.  Co.,  H5  (Jray,  44S;  .'{24;  25  Am.   Rep.  D.'l;  C.'u.   Ins.   Co. 

77.\ni.  Dec.  4H);  First  Baptist  Cliiirch  v.  Union  Ins.  Co.,  10  How.  318;  New 

V.  Ins.  Co.,  19  N.  Y.  305;  Relief  Fire  England  Ins.  Co.  v.  Robinson,  "Jo  Ind. 

Ins.  Co.  f.  Shaw,  94  U.  S.  574;  Security  570;  Kelly  v.  Ins.  Co.,  10  Bosw.  82; 
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of  the  forms  of  policies  issued  in  ordinary  cases.*  A 
renewal  of  a  policy  of  insurance  need  not  be  under  seal, 
altliongh  the  policy  is  so.^  But  the  contract  must  be 
definite  in  its  terms — both  as  to  term  and  rate  of 
premium — before  it  can  be  enforced.*  A  contract  of 
insurance  is  incomplete  which  wants  any  of  these  five 
ingredients:  the  subject-matter,  the  risk  insured  against, 
the  amount,  duration  of  the  risk,  and  the  premium  of 
insurance.'*  Words  and  printed  figures  in  the  margin  of 
a  policy  relating  to  the  mode  of  paying  premiums  and 
their  amount  are  a  part  of  the  policy.^  But,  in  general, 
conditions  printed  in  small  type  on  the  back  of  a  policy 
should  not  be  deemed  a  part  of  it,  to  bind  the  insured, 
unless  there  is  proof  that  they  were  brought  to  his  notice 
at  the  time  of  making  the  contract.  For,  usually,  the 
l»olicy  is  transmitted  to  the  insured  after  the  agent  and 
the  insured  have  contracted;  after  the  insured  has  paid  a 
l^remium;  and  under  circumstances  which  put  it  out  of 
his  power  to  object  to  such  provisions  inserted  in  it  as 
were  not  in  his  mind  or  in  the  oral  understanding  which 
was  had  when  he  paid  the  premium."  A  jirovision  in  a 
charter  of  an  insurance  company  that  it  shall  have  power 
to  insure  property  by  a  policy  signed  by  the  president, 
etc.,  does  not  restrict  its  general  power  to  make  a  contract 


Audulion  7'.  Ins.  Co.,  27  N.  Y.  21 G; 
Strohu  r.  Iiis.  Co.,  3.S  AVis.  04!);  Leii- 
jieufclter  r.  liis.  (,"o.,  19  Mo.  App.  252. 
Cuiitrii,  CocUerill  v.  lu.'^.  Co.,  l(i  Ohio, 
US;  lioll  ,'.  Ins.  Co.,  5  Rol).  (Li.)  42:!; 
;^il  Am.  Dec.  r)42.  A  parol  contract  iei 
good,  even  Mhere  the  charter  of  the 
co-npany  provides  tliat  its  policies 
shall  he  written  or  p  '"ted  and  .siffiied 
by  the  [iresident:  IJa  '•.  v.  Ins.  Co.,  \',\ 
Cent.  L.  J.  2,S;5;  Walker  v.  Ins.  Co.,  ,50 
Me.  ;i7l;  Henning  4'.  Ins.  Co.,  2  Dill. 
20.  But  see  Henning  v.  Ins.  Co.,  47 
Mo.  420;  4  Am.  Rep.  ;«2. 

'  Huhhard  r.  Ins.  Co.,  .'?3  Iowa,  .325; 
1 1  Am.  Rep.  12.");  Do  Grove  v.  Ins.  Co., 
01  N.  Y.  r)!)4;  ly  Am.  Rep.  305. 

^  LocUwood  V.  Middlesex  Mutual 
Assurance  Co.,  47  Conu.  553. 


■'  Strohn  ?'.  Ins.  Co.,  37  Wis.  625;  19 
Am.  Rep.  777. 

'  Tyler  r.  New  Amsterdam  Ins.  Co., 
4  Rol).  (X.  Y.)  151;  First  IViptist 
Church  V.  Ins.  Co.,  28  N.  V.  UW.  A 
nii'iiiorandum:  "Two  huiulred  R  |  C, 
[W|  insured  to-day,  p.  v.  o.  Mr.  11. 
C!i  15c.  from  date, 'held  not  to  be  a 
valid  contract  of  insurance  or  two 
hundred  bales  of  cottt.i,  a  statute 
re((uiring  the  stipulations  to  be  in 
wilting.  A  dctinitu  statement  of  the 
period  of  insurance  is  indispensable: 
Clark  V.  Brand,  02  Ca.  23. 

^  Pierce    v.    Ina.    Co.,    138     Mass. 
151. 

•^  Bissell  V.  American  Fire  Ins.  Co., 
2  Hughes,  531. 
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in  any  other  legal  mode  it  may  choose.*  So  where  the 
charter  provides  that  every  contract  must  be  in  writing 
or  in  print,  and  under  the  seal  of  the  corporation,  it  is 
held  that  this  refers  only  to  executed  policies,  and  not  to 
the  preliminary  contract,  and  that  a  parol  contract  to 
insure  will  be  enforced  by  the  court  ordering  the  company 
to  issue  a  valid  and  proper  policy,  according  to  its  prom- 
ise, on  which  suit  may  be  brought.'' 

Illustrations.  — A  "risk  was  taken  for  two  thousand  five 
hundred  dollars  at  two  per  cent,"  and  the  applicant  threw  a 
policy  down  on  the  secretary's  desk,  and  said  (according  to 
one  witness),  "There  is  a  policy,  if  you  take  it,"  or  (according 
to  another  witness),  "You  are  to  make  out  a  like  policy,"  but 
tendered  no  premium  till  the  premises  to  be  insured  were 
burned.  Held,  that  the  contract  was  too  vague  and  indefinite 
to  be  binding:  Tyler  v.  Ins.  Co.,  4  Rob.  (N.  Y.)  151.  A  policy 
on  a  cargo  did  not  cover  the  loss  on  cider  frozen  in  the  vessel, 
but  the  company  promised  the  insured  if  he  would  go  and  take 
charge  of  it,  and  sell  it  to  the  best  advantage,  they  would  pay 
the  deficienc}',  whereupon  the  insured  complied,  but  the 
company  declined  to  pay.  Held,  that  the  insured  could  recover 
the  deficiency:  Willets  v.  Sim  Mutual  Ins.  Co.,  45  N.  Y.  45;  6 
Am.  Rep.  31.  A  policy  against  fire  was  issued  on  a  building, 
upon  the  application  of  an  insurance-broker,  who,  without  the 
owner's  knowledge  or  authority,  stated  in  the  application  that 
the  building  was  used  as  a  machine-shop.  It  was,  in  fact, 
used  as  an  organ  factory,  the  risk  on  which  was  more  hazardous 
than  on  a  machine-shop.  The  owner  accepted  the  policy 
fxpressod  to  be  on  a  machine-shop,  and  paid  the  premium. 
Held,  that  the  policy  was  void,  as  the  minds  of  the  parties  never 
ii'et:  (Soddard  v.  Monitor  Mutwd  Fire  Ins.  Co.,  108  Mass.  50;  11 
Am.  Rep.  307.  A  obtained  a  i)olicy  on  his  museum-building 
and  collections,  aiul  before  the  expiration  of  the  policy,  ho  sold 
the  insured  pro)VM'ty  to  B.  Tlie  acting  seci'otary  of  the  insur- 
ance company  then  indorsed  on  the  policy  the  words,  "Loss,  if 
a;iy,']»ayal)le  to  B."  Afterwards  B  sold  the  museum  collections, 
and  the  president  of  the  company  made  an  additional  indorse- 
ment on  the  policy  in  the  words,  "  This  policy  is  hereby  changed 
to  cover  chairs,  benches,  and  furnaces,  instead  of  museum 
collection,  which  is  removed."     II''ld,  that  the   indorsements 

'Relief  Fire  Ins.   Co.   v.   Siiaw,  94  .345;    1"^  Am.    Rep.  612;    Henning  v. 

U.  S.  574:  Security  Ins.  Co.  v.  Ins.  Ins.  Co.,  2  Dill.  26. 

Co.,   7  Bush,  81;    li   Am.    Rop.    301;  '^  Franklin  lua.  Co.  ».  Colt,  20  Wall. 

Dayton  Ins.  Co.  v.  Kelly,  24  Oliio  St.  560. 
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constituted  valid  contracts  of  insurance,  and  that  the  com- 
pany wore  liable  thereon:  Northrup  v.  Mississiiypi  Valley  Ins. 
Co.,  47  Mo.  485;  4  Am.  Rep.  337. 

§  2041.     Construction  of  Policies  —  In  General.  —  In 

construing  policies  of  insurance,  regard  is  had  to  the 
intent  and  meaning  of  the  parties  in  making  the  con- 
tract, rather  than  to  the  literal  meaning  of  the  words 
used.^  No  part  of  the  words  of  a  policy  should  be  rejected 
as  insensible  or  inoperative,  if  a  rational  and  intelligible 
meaning  can  be  given  to  them  consistent  with  the  gen- 
eral design  and  object  of  the  whole  instrument.'^  A  por- 
tion of  the  description  which  is  false  will  be  disregarded, 
where  enough  remains  to  identify  the  property.^  An 
inaccurate  description  of  the  premises  insured  will  not 
defeat  the  policy,  if  it  affords  the  means  of  correcting  the 
inaccuracy  by  construction  of  the  whole  instrument,  to- 
gether with  extrinsic  identifying  evidence.*  A  special 
clause  which  creates  an  exception  to  a  general  clause 
governs  the  latter  clause.^  When  the  consideration  for  a 
policy  of  insurance  against  fire  is  single,  and  the  amount 
assured  a  gross  sura,  the  contract  is  entire,  although  the 
sum  assured  is'  apportioned  among  several  specific  items 
of  the  property  covered;  and  therefore  a  breach  of  the 
conditions  of  the  policy  as  to  one  item  avoids  the  whole 
policy.**  The  words  "  permanent  policy  "  are  not  ambig- 
uous, and  evidence  to  show  their  meaning  is  inadmissi- 
ble, unless  a  technical  use  is  shown.  They  mean  an 
insurance  from  year  to  year,  and  until  terminated  by  an 
express  notice  by  one  of  the  parties  to  the  contract  to  the 
other.^ 

'  Cross  V.   Shutliffe,  2  Bay,  220;  1  »  pintcli  v.  New  Zealand  Ins.  Co.,  G7 

Am.  Dec.  G45;  Wtirkniaii  v.  Ins.  Co.,  Cal.  122. 

2  La.  507;  22  Am.  IKl'.  141;  I'atapsco  *  Yonktrs  etc.  Ins.  Co.  v.  Ins.  Co., 

Ins.  Co.  /).  Biscoe,  7  Gill  &  .1.  29:1;  28  G  Rob.  (N.  Y.)  ;11G. 

Am.  Dec.  211;;  Bradiev  v.  Ins  Co.,  .'I  -■  .Mitchell  Furniture  Co.  i-.  Ins.  Co., 

La.  Ann.  708;  48  Am.  Dec.  4(io;  West  17  :Mo.  Api).  G27. 

V.  Ins.  Co.,  27  Ohio  St.  1;  22  Am.  Rep.  «  Tlath  /•.  Fire  Ins.  Association,  23 

294.  Minn.  479;  23  Am,  Rep.  G97. 

"  Slettiner    v.    Ins.    Co.,    5    Duer,  '  First  Bap.  Church  v.  Ins.  Co.,  23 

594.  How.  Pr.  448. 
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§  2042.  Valued  and  Open  Policies  Distinguished  — 
"Policy  to  Whom  It  may  Concern."  —  A  valued  policy  is 
one  where  the  sum  to  be  paid  as  indemnity  for  the  loss 
is  lixcd  by  the  very  terms  of  the  contract.^  An  open 
policy  is  one  which  does  not  by  its  terms  fix  the  sum  to 
be  paid  in  case  of  a  loss,  but  leaves  it  open  to  be  after- 
wards proved  by  the  insured  or  adjusted  by  the  parties.^ 
Under  an  open  policy  the  insured  must,  in  the  case  of  a 
loss,  prove  the  true  value  of  the  property  insured;  under 
u  valued  policy  he  is  not  called  on  to  do  this,  for  the  sum 
stated  in  the  policy  is  conclusive  as  to  the  value,  in  the 
absence  of  proof  of  fraud  or  of  such  excessive  valuation 
as  will  raise  a  presumption  of  fraud.''  To  render  the 
policy  a  valued  one,  the  words  "  valued  at "  need  not  be 
used,  but  any  language  which  shows  the  intention  to  fix 
the  value  of  the  property  is  sufficient.*  Thus  the  follow- 
ing have  been  held  to  be  valued  policies,  viz.:  Wliere  the 
policy  contained  this  clause,  viz.:  "The  amount  insured 
being  not  more  than  three  fourths  of  the  value  of  said 
property,  as  appears  by  the  proposal  of  the  said  insured";' 
where  the  plaintiff"  was  by  the  policy  insured  "  to  the 
amount  of  $2,000;  viz.,  on  the  building  and  fixed  ma- 
chinery, $1,700;  on  movable  machinery  therein,  $150;  on 
?tock,  raw  and  wrought,  $150,  —  said  insured  being  the 
lessee  of  said  mill  for  one  year  from  November  1,  1850, 
and  having  paid  the   rent  therefor  of  $2,171.01,   which 


'  May  on  Insurance,  soc.  30;  Cox  i\ 
Ins.  Co.,  :$Kich!  iVM;  4.J  Am.  Dec.  771. 

-  May  on  [ii.siu'anL'e,  .soo.  J-iO. 

•'lldlnifis  f.  Cliarlestown  Mutual  Fire 
Ins.  Co.,  10  Met.  211;  4:?  Am.  Dec. 
4'JS;  Young  v.  Irvinj,',  9  Scott  N.  R. 
7'>-;Co()li(lgor.  Cloucester  Mutual  Ins. 
Co.,  15  Mass.  lUl;  liyeoming  County 
Mut.  Co.  V.  Miteliell,  48  PaV  St.  :^72; 
L;nirent  r.  Cluitham  Fire  Ins.  Co.,  1 
Kali,  41;  Cnsliman  r.  Nortii  AVestern 
Ins.  Co.,  .'U  Me.  487;  Bonlen  v.  Hing- 
ham  Mutual  Fire  Ins.  Co.,  18  Pick, 
o-.'.'i;  '21)  Am.  Dee.  (iU;  Ph.enix  Ins. 
Co.  r.  MeLoon,  100  Mass.  47');  Miller 
V.  Germauia  Fire  Ins.  Co.,  6  las.  L.  J. 


873;  Alsop  i\  Ins.  Co.,  1  Sum.  401; 
Carson  i:  Ins.  Co.,  2  AVasli.  C.  C.  408; 
Miner  v.  Tagcrt,  3  Binu.  20.");  Davy 
i\  llallett,  3  Caiues  Cas.  10;  2  Am. 
Dec.  241;  (Jriswokl  v.  Ins.  Co.,  3 
Ulatclif.  231;  Commercial  Ins.  Co.  v. 
Sennett.  \M  Pa.  St.  200;  78  Am.  Dee. 
418.  The  insured  as  well  as  the  in- 
surer is  concluded  by  the  valuation; 
Holmes  r.  Ins.  Co.,  10  Met.  211;  43 
Am.  Dee.  428. 

■'May  on  Insurance,  sec.  31. 

^Nichols  V.  Ins.  Co.,  1  Allen,  G3; 
Fuller  V.  Ins.  Co.,  4  Met.  200.  liut 
see  Hrown  v.  Ins.  Co.,  105  Mass.  390; 
7  Am.  Rep.  538. 
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interest,  diminishing  day  by  day,  in  proportion  for  the 
whole  rent  for  a  year,  is  hereby  insured,"  as  to  the  first 
two  items. ^     If  the  policy  cover  a  number  of  articles  of 
equal  value  under  a  valuation  of  the  whole,  the  insured 
will  recover  of  the  whole  valuation  the  proportion  which 
the  number  lost  bears  to  the  whole  number  insured;  as 
where  ten  hogsheads  of   tobacco    specified   to  be  worth 
one  thousand  dollars    are   insured,  the  loss  of  one  will 
give  the  right  to  recover  one  hundred  dollars,  or  the  same 
proportion  of  the  amount  insured.^     A  policy  enumerat- 
ing certain  articles,  with  figures  indicating  dollars  placed 
o{)posite  to  each,  does  not  constitute  a  valued  policy.^ 
Where  a  policy  of  fire  insurance  was  issued  to  plaintiff, 
"  the  amount  insured  being  not  more  than  three  fourths 
of  the  value  of  the  property  as  stated  by  the  applicant," 
it  was  held  that  this  valuation  was  conclusive,  in  the 
absence  of  fraud,  although  a  subsequent  proviso  restricted 
the  whole  amount  of  insurance,  if  an  additional  policy 
was  obtained,  to  three   fourths  of  the  actual  value  of  the 
property  at  the  time  of  loss,  and  although  there  was  a  cove- 
nant in  the  application  (but  n^t  in  the  policy)  that  such 
valuation  should  not  be  conclusive."'    But  the  policy  or  the 
by-laws  of  the  company  may  give  the  insurer  a  right  to 
make  a  new  valuatioii  in  case  of  a  loss,  in  which  case  the 
value  fixed  in  the  policy  cannot  be  recovered  as  of  course.* 
A  policy  in  the  name  of  A,  "on  account  of  whom  it 
may  concern,"  or  with  other  equivalent  terms,  will  inure 
to  the  interest  of  the  party  for  whom  it  was  intended  by 
A,  provided  he,  at  the  time  of  effecting  the  insurance, 
had  the  requisite  authority  from  such  party,  or  the  latter 
subsequently  adopted  it.     No  proof  is  necessary  that  the 
assured  had  an  insurable  interest  at  that  time.     It  is  suf- 
ficient if  such  interest  subsisted  during  the  risk,  and  when 


'  Ciishman  v.  Ins.  Co.,  34  Me.  487. 
'*  Harris  v.  Ins.  Co.,  5  Johns.  368. 
"Luce    V.    Springfield   Ins.    Co.,    I 
Flip.  281. 
*  Luce  V.   Dorchester  Mutual  Fire 


Ins.  Co.,  105  Mass.  297;  7  Am.  Rep. 
522.  But  sec  Brown  r.  Fire  Ins.  Co., 
105  Mass.  3!)(i;  7  Am.  Rep.  5b8. 

^  Tost  V.  Ins.  Co.,  12  Met.   655;  46 
Am.  Dec.  702. 
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tlio  loss  occurred.^  By  "whom  it  may  concern"  m  a 
policy  is  meant  not  any  and  every  body  who  may  cliance 
to  have  an  interest  in  the  thing  insured.^  The  intention 
of  the  party  effecting  the  insurance  limits  the  operation  of 
such  a  i")olicy,  and  no  person  can  recover  on  such  i)olicy 
without  first  showing  that  his  interest  was  intended  to  be 
protected  by  the  policy  when  it  was  obtained.' 

§  2043.     What  may  be  Insured  —  In  General.  —  The 

interests  which  may  be  the  subject  of  insurance  are 
many  and  varied.  "  The  contract,"  says  Mr.  May,  "  may 
embrace  not  only  personal  property  and  real  estate,  but 
tlio  lives  of  animals,  among  which  slaves  are  included  for 
this  purpose;  the  life,  health,  and  personal  liberty  of 
man;  the  solvability  of  a  debtor;  the  payment  of  a  note 
at  maturity;  the  fideUty  of  a  servant;  expected  profits; 
the  damages  to  which  growing  crops  are  exposed  from 
frosts  and  storms;  the  risk  of  death  or  injury  by  accident 
to  the  person  in  traveling,  or  otherwise;  lottery  tickets, 
where  lotteries  are  permitted;  the  risk  of  loss  of  property 
by  the  capture  of  a  fort  by  an  enemy;  the  danger  of  loss 
by  dishonesty,  fraud,  and  'theft,  or  by  the  non-iiayment 
of  rent,  interest,  or  income,  or  by  the  invalidity  of  titles, 
or  by  the  death  of  one  upon  whom  depends  the  continu- 
ance of  pecuniary  support  or  assistance."*  But,  in  a  gen- 
eral way,  the  following  are  not  valid  subjects  of  insurance, 
viz.:  Unlawful  enterprises;  as,  for  example,  lottery  tickets, 

'  Hooper  v.  Robinson,  98  U.  S.  expected  from  a  certain  thing  or  en- 
terprise may  be  insureJ,  provided  the 
insured  has  an  interest  in  the  property 
out  of  wliioh  the  profits  are  to  arise: 
May  on  Insurance,  sec.  79;  Sun  Fire 
Office  V.  Wright,  3  Nev.  &  M.  819;  1 
Ad.  &  E.  (521;  Barclay  v.  Cousins,  2 
East,  544;  (jlrant  v.  Parkinson,  Park, 
402;  Marshall  on  Insurance,  sec.  95; 
Putnam  r'.  Mercantile  Ins.  Co.,  5  Met. 
391;  Loomis  v.  Shaw,  2  Johns.  Cas.  36; 
Niblo  V.  N.  A.  Fire  Ins.  Co.,  1  Sand. 
551;  Leonarda  v.  Phuanix  Assurance 
Co.,  2  Rob.  (La.)  131;  Sawyer  v.  Ins. 
Co.,  .37  Wis.  503. 


528. 

'^  Newson  v.  Douglass,  7  Har.  &  J. 
417;  lU  Am.  Dec.  317. 

'■^  Dc  Bolle  i\  ±'>nnsylvania  Ins.  Co., 
4  Whiirt.  08;  33  Aiii.  D^c.  38. 

*  May  on  Insurance,  sec.  73;  Bell 
V.  Ins.  Co.,  5  Rob.  (La.)  423;  39  Am. 
Dec.  542.  Fire  insurance  on  time, 
by  open  policies,  of  the  future  ma- 
terial productions  of  the  assured  in 
the  course  of  his  business  in  his  trade 
or  calling  are  valid  contracts  of  in- 
demnity, and  not  wager  policies;  Saw- 
yer V,  Ins.  Co.,  37  Wis.  503.     I'rolits 
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wlicre  lotteries  are  prohibited  by  law,  or  slaves,  where  the 
slave-trade  or  shivery  is  ]>rohibited;  or  illegal  property; 
as,  for  example,  intoxicating  liquors  kept  by  the  assured 
for  illegal  sale,^  or  where  premises  are  kept  for  gaming 
purposes;"  so  an  insurance  policy  procured  by  fraud  is 
void.^ 

§  2044.     Contract  Made  before  Issuance  of  Policy.— 

There  may  be  a  valid  contract  to  insure  before  the  mak- 
ing or  the  delivery  of  the  policy.  And  this  contract  will 
be  enforced  by  the  courts.'*  But  to  establish  an  executory 
contract  of  insurance,  it  must  appear  that  an  agreement 
to  insure  M'as  in  fact  entered  into,  and  that  nothing  es- 
sential to  a  complete  agreement  Avas  left  open  for  future 
determination.^     A   conti  i    insurance   is   complete 

without  delivery  of  the  p  -here  an  application  has 

been  made  which  has  been  approved  and  accepted  by  the 
company,  or  its  proper  a.^  nt'^  for  *Vat  purpose,  and  a 
policy  has  thereupon  been  made  and  executed,  and  notice 
of  such  execution  given  to  the  applicant.^  The  destruc- 
tion of  property  after  the  risk  has  commenced,  and  before 


'  Kelly  V.  Ins.  Co.,  97  Mass.  2SS. 
Contra,  Niiigara  etc.  Ins.  Co.  v.  Be 
Gratf,  12  Mich.  124.  An  insurance  of 
wines  and  liquors  as  part  of  a  stock  of 
drugs  and  nicdicines,  and  such  mer- 
chandise as  is  usually  kept  in  a  coun- 
try store,  is  not  necessarily  invalid  as 
an  insurance  of  liquors  kept  for  illegid 
use:  Carrington  u.  Lycoming  Fire  Ins. 
Co.,  53  Vt.  418;  ;W  Am.  Hep.  087. 
Where  a  by-law  of  a  mutual  insurance 
company  provides  tliat  if  buildings  in- 
sured are  ajipropriated  to  illegal  pur- 
poses the  agent  nuist  insist  upon  the 
removal  of  the  danger,  or  cancellation 
of  the  policy,  the  mere  appropriation 
of  an  insured  building  to  illegal  pur- 
poses did  not  avoid  the  policy:  Behler 
V.  Ins.  Co.,  OS  lud.  Ml. 

'^  Lawrence  v.  Ins.  Co.,  127  Mass. 
557;  Johnson  v.  Ins.  Co.,  127  Mass. 
555.  A  policy  void  as  to  buildings  by 
virtue  of  a  statute  may  be  valid  as  to 
furniture  therein,  the  illegal  provis- 


ions being  distinct  and  capable  of  sep- 
aration, and  there  being  no  express 
words  in  the  act  to  render  the  whole 
void:  Loelmer  v,  Ins.  Co.,  17  Mo. 
247. 

a  Moore  v.  Ins.  Co.,  28  Gratt.  508; 
20  Am.  Rep.  373. 

*  May  on  Insurance,  sec.  45;  Excel- 
sior Ins.  Co.  V.  Royal  Ins.  Co.,  55  N. 
Y.  343;  14  Am.  Doc.  271;  Giffi.rd  w. 
Ins.  Co.,  1  Hann.  432;  Mead  v.  David- 
son, 4  Ad.  &  E.  303;  Keim  v.  Hume 
Ins.  Co.,  42  Mo.  38;  07  Am.  Dec.  201; 
Davenport  v.  Ins.  Co.,  17  Iowa,  270; 
Home  Ins.  Co.  r.  Adlcr,  77  Ala.  2-t2. 
.See  Hciman  r.  rha'iiix  Ins.  Co.,  17 
Minn.  153;  10  Am.  Rep.  154.  The 
date  of  tlie  policy  is  not  conclusive  as 
to  the  tiirie  when  the  contract  was 
made:  Earl  v.  Siiaw,  1  Johns.  Cas. 
314;  1  Am.  Dec.  117. 

^  Johnson  v.  [ns.  Co.,  84  Ky.  470. 

*  Sheldon  /'.  Ins.  Co.,  25  Conu.  207; 
65  Am.  Dec.  505. 
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tlie  policy  is  issued,  if  tlioro  bo  no  fraud  or  concealment 
by  the  party  insured,  makes  the  company  liable.' 

Illustrations.  —  PhiintifF's  agent  applied  for  iiipurance,  and 
agreed  upon  all  the  terms,  but  left  the  oflice  before  the  policy 
was  filled  out,  which  was  done  witbin  a  few  hours,  and  notice 
thereof  given  by  the  company,  accompanied  by  notice  that  the 
company  ])ad  received  inforniatioii  that  a  loss  had  happened. 
On  calling  for  tbe  policy,  and  tendering  the  premium,  the  agent 
was  refused,  on  the  ground  that  a  loss  had  hai)[)ened  before  the 
delivery,  and  the  contract  was  not  compl(>te.  Held,  that  the 
contract  was  complete  before  the  loss,  and  the  company  Avas 
lialile:  Knhnc  v.  Ins.  Co.,  1  Wash.  C.  C.  98.  Insurers,  on  re- 
ceiving a  premium,  agreed  to  deliver  a  policy  covering  specific 
property,  and  afterwards  sent  a  policy  varying  from  tlie  terms 
of  the  contract,  and  a  loss  occurred  within  the  insurance  con- 
tracted for.  Held,  that  the  insured  might  recover  according  to 
the  contract  agreed  on:  Franklin  Ins.  Co.  v.  Heivitt,  3  B.  Mon. 
231.  F.  entered  into  verbal  negotiations  with  the  agent  of  an 
insurance  company  for  a  policy.  Tlie  agent  was  authorized  "to 
bind  the  company  during  the  correspondence,"  but,  through  his 
neglect,  the  company  did  not  receive  and  act  upon  the  applica- 
tion of  F.  until  a  loss  by  fire  had  occurred.  Held,  that  the 
company  was  liable:  Fisk  v.  Cottenet,  44  N.  Y.  538;  4  Am.  Rep. 
715.  Defendant's  agent  agreed  orally  with  plaintiff  to  insure 
liis  building,  and  to  mate  out  and  deliver  a  policy,  the  pre- 
mium to  be  paid  on  delivery.  No  policy  was  made  out,  al- 
tliough  the  agent  had  authority  to  do  so,  Init  plaintiff's  building 
was  destroyed  by  fire,  and  he  afterward  tendered  tlie  premium. 
//(/(/,  that  the  contract  of  insurance  was  valid,  and  defendant 
was  liable:  Anrjcll  v.  Hartford  Fire  Ins.  Co.,  59  N.  Y.  171;  17 
Am.  Rep.  322.  A  policy  was  issued  to  plaintiff,  as  agent  of  the 
owners.  Plaintiff  had  an  interest  in  the  property  as  mortgagee, 
of  which  he  informed  the  insurers.  Afterwards  he  obtained  title 
by  foreclosure.  He  notified  the  insurers  of  this,  and  of  the  fact 
that  lie  had  agreed  to  convey  to  a  third  ])erson.  They  con- 
sented that  the  policy  should  remain  valid  till  the  vendee's 
title  was  perfected.  Held,  that  this  agreement  was  equivalent 
to  issuing  a  new  policy  to  plaintiff:  Jjcnjanun  v.  Ins.  Co.,  17 
N.  Y.  415.  Plaintiff,  at  the  solicitation  of  the  agent,  signed  an 
application  for  a  policy,  wherein  it  was  provided  that  the  policy 
should  take  effect  from  the  day  the  application  was  approved, 
and  gave  his  note  for  the  premium.  The  agent  gave  a  receipt 
for  the  note,  at  the  same  time  promising  plaintiff  that  the  pol- 
icy would  take  effect  from  the  date  of  the  application.     The 


>  Commercial  Ins.  Co.  v.  Hallocli,  '-'7  N.  J.  L.  045;  72  Am.  Dec.  379. 
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application  was  sent  to  the  principal  office,  and  was  rejected; 
but  before  the  agent  bad  informed  plaintiff  of  tlie  failure  of  tbe 
nef^otiations,  tlie  property  jiroposed  to  be  insured  was  destroyed 
by  (ire.  Ildd,  not  a  valid  contract  of  insurance:  Winncslicik 
Jus.  Co.  V.  ll(>lz;irafe,  53  111.  51G;  5  Am.  Hep.  Gl.  The  insured, 
who  bad  insurance  in  several  com)>anies,  some  of  wliieli  had 
expired,  told  the  agent  representing  these  companies  that  be 
Avauted  iusurnnci!  to  a  certain  amount,  aiid  that  if  tbe  insur- 
ance ren)aining  in  force  did  not  amount  to  that  much,  be 
wanted  the  difference  nuide  up  in  renewals  or  new  policies.  By 
a  mistake  of  the  agent,  or  of  both  the  agent  and  the  insured, 
as  to  tbe  policies  still  in  force,  the  insured  obtained  only  one 
half  the  insurance  he  desired.  Held,  that  there  was  no  contract 
for  the  renewal  of  tbe  policies,  which  were  not  in  fact  renewed, 
and  that  the  compiinies  in  which  the  additional  insurance 
would  have  been  taken  but  for  tbe  mistake  were  not  liable, 
either  by  contract  or  estoppel:  Johnson  v.  Ins.  Co.,  84  Ky.  470. 

§  2045.     Payment  of  Premium  as  Condition  Precedent. 

—  Unless  otherwise  provided  by  tlie  policy,  neither  the 
payment  of  the  premium  nor  the  reception  of  the  policy 
by  tho  insured  are  prerequisites  to  a  contract  of  insur- 
ance; such  contract  is  completed  when  there  is  an  assent 
to  the  terms  of  it  by  tlie  parties  upon  a  valuable  consid- 
eration.^ And  even  where  the  payment  of  the  premium 
is  made  by  its  terras  a  condition  precedent,  it  is  open  to 
the  party  to  show  that  notwithstanding  the  premium 
has  not  been  paid  or  the  policy  delivered,  it  was  the 
intention  of  both  parties  that  the  policy  or  agreement 
should  be  considered  in  force.^  When  a  policy  of  insur- 
ance is  issued  without  payment  of  premium,  the  inference 
is,  that  the  insurers  intend  to  give  credit  for  it.  They 
cannot  cancel  the  policy  for  non-payment,  without  taking 
some  step  (such  as  a  demand  anew)  to  put  the  insured  in 


'  Blanchard  v.  Waite,  28  Me,  51; 
48  Am.  Dee.  474. 

''  May  on  Insurance,  sec.  56;  Faunce 
V.  State  Mutual  Life  Assurance  Co., 
101  Mass.  279;  Heiman  v.  Phcenix 
Mutual  Life  Ins.  Co.,  17  Minn.  153; 
10  Am.  Rep.  154;  Giddings  v.  North 
Western  Mutual  Life  Ins.  Co.,  102U.  S. 
108;  Cooper  v.  Pacific  Mutual  Life  Ins. 


Co.,  7  Nev.  116;  8  Am.  Hep.  705; 
Myers  v.  Liverpool  etc.  Ins.  Co.,  121 
Mass.  .S38;  Dinning  r.  Plucnix  Ins. 
Co.,  68  111.  415;  City  Ins.  Co.  v.  Zol- 
ler,  4  Ins.  Law  J.  480;  Borthond  n. 
Atlantic  Fire  Ins.  Co.,  IS  La.  5:59; 
Siieldon  V.  Ins,  Co.,  25  Couu.  207;  65 
Am.  Dec.  565. 
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(Iffault.*  The  premium  is  considered  paid  to  the  com- 
paiiy  when,  uccordiu}^  to  instructions,  it  is  delivered  to  tlie 
exj)ress  company  addressed  to  the  agent  of  the  insurance 
com[)any,'^  even  thougli  it  never  readies  the  insurer.' 
And  if  the  company,  hy  its  acts  or  hy  its  habits  and 
course  of  business,  creates  in  the  mind  of  the  policy- 
liolder  a  belief  that  payment  of  premiums  may  bo  delayed 
until  demanded,  or  otherwise  waives  the  right  to  demand 
it,  the  policy  is  binding  on  the  company,  notwithstanding 
tlio  policy  expressly  stipulates  that  it  shall  be  void  unless 
the  premium  is  paid.'* 

Illustuations.  —  A  policy  was  executed  and  sent  to  the 
agent  of  the  company,  but  was  not  delivered  to  the  insured,  and 
was  withheld  until  payment  of  the  premium  should  be  made, 
which  was  not  made  when  the  insured  died.  IIcUJ,  that  the 
contract  of  insurance  was  not  complete:  Collins  v.  Ins.  Co.,  7 
I'liila.  201.  A  life  policy  made  payment  of  premiums  a  con- 
dition precedent  to  the  binding  force  of  the  policy,  but  the  njjent, 
the  com})any  consenting,  Avas  in  thu  habit  of  giving  credit  for 
tlie  premiums.  During  such  a  credit,  and  after  the  agent  had 
tilled  out  and  countersigned,  as  usual,  a  renewal  receipt,  whicli 
ho  retained  in  his  oflice  at  tlie  request  of  the  assured,  the  latter 
died,  //t'/r?,  that  the  policy  was  in  force:  Tennaniv.  Travelers 
Ins.  Co.,  31  Fed.  Rep.  322.  R.  insured  his  building  for  one 
year.  About  the  time  it  expired  he  called  on  the  agent  to 
renew  his  insurance  for  another  year.  Not  having  the  money 
with  him,  but  being  considered  perfectly  good  for  it,  the  agent 
accepted  the  application,  and  forwarded  it  to  the  company, 
stating  the  facts.  The  company  accepted  the  application, 
issued  the  renewal,  and  forwarded  it  to  the  agent,  stating  to  him 
that  they  would  hold  him  (the  agent)  responsible  for  the  premium. 
Held,  a  contract  between  the  company  and  R.  to  insure  his 
property  according  to  the  terms  and  stipulations  of  the  renewal: 
Planters^  Ins.  Co.  v.  Bay,  52  Miss.  325.  Defendant  mailed  a 
policy  of  insurance  to  plaintiff,  and  with  it  a  letter  stating  that 
its  agent  A  would  call  in  a  few  days  and  settle  for  the  policy. 
When  A  called,  plaintiff  was  not  at  home,  and  A  asked  plain- 
titf's  son  to  tell  him  to  forward  the  premium  to  the  company 


'  Lotoix  V.  Germania  Ins.  Co.,  27 
La.  Ann.  113. 

nVhitley  v.  Ins.  Co.,  71  N.  C. 
4St). 

^  Currier  v.  lus.  Co.,  53  N.  H.  538. 


*  Homo  P.  Co.  V.  Avery,  85  Ala. 
348;  7  Am.  St.  Rep.  54;  Bang  v.  Ins. 
Co.,  1  Hughes,  *_"J0;  New  York  Iiis. 
Co.  V.  Ins.  Co.,  20  Barb.  4G8;  Fowler 
V.  Ins.  Co.,  41  Hun,  357. 
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and  it  would  l)o;vll  riglit.     Held,  thut  plaintifT  Iwid  a  reasonable 
time  after  notiliciition  ])y  his  son  witliin  which  to  forward  the 
prcniiuin,  and   liiat  for  a  loss  occurring  within  that  time  the 
company  was   liable.     Three  days  was  nut   au  unrcasDiiable 
time:     (Vo'soh  v.  Herman.  Iiiti,  Co.,  02  Iowa,  4ol}.     C.  signed  an 
.'ipplication  for  life  insurance,  and  submitted  to  a  medical  exami- 
nation, uiuler  an  agrecMuent  that  the  policy  when  issued  should 
be   forwarded  by  mail  to  C.'s  address  in   New  York,  who,  if  it 
was  found  to  bo  as  agreed,  was  to  send  the  i)reniluui,  or  if  not, 
to    return   the   policy;    the   ])oli(y  to  take  ell'cct  when  the  j)re- 
niium  was  i)aid.     Ai'l(M'war(ls  the  agent  so  mailed  it  to  C  at  New 
York,  the  envelope  being  marked,  "Keturi^  in  ten  da3'S  if  not 
called  for."     It  was  returned,  uncalled   for.     The  agent  then 
sent  the  policy  to  another  ])lace  where  he  sui)posed  C.  might  be, 
l)ut  C.  had  died  two  days  before  it  was  sent.     Jlcld,  not  a  com- 
plete contract  of  insurance,  and  no  liability  attached  under  it: 
J\'n(iers  V.  ///s.  Co.,  41    Conn.  97.     An  insurance  agent  sent  a 
policy,  containing  a  condition  that  no  insurance  should  be  bind- 
ing until  actual  payment  of  the  premium,  by  mail  to  an  appli- 
cant, with  the  request,  "  should  you  decline  the  policy,  please 
return  it  by  return  mail;  if  you  retain  it,  please  send  me  the 
amount "  of  the  premium.     Held,  a  waiver  of  the  condition,  and 
that  the  policy  was  valid:    Sheldon  v.  Ins.  Co.,  26  N.  Y.  460. 
The  insured  agreed  to  pay  $1.25  upon  the  death  of  any  mem- 
ber, within  thirty  days  after  date  of  said  death,  being  notified 
thereof  by  publication  in  one  daily  newspaper  for  five  consecu- 
tive days.    Held,  that  the  assured  was  allowed  the  entire  thirty 
days,  commencing  and  counting  from  and  after  the  last  of  the 
five  days  of  publication:  Wctmore  \.  Mutual  etc.  Ins.  Ass.,  23  La. 
Ann.  770. 


§  2046.  Acceptance  by  Agent  Subject  to  Approval 
by  Insurer.  —  Where  the  company  reserves  the  right  to 
approve  or  reject  the  risk  taken  by  the  agent,  it  will  not 
be  liable  for  a  loss  occurring  before  it  has  comnuniicated 
its  disapproval.^  An  insurance  company  is  not  liable  on 
a  policy,  where  its  agent  agreed  with  a  person  on  terms 
of  insurance  subject  to  ratilicatioii  by  tiie  company,  and 
the  company  issued  a  policy  on  dilFercnt  terms,  forward- 
ing the  same  through  the  agent  to  the  insured,  with  a 
requc-jt  for  its  return  if  he  did  not  com})ly  with  its  terms, 

'  All(!rl)('m  V.  Ins.  Co.,  57  Iowa,  274;  Wiunesheik  Ins.  Co.  v.  Holzgrave,  53 
111.  510;  5  Am.  Rup.  04. 
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which  policy  ho  retained,  but  without  complying  with  its 
terms. ^ 

Ii.i.rsTRATioNs.  —  A  a})plicHl  to  an  insurance  agent  for  a 
policy  on  his  life.  His  application  was  niado  out,  ho  was  exam- 
ined, and  lie  gave  to  the  agent  his  note  for  the  amount  of  the 
firt^t  i)rcmiuni.  ISeforc  it  was  paid,  or  the  api)li('ation  forwarchnl 
to  the  company,  A  was  killed.  Ifdd,  that  the  company  was  not 
liiddo:  Coocndut  etc.  A>isori(ttii)n  v.  Cotnnn/,  10  111.  A[)i).  o4S.  A 
firo  insurance  company  having  nx-eived  an  ai)iilic;ition  for  a 
policy,  contracted  to  accept  the  risk  for  the  term  of  thirty  days 
from  date,  "unless  the  ai)plicant  is  sooner  notified  of  its  rejec- 
tion. If  he  receives  no  notice  that  the  risk  is  rejected,  the  in- 
surance will  cea.se  at  the  end  of  thirty  days,  unle,  -■  a  regular 
policy  has  been  issued."  After  ex})iration  of  the  thirty  Jays,  a 
loss  occurred,  no  policy  having  been  issued,  nor  notice  of  rejec- 
tion given,  llcld,  that  the  company  was  not  liable:  Jhrr  v. 
North  America  Ins.  Co.,  Gl  Ind.  488.  An  insurance  agent 
agreed  to  insure  plaintin''s  house  on  certain  specilied  terms  in 
some  company  represented  by  him,  but  not  desigmvted.  Defend- 
ant, one  of  these  companies,  decided  to  insure  the  house  on 
entirely  different  terms,  but  before  plaintilf  w"S  so  informed, 
the  company  determined  not  to  take  the  risk.  Held,  that  there 
was  no  contract  by  defendant  to  insure:  Sheldon  v.  Hclhi  Fire 
las.  Co.,  G5  Wis.  43G.  A  applied  to  the  agent  of  several  insur- 
ance companies  for  insurance,  paid  part  of  a  premium,  and 
after  his  house  burned,  paid  the  rest,  demanded  a  policy,  and 
failing  to  get  it,  sued  one  of  the  companies  represented  by  the 
agent.  There  was  no  evidence  of  a  contract  for  insurance  with 
any  particular  company.  Held,  that  the  action  was  not  main- 
tiiinahle:  New  Orleans  Ins.  Association  v.  Jioniel,  20  Fla.  815. 
In  a  receipt  given  by  the  general  agent  of  an  insurance  com- 
pany, he  agreed,  if  the  application  should  be  approved  by  the 
company,  to  furnish  a  policy  to  M.  within  thirty  days  "or  if 
the  api)lication  is  declined,  to  return  the  above  amount  to  him 
or  his  ortler  on  demand  and  return  of  this  receipt."  The  ap- 
plication was  approved  by  the  company,  and  a  policy  sent  to 
the  agent  within  thirty  days;  but  before  delivery  ^I.  died,  and 
the  agent  returned  the  policy  to  the  company.  Held,  that  the 
recoii)t  did  not  operate  as  a  ])resent  insurance  for  thirty  days  or 
until  a  policy  should  be  furnished:  Marks  v.  Ins.  Co.,  117  ^lass. 
528.  A  company  issued  a  policy  on  the  goods  of  its  agent,  who, 
on  the  day  of  its  receipt,  made  an  entry  in  his  books  of  accounts 
witli  the  company  of  the  amount  chargeable  against  him  for 
the  premiun.     He  forwarded  no  letter  of  acceptance,  nor  any 

»  Myers  v.  lus.  Co.,  27  Pa.  St.  208;  67  Am.  Doc.  402. 
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part  of  tho  proniiuni,  innsiiuich  ns  it  was  not  the  custom  to 
forward  ri'iuiltanocs  iicrlainiii^,'  to  liis  agency  \intil  tho  oiul  of 
the  n.ontli.  Tlio  iioxt  day  tlic  goods  wcru  dcHtroyt'd  by  fire, 
whorfui>on  ho  iimnediatcly  aimoiiiit'cd  tho  loss  to  tho  company. 
ffdd,  that  tho  coiiipanv  was  liahlo  on  tho  policy:  Luwjstrasa  v. 
(icnnan  /;(«.  Co.,  -!«  Mo.  2Ul;  8  Am.  Rop.  100. 

g  2047.    Delivery  of  Policy  —  What  Constitutes.  —  To 

coiistituto  n  dolivory  of  tlio  policy,  it  is  not  necossary  tliat 
there  should  Lo  an  actual  manual  transfer  from  one  party 
to  tho  other.  The  aj,M'uenu'nl  upon  all  tho  terms,  and  tho 
issue  and  transmission  to  tho  ntijoiit  of  a  policy  in  accord- 
ance therewith,  for  delivery  without  conditions,  is  tanta- 
mount to  a  delivery  to  the  insured.'  No  formal  acceptance 
is  necessary,''  and  an  application  for  insurance  may  be 
M'ithdrawn  at  any  time  before  tho  policy  is  issued.'  Where 
a  policy  is  agreed  to  bo  delivered  within  a  month,  no 
demand  is  necessary.*  Whether,  when  tho  charter  and 
by-laws  of  a  company  provide  that  tho  insurance  shall 
not  take  effect  until  the  premium  is  paid  in  cash  the 
agent  taking  the  risk  nnxy  waive  these  or  other  conditions, 
has  been  decided  in  dill'oront  ways  by  diirercnt  courts. 
In  Maine  such  a  waiver  by  the  agent  has  been  held  sulH- 
ciont  to  bind  tho  company.^  On  the  other  hand,  in  other 
cases  it  has  been  ruled  that  tho  agent  has  no  power  to 
make  such  a  waiver.^  Where  a  policy  is  sent  to  the  as- 
sured,  and  he  refuses  to  accept  it  and  pay  the  ])remiuiu 
according  to  its  terms  and  his  agreement,  but  holds  it  to 
look  into  the  standing  of  the  company  while  it  is  under 
advisement,  Avithout  delivery,  acceptance,  and  payment  of 
the  premium,  the  property  is  at  the  risk  of  the  assured, 

'  May  on  Insurance,  sec.  GO;  citing        *  West.    ^Massachusetts   Ins.  Co.  v. 

Now  England  etc.   Ins.  Co.  z\  Kohin-  Duffcy,  2  Kau.  'Ml. 
son,  L'-j  Ind.  537;  Whitakcrrs.  Ins.  Co.,         ^  IJragdctn  v.  Ins.  Co.,  42  Me.  259. 
29  Barb.  :}i2;  Southern  Life  Ins.  Co.         "  Barrett  r.  Union  Mut.  Fire  Ins.  Co., 

I'.  Kempton,  50  (ia.  ',V,i\).  7  Cusli.  175;  Real  Estate  Mutual  Fire 

■^  May  on  Insurance,  sec.  CO;  citing  Ins.  Co.  v.  Roesale,  1  Gray,  330;  Mon- 

Xenos  V.  Wickhani,   L.    R.  2  H.   L.  treal  Ins.  Co.  i\  McCilivray,  9  L.   V. 

290.  Q.  B.  488;  Spitzer  v.  St.  Mark's  Ins. 

^  O lobe  Mutual  etc.  Ins.  Co.  V.  Snell,  Co.,  6  Duer,  6;  Mound  City  Mutual 

19  Huu,  5C0.  Fire  Ins.  Co.  v.  Curran,  42  Mo.  374. 
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and  ho  cannot  recover  in  case  of  lo.ss  hy  firo.  It  is  too 
late  to  aeci'pt  the  policy  and  tender  the  premium  after  the 
property  i.s  destroyed,  where  the  policy  rec^uires  prepay- 
ment, and  there  has  been  no  waiver.' 

Ti.T.rsTiJATioNs.  —  An  application  was  made  to  the  npjont  of 
Icfciidant  for  a  policy  of  insurance!  on  the  lilV;  of  phiintill's  lius- 
Imiid,  the  r'>'->licant  payinj^;  iii'ty  dollars,  according  to  the  rules 
(if  defend!  i  be  appliinl  on  tlu;  first  year's  prciuiuni,  if  the 

insurance  Huould  bo  ellectcd.  The  application  was  A)rward(;d 
to  (li!f(!ndant's  oflice,  and  a  ])olicy  was  made  out  and  sent  to  tho 
iij.;cnt  for  delivery;  but  the  insured  having  died  two  days  pf'er 
tlie  policy  was  i.'-sucd,  but  before  its  delivery,  the  agent  i'eiu.^r'd 
t(i  deliver  it,  altliough  the  balaiioo  of  the  i)remium  was  offered 
to  be  paid.  Held,  that  tho  ]iolicy  had  attached :  Cooper  v. 
Parijic  Mutual  Im.  Co.,  7  Nov.  11(1;  8  Am.  Rep.  705. 

§  2048.  Countersigning  by  Agent — Indorsements  on 
Policy,  in  General.  —  When  the  policy  provides  that  the 
countersignature  of  an  agent  is  requisite  to  the  validity 
of  the  policy,  this  countersignature  must  bo  liad.'^  But 
this  provisi  '\  may  bo  waived.^  Policies  frequently  pro- 
vide that  ^e  of  other  insurance,  and  other  matters 
which  arc  i^.^airod  to  be  notified  to  the  insurer,  must  be 
indorsed  on  tho  policy;  otherwise  tho  insurance  shall  be 
void.  There  are  a  few  cases  in  tho  reports  which  hold 
that  this  is  a  condition  precedent  which  the  insured  must 
Ak)w  has  been  com[»lied  with  or  he  cannot  recover.'*  But 
a  more  just  rule  is  established  in  the  later  cases,  viz., 
iliat  by  tho  insurer  receiving  such  notice  by  word  of 
mouth  or  by  writing  not  indorsed  on  tho  policy  without 


-  Millvillo  etc.  Ins.  Co.  v.  Collenl, 
:!S  N.  J.  L.  480. 

-  Hardie  v.  Ins.  Co.,  2G  La.  Ann. 
24-2;  Jiadgcr  r.  Ins.  Co.,  103  Ma.ss. 
•lU;  4  Am.  Rep.  547. 

■*  flyers  V.  Kovstonc  Mut.  Life  Ins. 
Co.,  27  Pa.  St.  2GS;  07  Am.  Dec.  4()3; 
Uiiiteil  Life,  Fire,  anil  Marine  Ins.  Co. 
r.  Ins.  Co.  of  N.  A.,  42  Ind.  5SS;  West- 
cliester  Fire  Ins.  Co.  v.  P^arle,  33 
Mich.  143;  Hibernia  1ns.  Co.  v.  O'Con- 
uor,  29   Miss.    241;   Walker  v.   Met. 


Ins.  Co.,  i)()  Me.  371;  Kelley  v.  Ctun. 
Ins.  Co.,  10  Hosw.  82;  KUis  r.  Albany 
City  Fire  In.-s.  Co.,  4  Laiis.  433;  50 
N.  V.  402;   10  Am.  Hop.  405. 

*  Worcester  JJank  r.  Ins.  Co.,  11 
Cusli.  205;  59  Am.  Dec.  145;  Hutch- 
inson V.  Ins.  Co.,  21  Mo.  97;  ()4  x\ui. 
Dec.  218.  A  charter  provision  of  this 
kind,  it  was  had  in  a  late  case,  could 
not  be  waived:  Couch  v.  Ins.  Co.,  38 
Conn.  181;  9  Am.  Rep.  375. 
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objection,  be  will  bo  deemed  to  luivo  waived  the  condition, 
and  will  be  estopi)cd  from  setting  it  up  against  the  in- 
sured.^ 

Ii.LUSTUATioxs.  —  A  pollcy  of  insurance  declared  that  "if, 
without  written  consent  herein,  there  is  any  prior  or  subsequent 
insurance,  this  policy  shall  be  void."  It  was  also  provided  that 
the  policy  was  not  to  be  valid  unless  countersigned  by  the 
general  agent.  Held,  that  the  consent  thus  required  must  be 
given  by  the  person  who  was  to  countersign:  t>ecurity  Ins.  Co. 
V.  Fay,  22  Mich.  4G7;  7  Am.  Rep.  670.  An  application  in 
writing  for  life  insurance  having  been  made  by  A  to  the  com- 
i^a.iy's  local  agent,  who  only  had  authority  to  collect  premiums 
and  receive  applications,  and  A  having  given  to  the  agent  his 
note  for  the  premium,  the  application,  which  provided  that  the 
contract  should  "be  complete i  only  by  delivery  of  the  policy," 
was  forwarded  to  the  home  ollice,  and  a  p  licy  was  returned  to 
the  agent,  providing  on  its  face  that  it  .  •  to  take  effect  when 
countersigned  by  the  agent.  The  p*"  i)  y  was  not  counter- 
signed nor  delivered.  Soon  afterwards  A  died.  Held,  that 
there  was  no  contract  of  insurance:  McCuUy  v.  Ins.  Co.,  18 
W.  Va.  782.  On  the  day  when  an  insured  house  was  vacated, 
a  general  agent  of  the  company  was  notified,  and  consented 
to  its  remaining  vacant  more  than  the  fifteen  days  limited 
therefor  in  the  policy.  On  being  asked  if  it  was  necessary  to 
have  the  consent  indorsed  on  the  policy,  he  replied  that  it  was 
not;  that  it  was  indorsed  on  his  book,  and  was  all  right.  He 
made  a  memorandum  of  the  consent  in  his  register,  but  no  in- 
dorsement was  made  on  the  policy,  nor  an}'  report  to  the  com- 
pany of  the  giving  of  consent.  No  other  mode  of  consent  was 
specified  in  the  policy  than  that  by  indorsement  thereon.  Held, 
not  a  waiver  of  the  condition:  Walsh  v.  Hartford  Fire  Ins.  Co., 
73  N.  Y.  5.  The  wife  of  N.  took  out  a  policy  on  his  life  in  a  life 
insurance  company  for  which  he  was  agent.  The  receipts  for 
the  premiums  on  policies  of  his  company  were  in  the  form  of 
rt'oewal  certificates,  and  contained  a  condition  that  the  receipt 
should  not  be  valid  and  binding  on  the  company  until  the  pre- 
mium was  paid  and  the  receii)t  countersigned  by  the  agent. 
After  the  death  of  N.,  receipts  for  the  several  premiums  were 
found  among  his  papers,  but  they  were  not  countersigned  by 


'  Wfhster  V.  Ins.  Co.,  30  Wis.  67; 
17  Am,  Rep.  47'J;  (/arruui  v.  Iiis.  Co., 
40  (Jii.  13.");  2  Am.  Rep.  TiliT;  Fislil)eck 
V.  Ins.  Co.,  54  Cal.  4'2'2;  Horwitz  v. 
Ins.  Co..  40  Mo.  rw7;  93  Am.  Dec. 
3:21 ;  Hay  ward  v.  Ins.  Co.,  52  Mo.  181; 
14  Am.  Rep.  400;  I'olkington  v.  Ins. 


Co.,  55  Mo.  172;  Westchester  Ins.  Co.  v. 
Eaile,  33  Mieli.  143;  Pluiters' Ins.  Co. 
V.  Lynes.  38  Tex.  253;  Levy  r.  Ins.  I'o., 
10  \V.  Va.  500;  Nan  Boiics  c.  Ins.  Co., 
8  Bush,  133;  Pitney  v.  Ins.  Co.,  05 
N.  Y.  C;  Titus  v.  lus.  Co.,  81  N.  Y. 
410. 
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him.  Held,  that  the  receipts  were  prima  facie  evidence,  in  an 
action  on  the  pohcy,  of  the  payment  of  the  premiums:  Norton 
V.  Phoenix  Mutual  Life  Ins.  Co.,  30  Conn.  503;  4  Am.  Rep.  98. 

§  2049.  Cancellation  of  Policy.  —  When  the  contract 
has  been  entered  into  for  a  term,  it  cannot  he  canceled 
by  either  party  before  tlie  end  thereof,  without  the  con- 
sent of  both/  unless,  of  course, —  and  this  is  usually  in 
lire  insurance  the  case, — the  policy  provides  that  it  may 
be  canceled  by  notice  on  the  part  of  either  party  at  any 
time.^  An  agreement  that  if  the  holder  of  the  policy 
wishes  to  cancel  it,  "  a  fair  proportion  of  the  premiums 
will  be  returned,"  is  not  void  for  uncertainty.^  The  right 
which  the  policy  of  fire  insurance  usually  gives  the  in- 
surer to  cancel  it  at  his  option  at  any  time  can  only  be 
exercised  in  strict  compli;'-?  with  its  terms.^  And  the 
insured  must  be  placed  in  statu  quo.^  An  option  reserved 
by  an  insurance  company  to  cancel  a  policy  is  not  exer- 
cised by  a  request  for  the  return  of  the  policy  for 
cancellation.®  A  tender  of  the  amount  of  the  unearned 
premium  with  the  notice  of  cancellation  is  a  condition 
precedent  to  the  exercise  of  the  right  of  the  company  to 
cancel  the  policy  of  insurance.^  It  cannot  be  exercised 
in  the  face  of  a  fire  actually  threatening  the  property 
insured.**  But  the  fact  that  the  property  insured  is  in 
greater  danger  of  fire  when  the  offer  so  to  refund  is  made 
than  when  the  policy  was  issued  will  not  prevent  the 
company  from  rescinding  the  contract,  if  acting  in  good 


•  May  on  Iiisuranco,  see.  67.  An 
anient  to  procnre  in.suriince  has  no 
jKiwer  to  ni.iku  an  agreement  for  can- 
I'fUatioii:  Rotliscliild  r.  Iiis.  Co.,  74 
Mo.  41;  41  Am.  Rep.  303.  But  see 
Stindard  Oil  Co.  v.  Ina.  Co.,  3  Hun, 
?i)l. 

^  Mav  on  Insurance,  sec.  67;  Akers 
V.  Ins.' Co.,  94  Pa.  8t.  31>4;  3!>  Am. 
Rep.  792.  And  in  sucli  case  the  oom- 
piiny,  on  the  refusal  of  the  assured  to 
deliver  up  the  policy  for  cancellation, 
ha.1  a  remedy  iu  equity  to  compel  him: 
220 


Connecticut  Mut.  Ins.  Co.  v.  Home 
Ins.  Co..  17  Blatchf.  142. 

^  Haysvard  r.  Knickerl)ocker  Life 
Ins.  Co.,  12  Daly,  42. 

Uluidde  V.  Ins.  Co.,  11  Rep.  599; 
Chase  (.'.  Ins.  Co.,  07  Me.  So;  liatliorn 
V.  Ins.  Co.,  55  Barb.  28. 

°  Peoiia  Ins.  Co.  v.  Botto,  47  111. 
516. 

"Griifey  v.  Ins.  Co.,  100  N.  Y.  417; 
53  Am.  Rep.  202. 

'  Peoria  Ins.  Co.  v.  Botto,  47  III.  51 G. 

»  Home  Ins.  Co.  v.  Heck,  65  111.  111. 
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faith  upon  representations  of  their  agent  that  the  prop- 
erty— as  cord  wood  piled  near  a  railroad — is  not  properly 
protected  from  fires  burning  in  the  surrounding  forests, 
the  danger  however  not  being  imminent/  Where  poli- 
cies were  determinable  at  pleasure  by  either  side,  the 
assured  by  request,  the  company  by  notice,  it  was  held 
that  the  company's  making  an  assignment  for  the  benefit 
of  its  creditors  did  not  cancel  existing  policies,  nor  did 
the  institution  of  proceedings  by  the  superintendent  of 
insurance  have  this  efiect  until  it  resulted  in  the  decree 
dissolving  the  company.^  When  the  life  of  one  is  insured 
for  the  benefit  of  another,  the  contract  cannot  be  canceled 
without  the  consent  of  the  beneficiary.*  Employing  an 
agent  to  procure  a  policy  does  not  make  him  the  agent  of 
the  insured  to  receive  notice  of  cancellation.*  The  fact 
that  a  husband  applied  for  and  received  a  policy  of  life 
insurance  for  his  wife,  as  her  agent,  does  not  empower 
him  to  surrender  it  without  her  consent.^  An  insurance 
company  may  be  liable  to  a  bona  fide  purchaser  for  value 
of  the  property  and  the  policy,  notwithstanding  the  person 
who  procured  the  policy  has,  by  mistake,  ordered  it  can- 
celed; and  notwithstanding  the  money  for  the  premium 
was  never  actually  delivered  in  payment,  if  the  party 
originally  insured  held  an  off-set  against  the  company 
which  operated  as  payment.^ 

Illustuations.  —  DefciKliints,  in  their  policy,  reserved  the 
right  to  euncol  them,  "ou  giving  notice  to  that  effect,  and  re- 
fmuling  a  ratahlc  proportion  of  the  proniiuni  for  the  uiiexpu'cd 
tL'rtn."  JJofore  a  loss  occurred,  the  policy  was  returned  for  can- 
cellation to  the  company's  agent,  wlio  notified  phiintill's  agent 
that  he  was  ready  to  pay  the  unearned  premium,  but  he  did 


'  ITome  Ins.  Co.  v.  Heck,  05  111.  111. 

■^  Kolfo  r.  Ills.  Co.,  10  Mo.  App.  3D8. 

'■>  FoiHyth  i:  Ins.  Co.,  III.  Sup.  Ct., 
187;^;  Miiy  on  Insurance,  sue.  07;  Tra- 
per  n.  Ins.  Co.,  9  Ins.  Law  J.  817; 
Marvin  v.  Ins.  Co.,  4  U.  C.  App.  330; 
Chase  v.  Ins.  Co.,  07  Me.  85. 

*  Vou  Wein  v.  lus.  Co.,  52  N.  Y. 


Sup.  Ct.  4!)0;  Hermann  v.  Tn-i.  Co., 
100  N.  Y.  411;  5.«  Am.  Rep.  107.  IJut 
see  Clraco  v.  Ins.  Co.,  10  Blati'lif. 
433. 

"  Stilwell  V.  Mutual  Life  Ins.  Co., 
72  N.  Y.  385. 

«  Marsh  v.  N.  W.  Nat.  Ina.  Co.,  3 
Bisa.  351. 
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not  in  fact  pay  it  until  a  month  subsequent;  in  the  mean  time 
the  loss  occurred.  Held,  that  plaintiff  could  recover:  HoIUikjs- 
worth  V.  Gcrmania  Ins.  Co.,  45  Ga.  294;  12  Am.  Rep.  579.  A 
general  agent,  having  instructed  a  local  agent  to  cancel  a  cer- 
tain policy,  the  latter  sent  the  canceling  card  in  a  letter  to  the 
assured,  and  stated  that  the  unearned  premium  was  in  his 
!i;uk1s,  subject  to  the  order  of  the  assured.  But  before  the  as- 
sured received  tlie  letter,  the  local  agent  told  him  not  to  mind 
tlio  card,  as  he  would  carry  the  risk  till  the  assured  heard  from 
him  again.  Afterwards  the  assured  Avrote  to  the  local  agent  to 
transfer  the  policy  to  another  company,  of  which  he  was  also 
agent,  but  before  compliance  the  loss  occurred.  Held,  that  there 
was  no  cancellation  of  the  policy:  yEtna  Ins.  Co.  v.  Maguire,  51 
III.  342.  The  charter  of  an  insurance  company  provided  that 
the  cancellation  of  any  policy  could  not  take  effect  until  entered 
on  the  books  of  the  company,  to  which  time  the  right  to  make 
assessments  was  reserved.  In  1861  the  board  of  directors 
passed  a  resolution  that,  owing  to  the  civil  commotion  and  con- 
se(iuent  great  number  of  incendiary  fires,  risks  on  all  policies 
outside  the  county  of  St.  Louis  would  be  discontinued  on  notice 
tliereof  by  the  secretary.  Held,  that  such  notification  to  a 
policy-holder  would  not  terminate  the  liability,  without  such 
entry:  Landis  v.  Home  Mut.  Fire  and  Marine  Ins.  Co.,  5G  Mo. 

§  2050.  Duration  of  Risk — When  It  Commences  and 
Terminates — Renewals.  — A  policy  of  insurance,  us  a  gen- 
eral rule,  takes  elFoct  from  its  date,  and  covers  risks,  begin- 
ning at  that  time,  unless  otherwise  provided.*  If  the 
agreement  is,  that  it  is  to  cover  risks  prior  to  its  date, 
the  insurer  will  be  bound  for  a  loss  occurring  during  that 
period.'^  If  the  premium  be  paid,  and  the  policy  be  not 
delivered  till  afterwards,  the  policy  takes  effect  by  relation 
as  of  its  date,  even  though  a  loss  intervenes.^  If  it  be  de- 
livered, but  upon  the  express  stipulation  that  it  is  to  take 
edvct  on  a  certain  day,  that  stipulation  will  control;*  or 
upon  the  express  understanding  that  it  is  not  to  take 
ellect  till  another  policy  has  been  surrendered,  it  will  not 

»  Ruse  V.  Ins.  Co.,  23  N.  Y.  516;  Mar.  &  Fire  Ins.  Co.,   17  Iowa,  27(i; 

Whitaker  v.  lus.  Co.,  29  Barb.  .312.  Hubbanl  v.  Ins.  Co.,  3:i  Iowa,  125;  11 

■'  Hallock  V.   las.  Co.,  20  N.  J.  L.  Am.  Rep.  125. 

2G8.  ♦  American  Horse  Ins.  Co.  r.  Patter- 

"  Lightbody  v.  N.   A.   Ins.  Co.,   23  son,  28  Ind.  17;  Western  r.  Genesee 

Weud.  18;  City  of  Davenport  v.  Peoria  Mut.  Ins.  Co.,  12  N.  Y.  258. 
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relate  back  so  as  to  cover  a  loss  which  occurs  prior  to  the 
required  surrender.'     When  the  property  is  distant,  and 
its  status  unknown  to  either  party,  an  insurance  against 
fire  will  bind  the  insurer  for  a  loss  occurring  before  the 
date  of  the  contract,  if  such  appears,  either  from  the  pol- 
icy or  from  attending  circumstances,  to  have  been  the 
intention  of  the  parties.'^     Insurance  from  a  given  day 
until  a  certain  other  given  day,  and  for  so  long  after  as 
the  insured  shall  pay  the  premium  paid  on  the  first  day, 
extends  to  and  includes  the  latter  day.'     Where  a  policy 
fails  to  state  for  how  long  it  is  issued,  and  in  fourteen 
days  the  property  burns,  an  action  on  the  policy  may  be 
maintained.''     A  parol  agreement  with  an  insurance  com- 
pany, made  in  October,  that  a  policy  for  twelve  months 
should  be  issued  in  the  early  part  of  November,  would,  by 
its  terms,  cover  a  loss  occurring  on  the  morning  of  No- 
vember 19th.^     A  renewal  of  a  policy  of  fire  insurance  is 
in  effect  a  new  contract  of  insurance,  and,  unless  other- 
wise expressed,  on  the  same  terms  and  conditions  as  the 
original  policy;  and  a  notice  that  the  insured  premises 
had  become  vacant,  required  and  given  under  the  origi- 
nal policy,  should  bo  given  again  under  the  renewed  pol- 
icy, the  same  state  of  vacancy  continuing.®     Where  the 
tern?  for  which  an  insurance  is  effected  is  about  to  expire, 
and  a  premium  is  paid  for  another  term,  for  which  a  re- 
newal receipt  is  given,  under  the  conditions  contained  in 
the  policy,  such  renewal  receipt  does  not  constitute  a  new 
agreement  of  insurance,  but  merely  revives  an  expiring 
contract  and  continues  it  in  force  another  term.     And  if 
a  loss  occurs  within  the  new  term,  a  recovery  must  be  had 
upon  the  original  contract,  if  a  recovery  is  to  be  had  at 
all.^     Where  a  policy  having  expired  June  10,   1878,  a 

'Atlantic  Ins.   Co.    v.   Gooilall,   35  ♦  S<;IiroL'(ler  r.  Ins.  Co.,  109  111.  l.")?. 

N.  H.  .S-28.  "  Home  Ins.  Co.  r.  Adlur,  71  Al;i.  olli. 

'  .Security  Fire  Ins.  Co.  v.  Ins.  Co.,  "  Hartford  Fire  Ins.  Co.   v.  Walsh, 

7  Bush,  SI;  3  Am.  Hup.  .-^Ol.  54  111.  104;  5  Am.  Rep.  115. 

^  Isaacs  V.  Royal  lus.  Co.,  22  L.  T.  '  New  England  etc.  Ins.  Co.  v.  Wet- 

C81.  more,  32  III.  221. 
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renewal  dated  June  19th  by  its  terras  continued  the 
policy  in  force  for  a  year  from  June  10th,  a  loss  from  a 
fire  occurring  June  IG,  1870,  cannot  be  deemed  within 
the  policy.^  After  a  policy  is  forfeited  it  cannot  bo  re- 
newed or  revived  except  by  an  express  agrc»emcnt  of  the 
insurers.^  Mere  loose  general  conversation  relating  to 
the  renewal  of  a  policy  had  between  the  assured  and  an 
agent  authorized  to  renew  policies  cannot  bo  deemed 
ccjuivalcnt  to  a  renewal;"  nor  does  the  fact  that  the  as- 
sured, after  the  expiration  of  the  term  of  his  policy, 
applied  to  have  it  continued  in  force  temporarily,  and 
received  no  reply,  justify  him  in  supposing  that  the  pol- 
icy was  continued.* 

Illustrations.  —  Plaintiff  applied  for  a  policy  on  his  prem- 
ises; the  application  was  accepted,  and  the  policy  was  made  out 
and  executed.  But  plaintiff  not  having  the  money  to  pay  the 
premium,  the  policy  remained  in  the  hands  of  the  company 
until  two  months  thereafter,  when  plaintiff  paid  the  premium 
and  received  the  policy.  Before  such  payment  and  deUvery, 
the  premises  had  been  destroyed  by  fire,  which  fact  plaintiff 
did  not  disclose  to  the  company.  Held,  that  upon  receipt  of 
the  premium  and  delivery  of  the  policy  the  contract  to  insure 
related  back  to  the  date  of  the  policy,  and  that  the  company 
was  liable  for  the  sum  assured:  Baldwin  v.  Ins.  Co.,  56  Mo.  151; 
17  Am.  Rep.  671,  The  term  named  in  the  policy  was  one  year, 
and  the  premium  thirty  dollars;  it  had  been  renewed  for  a  sec- 
ond year  on  payment  of  a  like  premium,  and  upon  the  agree- 
nieiit  for  a  second  renewal  the  same  amount  of  premium  was 
paid,  but  the  testimony  did  not  show  that  anything  was  said 
as  to  the  time  the  renewed  policy  was  to  run.  ILid,  that  the 
renewal  was  for  one  year:  Scott  v.  Ins.  Co.,  53  Wis.  238.  A 
policy  was  issued  by  defendant  upon  plaintiff's  "hop-house 
while  drying  hops,"  from  August  15,  to  October  15,  1875.  The 
hop-house  was  destroyed  by  a  fire  which  occurred  within  the 
time  specified,  but  after  plaintiff  had  ceased  drying  hops.  Held, 
that  defendant  was  not  liable:  Langworthy  v.  Ins.  Co.,  85  N.  Y. 
G82. 

§  2051.  Warranties.  —  A  warranty  is  a  stipulation  in- 
serted in  writing  on  the  face  of  the  policy,  on  the  literal 

'  Fiichs  V.  Ins.  Co.,  GO  Wis.  2SG.  »  O'Reilly  v.  Corp.,  101  N.  Y.  575. 

•^  Diehl  r.  Lis.  Co.,  5S  Pa.  St.  4-43;        ♦  Royal  Ins.  Co.  v.  Roatty,  119  Pa. 
98  Am.  Dec.  30*2.  St.  G;  4  Am.  St.  Rep.  G'2'2. 
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truth  or  fulfillment  of  which  the  validity  of  the  entire 
contract  depends.*  It  is  in  the  nature  of  a  condition  pre- 
cedent, and  must  be  strictly  complied  with.  Warranties 
are  said  to  be  alfirmative  or  promissory.  An  affirmative 
wa-ianty  is  one  which  alleges  the  existence  at  the  time  of 
a  particular  fact;  a  promissory  warranty  agrees  or  war- 
rants that  something  shall  be  done  in  the  future,  or  shall 
be  omitted  to  be  done.^  If  the  warranty  be  a  statement 
of  facts,  it  must  be  literally  true;  if  of  an  intention  or 
promise  to  be  performed  in  the  future,  it  must  be  literally 
])orformcd.  It  matters  not  that  it  is  not  material  to  the 
risk.^  And  there  can  be  no  excuse  for  its  not  being  per- 
fornaed.  "The  contract  is  that  the  matter  is  as  represented, 
or  shall  be  as  promised;  and  unless  it  prove  so,  whether 
from  fraud,  mistake,  negligence,  or  other  cause,  not  pro- 
ceeding from  the  insurer,  or  the  intervention  of  the  law, 
or  the  act  of  God,  the  insured  can  have  no  claim."*  The 
word  "warranty"  need  not  be  used;  any  statement  or 
stipulation  or  form  of  words  upon  the  absolute  truth  of 
which  it  is  clear  the  contract  is  intended  by  the  parties 
to  depend  will  amount  to  a  warranty.^  On  the  other 
hand,  even  the  use  of  the  word  "warranty"  will  not  make 


'  ArnouM  on  Insurance,  cited  in 
May  on  Insurance,  sec.  15G. 

^  May  on  Insurance,  sec.  157. 

''May  on  Insurance,  sec.  loG;  Duncan 
V.  Ins.  Co.,  (J  Wend.  488;  2l>  Am.  J)oc. 
O'M;  Ininan  i:  Ins.  Co.,  12  Wend.  400; 
Jiurritt  V.  In.s.  Co.,  5  Hill,  193;  40  Am. 
Dec.  34.");  Kennedy  V.  Ins.  Co.,  10  Barb. 
'280;  Wall  v.  Ins.  Co.,  14  Wall.  385;  Jen- 
nings V.  Ins.  Co.,  2  Dcnio,  75;  Belings 
V.  Ins.  Co.,  20  Conn.  137;  Washington 
Ins.  Co.  V.  Merchants'  Ins.  Co.,  5  Ohio 
St.  450;  Mutual  Ins.  Co.  v.  Miller,  39 
Ind.  475;  Wood  ?'.  Ins.  Co.,  13  Conn. 
533;  35Am.  Dec.  92;  (rlondale  Woolen 
Co.  V.  Proctor,  21  Conn.  19;  54  Am. 
Dec.  309. 

*  May  on  Insurance,  citing  Cooper  v. 
Farmers'  Mut.  Fire  Ins.  Co.,  50  Pa. 
St.  331;  88  Am.  Dec.  544;  Newcastle 
Fire  Ins.  Co.  v.  MacMorrau,  3  Dowl. 


P.  C.  255;  Sayles  v.  North  Western 
Ins.  Co.,  2  Curt.  (512;  Witherell  v. 
Marine  Ins.  Co.,  49  Me.  200;  Pawson 
?'.  Watson,  Cowp.  785;  Anderson  v. 
Fitz-erahi,  24  Fng.  L.  &  Kq.  1;  4 
H.  L.  Cas.  484;  Duekett  v.  Williams, 
2  Cro.  &  M.  348.  And  see  Snyder  r. 
Ins.  Co..  13  Wend.  92;  Fowler  r.  Ins. 
Co.,  7  Wend.  270;  Inman  v.  Ins.  Co., 
12  Wend.  4(50;  Goicoechea  «.  Ins.  Co., 
6  Mart.,  N.  S.,  51;  17  Am.  Dec.  175; 
Farmers'  Ins.  Co.  v.  Snyder,  10  Wend. 
481;  30  Am.  Dec.  118;  Daniels  v.  Ins. 
Co.,  12  Cush.  410;  59  Am.  Dec.  192; 
Hartford  etc.  Ins.  Co.  v.  Harmer,  2 
Ohio  St.  452;  59  Am.  Dec.  085;  Mc- 
Loon  V.  Ins.  Co.,  100  Mass.  472;  1 
Am.  Rep.  129. 

"  Wright  V.  Ass.  Co.,  41  N.  Y.  Sup. 
Ct.  1;  5  Bigelow'a  L.  &  Ace.  Ins.  Cas. 
401. 
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extern 

lOl'tll    V. 

'awson 
sou    V. 

l-.l;  + 

illiams, 
yder  r. 

r.  Ins. 
U.S.  Co., 
ns.  Co., 

c.   175; 

Woiid. 

r.  Ins. 
cc.  I'J'i; 
riiier,  '2 
S5;   Mc- 

472;    1 


one,  where  it  is  clear  from  the  language  that  this  is  not 
the  intention  of  the  parties/  A  statoinont  in  an  applica- 
tion that  "applicant  covenants  and  agrees  with  said 
company  that  the  foregoing  is  a  correct  statement  and 
description  of  all  the  facts  inquired  for  or  material  in 
reference  to  this  insurance  "  is  a  warranty  on  the  part  of 
the  insured  that  all  the  facts  inquired  into  are  correctly 
given,  whether  material  or  not,  and  all  other  facts  ma- 
terial to  the  risk  are  correctly  given,  even  if  not  inquired 
into;  nor  can  a  provision  that  "the  misrepresentation  or 
suppression  of  material  facts  shall  destroy  his  claim  for  a 
damage  or  a  loss"  qualify  the  previous  covenant,  because  it 
can  have  its  full  effect  consistently  with  it.^  A  representa- 
tion that  there  is  no  building  within  ten  rods  of  that  sought 
to  be  insured  is  an  express  warranty;  and  if  there  is  a  build- 
ing within  that  distance,  there  can  be  no  rocoverv  on  the 
policy.'  So  is  an  answer  in  a  policy  whether  a  watcliman 
is  employed  on  the  premises  during  the  night.''  So  where 
a  policy  recites  in  the  description  of  the  building  insured 
that  it  is  "occupied  for  stores  below,  the  upper  portion  to 
remain  unoccujiied  during  the  continuance  of  the  policy," 
the  recital  as  to  the  occupancy  of  the  lower  story  is  an 
affirmative  or  an  express  warranty,  which,  if  false  at  the 
time  the  policy  was  issued,  will  operate  to  avoid  it,  whether 
material  to  the  risk  or  not;  but  it  is  not  a  continuous 
warranty.  The  stipulation,  however,  in  regard  to  the 
upper  story  of  the  building  is  a  promissory  or  executory 
warranty,  a  non-compliance  with  which  at  any  during  the 


^  Scales  V.  Scanlan,  6  Jr.  L.  3G7; 
Howard  etc.  Ins.  Co.  v.  Connick,  '24 
III.  455;  Kingsley  %\  Ins.  Co.,  8  Cusli. 
:W3;  Fitch  V.  Ins.  Co.,  59  N.  Y.  587; 
17  Am.  llep.  372.  Under  the  heading 
of  "conditions  and  agreements,"  in  a 
life  insurance  policy,  was  this  condi- 
tion: "  1.  That  the  statements  and 
declarations  made  in  the  application 
for  tliis  policy,  and  on  the  faith  of 
which  it  13  issued,  are  in  all  respects 
true,  and  without  the  suppression  of 


any  fact  relating  to  the  interests  of 
this  company."  Held,  that  the  state- 
ments of  the  application  were  warran- 
ties: Kelsey  v.  Universal  etc.  Ins.  Co., 
35  Conn.  225. 

'^  Tebbetts  v.  Hamilton  Ins.  Co.,  1 
Allen,  305;  79  Am.  Dec.  740. 

^  Frost  V.  Ins.  Co.,  5  Donio,  154;  49 
Am.  Dec.  234. 

■•  Sheldon  v.  Ins.  Co.,  22  Conn.  235; 
68  Am.  Dec.  420. 
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existence  of  the  policy  will  operate  to  avoid  it,  whether 
material  to  the  risk  or  not.' 

The  failure  to  give  an  answer  to  a  question  in  an  ap- 
plication is  not  a  warranty,  either  one  way  or  the  other,'* 
nor  docs  it  avoid  the  policy;''  nor  is  the  recital  in  a  policy 
that  the  assured  is  the  owner  of  the  property  insured  a 
warranty;^  nor  are  the  words  "clerk  sleeps  in  the  store," 
in  an  application  for  insurance  copied  into  the  policy, 
a  warranty.**  Where  a  house  and  personal  property  in  it 
are  insured  in  the  same  policy,  and  the  i:isurance  is  void- 
able as  to  the  realty  by  reason  of  false  representations  of 
the  applicant  as  to  title,  it  will  not  be  held  valid  as  to 
the  personalty,  unless  it  clearly  appears  that  the  insurer 
would  have  taken  both  risks  separately."  But  in  a  New 
York  case  a  policy  insured  fourteen  distinct  classes  of 
property,  some  real  and  some  personal,  separately  valued 
at  a  gross  sum.  The  policy  contained  a  warranty  against 
encumbrances.  There  were  outstanding  mortgages  on  the 
real  estate.  The  whole  property  was  consumed.  In  an 
action  on  the  policy,  it  was  held  that  the  loss  was  severable, 
and  the  insured  might  recover  for  the  personalty,  there 
being  nothing  in  the  circumstances  to  indicate  any  differ- 
ent intention  on  the  part  of  the  insurer.'' 


§  2052.     "What  Papers  are  Part  of  Contract. —  Where 

the  application,  the  conditions  therein,  the  by-laws  of  the 
company,  or  any  other  matters  are  referred  to  in  the 
policy,  and  by  express  words  made  part  of  it,  or  the  policy 
states  that  they  are  issued  upon  the  faith  of  them,  here  the 
extraneous  matters  are  as  much  a  part  of  the  policy  as  if 


^  Stout  V.  City  Ins.  Co.,  12  Iowa, 
371;  79  Am.  Dec.  5^9. 

^  Carson  v.  Ins.  Co.,  3."^  N.  J.  L.  300; 
39  Am.  Rep.  584;  Armenia  Ins.  Co.  v. 
Paul,  91  Pa.  St.  520;  3(5  Am.  Rep. 
G7G. 

^  Armenia  Ins.  Co.  v,  Paul,  91  Pa. 
St.  520;  36  Am.  Rep.  676. 


*  Southern  Ins.  etc.  Co.  r.  Lewis,  42 
Ga.  587. 

'•  Frisbie  v.  Ins.  Co.,  27  Pa.  St. 
325. 

«  .Etna  Ins.  Co.  v.  Resh,  44  Mich. 
55;  38  Am.  Rep.  228. 

'  Merrill  v.  Agricultural  Ins.  Co.,  73 
N.  Y.  452;  29  Am.  Rep.  184. 
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■A  Mich. 

Co.,  73 


written  in  it.'  So  the  policy  may  be  explained  or  con- 
trolled by  the  written  a[)plicatioii,-  or  by  the  survey.^  And 
the  same  has  been  held  where  other  pai)ers  annexed  to  a 
policy  were  referred  to  in  it  as  "accompanying  articles";* 
where  certain  "conditions  of  insurance"  were  printed  on 
theother  half  of  the  sheet  on  wliich  was  printed  the  policy.^ 
In  fire  policies  representations  made  at  the  time  of  obtain- 
ing the  policy  are  not  a  part  of  the  policy  unless  distinctly 
referred  to  in  it.^  So  a  reference  in  a  fire  policy  to  the 
application  and  survey  as  containing  a  particular  descrip- 
tion of  the  property  does  not  constitute  such  description 
a  w'arranty,  unless  there  is  something  in  the  policy  to 
show  that  it  is  the  intention  to  make  the  description  a 
warranty.^  If  a  policy  refers  to  a  wa'itten  application  not 
signed,  authorized,  or  ratified  by  the  insured,  he  will  not 
be  bound  by  it,  although  it  is  made  a  part  of  the  contract 
and  a  warranty.*  In  the  following  cases  it  was  decided 
that  the  matters  were  not  part  of  the  contract,  viz.:  On  the 
back  of  the  policy  an  indorsement  showing  the  classes  of 
risks,  with  the  rights  of  the  different  classes,  this  indorse- 
ment not  being  referred  to  in  the  policy;"  by-laws  of  the 
company  printed  on  the  back  of  the  policy;'*'  an  indica- 
tion in  a  policy  of  the  place  where  tlie  preliminary  writ- 
ten application  may  be  found  on  file;"  the  descrii)tion  of  a 
building  intended  to  be  insured,  filed  in  the  ollice  of  the 

>  Cushman  v.  Ins.  Co.,  63  N.  Y.  404;  *  Hill  v.   Ins.    Co.,   6   Ins.  Law  J. 

MnnliKk    v.    Iiia.    Co.,  2   N.   Y.  210;  314. 

Unncan   r.    Ins.    Co.,    6   Wend.    4S8;  ^  Miinlock  v.  Ins.  Co.,  2  X.  Y.  210; 

22  Am.  Deo.  iJIW;  Wood  v.  Ins.  Co.,  13  Keiisini;tiin  Nat.   liank  i:  Ycrkes,  8(j 

Conn.  5.S3;   3.")  Am.   Dec.  02;   Burritt  Pa.  St.'227. 

V.  Ins.  Co.,  5  Hill,  18S;  40  Am.  Dec.  «  Holmes  r.  Ins.  Co.,  10  Met.  211;  43 

34.1;  Dcwees  v.  Ins.   Co.,  34  N.  J.  L.  Am.  Dec.  428. 

244;  Holmes  r.  Ins.  Co.,  10  Met.  211;  '  Farmers' Ins.  &  Loan  Co.  i".  Snyder, 

43  Am.  Dee.  428.  16  Wend.  481;  30  Am.  Dec.  118. 

■^  Norris  /'.  Ins.  Co.,  3  Yeates,  84;  2  *  Lyeomiug    Fire  Ins.  Co.    r.  Jack- 

Ani.  Dee.  300;  Kennedy  v.  Iiis.  Co.,  son,  83  111.  302;  25  Am.  Rep.  3S6. 

10  Barb.  285.  » .Stone   v.  U.   S.  Casualty   Co.,  34 

■■>  Sheldon  v.  Ins.  Co.,  22  Conn.  235;  N.  J.  L.  .371. 

58  Am.  Dec.  420;  Stewart  v.  Ins.  Co.,  '•  Kingsley  n  Ins.  Co.,  8  Cnsh.  393. 

5  Hun,  261;  Ripley  y.  /Etna  Ins.  Co.,  ^'  Com.    Ins.    Co.  v.  Monuiuger,    18 

30  N.  Y.  136;  86  Am.  Dec.  362.  Ind.  352. 
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company;^  instructions  and  rules  of  a  foreign  mutual 
insurance  company  not  roforrcd  to  in  the  application  or 
the  policy,  nor  notified  to  the  applicant  or  beneficiary.* 

Illustrations.  —  A  fire  policy  contained    this    provision: 
"This  company  will  not  be  liable  for  moro  than  two  thirds  the 
cash  value  of  any  building  hereby  insured."     Held,  that  the 
fact  that  the  provision  was  in  fine  i)rint,  and  was  not  diKcovered 
by  the  holder  of  the  policy  until  after  the  insured  building  hud 
been  burned,  did  not  deprive  the  insurance  company  of  the 
benefit  of  such  provision:  Krriii  \.  New   York  Central  Ins.  Co., 
3  Thomp.  &  C.  213.     A  life  ])olicy  contained  a  sti{)ulation  that 
it  sliould  be  void  if  a  certain  deehiration  made  in  tlie  apjilication 
by  or  for  the  person  whose  life  was  insured,  "and  upon  the  faith 
of  which  this  agreement  was  made,  siuill  be  found  in  any  respect 
untrue."     Held,  that  such  declaration  constituted  a  portion  of 
the  contract,  and  was  made  material  by  the  contract,  and  the 
oidy  question  of  fact  respecting  the  same  was,  whetlier  it  was 
true  or  false,  without  reference  to  its  materiality,  or  tlie  belief 
of  the  person  making  it  that  it  was  true:  Day  v.  Mutiud  Hcnefit 
Life  Ins.  Co.,  1  ]\IcAr.  41;  29  Am.  Rep.  5G5.     V>y  tlie  terms 
of  a  policy  issued  by  a  mutual   insurance  company,  the  in- 
sured undertook  to  pay  "  ass(>ssmonts   made  pursuant  to  the 
articles  of  association  and  l)y-laws,"  and  the  company  agreed, 
"according  to  the  provisions  of  said  articles,"  to  pay  and  settle 
losses.     Held,  that  the  charter  and  rules  were  to  be  taken  as 
part  of  the  contract  in  the  same  manner  as  if  introduced  into 
the  body  of  the  instrument:  Sinicral  v.  Dubuque  Ins.  Co.,  18 
Iowa,  319.     In  a  policy  of  fire  insurance  reference  was  made  to 
an  application  for  an  expired  policy  issued  by  another  company 
through   the  same  agent  by  the  words  "per  application    No. 
1234."     On  the  back  of  that  application  was  a  diagram  of  the 
insured  premises,     liy  the  printed  directions  accompanying  the 
expired  policy  the  agents  were  required  to  draw  such  diagram. 
There  was  no  evidence  that  the  insured  ever  saw  or  had  any- 
thing to  do  with  the  diagram.     Held,  1.  That  reference  to  the 
application  did  not  make  it  a  part  of  the  present  policy;  2.  That 
the  presumption  was  that  the  diagram  was  drawn  by  tlie  agent, 
and  the  insured  was  not  bound  by  it:  Vilas  v.  Ncio  York  Central 
Ins.  Co.,  72  N.  Y.  590;  28  Am.  R(  p.  186.     An  application  for  a 
policy  of  life  insurance  contained  an  agreement  that  the  answers 
and  statements  should  "be  the  basis  and  form  part  of  the  con- 
tract or  policy,  and  if  the  same  be  not  in  all  respects  true  and 
correctly  stated,  the  said  policy  shall  be  void  according  to  the 


'  Delonguemare  v.  Ins.  Co.,  2  Hall, 

589. 


^  Markey  v.  Mutual  Benefit  etc.  Ina. 
Co.,  103  Mass.  78. 
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terms  thereof."  The  policy  decl.arcd  that  the  insurance  was 
"in  conflidoration  of  tho  representations,"  etc.,  and  that  fraud 
and  intentional  misrepresentations  vitiate  tho  pnliey,  but  did 
not  otherwise  refer  to  the  application.  JFch},  that  the  agreement 
and  statements  in  the  applicatioix  did  not  become  a  part  of  the 
policy,  and  were  not  warranties,  and  tliat  the  policy  was  avoided 
only  for  fraud  or  intentional  misrepresentations:  Amcrlnni  Pop- 
ular Life  Ins.  Co.  v.  Day,  39  N.  J.  L.  89;  23  Am.  Rep.  198. 


§  2053.  Warranties  are  Strictly  Construed. — Warran- 
ties are  not  favored;  and  where  the  language  is  capable  of 
more  than  one  construction,  it  will  be  held  to  import  a 
simple  representation,  rather  than  a  warranty.^  By  a 
warranty  in  a  policy  of  fire  insurance  the  insured  is 
held  only  to  a  bare  and  limited  compliance  with  the 
exact  meaning  of  his  engagement,  which  is  not  to  be  ex- 
tended by  construction  to  include  anything  not  necessa- 
rily implied  in  its  terms.^  A  stipulation  in  an  application 
against  lire,  which  is  afterwards  eflccted,  that  ashes  arc 
kept  at  all  times  in  brick,  is  complied  with  if  the  ashes 
are  kept  in  some  mode  equally  safe.^  A  representation 
that  there  is  a  force-pump  connected  with  a  starch  manu- 
factory does  not  include  a  hose  by  implication.* 

§  2054.     Written  Matter  Prevails  over  Printed  Words. 

—  Whero  the  written  matter  in  tho  policy  conflicts  with 
or  contradicts  the  printed  matter,  the  former  will  prevail.^ 
Where  they  do  not  conflict,  the  policy  is  construed  so  as 
to  give  effect  to  both.®  Where  a  special  indorsement  on 
an  insurance  policy  exempts  the  insurer  from  liability 
for  a  partial  loss,  this  must  control  an  irreconcilable 
printed  clause.' 


'  May  on  Insurance,  sees.  162  ct  seq. ; 
Jefferson  Ins.  Co.  i\  Cotheal,  7  Wend. 
72;  22  Am.  Dec.  567;  Price  v.  Plufuix 
Ins.  Co.,  17  Minn.  497;  10  Am.  Rep. 
166. 

•^  Saylcs  V.  Ins.  Co.,  2  Curt.  610. 

3  Unilerhill  v.  Ins.  Co.,  6  Cush.  440. 

*  Peoria  Marine  and  Fire  Ins.  Co.  v. 
Lewis,  18  111.  553. 


*  Mut.  Fire  Ins.  Co.  ti.  Coatesville, 
SO  Pa.  St.  467;  Nat.  Bank  r.  Ins.  Co., 
95  U.  S.  673;  Wilkins  v.  In.s.  Co.,  .SO 
Oliio  St.  .317;  27  Am.  Rep.  455;  Nico- 
let  V.  Ins.  Co.,  3  La.  366;  23  Am.  Dec. 
458. 

*  Goicoechea  v.  Ins.  Co.,  6  Mart., 
N.  S.,  51;  17  Am.  Dec.  175. 

'  Chadsey  v.  Guion,  97  N.  Y.  333. 
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§  2055.  Representations  —  In  General.  —  Koprcscnta- 
tioiis,  like  wairaiilies,  aro  oitlicr  aflinmitivo  or  promis- 
sory, tho  rorincr  being  the  ailiniiatioii  of  tho  cxistcnco  of 
n  fact  at  tho  time;  the  hitter,  a  promise  to  be  afterwards 
performefh  A  material  falsity  of  the  first  kind  will  avoid 
the  eoiitrael;  a  material  falsity  of  tho  sceond  kind,  unless 
fraudident,  will  not.'  A  representation  is  a  statement  in- 
cidental to  the  contract,  relati\'e  to  some  fact  having  rof- 
oroncc  thereto,  and  ui)on  tho  faith  of  which  tho  contract 
is  entered  into.  A  misrepresentation  in  tho  law  of  insur- 
ance is  a  statement  of  something  as  fact  which  is  untrue 
in  fact,  and  which  the  insured  states,  knowing  it  to  be 
untrue,  with  the  intent  to  deceive  tho  insurers,  or  which 
he  states  positively  as  true  without  knowing  it  to  be  true, 
and  which  has  a  tendency  to  mislead.^ 

§  2056.  Representations  must  be  Material. — Tho  rep- 
resentation must  be  material.  A  representation  is  said 
to  be  material  to  the  risk  when  it  is  of  a  kind  calculated 
to  influence  the  insurer  in  determining  whether  or  not 
lie  will  accept  the  risk,  and  what  premium  ho  will  charge." 
It  is  not  a  point  material  to  the  risk  that  a  mill  situated 
in  the  corner  of  one  section  is  described  in  tho  applica- 
tion as  being  in  tho  adjoining  corner  of  the  next  section, 
just  across  a  stream.''  But  where  a  fire  policy  is  condi- 
tioned to  be  void  "in  case  of  any  misrepresentation  what- 
ever," any  misrepresentation,  whether  material  or  not, 
will  avoid  it.'"' 

IiJASTRATioNS.  —  An  application  for  fire  insurance  contained 
a  statonieiit  that  "the  foregoing  is  a  just,  full,  and  true  exposi- 
tion of  all  Ihc  facts  and  circumstances  in  regard  to  the  condi- 

'  May  oiiTiiHuraucc,  sees.  IS'J  etscq.;  8  Am.  Rep.  494;  Nortli  American  Ins. 

Cnrill  r.  Ins.  Co.,  9  La.  IG.'J;  29  Am.  Co.   v.  Tliroop,  22  Mich.    14ti;  7  Am. 

Dec.  4;i9.  Kep.  (J.'JS. 

^  May  on  Insurance,  sec.  181;  citing  •'  May  on  Insurance,  sec.  184;  Con- 
Daniels  I'.  Ins.  Co.,  12  Cusli.  41(i;  59  tinontal  Ins.  (.'o.  v.   Kasey,  25  Gratt. 
Am.  Dec.   192;  Cainplu'll   v.   Ins.   Co.,  2GS;   18  Am.  Rep.  081. 
98  Mass.  SSl;    Hartiord   Ins.    Co.    v.  *  Pric(,'er  n.  Ins.  Co.,  6  Wis.  89. 
Harmer  2  Ohio  St.  4.")2;  59  Am.  Dec.  ^  (traham  v.  Fireman's  Ins.  Co.,  87 
684;  Bobbitt  v.  Ins.  Co.,  OG  N.  C.  70;  N.  Y.  ti9;  41  Am.  Kep.  349. 
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tion,  Bituation,  vnluo,  and  risk  of  tli(5  prnjiorty  to  bo  insuivil,  so 
far  ns  the  sinno  are  known  to  tho  nppliciiint  and  iirv.  injitoriiil  to 
ihc  risk,  and  tho  sanio  is  lioroby  niudo  a  condition  of  the  insur- 
aiic'o  and  a  warranty  on  tiio  part  of  tho  assured."  And  tho 
poMcy  niado  tho  ajjpiication  a  i)artof  it  and  a  warranty.  Jfcfil, 
(hat  tho  warranty  was  only  such  as  was  described  in  tiie  appli- 
oatioJi,  and  cinbraeod  oidy  sucli  statements  as  were  material  to 
the  risli,  and  known  to  tho  insure<l  to  be  false:  lirdDidii  v.  I  fart- 
ford  Fire  Ins.  Co.,  47  Wis.  85);  ;52  Am.  Uep.  751.  A  policy  of 
iife  insurance  was  stipulated  to  bo  void  if  tlu!  answers  in  tho 
application  sliould  "bo  ft)imd  in  any  respect  to  bo  untrue." 
7/(7f/,  that  a  negative  answer  as  to  whether  the  i)arty  "ever 
met  with  any  accident  or  serious  injury"  woidd  not  avoid  tho 
policy,  where  rendered  untrue  only  by  tho  fact  that  there  had 
l)ecn  a  slight  injury  in  no  way  affueting  tho  future  health  of  tho 
applicant:  Wilkinson  v.  Connecticut  etc.  Ins.  Co.,  80  Iowa,  11*.); 
()  Am.  llcp.  G57.  A  policy  which  was  not  "a  valued  policy" 
contained  a  stipulation  that  "in  a  valued  policy  an  overvalua- 
tion shall  render  absolutely  void  a  policy  issued  upon  such 
....  valuation,"  and  in  tho  survey  a  question  was  asked  as 
to  the  value,  and  erroneously  answered.  JfchU  that  the  over- 
valuation was  not  "  material  to  tho  risk  ":  Cox  v.  ^I'Jtna  Ins.  Co., 
29  Ind.  580.  The  charter  of  an  insurance  company  provided 
that  thoy  should  have  a  lion  on  all  buildings  insured.  Held, 
that  a  false  representation  of  title  by  tho  applicant  was  material 
to  the  risk,  and  avoided  tho  policy:  Pinkham  v.  Morang,  40  Me. 
587. 


§  2057.  Matters  of  Opinion.  —  Where  the  answer  to  the 
question  involves  a  matter  of  opinion,  an  honest,  though 
erroneous,  answer   is    not   a    misrepresentation.^      Thus 


'  Tu  Connecticut  Mat.  Life  Ins.  Co. 
r.  Luchs,  ]()8  U.  S.  508,  the  su- 
preme court  of  the  United  States 
say:  "As  to  the  alleged  breach  of  tlio 
warranty  of  the  interest  of  tiie  i)lain- 
titl'  in  the  life  of  Dillenherg,  tliere  is 
this  answer:     ''"he  siatcnient   of    tlie 

pliintiff     s  to  tlu  (Hint  of  his  intcr- 

esi   wa-     :ieeessarily  conjectural.     No 
artirni  with   il'solute  certainty 
,ie    has    an    ir      rest    to    a    ileti- 
'  sum  in  tlie  lifi  ..i  another,  wliero 
interest    depends  upon  the  result 
of   an   ex  sting   partnership   or    other 
husiness     ransactions  not    yet  termi- 
nated.    The  value  of    his  intere-'    in 
such  cases  will  always  he  more  o    lOss 
a  matter  of  opiuiou.     The  statement 


in  that  regard  must  of  necessity  ho 
taken  as  a  mere  estimate.  If,  there- 
fore, tlie  j)laintit}'  had  an  interest  in 
tlie  life  of  J)illenl)erL;,  and  his  estimate 
was  made  in  good  faith,  the  declara- 
tion cannot  he  deemed  untrue  so  as  to 
constitute  a  hreacli  of  tiie  warranty. 
The  extent  of  a  man's  interest  in  the 
life  of  another,  depending  upon  a 
continuing  partnersliip  or  the  results 
of  husiness  transactions  not  yet  com- 
pleted, is,  in  the  nature  of  things, 
uncertain,  and  in  such  cases  all  that 
can  he  required  is  that  he  hail  an  ac- 
tual interest,  and  that  his  estimate  was 
made  in  good  faith,  without  any  pur- 
pose to  deceive." 
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where  the  insured,  in  answer  to  a  question  as  to  the 
locality  of  neighboring  buildinr.s..  described  certain  sheds 
in  conformity  to  the  truth,  but  added  that  they  "would 
not  endanger  the  buildings  if  they  should  burn,"  this 
addition  was  but  matter  of  opinion,  and  did  not  amount 
to  a  misrepresentation.^ 

§  2058.  Subsequent  Change  Immaterial.  —  A  change 
in  the  matters  represented  subsequent  to  the  making  of 
the  contract  does  not  affect  it.^  The  erection  of  a  new 
building  by  the  assured  adjoining  the  insured  building, 
if  no  injury  actually  results,  and  there  is  no  provision  in 
the  contract  against  it,  does  not  vitiate  the  policy.^  The 
drawing  of  a  lottery  with  the  consent  and  participation 
of  the  assured  in  a  building  insured  against  loss  by  fire 
as  a  "  shoe  manufactory"  does  not  avoid  the  policy  on  the 
building  nor  on  the  stock  therein.*  A  statement  in  an 
application  for  an  insurance  on  a  house,  that  the  house  is 
unoccupied,  but  is  to  be  occupied  by  a  tenant,  is  not  a 
warranty  either  that  the  house  will  remain  occupied  or 
that  it  will  be  occupied  by  a  tenant.^  A  description  of  a 
house  as  "occupied  by"  the  insured  is  not  an  agreement 
that  the  insured  f  hull  continue  in  occupation  of  it.®  An 
insurance  of  a  "dwelling-house"  does  not  imply  an  en- 
gagement that  it  shall  always  bo  occupied  whilst  the 
risk  endures.^  An  answer  in  an  application  that  "the 
facilities  for  extinguishing  fires"  wore  "  forcr  -amp  and 
abundance  of  water"  is  not  a  guaranty  that  the  pump 


•  Dcnnisoii  v.  Ins.  Co.,  20  Me.  125; 
37  Am.  Dec.  42. 

^  Southern  etc.  Ins.  Co,  r.  Keinpton, 
56  Ga.  3S!);  Fiimklin  Ins.  Co.  r.  Colt, 
20  Wall.  500;  lilodd  v.  Ins.  Co.  v.  12 
Cush.  472;  Huylies  v.  Ins.  Co.,  27 
Conn.  10;  Stebbius  j.  Ina.  Co.,  2  Hall, 
632. 

"  Gates  r.  Madison  County  Ins.  Co., 
5  N.  Y.  409;  55  Am.  Dec.  .SCO;  Stet- 
Bon  V.  Ins.  Co.,  4  Mass.  S'.iO;  3  Am. 
Dec.  217. 

*  Boardman  v.  Ins.  Co.,  8  Cush.  583. 


5  Hughes  V.  Ills.  Co.,  27  Conn.  10; 
O'Neil V.  Ins.  Co.,  .'5  N.  Y.  122;  Her- 
rick  V.  Ins.  Co.,  48  .Mc  ouS;  77  Am. 
Dec.  244;  Catliii  t:  Ins.  Co.,  1  Sum. 
4;{4;  Houi;li  r.  Ins.  Co.,  29  Conn.  10; 
70  A:n.  Dec.  HSl. 

".Joyce  V.  Maine  Ins.  Co.,  45  Me, 
108;  71  Am.    Dec.  o'M. 

'  Cumberland  Valley  Mut.  Protec- 
tion Co.  V.  Douglas,  58  Pa.  St.  419; 
Kaffeity  v.  Ins.  Co.,  18  N.  J.  L.,  480; 
38  Am.  Dec.  525. 


3519 


GENERAL   PRINCIPLES. 


§  2058 


shall   always   be  kept  in    good    order   for  use;*    nor   is 
a  statement  in  an  application  that    a  cask  of   water  is 
kept   in   the   third   story   of    the  building    insured.^     A 
clause  in  a  policy  that  **  all  the  above  barns  are  used  for 
hay,  stnivv,  grain  unthrashed,  stabling,  and  shelter,  "  docs 
not  constitute   a  warranty  that  the   buildings    shall   be 
ased  in  that  manner,  and  in  no  other.^     A  policy  is  not 
avoided  by  the  fact  that  a  quantity  of  rags  was  in  premises 
insured  at  the  time  of  the  fire,  where  the  applicant  repre- 
sented that  no  rags  were  kept  in  or  near  the  premises,  it 
not  appearing  that  the  representation  was  untrue  when 
made/    A  statement  in  an  application  for  insurance  on  a 
thrashing-machine  that  the  machine  is  located  in  a  cer- 
tain barn  is  not  a  stipulation  on  the  part  of  the  appli- 
cant, or   a   condition  of  insurance    on   the    part    of  the 
insurer,  that  the  location  shall  remain  unchanged;  or  if 
changed,  that  while  changed  the  insurance  shall  cease  or 
be  suspended;^     The  words  ''no    fire    in    or   about    said 
building  except  one  under  kettle  (used  for  heating  water), 
and  made  perfectly  secure  against  accident,"  in  a  policy 
of  insurance,  do  not  constitute  a  warranty  on  the  part  of 
the  assured  that  no  other  fires  shall  be  used  in  the  build- 
ing during  the  continuance  of  the  policy,  but  refer  only 
to  ihe  condition  of  the  property  at  the  time  insurance  was 
effected.'*     A  representation  by  the  assured  that  he  was  a 
"switcliman"  is  not  a  contract  that  he  woiiM   do  no  act 
connoctod  with  the  occupation  of  a  "  brakeiaan,"  in  per- 
forming the  duties  wherein  he  was  killed.''     A  clause  in 
an  application  for  a  nolicy  of  insurance  that  the  party 
insured  was  to  take  an  inventory  of  his  stock  every  three 

'  Cfilliat  V.  Tawtuckot  etc.  Ins.  Co.,  *  GouM  v.  York  etc.  Ins.  Co.,  47  Me. 

8  R.  I.  'JS'2;  91  Am.  Dec.  229;  Cady  v.  403;  74  Am.  Dec.  495. 

Ins.    Co.,   4  Cliff.  203;  Towusond  v.  "  Everett    v.    Ins.    Co.,    21     Minn. 

Ins.  Co.,  18  N.  Y.  1G8.  76. 

•■'  Jones  Mf^r.  Co.  v.  Ins.  Co.,  8  Cush,  »  Schmidt  v.  Ins.  Co.,  41  III.  290. 

82;  54  Am.  Deo.  742.  '  Provident  etc.  Ins.  Co.  v.  f  euuell, 

3  Billings  V.  Ins.  Co.,  20  Conn.  139;  49  111.  180. 
50  Am.  Dec.  277. 
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months  is  not  a  condition  by  which  the  policy  is  to  be 
(lefoatod  and  become  of  no  force. ^ 

But  "a  representation  is  a  continuous  statement  from  the 
time  it  is  made,  during  the  i-)rogrc3s  of  the  negotiatiouo, 
and  down  to  the  time  of  the  completion  of  the  contract; 
so  that  though  in  point  of  fact  the  representation  be  true 
when  actually  made,  yet  if  by  some  change  intervening 
between  that  time  and  the  time  of  completion  of  the  con- 
tract it  then  becomes  untrue,  it  will  avoid  the  contract  if 
the  change  be  material  and  to  the  prejudice  of  the  in- 
surers,  or  be  such  as  might  probably  influence  their 
opinion  as  to  the  advisability  of  accepting  the  risk.  The 
law  rejiards  it  as  made  at  the  instant  the  contract  is  en- 
tered  into."^ 

§  2059.    Statutes  as  to  Warranties  and  Representations. 

—  A  statute  of  Massachusetts^  provides  that  in  all  fire 
policies  "the  conditions  of  the  insurance  shall  be  stated 
in  the  body  of  the  policy,  and  neither  the  application  of 
the  insured  nor  the  by-laws  of  the  company  shall  be  con- 
sidered as  a  warranty  or  part  of  the  contract,  except  so 
far  as  they  are  incorporated  in  full  in  the  policy,  and  so 
appear  on  its  face  before  the  signatures  of  the  officers  of 
the  company."  In  Missouri  and  Kentucky  it  is  provided 
by  statute  that  "no  misrepresentation  ....  shall  be 
deemed  material  or  avoid  the  policy,  unless  the  matter 
misrepresented  shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  policy  is  to  become 
due  or  payable."  ■* 

§2060.     Concealment. — Concealment    is    the    willful 
withholding  of  some  fact  material  to  the  risk  whicli  the 

'  Wyiiuo  ('.    Liverpool  etc.  Ins.  Co.,  *  The  statute  applies  even  when  tlio 

71  N.  (J.  lUl.  applii'aiit  has   iiiado   an   exin-ess  wai- 

'  May  on  Insurance,  sec.  190;  citing  ra:itv:  Wliite  r.  Ins.  ("o.,  4  Dill.  i77; 

Trail  v.  Baring.  4  (Jitf.  485;  10  L.  T.,  C'liai'nhurliin  v.  Ins.  Co.  55  N.  II.  •J4'.>. 

N.   S.,   215;    Whitley  v.  Ins.    Co.,  71  Contra   in    Kentucky:    Farmers'   etc. 

N.  C.  480.  Ins.   Co.  v.  Curry,    13  liush,   311';  2G 

*  Stats.  1804,  c.  191,  sec.  1.  Am.  Rep.  194. 


3520 

is  to  be 

romtbo 
iatioiio, 
ontract; 
be  true 
rvening 
tbe  cou- 
itract  if 
tbe  in- 
ce  tbeir 
k.  Tbe 
it  is  eii- 


atations. 

.  all  fire 

)e  stated 

nation  of 

I  be  con- 

xcept  so 

,  and  so 

cers  of 

rovided 

ball   be 

matter 

to    tbe 

become 

willful 
iich  tbe 

when  the 
Jiross  war- 
Dill,  177; 
f.  II.  '2VX 
liners'  etc. 
li,  312;  20 


3y 


21 


GENERAL    PRINCIPLES. 


§  2060 


insurer  bad  a  rigbt  to  know  and  wbicb  tbe  insured  was 
under  a  duty  to  disclose.  It  is  a  supprcssio  vcri.  It  is  a 
fraud  on  tbe  insurer  by  leading  bim  to  believe  that  to 
bo  true  wbicb  is  not  true.*  Tbe  fact,  bowcver,  must  be 
known  to  tbe  applicant;  tbere  can  be  no  concealment  of 
a  fact  wbicb  is  not  known  to  tbe  insured.'^  And  it  must 
also  be  known  to  be  material  to  tiie  insurance.'*  So  it 
is  not  concealment  not  to  state  facts  wbicb  tbe  insurer 
knows  or  ougbt  to  know,*  or  facts  wbicb  lessen  instead  of 
increase  tbe  risk.  A  material  concealment  cannot  be 
]»leaded  wbere  tbe  premises  bave  been  tborougbly  ex- 
amined by  tbe  broker  tbrougb  wboni  tbe  application 
has  been  transmitted  to  tbe  comiiiuiy,  on  wbicb  such 
inspection  is  conclusive.^ 

Illustrations.  —  A  liad  boon  confined  in  an  insane  asylum, 
hut  discluirgod  as  cured.  On  applying  for  insurance  on  bis 
hfe,  he  did  not  disclose  this  fact,  not  tliinking  it  material.  ITcUl, 
no  concealment:  Mallnry  v.  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep. 
410.  In  an  action  upon  a  fire  insurance  })olicy.  a  defense  was 
that  carpenter-work  was  being  done  in  the  building  insured, 
which  was  not  disclosed  to  the  insurers.  There  was  no  actual 
concealment  of  fraud  proved,  no  misrepresentation  or  inten- 
tionul  suppression  of  facts,  nor  was  any  inquiry  made,  at  the 
time  of  issuing  the  policy,  as  to  the  uses  for  wliich  the  building 
was  to  be  ap})lied.  Ildd,  that  it  was  for  the  jury  to  say  whether 
there  was  a  concealment  of  the  facts  by  the  insured  which 
would  avoid  the  policy:  People  v.  Ins.  Co.,  2  Thomp.  &  C.  2()S. 


'  Mow  V.  Ins.  Co.,  C,i  Barl).  SI; 
J>;inK'ls  V.  Ins.  Co.,  12  Cnsh.  410;  5i) 
Am.  iJec.  Iil2.  The  question  of  ina- 
teii.ility  is  for  tlie  jury:  Fireinan'.s 
Ills.  Co,  r.  ^ValllL'n,  12  Johns,  513;  7 
Am.  Dee.  .'UO.  C!<)noe;iliiient  of  nia- 
ttiiiil  fat'ts  hy  an  aiii)lii,'aiit  for  lire  in- 
surance will  not  vitiate  tlio  jxilicy,  it 
siTiiis,  as  it  would  a  marine  policy,  if 
111)  iiKjuiry  is  made  as  to  tlio.-^e  fat'ts; 
Imt  if  siieh  inquiry  is  made,  tlie  eon- 
cialment  is  as  fatal  to  a  lire  policy  as 
til  a  UMirine  one:  I5urritt  r.  Ins,  Co,,  5 
Hill,  ISS;  40  Am.  Dec.  \Uo. 

■'■  Hall  p.  Ins.  Co.,  (Kiray,  18.');  Heelie 
r.  Ins.  Co.,  25  Conn.  51;  Go  Am.  Dec. 

•*  May  on  Insurance,  sec,  202;  Wise 
V.  Ins.  Co.,  2  Bigelow'a  L.  &  Ace.  Ins. 
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Cas.  4."?;  34  Md.  5S2;  Dennison  v.  Ins. 
Co.,  20  .\le.  125;  37  An,  Dec,  42,  A 
eoncealment  which  is  but:  franduloiit 
will  avoid  a  policy  if  tiie  conditions 
annexed  to  the  jjolicy  and  the  form  of 
apjilicatioii  require  the  concealed  fact 
to  lie  stated,  and  if  one  of  tlio  condi- 
tions exiiressly  [irovidcs  that  "any 
inisrepresentatiou  or  ('oncealiiieiit " 
will  vitiate  tlie  policy:  Hurritt  /•.  Ins. 
Co.,  5  Hill,  ISS;  40  Am.  Dee.  :U."). 

*  May  on  Insurance,  sec.  207;  Fowler 
»',  Ins.  Co.,  t)  Cow,  073;  10  .\m.  Di'c, 
400;  lloiiie  Ins.  Co,  v.  (iailield  0(1111. 
124;  14  Am,  Ui'i).  27,  Hut  .see  Stoii.'y 
r.  Ins.  Co,,  3  McCord,  3S7;  15  Am, 
Dee.  0;!4, 

'  Michael  v.  lua.  Co.,  10  La,  Ann, 
737. 
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§  2061.     What  Facts  need  not  be  Disclosed. — It  has 

boon  hold  that — the  questions  not  being  asked  of  the  ap- 
plicant—  it  (lid  not  eojistitute  conceabiient  not  to  disclose 
the  following  facts;  That  there  is  other  insurance  on  the 
proj)erty;'  in  what  manner  the  building  is  heated  or 
lighted;-'  the  character  or  occupations  of  the  occu}>ants 
of  the  building;^  the  character  of  the  adjoining  build- 
ings;^ that  the  applicant  is  insolvent,  and  there  are  judg- 
ment liens  on  the  properly;^  that  the  agent  of  the  insurer 
liad  declined  risks  near  by;"  that  the  ])roperty  is  encum- 
InM'cd;^  the  fact  of  a  pending  litigation  allecting  the 
pi'cniises  insured;^  that  the  building  insured  stood  on  the 
land  of  another  under  a  verbal  agreement  terminable  at 
six  months'  notice;''  that  the  proi)erty  insured,  a  carpen- 
ter-shop, was  lieate<l  by  stoves,  or  to  say  Avhat  provision 
wai  made  for  warming,  unless  the  heating  was  effected  in 
an  unusual  and  extraordinary  manner;'"  that  the  federal 
guards,  •who  were  in  charge  of  the  property,  smoked  pipes, 
and  had  lire  in  the  immediate  vicinity  for  the  purpose  of 
wanning  themselves;'^  that  lamps  were  used  in  the  build- 
mg. " 

Illustrations. —  A  policy  required  the  insured  to  state  the 
distance  of  the  building  insured  from  neighboring  buildings. 
IfchL  that  an  omission  to  mention  buililings  on  another  street, 
and  from  which  there  was  no  reasonable  ai)[)rehension  of  dan- 
ger, is  not  such  a  suppression  of  the  truth  as  invalidates  the 
])olicy,  though  the  fire  is  comnumicated  from  them:  J)('iiiii'<ni)  v. 
//^s.  Co.,  20  yiv.  12");  37  Am.  Dec.  42.  In  an  application  f(jr  in- 
surance on  goods,  the  assured  stated,  in  answer  to  iiuestions,  that 
the  building  in  which  th(»y  were  was  occupied  by  one  tenant; 
the  condition  of  the  policy  re(iuired  a  description  of  the  build- 


May  on  Insurance,  sec.  207.  '  Dclali. 

-(iirnnl     Ins.    Cd.     v.    .St"|ilion.son,      GSi. 


ly    V. 


Ins.    Co.,    8  Hunipli 


37    I'l.    St.    'Jll.');    78    Am.    Dec.    4-J4; 


C'lat'k  r.  Ins.  Co.,  S  1{< 


i;{."). 


47( 


/»>. 


•jiu; 


61)0. 


Hill  ?'.  Lafayette  Ins.  Co.,  2  Mich. 

VlctcluT  /•.  Ins.  Co.,  IS  I'ick.  41'.). 
'"  ( lirard  Fire  Ins.  Co.  ?■.  Steplicnson, 
37  I'm.  St.  L"j;i;  78  Am.  Dec.  4-J4. 
City  Ins.  Co.   I'.   Cari-UL;i,  41   Ca.         "  Keith  r.  (ilohc    Ins.  Co.,   52  111. 


'^  Lvdu  r.  hia.  Co.,  2  Koh.  (L 


Sattcrthwaite  v.   Ins.   Co.,   J4   L'a. 


St.  :!'.»:}. 


Lightljody  V.  Ins.  Co.,  23  Wend.  18. 


51 S;  4  Am.  Uci).  024. 

Clark  V.  Ins.  Co.,  8  How.  235. 
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ing  the  goods  were  in,  but  none  of  its  occupancy,  which  was 
specially  required  when  insurance  was  desired  on  a  building. 
IlchJ,  that  the  assured  was  not  obliged  to  state  the  occupancy; 
that  his  statement  of  it  did  not  amount  to  a  warranty,  but  only 
to  a  representation,  the  falsity  of  which  was  immaterial  if  tho 
loss  was  not  occasioned  by  the  nature  of  the  occupancy:  How- 
ard etc.  Ins.  Co.  V.  Cornitk,  24  111.  455. 

§  2062.     What  Facts  must  be  Disclosed.  —  But  it  has 

been  held  that  it  constituted  a  coneealinont  to  fail  to  dis- 
close that  attempts  had  been  made  to  burn  the  insured 
property'  or  property  contiguous  to  it.^  So  the  omission 
to  mention  all  buildings  within  ten  rods  of  an  insured 
building,  where  the  conditions  annexed  to  the  policy  and 
the  printed  form  of  ap})lication  furnished  to  the  assured 
require  that  fact  to  be  stated,  is  fatal  to  an  action  on  the 
policy  where  the  omitted  buildings  are  of  a  hazardous 
nature  with  respect  to  danger  from  fire.' 

§  2063.  Conditions  and  Stipulations  in  Policy — Notice 
of  Change  of  Circumstances. — Where  by  the  terms  of  the 
policy  the  insured  is  required  to  give  notice  of  any  par- 
ticular fact,  no  time  being  specified,  it  is  only  essential 
that  the  notice  be  given  within  a  reasonable  time.* 

§  2064.  Notice  Required  —  Requisites  of.  —  If  the 
policy  does  not  otherwise  provide,  notice  by  word  of 
mouth  to  any  agent  of  the  insurer  is  sufiicient.^  The 
notice  need  not  be  given  in.'^fanter;  a  reasonable  time  is 
allowed  to  the  insured  in  wliicli  to  give  it."  An  ollice 
which   issues  a  subsequent  policy  will   be  i)resumed  to 

I  Curry?'.  Cominoinvdvltlilns.  Co.,  10        »  Bnrritt  r.  Ins.  Co.,  5  Hill,  ISS;  40 

rick.  .535;  20  Am.  Dec.  547;  Bcbee  v.  Am.  Due.  34.5. 
Hiirtford  Mut.  Lis.  Co.,  25  Coiiu.  51;         *  Miy  oti  Iii.suraiico,  sec.  21  fi. 
!>,")  Am.  Dec.  553;  New  York   Bowery         ^  McKweii  r.  Ins.   Co.,  5  Hill,   101; 

Ins.  Co.    r.  New    York   In.s.    Co.,   17  Schenck    v.    lua.    Co.,    24    N.    J.    L. 

W'eiul.  359;  North  American  Fire  Ins.  447. 

Co.  V.  Throop,  22   Mich.  146;   7  Am.         "  Kimball  v.  Ins.  Co.,  8  Uray,  33; 

Rq).  G38.  Melleu  v.  Ins.  Co.,  5  Duer,  101;   17 

■'  WaUlen  v.  Jus.  Co.,  12  La.  134;  32  N.  Y.  GO'J. 
Am.  Dec.  llti. 
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luive  notice  of  the  prior  one.*  And  whore  both  policies 
are  negotiated  through  the  same  person,  who  is  agent  for 
both  companies,  liis  knowledge  is  the  knowledge  of  each 
company.^  But  the  knowledge  of  or  notice  to  the  broker 
through  which  both  insurances  are  effected  is  not  the 
knowlcdjjce  of  or  notice  to  the  insurers.* 


§  2065.  Consent  of  Insurer. — Though  the  notice  is 
required  by  the  policy  to  be  given  in  writing,  and  the  con- 
sent of  the  insurer  to  be  indorsed  on  the  policy,  yet  if 
parol  notice  is  given  of  the  insurance  to  the  insurer  or 
liis  agent,  and  no  objection  is  made,  this  will  be  considercil 
as  a  waiver  of  the  provision,  and  the  forfeiture  will  not  be 
enforced.* 


§  2066.  Provisions  against  "Other  Insurance" — In 
General. — Policies  usually  provide  that  they  shall  become 
void  if  "other  insurance"  exist  at  the  time  the  risk  is 
taken,  and  is  not  disclosed,  or  if  additional  insurance 
be  subsequently  obtained  on  the  same  property  without 
notice  to  the  insurer.  Such  conditions  are  legal,  and  a 
violation  of  them  will  work  a  forfeiture.^  In  a  clause  in 
a  policy,  "if  the  said  insured  or  assigns  shall  hceafter 
make  any  other  insurance,"  etc.,  the  word  "assigns  "means, 
not  assignees  or  transferees  of  the  property,  but  of  the 


^  Barnes  v.  Union  Ins.  Co.,  45  N.  H. 
21;  Horwitz  r.  Equital)Ie  Ins.  Co.,  40 
Mo.  -vu;  [Ki  Am.  Dec.  :V2\. 

''  Von  Bories  v.  United  Life  etc.  Ins. 
Co.,  8  IJiisli,  i.s:i. 

^  McUeii  r.  Hamilton  Mat.  Fire  Ins. 
Co.,  17  N.  Y.  (i09;  5  Diior,  101;  Me- 
Lachlan  v.  .Etna  Ins.  Co.,  4  Allen 
(N.  15.),  173.  r.iit  see  Fi.slibeck  v. 
Phoenix  Ins.  Co.,  M  Cal.  42'2. 

*  Thompson  r.  St.  Louis  Mat.  Life 
Ins.  (.'o.,  r)i2  Mo.  4()',);  Hay  ward  v. 
National  Ins,  Co.,  u'i  Mo.  181;  14 
Am.  Rep.  400;  Horwitz  r.  Ecpiitable 
Mut.  Ins.  Co.,  40  Mo.  557;  9.3  Am. 
Dec.  3'Jl;  Franklin  v.  Atlantic  Fire 
Ins.  Co.,  42  Mo.  45();  Combs  v.  Hann. 
Sav.  &  Ins.  Co.,  43  Mo.  148;  97  Am. 


Dec.  383;  Northup  v.  Miss.  Val.  Ins. 
Co.,  47  Mo.  435;  Viele  v.  Germania 
Ills.  Co.,  2t)  Iowa,  9;  90  Am.  Doc.  83; 
Walsh  i\  /Etna  Lite  Ins.  Co.,  30  Iowa, 
13,'{;  t)  Am.  Rep.  0()4;  Von  Uorics  v. 
United  Life  etc.  Ins.  Co.,  8  Hiisii,  133; 
Peck  r.  Now  London  County  Mut.  Ins. 
Co.,  22  Conn.  575;  Nat.  Fire  Ins.  Co. 
V.  Crane,  10  Md.  2()0;  77  Am.  Dec.  289. 
"  Hutchinson  ?'.  Ins.  Co.,  21  Mo.  97; 
64  Am.  Dec.  218;  Ohurmyer  r.  Ins. 
Co.,  43  Mo.  573;  Conway  Tool  Co.  v. 
Ins.  Co.,  12  Cush.  144;  59  Am.  Dec. 
172;  Worcester  Bank  v.  Ins.  Co.,  11 
Cu.sh.  205;  5<»  Am.  Dec.  145;  111.  Ins. 
Co.  V.  Fex,  53  111.  151;  5  Am.  Rep.  38. 
But  see  Gee  v.  Ins.  Co.,  55  N.  H.  65; 
20  Am.  Rep.  171. 
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policy.*  A  condition  that  ever}'  person  "insuring"  must 
give  notice  "of  any  other  iiisurance  ellected,"  etc.,  applies 
to  suhsoquent  as  well  as  prior  insurance.^  "Where  insur- 
ance is  ellected  without  any  policy  heing  issued,  nothiug 
more  is  required  in  case  of  an  additional  insurance  in 
another  company  than  notice,  although  the  usual  form  of 
policies  required  the  notice  to  he  indorsed  on  the  policy, 
or  otherwise  acknowledged  in  writing.'  AVherc  at  the  time 
of  insurance  the  insurers  write  across  the  polic}',  "Privi- 
lege for  four  thousand  five  hundred  dollars  additional 
insurance,"  such  indorsement  authorizes  the  insured  to 
effect  additional  insurance  upon  the  same  property  to 
that  amount  without  notifying  the  insurers  thereof.* 
Where  an  insurance  company  renews  a  policy,  with  the 
knowledge  of  the  existence  of  other  insurance,  contrary  to 
its  provisions,  it  is  estopped  to  afterwards  claim  that  this 
renewal  was  inoperative,  or  the  policy  void  by  reason  of 
the  existence  of  such  other  insurance.^  An  insurance  on 
goods  in  the  store  is  not  '»vithin  the  rule  of  an  insurance 
company  making  void  the  policy  on  the  store  in  case  the 
assured  shall  be  allowed  to  insure  the  same  or  "  any  other 
property  connected  with  it  in  any  other  company  or  at 
anv  other  oflice.""  Where  a  stranocr,  without  the  knowl- 
edge  of  the  insured,  obtains  additional  insurance,  the 
clause  respecting  additional  insurance  is  not  violated.^ 

Illustrations. — A  by-law  that  "persons  insuring  with  this 
compan}'  may  insure  with  otlier  conq)anies,  witli  tlie  consent  of 
the  directors  indorsed  on  the  policy,"  was  adopted  by  tlie  direc- 
tors of  an  insurance  coni])any,  and  printed  on  the  back  of  tlic 
policies.  IlchI,  tliat  this  by-law,  by  reasonable  construction, 
implied  a  prohibition:  llygnm  v.  Ins.  Co.,  11  Iowa,  21.  A  policy 
required  notice  of  further  insurance  to  be  given,  and  the  assent 
of  the  company  indorsed  on  the  policy,  or  otherwise  acknowl- 

•  Bates  ?'.   Commercial  Ins.   Co.,   1         *  Benedict  v,   Ins.    Co.,    31    N.   Y. 

Cin.  Kep.  523.  389. 

-  Warwicic  v.  Ins.  Co.,  44  N.  J.  L.         ^  Carroll  v.  Ins.  Co.,  38  Barb.  402. 
83;  43  Am.  Rep.  343.  «  Jones  v.  Ins.  Co.,  IS  Me.  l.m 

"Eureka   Ins.   Co.   v.   Robinson,   5G         '' Williams  r.  Cincinnati  Co.,  ^VrigIlt, 

Pa.  St.  2oG;  94  Am.  Dec.  G5.  542;  Harris  i'.  Ins.  Co.,  Wright,  544. 
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edged  and  approved  by  them  in  writing.     Held,  that  a  letter 
from  the  secretary  of  the  company  saying,  "I  have  received 
your  notice   of    additional   insurance,"   was   a   suflicient  ap- 
])roval  and    acknowledgment  in  writing:  Pntler  v.  Ins.  Co.,  5 
llill,  147.     A  policy  provided  that  it  sliould  be  void  for  addi- 
tional insurance  not  consented  to  by  the  company  in  writing  on 
the  policy;  tlic  agent  of  the  company,  in  reply  to  a  letter  of  the 
insured,  wrote  him  a  letter  stating  that  tlie  company  would 
allow  other  concurrent  insurance,  and  would  place  it  for  him  at 
the  same  rate.     Held,  that  this  did  not  waive  the  condition  of 
the  policy,  as  it  was  not  a  consent  to  specific  additional  insur- 
ance, and  was  a  more  revocable  offer:  Allemania  Fire  Ins.  Co. 
V.  Hard,  37  Mich.  11;  2G  Am.  Rep.  491.     A  fire  policy  provided 
that  it  should  be  void  in  case  of  other  insurance  without  written 
consent  on  the  policy,  and  that  the  use  of  general  terms  or  any- 
thing loss  than  a  distinct  specific  agreement  clearly  expressed 
and  indorsed  on  the  policy  should  not  be  a  waiver  of  any  con- 
dition.    There  was  other  subsequent  insurance,  notified  to  the 
general  agent,  who  assented,  but  posti)onod  indorsing  consent, 
for   his  own  convenience.     Held,  a  waiver:   Amerintn  Ccntnd 
Ins.  Co.  v.  McCren,  8  Lea,  513;  41  Am.  Hop.  G47.     A  fire  policy 
stipulated  against  other  insurance,  and  for  cancellation  at  the 
l)loasure  of  the  insured.     The  insured  obtained  other  insurance, 
and  while  intending  to  have  the  jjolicy  eancolod,  he  did  not 
notify  the  conipany,  but  assigned  the  policy  for  cancellation, 
and  assigned  his  claim  for  unoarned  premiums.    Held,  that  the 
company  was  not  liable  for  the  unearned  premiums,  the  ])olicy 
becoming  defunct  by  the  act  of  the  insured  in  procuring  other 
insurance:   Colby  v.  Cedar  Rapids  Ins.  Co.,  (50  Iowa,  577.     One 
of  the  conditions  of  a  policy  required  that  "notice  of  all  previ- 
ous insurances  upon  ])roperty  insured  by  the  company  should 
be  given,  or  the  policy  should  be  void."    Held,  that  the  condition 
was  confined   to   previous  insurances   })v  the  party  insuring: 
j:tna  Fire  Ins.  Co.  v.  Tyler,  10  Wend.  38(3;  12  Wend.  507.     By 
the  rules  of  an  insurance  company  all  policies  were  declared 
void  which  should  be  made  to  cover  property  previously  in- 
sured, unless  such   previous  insurance  be  indorsed  upon  the 
policy  when  it  issues.     Held,  that  this  did  not  apply  to  vitiate 
a  policy  which  authorized  in  terms  the  insured  to  "keep  in- 
sured "  a  specified  additional  amount:  PInlhrook  v.  Ins.  Co.,  37 
j\[e.  137.     A  policy  contained  a  provision  that  in  case  of  fur- 
ther insurance  the  insurers  should  only  be  held  for  the  propor- 
tion of  loss  that  their  insurance  bore  to  the  whole  amount  of 
insurance,  and  that  the  policy  should  be  void  by  further  insur- 
ance without  notice  to  them.     Further  insurance  was  effected, 
and  notice  of  the  amount  given  to  the  insurers,  but  there  was 
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an  incorrect  statement  of  the  comiianios  in  wliich  it  had  boen 
efFected.  Held,  that  this  did  not  avoid  the  policy:  PHDJinuiiiy. 
Ins.  Co.,  17  N.  Y.  415. 

§2067.     What  is  and  is  not   "Other  Insurance."  — 

Substituting  a  new  policy  in  another  company  for  one 
held  at  the  time  of  the  insurance,  even  for  a  smaller 
amount,  has  been  held  to  fall  within  a  condition  aixainst 
"subsequent  insurance"  without  consent.*  A  policy  is 
avoided  by  obtaining  subsequent  insurance  with  mere 
oral  consent  of  the  president  of  the  insurance  company, 
when  the  by-laws  of  the  comi)any  provide  that  insurance 
subsequently  obtained  without  the  written  consent  of  the 
president  shall  avoid  the  policy,  and  that  the  by-laws 
shall  in  no  case  be  altered  except  by  a  vote  of  two  thirds 
of  the  members  of  the  company.^  The  clause  forbidding 
other  insurance  without  consent  of  the  company  is  not 
restricted  to  forbidding  insurances  of  precisely  the  same 
property  against  precisely  the  same  risk.  If  the  insured 
obtains  other  insurance  upon  the  property  named  in  the 
policy,  in  connection  with  other  property,  without  con- 
sent, etc.,  the  first  iiolicy  is  forfeited.'^  Where  a  policy, 
issued  to  and  upon  personal  property  owned  by  tenants 
in  common,  contains  a  condition  avoiding  it  in  case  of 
other  insurance  upon  the  same  property,  not  consented 
to  by  the  insurer,  in  writing,  upon  the  policy,  a  polir^  • 
issued  to  one  of  the  tenants  in  common,  without  mention 
therein  of  the  joint  ownership,  is  "other  insurance."'* 
Other  or  subsequent  insurance  which  is  invalid  is  not  a 
breach  of  a  condition  against  "  other  insurance."  ^     A  re- 

1  Burt  V.  Ins.  Co.,  2  Gray,  397.    But  Co.,  4  Allen,  217;  Stacey  v.  Franklin 

it  is   not    "new   insurance":   Picauil  Ins.   Co.,  2  AVatts  &  S.  500;  Jauksou 

V,  Ins.  Co.,  1  L,  C.  Jur.  284.  r.  Massachusetts  Mut.  Firy  Ins.  Co., 

»  Hale   V.    Mechanics'    Ins.    Co.,    6  23  Pick.  418;  34  Am.  Dec.  G9;  Cale  v. 

Gray,  109;  06  Am.  Doc.  411.  Belknap  County  Ins.   Co.,   41  N.   H. 

^  Ph(i;nix  Ins.  Co.  v.  R.  R.  Co.,  28  170;  Schenck  r.  Mercer  County  Mut. 

Ohio  St.  09.  In.s.  Co.,  24  N.  J.  L.  447;  Philbrook 

*  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  v.  New  England  Mut.  Ins.  Co.,  37  Me. 
N.  Y.  0.  137;  Rising  Sun  Ins.  Co.  v.  Slaughter, 

*  Hardy  v.   Union  Mut.   Fire  Ins.  20  Ind.  520;  Hubbard  v.  Ins.  Co.,  33 


§  20G7 


INSURANCE. 


3528 


ncwiil  of  a  policy  known  to  the  insurer  at  the  time  of  the 
contract  is  not  "other  insurance."* 

Ilhstkations.  —  Husband  and  wife  mortpnged  the  wife's 
promises,  and  got  an  insurance  thereon  payal)le  to  tlio  niort- 
gagt'u,  as  his  interest  ini^dit  aj)pear,  Tlie  policy  was  conditioned 
to  lie  void  in  case  of  sulisr([Ut'iit  insurance,  wlictiier  valid  or  not, 
witliout  consent  written  on  the  ])olicy.  The  wife  alone  j)rocured 
another  insurance  in  her  own  name.  Jlcid,  1.  Tliat  the  lirst 
insurance  was  of  the  niort^'aprors'  and  not  of  the  mortgagees' 
interest;  2.  That  the  first  insurance  was  avoiik'd  hvthe  second: 
CondncnUd  Ins.  Co.  v.  Ilnlwan,  1)2  111.  145;  84  Ani.  Rep.  122. 
The  agent  of  an  ai>plicant  for  lire  insuraiuic  stated  wluit  he  be- 
Heved  to  be  the  existing  insurance  on  the  j)roperty.  As  a  mat- 
ter of  fact,  tlie  company  to  which  apphcation  was  made  had 


Iowa,  SS.'j;  11  Am.  Rep.  ]'i.');  Tliomas 
V.  Ins.  Co.,  ll'J  Mass.  \'1\;  iiO  Am. 
Rep.  317;  Knight  v.  Ins.  Co.,  i-'O  Oliio 
St.  (i(i4;  '20  Am.  Rep.  77S;  Lindley  v. 
Ins.  Co.,  U5  Me.  308;  20  Am.  Rep. 
7U1;  Fireman's  Ins.  Co.  v.  Holt,  35 
Oiiio  St.  189;  35  Am.  Rep.  COl;  Jersey 
City  Ins.  Co.  v.  Nichol,  8  N.  J.  E(i. 
291;  40  Am.  Rep.  025;  Emery  v.  Ins. 
Co.,  51  Mich.  409;  47  Am.  Rep.  590; 
Bell  re  na  v.  Ins.  Co.,  04  Iowa,  19. 
Contra,  Allen  v.  Ins.  Co.,  30  La.  Ann. 
1380;  31  Am.  Rep.  243;  Landers  v. 
lus.  Co.,  80  N.  Y.  414;  40  Am.  Rep. 
554;  Funke  v.  Ins.  Co.,  29  .Minn.  317; 
43  Am.  Rep.  210;  Somertield  v.  Ins. 
Co.,  8  Lea,  547;  41  Am.  Rep.  002; 
Royal  Ins.  Co.  v.  McRae,  8  Lea,  531; 
41  Am.  Rep.  050.  A  statute  which 
provides  tliat  when  property  is  once 
insured,  a  second  insurance  upon  the 
same  property  witliout  the  consent 
of  tlie  prior  insurer  avoids  the  lirst 
policy,  ap[)lies  even  though  the  sec- 
ond policy  be  voidable:  Lackey  v. 
Georgia  etc.  Ins.  Co.,  42  (ia.  4."(j. 
\\'liere  an  insurance  policy  is  con- 
ditioned to  be  void  in  case  of  "any 
other  insurance "  without  consent, 
"  whether  valid  or  not,"  another  policy 
in  and  of  itself  invalid  ami  void,  so 
that  it  constitutes  no  contract  of  in- 
surance, is  not  within  the  prohibition, 
but  if  to  avoid  it  requires  tlie  produc- 
tion of  extraneous  facts,  it  is  within 
the  piohibition:  I'luenix  Ins.  Co.  v. 
Lamar,  100  Ind.  513;  55  Am.  Rep. 
704.  A  policy  of  insurance  which 
provides  that  "  when  the  assured  shall 


increase  the  risk  of  the  insurance  the 
policy  shall  become  void,"  ia  avoided 
by  the  increase  of  risk  by  tlio  assured, 
and  does  not  render  invalid  a  subse- 
quent policy  of  insurance  upon  the 
same  property,  which  provides  that 
the  existence  of  other  insurance  siiall 
avoid  the  jiolicy;  Jackson  v.  Ins.  Co., 
5  (iray,  52.  The  plaintiff,  having  a 
valid  insurance  in  one  conqiany  condi- 
tioned to  be  void  if  the  assured  should 
have  existing,  during  the  existence  of 
such  policy,  any  other  contract  of 
insurance,  whether  valid  or  not,  ob- 
tained a  policy  from  the  defendants 
upon  part  of  the  same  property,  which 
was  also  conditioned  against  double 
insurance.  Held,  1.  That  the  lirst 
])()licy  did  not  terminate  instantly 
upon  the  execution  of  the  second  so 
as  to  save  the  condition  in  the  second, 
and  tliat  there  was  a  donble  insurance 
within  the  terms  of  the  second  policy; 
and  2.  Sciiddc,  that  the  condition  in 
the  lirst  policy,  making  it  void  in  case 
of  an  invalid  contract  of  insurance, 
was  void:  (ice  v.  Ins.  Co.,  55  N.  H. 
05;  20  Am.  Rep.  171. 

'  Pitney  v.  Ins.  Co.,  05  N.  Y.  0.  A 
stipulation  in  a  policy  of  insurance 
that  "notice  of  any  other  insurance 
already  made,  or  which  shall  after- 
wards be  made  elsewhe.-e  on  the  same 
property,"  shall  be  given  to  the  coin- 
p;iny,  is  violated  by  a  renewal  of  a 
former  policy  in  another  company, 
without  the  notice  stipulated;  Hcaley 
V.  Imperial  etc.  lua.  Co.,  5  Nev. 
208. 
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issuod  a  prior  policy  wliicli  was  forpotton  by  all.  ITud  it  boon 
roint'iiilioriMl,  tlio  pulley  applied  for  woiilil  not  iiave  l)(joii  issued. 
llihl,  tluit  it  was  none  the  less  valid:  lir'tihjrwulcr  Iron  Co.  v. 
/;(s.  Co.,  l.'U  Mass.  A'Ali.  A  ])oli(!y  of  insurance  on  a  "  tVaino 
Imildinjr,  detaeiied,  occupied  hy  llie  assured  as  ;i  tannery,"  and 
oil  an  enirine,  mat  iiinery,  et(!.,  tlierein,  and  containing;  a  condi- 
tien  a^'ainst  furtlier  insurance,  hchl,  not  to  be  vitiate(|  hy  sub- 
geiiuent  insurance  on  simply  "his  iVanie  Imildini!;  detached, 
o/cupied  hy  tlie  asaurod  as  u  tatuiery  ":  SundcrUa  v.  Ins.  Co., 
IS  llun,  022. 


G.    A 

buraiice 

liiiraiice 

iifter- 

ke  siune 

jo    Cdlll- 

Itl  of  a 


g  2068.  Non-payment  of  Premium  as  Agreed  Forfeits 
Policy.  -The  i)unctuiil  payment  of  the  preniiunis  is  of 
the  ossonco  of  the  contract  of  insurunee,  and  where  the 
policy  provides  that  it  shall  torniiiiate  if  the  promiunis  be 
not  paid  at  certain  times,  the  non-payment  of  the  )>re- 
niiunis  at  those  times  forfeits  all  right  under  the  policy.* 
A  contract  of  insurance  is  indivisible.  A  payment  of  a 
part  of  a  premium  due  will  not  prevent  a  forfeiture.'^ 
Where  payment  is  made  a  condition  precedent,  the  lirst 
payment  of  a  life  insurance  premium  by  a  third  person, 
without  the  knowledge  of  the  insured,  although  with  his 
money,  is  of  no  ellect.' 

Ilta'strations.  —  A  policy  of  insurance  provided  that  it 
ghould  be  voidable  if,  after  an  assessment  had  been  declared, 
"and  notice  thereof  forwarded  to  the  insured  by  mail  or  other- 
wise," she  should  for  thirty  days  neglect  to  pay  the  same,  and 
such  notice  was  mailed  to  her  while  she  was  out  of  the  state, 
Init  on  receipt  thereof  she  forwartled  the  amount,  which  the 
ceinpany  refused  to  receive,  the  jjolicy  having  been  aruuilled. 
Ifrhl.  that  she  could  not  recover  for  a  loss:  Greeley  \.  //?.s.  Co., 
50  Iowa,  8G.  A  policy  stipulated  tliat  the  company  would  jiay 
all  loss  to  the  property  insured  resulting  from  lire,  and  not  ex- 
ceeding the  amount  specilied,  during  one  year  from  the  date  of 
the  policy.    There  were  further  provisions  in  the  policy,  expressly 


'  Klein  r.  Ins.  Co.,  104  U.  S.  88; 
Wlu'clcr  V.  Ins.  Co.,  82  N.  Y.  54!?;  :57 
Aim.  Uo[).  5i(4;  Wall  v.  Ins.  Co.,  80 
N.  Y.  15;  Ahull  r.  Ins.  Co.,  18  W.  Va. 
4IKI;  Ewald  y,-.  Ins.  Co.,  GO  Wis.  4S1; 
Miuiilego  i\  Life  Ass'n,  G4  Iowa,  134. 
Tlie  pi'ivilej(e  under  the  iisnal  provis- 
ion of  surrendering  up  a  policy  of  life 


insurance,  and  receiving  a  paid-up  pol- 
icy, is  availahle  only  durini^  the  lile  of 
tlie  policy:  People  v.  Widows' ami  Or- 
phans' iJenetit  Life  Ins.  Co.,  15  Hun,  8. 

^  Willcutts  V.  Northwestern  ISlut. 
Life  Ins.  Co.,  81  Ind.  .SOO. 

•^  Whiting  V.  Massachusetts  Ins.  Co., 
121)  Mass.  240;  37  Am.  Kep.  317. 
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providing  thnt  t1>o  company  sliouUl  not  bo  held  liable  under  the 
policy  until  tho  proiniuni  in  full  was  actually  paid,  and  that  if 
the  prcniiuni  was  not  paid  within  fifteen  days  from  the  date  of 
the  policy,  it  ^<llould  be  null  and  void.  A  Iohs  l)y  fire  occurred 
to  the  j)roperty  covered  by  the  insurance  after  the  delivery  of 
the  jjolicy,  but  before  the  j)reniium  was  p.-iid,  ami  before  the  ex- 
l)iration  of  the  "fifU'cn  dayH,"  The  insured,  while  the  fifteen 
days  were  still  unexpired,  ti'iidered  theamount  of  the  premium, 
and  claimed  indenmity  for  tlie  loss.  Ilrhl,  that  actual  payment 
of  the  premimn  not  only  within  the  "fifteen  days,"  but  before 
loss,  was  iiiTcssiiry  to  render  the  company  liable  under  the  i)ol- 
icy,  ami  that  the  holder,  not  havin}^  fullilled  the  conditions,  could 
not  recover  for  tlu;  loss:  BrmUni  v.  Potomac,  Fire  Ins.  Co.,  .'52 
MJ.  lU.S;  3  Am.  Uep.  121.  A  few  days  after  the  death  of  the 
assured,  who  had  refused  to  pay  the  annual  premium  on  de- 
mand, a  friend  of  his,  and  suliordiiuxte  agent  of  the  compatiy,  in 
ignorance  of  the  death,  paid  the  premium  and  took  the  receipt, 
which,  on  learning  of  the  ileath,  he  returned,  receiving  his  money 
back.  Ifchl,  that  this  payment  and  renewal  gave  the  payee  of 
the  policy  no  rights  thereby:  Millv  v.  Inn.  Co.,  110  111.  102. 

§  2069.  Taking  Premium  Note—Eflfect  of.— Whore  a 
premiuni  noto  is  taken  for  the  premium,  the  j)ayment  of 
the  prenuuni  in  cash  or  at  the  time  is  thereby  waived.'  The 
omission  of  the  assured  to  sign  the  preraium  note  at  tlio 
time  when  the  risk  is  taken  docs  not  render  the  contract 
void  for  want  of  consideration,  whore  it  was  the  custom 
of  the  company  to  dispense  with  such  signature  until 
after  the  policy  was  recorded.^  And  the  condition  in  a 
policy  as  to  prompt  I'aynient  of  the  premiums  is  not 
waived  as  to  other  premiums  by  the  acceptance  of  a  note 
for  the  first  and  an  extension  of  time  thereon.^  When 
the  policy  is  forfeitable  for  non-payment  of  the  premium, 
but  docs  not  distinctly  provide  that  the  non-payment  of 
a  note  given  therefor  at  maturity  shall  work  a  forfeiture, 
as  this  clause  is  inserted  for  the  benefit  of  the  insurers  it 


'  Thonipsoni'.  Iu3.Co.,104U.  8.252;    v.  Preston,  5  Gilm.  48;  48  Am,  Dec. 
McAllister  v.  las.  Co.,  101  Masa.  558;    321. 


3  Am.  Rep.  404;  New  England  Ins. 
Co.  V.  Hasbrook,  32  lud.  447.  And 
insurance  companies  have  power  to 
give  credit  for  premiums  and  take 
promiasory  notes  therefor:   Mclutyre 


^  Warren  v.  Ocean  Ins.  Co.,  16  Mu. 
439;  33  Am.  Dec.  074. 

=*  Mobile  Ins.  Co.  v.  Pruett,  74  Ala. 

487. 
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must  bo  taken  most  strontjly  nrjiiiiiHt  tliom,  and  the  non- 
payinont  of  the  noto  at  maturity  will  not  work  a  I'orruilurc' 
Tlius  whore  two  notes  were  taken,  one  snltject  to  tlio 
eoiidition  and  the  other  not,  the  failure  to  pay  the  latter 
was  held  not  to  work  a  forfeiture.''  Where  an  insuraneo 
company  takes  for  n  premium  duo  a  forcifj^n  bill  of  cx- 
clian«.;o  drawn  by  the  insured,  it  beinji  a;^reed  that  if  the 
bill  is  not  i)aid  at  maturity  the  poliey  shall  lapse,  the 
company  is  bound  to  present  the  l)ill  at  maturity,  althoUL,di 
the  drawee  has  refused  acceptance,  and  although  he  has 
in  his  hands  no  funds  of  tho  drawer.' 

iM.rsTKATioNS.  —  A  policy  provided  that  on  dofault  in  tho 
j)!iynu'nt  of  any  installnuMit  on  the  note  yivcn  by  tlic  iiisuretl, 
tlie  ])olicy  sliould  bo  null  and  void  until  puynu'ut,  when  it 
nvivt'd,  thoup;h  not  to  impose  any  liability  for  loss  incnirrcd 
(lurinji  tho  default.  Jfrld,  that  during  tho  period  when  the 
|n)lii'y  was  void  the  insured  was  not  eliargeablo  with  premiums: 
Miitthcws  V.  American  Ins.  Co.,  40  Ohio  St.  135. 

§  2070.  Non-payment  of  Premium  Note  or  Interest 
thereon.  —  But  where  the  policy  is  void  by  its  terms,  if 
tho  premium  noto  or  notes  or  tho  interest  thereon  are  not 
paid  at  maturity,  a  failure  to  pay  them  at  those  times  will 
forfeit  tho  policy.'*  The  insured  cannot  excuse  himself 
from  non-payment  on  the  ground  that  no  demand  was 
made  on  him.''  Whore  the  premium  was,  by  tho  contract, 
subject  to  a  variation,  dependent  upon  tho  dividends  to 
whicli  tho  insured  was  entitled,  it  was  the  duty  of  the 
company  to  give  him  seasonable  notice  of  tho  amount  of 
his  dividends,  in  order  that  ho  might  be  enabled,  in  duo 

'  McAllister  v.  Ins.  Co.,  101  Mass.  App.  228;  Security  Ins.  Co.  v.  Gober, 

558;  :i  Am.  Hop.  404.  50  Ga.  404;  Williams  v.  Ins.  Co.,  HI 

■^ Now Englaudlns.  Co.  w.  Hasbrook,  Iowa,  541;  Att'yGen.  v.  Ins.  Co.,  SO 

3-2  Ind.  447.  N.  Y.  152;  Lewis  v.  Ins.  Co.,  44  Conn. 

^  Knickerbocker  Ins.  Co.  v.  Pendlo-  72;  Mason  v.  Ins.  Co.,  10  W.  Va.  572; 

ton,  1 12  U.  S.  096,  Patch  v.  Ins.  Co.,  44  Vt.  481 ;  Williams 

*  Thompson »j.  Ins.  Co.,  104U.S.  252;  v.  Ins.  Co.,  19  Mich.  451;  2  Am.  Kep. 

Baker  v.  Ins.  Co.,  43  N.  Y.  283;  Iloch-  95;  Joliffe  v.  Ins.  Co.,  39  Wis.  11 1;  20 

nor  r.  Ins.  Co.,  63  N.  Y.  160;  Pitt  v.  Am.  Hop.  35;  Continental  Ins.  Co.  v. 

Ins.  Co.,  100  Mass.  500;  Catoir  v.  Ins.  Daly,  33  Kan.  601;  Kerns  v.  Ins.  Co., 

Co.,  33 N.  J.  L.  487;  Robert i-.  Ins.  Co.,  86  Pa.  St.  171. 
1  Disn.  355;  llussum  v.  lua.  Co.,  1  !Mo.        ^  Mclntyre  v.  Ins.  Co.,  52  Mich.  188. 
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time,  to  pay  or  tender  the  balance  remaining  unpaid  upon 
the  ])remium.^  In  Kentucky,  it  ha?  been  held  that  where 
tiie  premium  is  paid  partly  in  cahh  and  parti}  in  a  note, 
wliich  is  regarded  as  pi-actically  a  loan  to  the  insured, 
secured  by  the  profits  or  dividends  which  may  be  earned, 
while  a  failure  to  pay  the  cash  premium  or  any  note  vhicli 
may  bo  given  for  it  promptly  works  a  forfeiture,  a  failure 
to  pay  the  interest  on  the  note  as  it  accrues  will  not, 
although  the  jiolic}'  provides  that  failure  to  pay  in  advance 
annually  tlio  interest  on  unprcid  }iotes  or  loans  on  account 
of  annual  pi-emiums  shall  terminate  the  j)olicy.'^ 

iLT.rsrrATioxs.  —  A  condition  in  an  insurance  policy  provided 
that  if,  at  the  time  of  a  loss,  any  assessment  on  the  premium 
note  of  the  assured  should  be  past  due  and  unpaid,  the  policy 
should  be  void.  Upon  a  suit  to  recover  upon  the  policy  for  a 
loss,  it  appeared  that  the  plaintiff  had  paid  one  assessment  upon 
his  preiiiium  note,  but  had  neglected  to  pay  a  second  assessment 
of  the  same  amount,  though  notified.  After  the  loss  he  offered 
to  pay  the  assessment,  but  the  company  refused  to  receive  it. 
Held,  that  the  policy  was  void:  Southern  Mutual  Ins.  Co.  v. 
Taylor,  33  Gratt.  743.  A  life  insurance  policy-holder  gave  note 
at  three  ?nonths,  May  21st,  for  a  half-3'ear's  premium  then  duo, 
the  agent  of  the  company  giving  him  a  receipt  stating  that  it 
was  "  for  renewal  of  ' 


policy."     By 


poli 


was  to  lapse  if  the  j^remium  was  not  paid  when  due.  Hchl 
that  the  note  and  receipt  did  not  operate  to  rei'.ewthe  policy  for 
a  period  beyond  the  maturity  of  the  note,  and  that  if  it  was  not 
then  paid  the  policy  lapsed:  ]riImot  v.  Ins.  Co.,  4G  Comi.  4<S;;. 
A  life  policy  was  issued  to  plaintilf'^  decedent  in  Ai)ril,  bSGii. 
expressed  to  be  made  iu  consideration  of  a  premium,  already 
])ai(l;  and  of  a  like  sum  to  he  amnially  paid  during  the  contin- 
uance of  the  policy,  and  providing  that  tin.'  jtolicy  should  "  noi 
take  e'fect  until  the  premium  was  paid,"  and  that  the  policy 
sliould  be  forfeited  "  in  case  any  premium  due  upon  the  policy 
slic/ald  not  be  j)aid  at  the  date  when  payable."  The  first  jirc- 
iiiiuH)  was  paid  p:irt]y  in  cash  and  partly  in  ])romissory  notes, 
but  the  notes  were  not  paid,  and  the  insuied  died  March,  1807. 
Il'ld  that  the  policy  had  taken  effect,  and  that  the  no  i-pay- 
nieiit  of  the  notes  did  not  bar  plaintiff's  recovery,  because  tlic 
"forfeiture"  clause  referred  to  i)remr.uns  after  the  first:  Mr- 
AUhtcr  V.  New  England  Mutual  Ins.  Co.,  lUl  Mass.  558:  3  Am. 


1 


tep. 


404. 


^  PliiL'iiix  Ins.  Co.  I'.  Dostcr,  106U.  S.         '  St.  Louis  etc.  Ins.  Co,  v.  Grigsl)y, 
30.  10  fJu.sli,  :5I0. 


oo 
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GENERAL    PRINCiPLES.  §§   2071,  2072 


§  2071.  Time  of  Payment.  —  A  premium  clue  on  a 
certain  day  must  bo  paid  on  or  before  midnight  of  that 
day,  and  if  paid  before  tliat  hour,  even  after  a  loss,  it  will 
be  sufficient.^  Where  the  premium  falls  due  on  Sunday, 
it  may  bo  paid  on  the  following  day,  even  after  a  loss.^ 

§  2072.  What  is  and  is  not  an  Excuse  for  Non-pay- 
ment of  Premiu'~i.  —  It  is  a  good  excuse  for  the  non-pay- 
ment of  the  preinium  that  the  insurers  had  already 
declared  the  policy  forfeited,  or  declared  that  they  would 
not  receive  it  if  tendered;  ^  or  that  the  insurance  com- 
pany had  gone  into  compulsory  liquidation  and  was  being 
wound  up  at  the  time.'*  So  it  is  a  good  excuse  that  the 
company  had  appointed  a  new  agent  whom  the  insurer 
was  not  able  to  find.'  War  between  the  country  of  the 
inimrer  and  the  insured  has  been  held  to  be  an  excuse 
for  tlie  non-payment  of  premiums  during  its  contin- 
uance.^ Insanity  or  sickness  or  other  incapacity  of  the 
insured  is  no  excuse  for  not  paying  the  premium  on  the 
day  appointed,^  nor  the  fact  that  the  wife,  in  whose 
behalf  the  policy  was  taken  out,  and  who  was  'o  pay  the 
premiuiiS,  did  not  know  of  its  existence.** 

Ins.    Co.,  21    rittsb.  Leg, 


»  Och  V. 
Jour.  98. 

'^  Haminoiul  v.  lua.  Co.,  10  (Iriy, 
306;  Howlaiul  v.  Tils.  Co.,  121  Mass. 
4ll!>. 

^  Pilclier  i>.  Ins.  Co.,  33  La.  Ann. 
322;  Ilayner  r.  Ins.  Co.,  01)  N.  Y. 
43:). 

*  In  re  Albert  Life  Ins.  Co.,  L.  R.  9 
E(i.  703;  Uniteil  Stafe.s  Ins.  Co.  r. 
Tanly,  2  Ins.  Law  J.  ()73.  But  not 
tluittbe  company  was  "unsafe  ":  Tay- 
lor ".  Ins.  Co.,  9  Daly,  489.  The  iii- 
siired  must  show  that,  hail  the  coiii- 
]i;uiv'  been  solvent,  he  woubl  have 
bi'u'.i  reaily  and  willinj^  to  pay;  People 
r.  (Ilobe  Mutual  Lite  Ins.  Co.,  32 
linn,  147.  A  poliey  of  life  insuranee 
provided  that  a  paid-uj)  poliey  woiUd 
lie  issued,  \ipon  default  in  payment  of 
any  premium  after  three  annual  [lay- 
nieuts,  on  eondition  of  the  surrender 
of  the  original  policy,  duly  receipted. 


within  sixty  days  after  such  default. 
Held,  a  condition  precedent,  not  ex- 
cused by  the  fact  that  the  insurer  was 
enjoined  during;  the  sixty  days  from 
issuing  any  policies:  Universal  Life 
Ins.  Co.  t:  Whitehead,  58  Miss.  220; 
38  Am.  Rjp.  322. 

''  Sciunans  r.  Ins.  Co.,  3  l'\'d.  Ibp. 
32.1;  South.  Ins.  Co.  v.  McCain,  90  \J. 
S.  84;  liradwell  v.  Ins.  Co.,  7o  N.  C. 
8. 

''  The  decisi<ins  on  this  question  are 
conllicting:  See  piKif,  Title  Contracts 
- —  P.i  ymcnt. 

'  Wheeler  r.  Ins.  Co.,  82  X.  Y.  ."43; 
37  Am.  Rep.  r>91;  Tlioiri[i-(in  r.  Ins. 
Co.,  104  U.  S.  2r)2;  Cariienter  r.  Ins. 
Co.,  08  Iowa,  4r)3;  i")(i  Am.  lli'p.  8.")."). 

■^  Klein  r.  Ins.  Co.,  104  U.  S.  88.  A 
husband,  in  insuring  his  life  for  the 
benelit  of  his  wif(!  and  children,  acts 
as  their  agent.  Their  rights  do  not 
depciul  on  a  delivery  of  tlu;  policy  to 
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§  2073.  Waiver  of  Forfeiture— In  General.— The  for- 
fcituro  may  bo  waived,  as,  for  instance,  by  the  acceptance 
of  the  prciniiun  after  it  is  overdue.^  Wliere  an  agent  re- 
ceives notice  tliat  the  insured  was  sick  at  the  time  when  a 
payment  was  due  under  the  policy,  and  thereupon  takes 
the  money  after  the  proper  time,  and  turns  it  over  to  the 
cnmpany,  the  hitter  cannot  afterwards  insist  on  a  forfeit- 
ure uuik^r  tlie  terms  of  the  policy."  So  when  the  amount 
of  the  payment  required  is,  from  the  course  of  business 
of  (ho  parties,  known  only  to  the  insurer,  who  keeps 
silent  as  to  the  amount  when  asketl,  and  the  day  conse- 
quently goes  b}'  without  payment  being  made,  he  caniiot 
take  a  benedt  from  the  lapso.^  If  an  insurance  cornpany 
accepts  in  ^'.eu  of  the  premium  an  order  on  a  third  ])er- 
son,  it  must  give  notice  of  the  non-payment  of  the  order 
before  it  can  claim  a  foi'feiture.* 

[LrA'STitATrf).\s.  —  A  proniiuni  was  not  paid  when  due.  The 
C()iii|);iiiy  offered  to  overlook  the  default  if  it  was  paid  at  once 
A  fortiiight  later  the  amount  was  sent,  the  insured  then  heiii^^ 
Mck,  ati''  ho  tlied  on  the  next  day.  Held,  that  the  conijiaoy 
WHS  not  hound  hy  its  acceptance  and  receipt:  Serenas  v.  HV,s7- 
em  Mutual  Aid  Soi'idi/.  G7  Iowa,  8G.  A  brakenum  took  out  an 
acci(kMit  insurance  policy,  which  provided  that  a  chiini  eouM 
not  iie  maintained  for  an  accident  ocnu'ring  while  a  priMuiuni 
remained  unpaid.  An  arrangement  was  niade  by  which  tlu; 
railroad  coni[)any  was  to  pay  preuiiunis  to  the  insurance  ooni- 
Itany  from  the  brakeman's  wages.  A  payment  was  due  at  the 
time  of  an  accident,  but  no  demand  had  been  made  on  the  rail- 
roaij  com[)any  for  it.  Ifcld,  that  the  brakeman  was  not  pre- 
chi'led  from,  recoveri'^g  on  his  policy:    Lyon,  v.  Travelers  7/(.s. 


tlii'in,  Tlio  Imshariil  caiinofc  witlumt 
tliiir  cdiistiiit  «urruii(lur  the  pnlioy. 
ll  lie  iloe.-i,  and  id  coiisoijuoiiue  no 
nntiee.s  tliat  proiiiium-i  are  due  are 
seat  attcrwards.  a  failure  to  i)ay  sucli 
prL'iiiiiiins  d(n;s  n(/t  necessarily  work  a 
forleiture;  Wiiitehead  r.  New  York 
Lite  Ins.  r.>  ,  102  N.  Y.  14:5;  55  Am. 
lie  [I.  7s7. 

'  Mutiial  Ben,  Ins.  Vo.v.  Robertson, 
.■)!>  Ill,  li.>:{;  14  Am.  Rep,  S;  Mutual 
Ins.  Co.  ,'.  Freneli,  .SO  Oliio  St.  240; 
27  Ain.   Rep.  443;   Walsh  v.  lus.  Co., 


?,0  Iowa,  \•^'^■,  fl  Am.  lUi).  (i(U;  Hon 
ton  r.  luii.  Co.,  2.")  Conn.  542;  .Mouiv 
V.  Ins.  Co.,  9  R.  I.  :{4li:  Rockwell  (•, 
luH.  Co.,  20  Wis,  'V,\'v,  IJoiline  r.  Ins. 
Co,,  51  N.  Y.  117;  10  Am,  Rep.  Mk 
Joli'le  /•.  las.  Co.,  ;W  Wis.  Ill;  20  Am. 
Rei).  .S5. 

■^  riedniont  etc.  Life  las.  Co.  v.  Les- 
ter, 5'.)  Ca.  812. 

"  Meyer  r.  Knickcrhoeker  Life  Ins, 
C,),,  7:5  ^f.  Y.  51(i;  2!»  Am.  Rep,  200. 

*  National  Beuelit  Ass'u  v.  Jackson, 
114  111.  533. 
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§  2074 


iin  couhl 
)iH'iuiuiu 


lice  c'oni- 


Co.,  55  Mich,  141;  54  Am.  Rep.  354.  A  policy  provided  that 
wlien  a  premium  note  was  taken  for  a  easL  premium,  any 
default  in  its  payment  should  operate  to  suspend  the  com- 
pany's liability  until  it  should  be  paid.  The  assured  gave 
gueh  a  note,  and  immediately  after  it  was  due,  having  another 
policy  which  he  desired  canceled,  and  the  unearned  premium 
tliereon  applied  to  this  note,  and  not  knowing  how  much  would 
be  due  the  company,  he  proposed,  by  letter,  to  pay,  asking  for 
a  statement  of  the  amount,  whereupon  the  company  at  once 
jipplied  upon  the  note  the  amount  in  their  hands,  and  directed 
liiiu,  by  letter,  to  remit  the  balance,  which  he  did  by  first  mail; 
but  a  loss  occurred  before  the  remittance  was  mailed.  Held, 
tliat  the  forfeit 'mv-  was  waived:  Shns  v.  State  Ins.  Co.,  47  Mo. 
54;  4  Am.  'Jep.  ;311.  An  insured,  having  expressed  an  inten- 
tion of  giving  up  his  policy,  was  told  by  the  president  of  the 
defendant  company  to  keep  it  alive,  and  if  he  could  not  meet 
payments  when  due,  tl  ■  company  would  give  him  whatever 
accommodation  was  ne-  -sa^y.  The  insured  having  relied  on 
this  statement,  and  the  ci  wipany  having  for  several  years  after 
received  the  premiums  after  they  were  due,  lichi,  that  the  pro- 
vision in  the  polif'v  ^ov  forfeiture  in  case  of  non-payment  of  the 
premiums  when  due  '.^as  A\aived:  DiUeher  y.  Ins.  Co.,  7  Daly, 
540.  A  policy  oi  m.  urancc  provided  for  forfeiture  for  non- 
payment of  premiums  when  due,  and  the  Cv.inpany  reeeivt'd 
payment  of  the  same  after  due  without  objection,  and  sent  out 
li'ttt'rs  with  the  following  words,  printed  in  prominent  letters: 
"K\ery  policy  is  non-fortx'iting,"  so  as  to  lead  the  assuri'd  to 
believe  that  no  forfeiture  would  be  exacted.  IlrJd,  that  these 
facts  were  sullicieiu  to  prevent  the  company  from  insi'^ting 
upiin  a  forfeiture  because  a  subsequent  jiremium  was  not 
])i'<)mptly  paid  when  due:  Home  Lij'e  Ins.  Co.  v.  rierce,  75  111. 
420. 


§  2074.  Waiver  of  Forfeiture — By  Usage.  —  A  usage 
of  the  insurance  coin})any  to  allow  a  certain  time  al'tci 
the  day  appointed  by  llio  policy  in  which  payment  nii^lit 
lie  made  is  a  waiver  of  the  forfeiture.^  An  insurer  is 
c.sto()ped  to  insist  on  a  forfeiture  for  dilay  in  [)aynient  of 
premiums,  if  his  course  of  conduct  has  led  the  insured  to 

'Cotton  StiitciS  IiiH.  Co.   r.   Lester,  United  States  Iiis.  Co.,  IS  Hirl).  .")11; 

(lJ<i;i.  'J-tT;  3.'>  Am.  Reii.  \'2'2;  I'iiio  r.  Tlioiiip^^oii    r.    St.    Louis    Mutual   his. 

Miichaiits'   Mutual    Lis.   Co.,    li)    La.  Co.,  .")•_*  Mo.  4t)i>;   Helm  r.  liis.  Co.,  01 

Ann.   •_Mt;  Dli  Am.    Dee.   52'.);    Howell  J'a.  St.   107;    lUO   Am.    Dee.  O'-'l;    Lis. 

i:   Kiiiek'Thoeker  Lis.   Co.,  4-4  N.  Y.  Co.  v.  Warner,  80  111.  410;   Fitz^jatrick 

-7ti;  4  Am.  Kep.  ()75;  Kiuse  r.  Mutual  v.  Ins.  Co.,  'J5  La.  Auu.  443. 
etc.  Lis.  Co.,  26  Barb.  557;  Buckboew. 


§  2075 
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believe  that  the  premiums  would  be  received  after  the 
appointed  day/  So  Vv-here  the  company  hai-:  been  accus- 
tomed to  send  notice  to  the  insured  when  the  premium 
fell  due,  it  cannot  exact  a  forfeiture  for  non-payment 
wi'hout  giving  such  notice.^ 

Illustrations.  —  A  policy  provided  that  it  should  "coaso 
and  doter.-iine,"  should  the  [)reiniuni  not  he  paid  when  due. 
At  the  tiino  a  premium  becaiue  due,  the  company  had  changed 
its  agent,  without  notice  to  the  assured,  though  notice  had  been 
sent  to  other  ])olicy-holdcrs.  The  assured  sent  the  amount  of 
the  premium  to  tlu  city  in  which  he  had  been  accustomed  to 
pay  his  premiums,  hut  his  agent  was  unable  to  find  the  agent 
of  tlie  company.  On  a  previous  occasion,  a  payment  made  a 
month  after  becoming  due  was  received  without  objection.  The 
assured  died  sixty  days  after  the  premium  was  due.  Held, 
that  the  policy  was  not  avoided:  Seamans  v.  Northwestern 
Mutual  Life  Ins.  Co.,  1  INIcCrarj',  508. 

§  2075.  Notice  of  Loss  —  Time  in  Which  It  must  be 
Given  —  Notice  in  General.  —  Where  the  policy  or  the 
charter  of  the  company  requires  that  the  notice  of  loss 
be  given  within  a  certain  time,  it  is  requisite  that  it  bo 
given  within  the  specified  time.^  Where  a  policy  pro- 
vided that  "  in  case  of  loss,  the  assured  shall  give  im- 
mediate notice  thereof,  and  shall  render  to  the  company 
a  particular  account  of  said  loss,"  etc.,  it  was  held  that 
immediate  notice  of  loss  only  was  required.''  So  where  a 
policy  provided  that  the  assured  should  forthwith  give 
notice  of  the  loss,  "  and  within  thirty  days  render  a  par- 
ticular account  of  such  loss,  ....  and  shall  also  produce  a 
certificate"  of  a  certain  character  from  the  chief  of  the 
fire  department,  etc.,  it  was  held  that  the  provision  must 
be  construed  strictly  to  avoid  a  forfeiture,  and  that  it  did 

'  A])i)let()n  r.  Phu'iiix  Mutual  I,ife  4.")!);  !>1  Am.  Rop.  5."),');  Att(iriioy-Geii- 

Ina.  t'l).,  5'J  N.  H.  oil;  47  Am.  Kt'p.  oral  r.  Ins.  Co.,  .S3  Hun,  l.SS. 
2120.  ■'  Davis  v.  Davi^,  4',»  .Mo.  '2S-2;  Smith 

■^  Mayor  I'.  In.s.  Co.,  SS  Iowa,  :504;   IS  ?-.  In^.  Co.,  1  Alton,  L'!>7;  7'.»  Am.  l>oo. 

Am.   Hop.   ,S1;  Ins.   Co.   r.  Egu'loston,  7:{:{;   I'atriok  /•.  lu.s.  Co.,  4S  N.  II.  (ii'l ; 

9i)  U.  .S.   572;  Moyoi-  v.   Ins.   Co..  Hi  80  Am.  Doo.  197. 

N.  Y.  SIO;  2"J  Am.  Hop.   "JOi);  Union         *  l\illi|is    v.    Putnam   Fire  Iiis.  Co., 

Cent.  In.s.  Co.  v.  Pottkor,  33  Oliio  St.  28  Wia.  472;  9  Am.  Hop.  50ti. 


i-X. 
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not  require  such  certificate  to  he  produced  within  thirty 
rlavrf.^  The  policy  frequently  requires  that  the  notice  ho 
given  "  forthwitli,"  or  "  as  soon  as  possible,"  or  "  immedi- 
ately," etc.  Those  phrases  require  simjdy  due  diligevi^*.; 
under  the  particular  circumstance  of  the  case."  In  parti- 
cular cases  these  have  been  held  to  he  reasonable,  viz.:  A 
notice  eight  daj's  after  the  fire,  and  five  after  it  came  to 
tlie  knowledge  of  the  insured;'*  a  notice  given  November 
13,  1S71,  of  a  loss  by  the  great  Chicago  fire  of  October 
0;^  a  sworn  statement  of  tho  fact  and  circumstances  of 
the  lire,  signed  by  the  insured  tho  morning  after  the  fire, 
forwarded  on  the  following  day  by  the  agent  to  the 
secretary  of  tho  company.^  But  the  following  were  held 
to  be  unreasonable,  viz.:  A  notice  four  months  after  the 
loss;"  eleven  days;^  eighteen  days;**  twenty  days;**  thirty- 
oiglit  days;'"  forty-eight  days." 

§  2076.  Mode  of.  —  The  notice  need  not  be  in  writing;'- 
but  a  notice  by  j^arol  to  the  agent  is  of  no  effect,  where  the 
chai'ter  contains  a  condition  requiring  notice  of  the  loss  to 
be  given  in  writing  to  the  secretar}'  or  one  of  the  directors." 
Where  the  policy  required  the  assured  to  give  the  insurers 
r.olice  of  any  mortgage  made  on  the  property,  it  was  held 
thiit  the  assured  was  bound  to  give  actual  notice,  and  the 
sending  of  notice  by  mail  was  insuilicient,  unless  it  was 

'  Badger  V.  Uleii's  Falls  Ins.  Co.,  49  *  Buatty  ?'.  Lycoming  Connty Mutual 

Wis.  DS'.I.  Ins.   Co.,  0(3   Pa.    St.  9;    5  Am.  Ucp. 

-  Kin^sky  r.  Ins.  Co.,  8  Cn.sh.  ^^m^,  318. 

EtlwanU  v.  las.  Co.,  '.i  (V\\\,  ITli;  St.  ^  McEvers  v.  Lawronco,  1  Hot}'.  Cli. 

Louis  Ills.  Co.  r.  Kylo,  11  Mo.  'J7S;  41)  l?'-'. 

Am.  D.c.  74:  riiiUips  v.  Iiis.  Co.,  14  "  Trask  ;•.  Ins.  Co.,   29  Pa.  St.  198; 

Mo.  2-M;    1\m   ia  Ins.  Co.    v.    Luwis,  1'2  Am.  Dec.  O'J'J. 

IS    III.  7)X\;   I'liiv.    etc.    Ins.    Co.   V.  *'  Edwards   i'.  Iiis.    Co.,  7-")  Pa.  St. 

B.imn,  L'itlii,!.  •J:W;  West  Branch  Ins.  'M). 

Co.  r.  Holf.'iistL'iu,  40  Pa.  St.  L'S9:  SO  «  Wliituhurst   v.  Ins.   Co.,   7  Jones, 


Am.  Dec.  r>7;!, 

^  New  York  Ins.  Co.  v.  las.  Co.,  20 

^      Barlt.  4(jS;    S;il,oiicli  y.  Ins.  Co.,  24  N. 

J.  L.  447;   V\  ost   Branch   Ins.   Co.  v, 

Helfenstein,  40  I'a.    St.   289;    80  Am. 

Dec.  57.^. 

*  Knickerhocker   Ins.    Co.    v.    Mc- 
Ginnis,  87  111.  70. 
222 


4:^:?;  78  Am.   Dec.  247. 

'"  Iiiman  r.  Iiis.  Co.,  12  Wend.  452. 

"  Browu  t\  Assnrauce  Co.,  40  llun, 
101. 

'-  KiUips  V.  Ins.  Co.,  28  Wis.  472;  9 
Am.  Kep.  500. 

'^  Patrick  v.  Farmers'  Ins.  Co.,  43 
N.  H.  021;  80  Am.  Dec.  197. 
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actually  received  by  the  company.*  Where  proof  of  notice 
of  loss  is  required  to  be  made  before  the  nearest  notary,  a 
few  yards'  more  or  less  distance  from  the  burnt  premises 
of  the  residence  of  two  neighboring  notaries  will  not  be 
regarded  by  the  court. ^  A  notice  to  an  insurance  com- 
pany claiming  for  a  total  loss  of  a  wooden  dwelling-house, 
without  mentioning  the  stone-work  and  bricks  which  were 
left  uneonsumed,  is  a  sufficient  complianco  with  a  by-law 
which  requires  the  insured  in  case  of  pa.  ...al  loss  to  state 
the  amount  of  damage  done  and  the  value  of  such  parts 
as  remain.^  Notice  of  loss  will  not  be  rendered  ineffectual 
by  the  omission  to  mention  that  the  debt  of  the  assignee 
as  mortgagee  was  also  secured  on  other  property.*  Where 
a  condition  required  that  in  case  of  loss  the  insured  should 
forthwith  give  notice  to  the  secretary,  it  was  held  that  an 
examination  of  the  insured  the  morning  after  the  fire, 
and  reducing  his  testimony  to  writing  by  the  local  agent 
of  the  company,  who  transmitted  it  to  the  secretary,  was 
sufficient  notice.^ 

§  2077.  By  Whom  and  to  Whom  Given.— The  as- 
sured, no  other  party  being  interested,  is  the  proper 
person  to  give  the  notice.  But  although  the  notice  is 
required  from  the  insured,  a  notice  signed  by  an  agent 
or  by  a  third  person  at  the  request  of  the  insured,  tliough 
not  on  its  face  appearing  to  have  been  by  his  request,  is 
sufficient.^  If  the  policy  has  been  assigned  by  the  assured 
with  the  assent  of  the  insurers,  the  notice  of  loss  should 
come  from  the  assignee.^  Notice  from  the  real  party  iu 
interest,  though  not  insured,  will  be  suflicient  in  any 
case.^    And  a  notice  from  the  lor-al  agent  of  the  company, 

'  Plath  V.  Minnesota  Farmers'  Mut.  Iti^.   Co.,   66  Pa.   SL   9;  5  Am.  Reii. 

Ins.  Co.,  23  MiLuu.  47'J;  23  Am.  Hep.  31«. 

697.  •' Stimps  >n  v.  Monmouth  Mutual Fiiv- 

-  Peoria  Ins,  Co.  v.  Whitehill,  25  111.  Irs.  Co.,  4',  Me.  34!»;  Sims  <•.  lus.  Co., 

466.  47  Mo.  54;  4  Am.  Rip.  .'?]1. 

MVyman    w.    Ins.    Co.,     1     Allea,  '  Cornell  c.  Le  R..y,  <J  Wend.  1(3. 

301.  ''(iraliiiiri    r     Fireman's    Ins.   Co.,  0 

♦  BarnoH  v.  Ins.  Co..  45  N.   H.  21.  Rep.  2iH5;   Watertown  Ins.  Co.  r.  (iro- 

*  Beatty   ;.    Lycomiu^   County  etc.  ver,  41  Mich.  131 ;  32  Am.  Rep.  146. 
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upon  information  communicated  to  him  by  the  assured, 
is  sufficient.*  Where  the  policy  specifies  the  particular 
officer  or  agent  to  whom  the  notice  must  be  given,  it  is 
essential  that  such  person  shall  receive  the  notice.''  AVhere 
a  policy  provides  that  all  persons  assured  sustaining  any 
loss  or  damage  should  forthwith  give  notice  to  the  sec- 
retary of  the  company  or  other  authorized  officer,  etc.,  a 
notice  to  a  director  is  not  sufficient.'^  A  notice  of  loss 
need  not  be  given  to  the  secretary  of  a  company  in  person, 
if  it  is  given  and  received  at  its  office  or  place  of  busi- 
ness.'' A  notice  of  loss  to  the  secretary  is  sufficient  if 
transmitted  in  writing  by  the  local  agent  of  the  comrany 
upon  information  conveyed  to  him  by  the  assured.' 
Under  a  policy  issued  by  two  companies  making  them- 
selves severally  liable,  notice  of  loss  addressed  to  but  one 
company,  but  delivered  to  the  ardent  of  both  who  coun- 
tersigned the  policy,  is  sufficient  to  bind  both.' 

§2078.  Notice  may  be  Waived.— The  insurer  may 
waive  the  notice  either  expressly,  or  impliedly  by  con- 
duct.' The  following  have  been  held  to  amount  to  a 
waiver  of  the  notice,  viz.:  Payment  of  a  part  of  the 
amount  claimed  to  be  due  under  the  policy;®  or  a  special 
examination,  known  to  the  insured,  by  the  agent  of  the 
insurers,  and  the  making  a  schedule  of  the  property 
burned;^  or  a  direction  to  go  on  and  furnish  the  proofs;'" 
or  refusing,  on  other  grounds,  to  pay  the  loss."  But 
receiving  the  notice  without  objection  to  its  not  being  in 
time  is  not  a  waiver." 


'  ^Vest  Branch  Ins.  Co.  v.  Helfen- 
stein,  40  I'a.  St.  289;  80  Am,  Dec. 
573. 

-'  Patrick  v.  Ins.  Co.,  43  N.  H.  621; 
SO  Am.  Dec.  107;  Inland  etc.  Ins.  v. 
Stautler,  3.S  Pa.  St.  397. 

^  Inland  las.  Co.  v.  Stauffer,  33  Pa. 
St.  397. 

*  Herron  v.  Ins.  Co.,  28  111.  235;  81 
Am.  Doc.  272. 

nVest  Branch  Ins.  Co.r.Helfcnstein, 
40  Pa.  St.  2S'J;  SO  Am.  Dec,  573. 

•  Beruero  v.  Ins,  Co..  05  Cal.  386. 


'  May  on  Insnrance,  sec.  464;  Rokea 
V.  Ins.  Co.,  51  Md.  512;  34  Am.  Kup. 
323. 

«  Wcstlakfl  V.  Ins.  Co.,  14  Barb.  207. 

»  Badger  v.  Ins.  Co.,  49  N.  Y.  389; 
Bcatty  r.  Ins.  Co.,  G6  Pa.  St.  9;  5  Am. 
Rep.  318. 

'"  Canu  V.  Ins.  Co.,  1  Russ.  &  C. 
(Nova  Scotia)  240. 

•'  Bennett  v.  Ins.  Co.,  15  Abb.  N.  C. 
234;  Walsli  v.  las.  Co.,  54  Vt.  351. 

'^  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo. 
278;  49  Am.  Dec.  74. 
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§2079.  Preliminary  Proofs  — In  General.  —  Stipula- 
tions in  the  policy  that  the  insured  shall  furnish  certain 
preliminary  proofs  of  loss,  when  loss  has  heen  sustained, 
are  conditions  precedent,  without  compliance  with  which 
no  recovery  for  a  loss  can  ho  had.  But  they  will  he 
construed  strictly  against  the  insurers,  and  liherally  in 
favor  of  the  insured,  upon  whom  they  impose  burdens.' 
Whore  no  jiolic}'  has  been  issued,  the  insured  is  not  bound 
by  the  conditions  as  to  proof  of  loss.'^  A  condition  in  a 
jjolicy  tliat  the  assured  shall  furnish  proofs  of  loss  will 
not  prevent  a  recovery  if  he  is  unable,  without  fault  or 
fraud  on  his  part,  to  procure  them.^  The  insanity  of  the 
insured  will  excuse  a  failure  to  furnish  preliminary 
])roofs.^  But  not  the  fact  that  the  policy  has  been  lost.* 
Preliminary  proofs  are  not  admissible  as  evidence  for  the 
plaintiff  on  the  trial  of  an  action  on  the  policy,  to  prove 
his  case."  And  though  they  are  admissions  which  may 
be  proved  against  him,  still  he  may  contradict  them,  and 
show  that  they  are  false  or  incorrect.' 


§  2080.  Preliminary  Proofs  —  Time  and  Mode  of  Fur- 
nishing.—  Where  preliminary  proofs  of  loss  are  required 
by  the  policy  to  be  furnished  within  a  certain  time,  this 


'  May  on  Insurance,  sec.  4G5;  citing 
Gelatly  »'.  Minnesota  etc.  Soc,  Weekly 
Jurist,  ISSt);  Catliu  v.  Sjjringtield  i<'iro 
Ins.  Co.,  1  Sum.  434;  Welleoine  v. 
reojjlu's  Equitable  Mutual  Kirc  Ins. 
Co.,  ■_'  <!ruy,  480;  Mason  v.  Harvey,  8 
Kxch.  Sli);  Spring  (iarden  Mutual 
In.s.  Co.  ?\  Evans,  9  Md.  1;  130  Am. 
Doc.  30;  Roper  v.  Lendon,  1  El.  &  E. 
S'J.");  Com.  Ins.  Co.  v.  Sennett,  41  I'a. 
St.  !G1;  Blakeley  v.  Ins.  Co.,  L'O  Wis. 
■-•05;  1)1  Am.  Doc.  388;  Bumstoad  v. 
Ins.  Co.,  )'J  N.  Y.  81;  Gilbert  r.  Ins. 
Co.,  23  Wend.  43;  35  Am.  Dec.  543; 
Battaile  v.  Ins.  Co.,  3  Rob.  (La.)  384; 
Clreat  West  Ins.  Co.  v.  Staadcn,  26  111. 
360. 

2  Baile  I'.  Ins.  Co.,  13  Cent.  L.  J.  2.33. 

^  Eggli'ston  V.  Council  Blufifs  Ins. 
Co.,  ()5  iowa,  308;  Foster  v.  Ins.  Co., 
1  Edm.  Sel.  Cas.  290. 


*  Germania  Ins.  Co.  v.  Boykin,  12 
Wall.  433. 

^  Blakeley  v.  Ins.  Co.,  20  Wis.  205; 
91  Am.  Dec.  388. 

^  Citizens'  Fire  Ins.  Co.  v.  Doll,  35 
Md.  St);  6  Am.  Rep.  3()0;  Newtiiark  v. 
London  and  Liver^-ool  Life  and  Fire 
Ins.  Co.,  30  Mo.  J 60;  77  Am.  Dee.  60S; 
Newton  V.  Mutual  Benefit  Ins.  Co.,  2 
Ddl.  154;  Pli)nter.s'  Ins.  Co.  v.  Com- 
fort, 50  Miss.  662;  /Etna  Ins.  Co.  v. 
Farrell,  3  Ins.  Law  J.  852;  Browne  v. 
Clay  Ins.  Co.,  68  Mo.  133. 

'  McMaster?'.  Ins.  Co.,  55 N.  Y.  222; 
14  Am.  Rep.  239;  iNlaher  v.  Ins.  Co., 
67  N.  Y^  283;  Mutual  Benefit  Ins.  C.). 
V.  Newton,  22  Wall.  154;  Connecticut 
Ins.  Co.  V.  Schwenk,  94  U.  S.  593; 
American  etc.  Ins.  Co.  v.  Day,  39  N. 
J.  L.  89;  23  Am.  Rep.  198. 
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must  be  done.*  If  no  time  is  specified,  a  reasonable  time 
is  allowed,^  If  particular  facts  are  required  to  be  proved, 
or  any  particular  mode  of  proof  is  required,  the  facts  must 
be  i)roved,  and  in  substantially  the  mode  specified,  or  ex- 
cuse shown.  If  books  of  account  and  vouchers  are  required, 
they  must  bo  produced,^  unless  excused;  as  whore  they  wore 
destroyed  by  the  fire  which  occasioned  the  loss,''  or  where 
without  fault  they  were  not  within  the  control  of  the 
assunnl,'^  or  if  it  should  appear  that  he  kept  no  books.^ 
Delivery  of  proofs  to  the  local  agent  of  the  company  is 
suOicient."  Proofs  of  loss  may  be  made  by  the  agent  of 
the  insured,  in  the  absence  of  the  latter.*  When  the  by- 
law of  an  insurance  company  requires  proofs  of  loss  to  be 
sworn  to  by  the  owner  of  property,  an  oath  by  a  husband, 
his  wife  owning  the  property  insured,  is  not  sufficient.' 
Where  the  policy  provides  that  a  loss  shall  not  be  payable 
until  the  assured  produces  the  certificate  of  a  magistrate  to 
certain  required  facts,  the  production  of  such  certificate, 
unless  the  company  have  themselves  prevented  the  ob- 
taining it,  or  waived  its  want,  is  a  condition  precedent  to 
the  right  to  sue.***  So  where  by  the  policy  the  assured 
must  procure  a  certificate  of  a  magistrate,  notar}''  public, 
or  clergyman  most  contiguous  to  tiie  place  of  the  fire,  that 
the  fire  occurred  without  fraud,  before  the  loss  shall  be 
deemed   jiayable,  this    is  a  condition    precedent  to  the 


1  Smith  V.  Ins.  Co.,  1  Allen,  297;  7!) 
Am.  Dec.  733.  A  requirement  tliat 
"  immciliatc  notice  shall  he  given  in 
■writing  to  tlio  eompanv  ;it  Hartford, 
stating,"  etc.,  and  "proof  .shall  ho  fur- 
nished within  seven  mouths  from  the 
happening  of  the  accident,"  does  not 
require  proof  of  the  injury  to  he  sent 
to  Hartford:  Scheiderer  v.  Travelers 
Ins.  Co.,  58  Wis.  13;  4(5  Am.  Rep.  (5 IS. 

■^  j\lay  on  Insurance,  see.  4G5.  Nino 
mouths  is  too  long:  Scammon  v.  Ins. 
Co.,  101  IlL  G21. 

^Ciu.pie  Mars  v.  ¥.^[.  Ins.  Co.,  15 
U.  C.  Q.  B.  143,  24();  Juhe  r.  Broolclyn 
Fire  Ins.  Co.,  28  Barb.  412;  Farmers' 
Ins.  Co.  V.  Mispelhorn,  50  Md.  180. 


*  Mechanics'  Fire  Ins.  Co.  v.  Nichols, 
16  N.  J.  L.  410. 

"  Huckherger  r.  I'rov.  Wash.  Ins. 
Co.,  1  Chic.  L.  N.  3,-)3. 

"  Wightmau  r.  West.  Mar.  &  Fire 
Ins.  Co.,  8  Rob.  (La.)  442. 

'  Ins.  Co.  V.  Hope,  58  111.  75;  11  Am. 
Rep.  48. 

''(ierinan  Fire  Ins.  Co.  v.  Grunert, 
112  111   68. 

*  Spooncr  r.  Ins.  Co.,  .')3  Yt.  156. 
If  one  gets  his  wife  to  make  the  in- 
ventory, he  is  liable  for  false  state- 
ments made  therein:  MuUiii  ?'.  ^  er- 
mont  Mutual  Fire  Ins.  Co.,  58  Yt.  1 13. 

'"Johnson  r.  I'lKenix  Ins.  Co.,  112 
Mass.  4i»:  17  Am,  Rep.  65. 
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assiired's  right  of  recovery,  and  such  certificate  must  be 
by  the  nearest,  not  by  any,  magistrate.'  A  condition  in 
a  fire  policy  that  the  certificate  of  loss  shall  be  under  seal 
of  the  magistrate  or  notary  "  nearest  the  fire,  and  iiOt 
concerned  in  the  loss,"  is  intended  to  secure  an  impartial 
arbiter.  A  magistrate  whose  house  was  not  insured,  and 
was  burned  by  fire  communicated  from  the  house  of  the 
insured  person,  and  before  whom  a  comi)laint  had  been 
entered  against  the  latter,  charging  him  with  setting  the 
fire,  would  not  bo  a  proper  person  therefor.'*  In  Massa- 
chusetts a  magistrate  "  not  concerned  in  the  loss  as  a 
creditor"  was  hold  to  mean  a  magistrate  not  so  concerned 
by  reason  of  having  an  interest  in  the  property  insured, 
or  in  the  policy  as  security  for  an  obligation  to  himself, 
and  not  to  disqualify  a  magistrate  from  acting  who  was  a 
general  creditor  of  the  assured.*  Where  the  nearest  ma- 
gistrate refused  the  certificate,  and  that  of  the  next  nearest 
was  obtained,  the  condition  was  not  complied  with,  and 
the  insurance  is  not  recoverable.''  The  magistrate's  cer- 
tilicate  need  not  bo  in  tlie  precise  words  of  the  policy.^ 

§  2081.  Waiver  of  Preliminary  Proofs.  ^ — The  absence 
or  insufliciency  of  preliminary  proofs  required  by  tho 
policy  may  be  waived  by  the  insurer,  either  expressly  or 
by  bis  conduct."  The  following  have  been  held  a  waiver, 
viz.:  Tlie  refusal  of  the  insurer  to  pay,  on  other  grounds; 
as  that  the  contract  was  never  completed/  or  that  thf 
insured  had  no  interest,*  or  any  other  grounds  having  no 

'  Loadbettcr  v,   .Etna  Ina.   Co.,  13  ation  of  the  proofs  of  loss,   to   bear 

Mc.  '205;  29  Am.  Deo.  505.  thonisulve.s   with    all    good    faith    to- 

'•'  Wri;,'ht  V.  Ins.  Co.,  36  Wis.  522.  wards  the  claimant;  and  if  they  arc 

'  Dollivcr   V.   Ins.   Co.,    131    Mass.  dissatisfied  with  the  proof  furnished. 

39.  and  have,  or  have  not,  the  right  to 

*  Leadhetter  v.  Ins.  Co.,  13  Me.  265;  demand  further  proof  before  their  lia- 

29  Am.  D«c.  505.  bility   becomes   fixed,   they  ought  t>> 

^  ^Etua  Fire  Ins.  Co.  v.  Tyler,   16  make  known  to  the  assured  the  fact 

Wend.  385;  .30  Am.  Dec.  90.  and  the  nature  of  these  demands  with- 

"  Georgia    Ins.    Co.    v.    Kinner,    28  outunnecessary  delay;  otherwise,  thoy 

Gratt.  88;  Cornell  v.  Leroy,  9  Wend,  will  be  held  to  have  waived  their  rights 

103;  Harris  v.  Ins.  Co.,  35  Conn.  310,  in  tliis  regard." 

the  court  saying:    "It  is  the  duty  of  '  Tayloe  v.  Ins.  Co.,  9  How.  390. 

the    insurers,   puudiug  the  consider-  *  Coursin  v.  Ins,  Co.,  4G  Pa.  St.  323. 
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reference  to  the  sufficiency  or  insufficiency  of  the  prelim- 
inary proof;'  as  if  the  refusal  to  pay  is  upon  the  ground 
that  the  property  lost  was  not  included  in  the  risk,*  or 
that  the  insured  has  forfeited  his  right  to  recover  by 
fraud,'  or  that  the  fire  was  an  incendiary  one.*  So  is  the 
refusal  of  the  insurer  to  pay  without  giving  reasons.*  So 
a  part  payment  of  the  loss,  or  a  promise  to  pay,  or  an 
adjustment,  is  a  waiver  of  ohjection  to  preliminary 
jjroofs;"  so  is  the  retention  of  them  for  over  a  month 
a  waivur  of  objections  to  their  sulliciency;'  so  is  refusing 
to  furnish  the  insured  with  the  usual  and  proper  blanks 
on  which  to  make  the  proof;"  so  is  refusing  to  return 
tlie  proof  to  the  agent  wdien  he  has  offered  to  have  it 
amended;'''  so  is  failing  to  point  out  objections  thereto 

'  CovciKiiit  Iris.  Co,  ».  Si)ic.s.  114  111.         *  Allogre   i\   Marylainl   Ins.    Co.,   G 

4i;i;   Zioklu  v.   Iiis.   Co.,   Ii4  Wis.  44-_';  liar.    &"  J.    408;    14    Am,    Dec.    -JS'J; 

Huutli  ".  lu.s.  Co.,  1  Cash.  '2,")7;  .I'^tiia  Harriinaii     v.     (jHiuen     Iii.s.     Co.,    41) 

Ills.    Co,    r.   Tyler,    10  Wend,   S5;    .SO  Wis.   71;    Taylou    p.   Mcruliants'  Ins. 

Am.  l-)ee.   1)1);    Uodle  v.  County  Mut.  Co.,  9  How.  Sl)();  Craves  r.  Wasliin^- 

lus.  Co.,  2  N.   Y.  53;    St.  Loui.s  liia.  ton    Mar.    In.s.    Co.,    12    Allen,    31)1; 

Co.  V.  Kyle,  II  Mo.  278;  41)  Am,  Deo.  lloljerts  «>.  Cocke,  2S  Gratt.  207;  Cirard 

74;  O'Niel  V.  Buffalo  Fire  Ins.  Co.,  3  Agr.   etc.   Co,   r.  Mereliants'  Life  etc, 

N,  Y,  122;  Clark  v.  New  England  In.s.  Co.,  U  Week.  Not.  Ca.s.  42.-);  Coodwin 

Co,,  G  Ciish.  342;  53  Am.  Dec.  44;  In-  v.   Lancashire  etc,  Ins,   Co,,   IS  L,  C, 

surance  Co,  v.  Connor,  17  Pa,  St.  13G;  J.  (.}.  li.  1;  West  Rockingham  Ins.  Co. 

McMasters   v.  West   Chester   County  v.   Sheets,  20  Cratt.  854;  Aurora  etc. 

Mut.  Ins.  Co.,  25  Wend.  383;  Hdjcr-  Ins.   Co.   v.   Kranich,    3()   Midi.    289; 

nia  Ilia.  Co.  v.  Meyer,  39  N.  J,  L.  482;  Hank  of  Oil  City  v.  Guardian  etc,  Ins. 

Mercantile  Ins.   Co.  v.   Holthaus;  43  Co.,  4  Ins,   Law  J.  473;  Portsmouth 

Mich.  423;   Planters'  Ins.  Co.  r.  Do-  Ins.  Co.  v.  Reynolds,  9  Ins.  Law  J. 

ford,  38  Md.  382;  Tisdale  v.  Mutual  GOO;  Akin  v.  Liverj)ool  etc.  Ins.  Co., 

Benefit  Ins.  Co.,  91  U.  S.  238;  Mason  G  In.s.  Law  J.  341;  Williamsburg  Ins. 

V.  Citizens'  Ins.  Co.,  10  W.  Va.  572;  Co.  v.  Cary,  83111.  453, 
Martin  v.  Ins.  Co.,  20  Pick.  389;  32        «  Westlako  v.  Ins.  Co.,  14  Barb.  20G; 

Am.  Dec.  220;  Cedar  Rapids  Ins.  Co.  Owen  v.  Ins.  Co.,  57  Barb.  518;  Hi- 

V.  Shrimp,  10  111.  App.  248;  O'Brien  v.  bornia  Ins.  Co.  v.  O'Connor,  29  Mich. 

Ills.  Co.,  52  Mich.  131;  Knickerbocker  241;  State  Ins.  Co.  v.  Todd,  82  Pa,  St, 

lus.  Co.  V.  Pendleton,  112  U.  S.  09G;  272;  Eastern  R.  R.  Co.  v.  Relief  Ins. 

Boice  V.  Ins.  Co.,  38  Hun,  24G;  Leb-  Co.,   105  Mass.  570;  Levy  i\  Ins.  Co., 

anon  Ins.  Co.  v.  Erb,  112  Pa,  St.  147.  10  W,  Va.  500;  27  Am.  Rci).  578. 

•^  Franklin  Ins.  Co.  v.  Coates,  14  Md.        '  Keeney  v.  Ins.  Co.,  71  N.  Y.  390; 

285.  27  Am.  Rep.  GO;  Prentice  v.  Knicker- 

a  Peoria  Ins.  Co.  v.  \Vhitehill,  25  111.  bocker  Ins.  Co.,  77  N.  Y.  483;  33  Am. 

466.    In  a  suit  on  a  life  policy,  a  de-  Rep.  651. 


fense  denying  all  responsibility  is  a 
waiver  of  notice  and  proof  of  death: 
McComas  v.  Covenant  Mut.  Life  Ins. 
Co.,  50  Mo.  573. 

*  Fireman's  Ins.  Co.  v.  Floss,  67  Md. 
403;  1  Am.  St.  Rep.  398. 


"  Dean  v.  Ins.  Co.,  4  Thomp.  &  C. 
497;  Gillally  v.  Odd  Fellows'  Society, 
27  Minn.  215;  Grattan  v.  Ins.  Co.,  80 
N.  Y.  281;  36  Am.  Rep.  617. 

»  Fiudeisen  v.  Ins.  Co.,  57  Vt.  520. 
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that  might  have  been  obviated  within  the  limited  time;* 
so  is  referring  them  to  its  adjuster,  and  retaining  them 
for  five  months.^  Where  the  insurers  express  satisfaction 
with  the  preliminary  proofs  as  offered  by  the  insured, 
they  cannot  subsequently  withdraw  that  approval,  but 
will  be  bound  by  it.'*  Where  tiie  insurers  place  their 
refusal  to  pay  the  loss  expressly  upon  some  particular 
defect  in  the  preliminary  proofs,  they  cannot  afterwards 
object  to  other  defects  not  then  specified,''  or  upon 
grounds  entirely  distinct  from  such  defects,  making  no 
objcition  to  these."  Wbere  proofs  of  loss  are  prepared  in 
c  ^nfnrmity  with  the  direction  of  an  insurance  company's 
ajT  -.it,  and  submitted  to  the  company,  which  retains  them 
i'oT  several  days,  and  then  sends  a  general  notice  to  the 
l  trson  claiming  under  the  policy  that  the  proofs  are  de- 
fective, without  specifying  in  what  particular,  additional 
proofs  need  not  be  furnished.* 

A  mere  examination  of  the  premises  is  not  a  waiver  of 
proofs;^  nor  is  a  waiver  of  notice  a  waiver  of  preliminary 
proof;*  nor  does  a  reply  of  the  president  to  an  explana- 
tion of  the  reason  of  failure  to  give  notice  that  the  com- 
pany would  be  disposed  to  do  what  is  right  amount  to 
such  waiver;^  nor  a  mere  proposal  to  arbitrate,  the  propo- 
sition being  accompanied  by  a  statement  that  the  party 
proposing  has  no  power  to  waive;"'  nor  a  letter  from  the 
secretary  denying  responsibility,  stating  that  the  proofs 
are  unsatisfactory,  and  reserving  all  objections  to  a  re- 
covery." 

'  Wiimcsheik  Ins.  Co.  v.  Schueller,     25  Wend.  374;  Unthank  v.  Ins.  Co., 
GO  III.  4(i.5. 

^  (.'onmiercial  Union  Assurance  Co. 
V.  Hockiii-  115  Pa.  St.  407;  2  Am.  St. 
Hep.  5t»'2. 

»  Atlantic  Ins.  Co.  v.  Wright,  22  111. 
462. 

*  Pliillips  V.  Ins.  Co.,  14  Mo.  220; 
Rip.stt'in  V.  Ins.  Co.,  57  Mo.  8G. 


"  Klake  v.   Ii 


12  (J 


265: 


4  liiss.  ;^57. 

"  Pratt  V.  New  York  Central  Ins. 
Co.,  55  N.  Y.  505;  14  Am.  Kep.  304. 

'  Brush  r.  Ins.  Co.,  0  Phila.  252. 

"  Desilver  r.  Ins.  Co.,  38  Pa.  St. 
130. 

»  Smith  V.  Ins.  Co.,  1  Allen,  297;  70 
Am.  Doc.  733. 

">  Nia;'ara  Ins.  Co.  v.  Lewis,  12  U.  C. 


Hartforil  Ins.  Co.  v.  Harmor,  22()hio,     C.  P.  15. 


452;  50  Am.    Dec.  684:   Noyes  v.  Ins. 

Co.,  30  Vt.  659;   Turley  v.  Ins.  Co.,     6  Am.  Key.  360. 


"  Citizens'  Ins.  Co.  v.  Doll,  35  lud.  89; 
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GENERAL    rRINCIPLES. 


§  2082 


Illustrations.  —  A  policy  required,  in  case  of  loss,  a  cer- 
tificate of  certain  facts  from  the  nearest  magistrate  or  notary 
public.  On  the  22d  of  INIarch  following  a  loss  in  January,  a 
certificate  of  a  notary  public  was  sent,  and  was  Jiot  objected  to 
by  the  company  until  the  day  of  trial,  when  they  set  up  that 
another  notary  public  lived  about  one  square  nearer  to  the 
property  lost.  One  witness  positively  testified  to  a  pronii.«e  by 
the  company's  agent  to  pay  the  loss.  Held,  that  tlie  company 
had  waived  their  right  to  object  to  the  certificate:  Byrne  v.  Ins. 
Co.,  20  Ind.  103. 

§  2082.    Particular  Account  of  Loss  —  Requisites  of. — 

The  policy  usually  provides  that  the  preliminary  proof 
shall  contain  a  particular  account  of  the  loss  or  damage. 
Says  Mr.  !May:*  "  What  and  how  particular  this  must  bo 
will  depend  upon  the  nature  of  the  property  insured.  If, 
for  instance,  it  be  a  dwelling-house,  a  statement  that  it 
was  totally  destroyed  on  a  given  day  will  be  sufficient,  if 
there  was  in  fact  a  total  loss.  If,  however,  there  is  a  par- 
tial loss,  the  extent  of  the  damage  should  be  stated.  So 
in  cases  of  insurance  upon  merchandise  und  personal 
effects  generally,  where  the  loss  is  only  partial,  the  par- 
ticulars of  the  nature,  quality,  and  quantity  of  the  effects 
and  of  the  damage  sustained  should  be  given,  in  order 
to  aid  the  insurers  to  form  a  judgment  as  to  the  amount 

of  the  loss It  should  be  stated  what  was  the  cause 

of  the  loss  or  damage,  so  far  as  to  bring  it  within  the  risk 
insured  against;  as  that  it  was  by  fire,  or  by  death,  or  by 
flood,  or  by  storm,  or  by  some  particular  accident,  as  the 
case  may  be,  but  not  to  the  extent  of  stating  how  it  liap- 
pencd  or  was  occasioned.'"'  To  comply  with  the  condition 
of  a  lire  policy  requiring  as  particular  an  account  of  the 
loss  and  damage  as  the  nature  of  the  case  will  admit, 
where  all  the  books,  invoices,  and  vouchers  are  preserved, 
the  insured  must  give,  in  his  iirelirainary  proofs,  full  and 

'  Miy on  Insurance,  sec.  474.  bar  a  recovery  on  the  policy,  unless 

■^  Witlilioliling  after  a   loss  lias  oc-  the   witliliolding   be  with  fraudulent 

curred  tlie  necessary  information,    in-  intent:    Betts    v.   Franklin   etc.    Ins. 

voices,  documents,  and  proofs  will  uot  Co.,  Tuney,  171. 
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exact  particulars  of  his  loss.*  It  is  not  a  sufficient  com- 
pliance with  a  condition  in  a  policy  of  fire  insurance,  on 
"household  furniture  $367"  and  "groceries  $233,"  re- 
quiring that,  in  case  of  loss,  "  the  insured  shall  .... 
within  thirty  days  deliver  to  the  secretary  a  particular 
account "  of  the  loss,  where  the  statement  sent  by  the 
insured  is  a  mere  reiteration  of  the  description  in  the 
policy:  "household  furniture  $367,"  and  "groceries 
$'233";  and  the  fact  that  the  company  received  such  a 
statement  at  the  end  of  twenty  days,  but  gave  no  notice 
of  insuflicioncy,  is  not  a  waiver  of  the  condition  demand- 
ing a  "  particular  "  statement.*  But  where  all  the  books, 
vouchers,  etc.,  were  consumed  with  the  goods,  a  statement 
of  the  gross  amount  lost  and  the  circumstances  of  the 
loss,  under  oath,  was  held  sufficient.^  A  by-law  of  an 
insurance  company  providing  that  in  case  of  loss  the 
assured  shall,  as  soon  as  possible,  deliver  a  particuler 
account  in  writing,  under  oath,  stating  the  value  of  the 
property  lost  and  of  that  saved,  is  sufliciently  complied 
with  by  a  claim  for  a  total  loss  of  the  property,  stating 
its  value,  if  some  of  the  property  is  saved  without  his 
knowledge.*  A  policy  may  stipulate  for  an  examination, 
under  oath,  and  that  a  refusal  to  answer  questions  or  to 
sign  the  examination  shall  cause  a  forfeiture.*  But  ordi- 
narily the  refusal  of  the  assured  to  submit  to  an  examina- 
tion on  oath,  or  to  answer  on  such  examination  material 
questions  respecting  the  loss,  as  required  by  provisions  of 
the  policy,  does  not  work  a  forfeiture  of  all  claim  under 
the  policy,  but  only  suspends  payment  thereon  until  this 
is  done.®  Where,  by  the  express  terms  of  a  policy  of  in- 
surance, the  insurers  are  not  liable  unless  the  loss  amounts 
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all  similar  cases,  to  bring  his  claim  by  proo',  within  the 
provisions  of  the  contract.^ 

§  2083.  Effect  of  Fraud  or  Mistake  in  rreliminary 
Proof.  —  An  honest  mistake  in  the  proof  of  los?-,  does  not 
estop  the  insured  from  showing  the  real  loss,  evi  n  wliore 
he  had  sworn  to  the  truth  of  the  proof.^  Wh^re  the 
policy  provides  that  "fraud  or  false  swearin',  '  in  the 
preliminary  proof  shall  bar  a  recovcij,  the  fact  that 
the  amount  of  the  loss  as  found  by  a  jury  is  less  than 
that  stated  in  the  preliminary  proof  will  not  sustain  a 
defense  of  "  fraud  or  false  swearing."  *  Such  fraud  and 
false  swearing,  to  defeat  the  recovery,  must  have  been 
material,  intentional,  and  for  the  purpose  of  defraud- 
ing.* A  claim  honestly  made  is  not,  under  the  condition 
against  fraud,  invalidated  on  account  of  error,  or  even 
some  degree  of  exaggeration  or  over-estimate;  but  if  the 
insured,  with  reference  to  the  quantity  or  the  value  of  the 
goods  insured,  makes  a  claim  which  ho  knows  to  be  false 
and  unjust,  an('.  which  may  defraud,  then  he  cannot  re- 
cover anything.'  But  a  mere  willful  false  statement  which 
cannot  defraud  will  not  prevent  recovery.®  The  failure, 
however,  to  mention  circumstances  known  to  him,  tending 
to  show  that  the  fire  was  purposely  set,  may  be  fraudulent.^ 

Co. 


*  Merchants'    Mutual    Ins 
Wilson,  2  Md.  217. 

•'  Walileck  v.  Ins.  Co.,  5.3  Wis.  129; 
McMaster  v.  Ins.  Co.,  55 N.  Y.  222;  14 
Am.  Rep.  239;  Schmidt  v.  Ins.  Co.,  55 
Mich.  432. 

*  Franklin  Ins.  Co.  v.  Culver,  6  Ind. 
137;  Moore  v.  Ins.  Co.,  29  Mo.  97; 
48  Am.  Dec.  514;  Hoffman  v.  lua.  Co., 


N.  Y.  222;  14  Am.  Rep.  239;  Hub- 
bard V.  Hartford  Fire  Ins.  Co.,  33 
Iowa,  325;  11  Am.  Rep.  125;  In- 
surance Companies  v.  Weido,  14 
Wall.  375;  St.  Louis  Ins.Co.  i-.  Kvle, 
11  Mo.  278;  Clark  i'.  Phtenixlns.  Co., 
.30  Cal.  108;  Jones  v.  Ins.  Co.,  30  N.  J. 
L.  29;  13  Am.  Rep.  405;  Helbing  r. 
Ins.  Co.,  54  Cal.  150;  35  Am.  Rep.  72; 

1  La.  Ann.  210;  Dogge   v.  Ins.  Co.,  49    Carson  v.  Ins.  Co.,  33  N.  J.  L.  300;  39 

Wis.  501.  Am.  Rep.  584. 

*  Moadingor  i\  Mechanics'  Mutual        •"'  Ciiapinan  r.  Pole,  22  L.  T.,  N.  S., 

Ins.  Co.,  2  Hall,  490;  Marion  v.  (ireat    307;   Sil)ley  ?».  Ins.  Co.,  8  Ins.   Law  J. 

Republic  Ins.  Co.,  35  Mo.  148;  Frank-     401;  Doggu   v.  Ins.    Co.,  49  Wis.  501; 

lin   Fire    Ins.    Co.  t\    Updegraff,    43     Ratfel  r.  Ins.  Co.,  7  La.  Ann.  244. 

Pa.    St.  .350;    Maher  v.  Hibernia  Ins.         ''  .Shaw   v.  Scottish  ins.  Co.,  1  Fed. 

Co.,     67   N.      Y.     283;     Commercial     Rep.  701. 

Ins.    Co.  V.  Huckbergcr,    52   111.  404;         '  Smith   v.  Queen  Ins.  Co.,  1  Uann. 

Beck   V.   Germania  Ins.  Co.,    23   La.     311. 

Ann.  575;  McMaster    v,    Ins.  Co.,  55 
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So  is  a  flemand  under  oath  on  the  part  of  the  assured  for 
the  wliolc  amount  of  the  hi.ss,  where  part  of  the  loss  is 
payable  to  mortgagees. •  But  not  his  statement  that  he 
"  owned"  tlie  [)roi)erty,  where  it  appears  thju  lie  had  only 
an  estate  for  life."  Exaggerating  the  value  of  the  insured 
])ro]»erty,  although  done,  not  with  intent  to  gain  the 
excess,  hut  only  to  induce  the  company  to  make  a  speedy 
settlement,  and  to  accord  a  suflicient  sum  to  cover  the 
true  value,  is  a  fraud  within  a  provision  in  the  policy 
that  all  fraud  or  attempt  at  fraud,  on  the  part  of  the 
insured,  shall  cause  a  forfeiture.^ 

§  2084.     Limitation  of  Suit  on  Policy — As  to  Time. — 

Where  a  loss  is  payable,  by  the  terms  of  the  policy,  a 
certain  time  after  proof  is  made  suit  cannot  be  brought 
until  after  the  expiration  of  tha^  time;*  but  if  the  insurer 
absolutely  refuse  payment,  suit  may  be  brought  imme- 
diately.^ The  provision  of  the  charter  of  a  mutual 
company  that  no  execution  shall  issue  upon  any  judg- 
ment against  it  until  three  months  after  the  rendition 
thereof  will  be  enforced,  although  the  judgment  be 
founded  upon  a  foreign  judgment  rendered  long  before." 
A  condition  in  a  policy  of  fire  insurance  that  no  action 
against  the  insurers  for  the  recovery  of  any  claim  upon 
the  policy  shall  be  sustained  unless  commenced  within 
a  certain  period  after  the  loss  shall  have  occurred,  and 
that  the  lapse  of  this  period  shall  be  conclusive  evidence 
against  the  validity  of  any  claim  asserted  if  an  action  for 
its  enforcement  be  subsequently  commenced,  is  valid, 
and  is  generally  held  not  to  bo  in  contravention  of  the 
policy  of  statutes  of  limitation.^     But  there  may  be  legal 

'  Lewis  r.  Iiih.  Co.,  6.*?  Iowa,  193.  «  Judkiiis  v.  Ins.  Co.,  .39  N.  H.  172. 

■■'  Andes  v.  Ins.  Co.,  71  111.  (520.  '  Thompson  v.  Ins.  Co.,  25  Fed.  Rep. 

*  Skeipcr   i-.  New    Hanip.shire   Fire  200;  Amesljury   r.   Howditch   Mutual 
Co..  fit)  N.  H.  401.  Fire  Ins.  Co.,  6  Gray,  r)9l);  Glass  v. 

♦  Caniborliiii,'   v.  McCall,  2  Yeates,  Wall<er,  GO  Mo.  32;  Riddles! >arger  ?'. 
281;  1  Am.  Deo.  341.  Hartford  Ins.  Co.,  7  Wall.  .SSG;  Cray 

^  AlUgrc /'.  Ins.  Co.,  6  Har.  &  J.  408;     v.  Hartford  Ins.  Co,,  1  lilatehf.  280; 
14  Am.  Dec.  289.  Brown  v.  Roger  Williams  Ins.  Co.,  7 


3549 


OENi'T?  .L    rRINCIPLES. 


§  20S4 


H.  172. 
3(1.  Rep. 
Mutual 

ilass  V. 


excuses  for  not  bringing  tlie  action  within  the  time  lim- 
ited, and  of  tliei^e  are  the  following,  viz.:  Impossibility  of 
performance  on  account  of  other  conditions  of  the  policy. 
Thus  under  a  provision  that  no  suit  shall  bo  sustainable 
unless  commenced  within    six    months   after   loss,  and 
elsewhere  providing  that  the  company  will  pay  any  loss 
sixty  days  after  due  notice  and  proof,  the  six  months  do 
not  begin  to  run  until  after  the  sixty  days;'  so  where  a 
suit  is  to  be  brought  within  six  months  from  the  time  of 
the  loss,  and  the  loss  is  not  payable  until  sixty  days  after 
the  adjustment,  and  the  parties,  in  good  faith,  and  without 
objection,  are  occupied  so  long  in  adjusting  the  loss  that 
sixty  days  from  the  date  of  the  adjustment  does  not  expire 
within  the   six  months,  a  suit  brought  at  the   expira- 
tion of  sixty  days  will  be  sustained;*  so  where  the  insurable 
interest  was  a  mechanic's  lien,  the  value  of  which  could 
only  be  deternined  by  a  judgment  of  court  upon  suit, 
which  was  brought  immediately  upon  the  occurrence  of 
the  loss,  but  did  not  come  to  judgment  till  after  the 
expiration  of  the  time  limited  for  bringing  suit  for  the 
loss,  it  being  also  stipulated  that  proof  of  the  value  of  the 
loss  must  be  made  before  it  could  be  demanded,  it  was 
held  that  the  limitation  of  the   suit  was  inoperative;'  so 
where  the  delay  is  caused  by  hopes  of  amicable  adjust- 
ment held  out  by  the  company.*     A  limitation  subject  to 


R.  I.  301 ;  5  R.  I.  304;  Wilson  v.  /Etna 
Ins.  Co.,  27  Vt.  99;  Williams  v.  Ver- 
mont Mutual  Ins.  Co.,  i»0  Vt.  2U-2; 
Peoria  Ins.  Co.  v.  Whiteiiill,  25  111. 
4(50;  Nortli  Western  Ins.  Co.  v.  Thienix 
Oil  and  Candle  Co.,  31  Pa.  St.  449; 
Bruce  v,  Savannali  Mutual  Ins.  Co., 
24  Ga.  97;  Portage  County  Mutual 
Ins.  Co.  V.  West,  G  Oliio,  599;  Carter 
r.  Humboldt  Fire  Ins.  Co.,  12  Iowa, 
287;  Stout  V.  City  Fire  Ins.  Co.,  12 
Iowa,  371;  79  Am.  Dec.  539;  Ripley 
V.  i'Etna  Ina.  Co.,  29  Barb.  552;  Fullam 
V,  New  York  Union  Ins.  Co.,  7  Cray, 
61;  66  Am.  Dec.  4(52;  Patrick  v.  Ins. 
Co.,  43  N.  H.  G21;  80  Am.  Dec.  497; 
Msrchants'  lus.  Co.  v.  Lacroix,  35  Tex. 


249;  14  Am.  Rep.  370;  Chandler  v 
Ins.  Co.,  20  Minn.  85;  18  Am.  Rep. 
385.  ^ 

'  Ellis  V.  Ins.  Co.,  64  Iowa,  507. 
But  see  Cliaiiibers  i\  lus.  Co.,  51  Conn. 
17;  50  Am.  Rep.  1. 

'^  Mayor  r.  Ins.  Co.,  10  Bosw.  537; 
Badger  v.  Ins.  Co.,  9  Ins.  L.  J.  627; 
Chandler  v.  Ins.  Co.,  21  Minn.  85;  18 
Am.  Rep.  385;  Barnum  v.  Ins.  Co., 
U7  N.  Y.  188. 

»  Stout  r.  Ins.  Co.,  12  Iowa,  371;  79 
Am.  Dee.  539. 

«  Grant  v.  Ins.  Co.,  5  Tnd.  23;  61 
Am.  Dec.  74;  Killips  v.  Ins.  Co.,  28 
Wis.  472;  9  Am.  Rep.  506;  Little  v. 
lus.  Co.,  123  Mass.  380;  25  Am.  Rep. 
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a  condition  wlucli  may  be  defeated  by  either  party,  as 
that  no  suit  sliall  be  brought  until  tlio  case  has  been  sub- 
mitted to  arbitration,  since  cither  party  may  refuse  to 
arbitrate,  is  invalid.'  A  suit  brought  after  the  expiration 
of  the  time  limited,  although  a  prior  suit  commenced 
within  the  limited  period  may  have  been  nonsuited,  or 
judgment  thereon  arrested,  cannot  be  maintained.*  That 
an  action  is  brought  in  a  court  which  has  no  jurisdic- 
tion of  the  defendant  does  not  extend  the  time  for  bring- 
ing suit  in  a  court  having  the  requisite  jurisdiction.' 
But  where  a  suit  was  commenced  within  the  time  limited, 
but  by  mistake  the  name  of  the  wrong  company  was 
inserted  in  the  body  of  the  summons,  the  defendant 
having  voluntarily  appeared  to  move  to  dismiss,  the 
plaintiff  was  allowed  to  amend  by  inserting  the  name  of 
the  defendant,  and  proceed  with  his  suit.*  A  new  promise 
or  acknowledgment  will  not  revive  a  cause  of  action 
barred  by  such  limitation.^ 

iLLrsTKATioNs.  —  A  polioy  provided  that  suit  was  not  to  be 
brouglit  until  the  expiration  of  two  months  after  the  loss  be- 
canio  due.  A  loss  was  allowed,  payable  in  sixty  days.  Held, 
that  suit  miglit  be  brought  two  months  after  the  allowance  was 
made:  Utica  Ins.  Co.  v.  American  Mutual  Ins.  Co.,  16  Barb.  171; 
Chandler  v.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep.  385.  A  loss 
was  not  to  be  payable  till  an  inventory  was  sent  and  an  ap- 
praisal permitted  by  the  insured,  and  nothing  was  done  about 
an  appraisal  by  either  party.  Held,  that  a  recovery  might  be 
had  without  an  appraisal:  Com.  Ins.  Co.  v.  Robinson,  G4  111. 
205;  IG  Am.  Rop.  557.  Suit  was  brouglit  thirteen  days  before 
the  exi)iratioa  of  the  time  limited.  The  writ  was  immediately 
j)laced  in  the  hands  of  the  ollicor,  who  made  return  that  he 
could  not  find  the  defendant.  The  next  day,  which  was  two 
days  after  the  expiration  of  the  time  limited,  another  summons 


96;  St.  Paul  Ins.  Co.  ?-.  ^IcCrcgnr,  03 
Tux.  ;W).  Hut  see  (ioodeii  /•.  Ins.  Co., 
20  N.  H.  7.3;  Blank  v.  lius.  Co.,  .S(i  La. 
Ann.  oUl). 

'  Leach  v.  Ins.  Co.,  .")S  N.  H.  '2ir>. 

''  Kulillesbarger  i\  Itn.  Co.,  7  Wall. 
38(5;  Brown  v.  Ins.  Co.,  7  R.  I.  301; 
Wilson  V.  Ina.  Cr.,  27  Vt.  it'.t;  Arthur 
V.  lua.  Co..  78  N.  Y.  402;  OLaughlin 


V.  Ins.  Co.,  3  McCrary,  .543.  But  see 
Franklin  Ins.  Co.  v.  McCrea,  4  G. 
Grucne,  221). 

'  Keystone  Mutual  Benefit  Ass'n  v. 
Norri.s,  115  Pa.  St.  446;  2  Am.  St. 
Hep.  372. 

*  Burton  v.  Ins.  Co.,  26  Ohio,  467. 

=•  Williania  v.  lua.  Co.,  20  Vt.  222. 


3550 


3551 


GENERAL    PRi:>7CIPLES. 


2084 


an  ap- 
about 
ght  be 
G4  111. 
before 
iately 
lat  he 
as  two 
miuons 

But  see 
la,  4    G. 


o,  467. 
t.  222. 


was  issued,  with  which  the  defend mt  was  served.  Held,  that 
the  action  was  sustainable:  Peoria  Ins.  Co.  v.  Hall,  12  Mich. 
202.  A  policy  provided  that  a  loss  thereunder  should  be 
payable  sixty  days  after  proof  then  of,  and  that  a  suit  for  the 
recovery  of  any  claim  under  the  policy  should  be  brought 
within  twelve  months  after  the  loss  occurred.  Held,  that  the 
twelve  months  did  not  commence  to  run  until  tlie  loss  was  due 
and  payable,  —  the  expiration  of  the  sixty  days  after  the  proof 
of  the  same:  Spare  v.  Ins.  Co.,  9  Saw.  142.  A  fire  insur- 
ance policy  limited  the  time  for  suing  upon  it  to  a  "  term  of 
twelve  months  next  after  the  loss  or  damage  shall  occur." 
Held,  that  this  term  did  not  begin  1o  run  until  twelve  months 
after  the  loss  became  payable  by  the  terms  of  the  policy:  Steen 
V.  Niagara  Fire  Ins.  Co.,  89  N.  Y.  iJlS;  42  Am.  Rep.  297.  A 
policy  provided  that  no  action  should  be  sustained  thereon 
unless  commenced  within  six  months  after  the  loss  should 
occur;  and  also  that  no  suit  could  be  maintained  until  arbi- 
trators had  fixed  the  amount  of  the  ]  oss.  Held,  that  the  action 
could  be  commenced  within  six  mcmths  after  the  arbitrators 
had  fixed  the  amount  of  the  loss,  although  more  than  six 
months  after  the  loss  occurred :  Barber  v.  Fire  and  Marine  Ins. 
Co.  of  Wheeling,  16  W.  Va.  658;  37  Am.  Rep.  800.  Contra, 
Johnson  v.  Ins.  Co.,  91  111.  92;  33  Am.  Rep.  47.  A  policy  was 
conditioned  that  no  suit  upon  it  should  be  sustained  unless 
commenced  within  a  year  after  the  claim  should  accrue.  An 
action  was  commenced  upon  it  within  the  year,  and  on  the 
trial  it  appeared  that  in  the  statement  of  encumbrances  in 
the  application  a  mortgage  had  been  omitted.  The  plaintiff 
offered  to  show  that  the  defendant's  agent  was  informed  of 
the  mortgage,  but  omitted  it  by  mistake.  The  court  ex- 
cluded the  evidence,  but  offered  to  allow  the  plaintiff  to 
amend  his  complaint,  setting  up  the  mistake.  The  plaintiff 
refused,  and  was  nonsuited.  Afterwards,  and  after  the  lapse 
of  a  year  from  the  accruing  of  the  claim,  he  commenced 
another  suit.  Held,  not  maintainable,  although  the  defend- 
ant's counsel  accepted  the  costs  in  the  first  suit,  and  gave 
the  plaintiff's  counsel  time  to  make  case  or  exceptions: 
ArOmr  v.  Homestead  Fire  Ins.  Co.,  78  N.  Y.  462;  34  Am.  Rep. 
550.  A  policy  provided  that  no  suit  should  be  maintained 
thereon  unless  commenced  within  twelve  months  after  loss  or 
damage.  To  avoid  this  provision  set  up  in  defense  to  an  action 
thereon,  the  plaintiff  showed  that  a  third  person  had  obtained 
an  injunction  restraining  the  defendant  from  paying  and  the 
holders  from  receiving  the  loss  or  damage  under  the  policy. 
The  New  York  statute  of  limitations  provides  that  when  the 
commencement  of  an  action  shall  be  stayed  by  injunction 
the  time  of  the  continuance  of  the  injunction  shall  not  be 
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part  of  thn  time  limited  for  the  commencement  of  the  action. 
Jlcld,  1.  That  the  injunction  did  not  suspond  the  operation  of 
the  limitation  nor  relieve  from  the  forfeiture;  2.  Tliat  the  ex- 
ception in  the  statutes  does  not  ai)ply  to  limitations  hy  contract, 
but  only  to  statutory  limitations;  3.  That  tlie  injunction  di(i 
not  restrain  the  bringing  of  an  action:  Willi nxoti  v.  First 
NntinnnI  /«.-<.  Co.,  72  N.  Y.  ^IJM);  28  Am.  Rep.  KIO.  One  of  the 
provisions  was,  that  no  suit  for  a  recovery  under  tlie  ixiliey 
should  be  sustainal)le  in  any  court  unless  commenced  within 
twelve  months  next  after  the  lo.ss  should  occur.  A  creditor  of 
the  insured  aUached  the  amount  duo  his  debtor  under  tlie 
j)oIicy  for  a  loss,  by  a  proci-ss  of  foreign  attachment,  witliin 
twelve  months  after  such  loss  oc(nirred,  and  the  creditor,  after 
the  twelve  months  had  (>xpired,  brought  scire  ft ir inn  against  the 
insurance  company.  Ifrld,  that  the  attacihment  suit  saved  the 
claim  against  the  limitation  contained  in  the  policy,  and  that 
the  srirc  facias  might  be  sustained:  Harris  v.  Phoenix  Ins.  Co., 
85  Conn. "310. 

§  2085.  As  to  Place. — A  condition  in  a  policy  limiting 
the  place  wliere  the  action  is  to  be  brought,'  or  that  suit 
is  only  to  be  brought  in  a  certain  state,  is  invalid.'' 

§  2086.  Waiver  of  Conditions.  —  These  conditions  as 
to  action  may  be  waived  by  the  insurer  either  expressly 
or  impliedly.*  Thus  a  condition  allowing  an  exemption 
from  suit  for  a  certain  time  after  the  loss  is  waived  by  the 
insurer  refusing  absolutely  to  \>i\y*  or  by  a  general  denial 
of  any  liability  on  the  part  of  the  company.* 

Illustu.vtions. —  Losses  were  to  be  paid  within  ninety  days 
after  proofs  should  be  completed  and  filed,  and  a  suit  not  com- 
menced within  six  months  after  the  loss  to  be  barred.  Amende(l 
proof  of  the  loss,  which  occurred  on  July  5th,  was  filed  with  the 
company,  on  their  suggestion  of  the  defect  made;  October  7th, 
on  October  14th,  and  it  was  stated  by  the  secretary  January 
2d,  in  reply  to  an  inquiry,  that  the  claim  would  be  paid 
January  14th.  Held,  that  this  was  a  suspension  of  this  stipu- 
lation: Ames  v.  Ins.  Co.,  14  N.  Y.  253. 

'Nutew.  Ins.  Co.,  6  Gray,  174;  Hall  391;  Coursin  v.  Ins.  Co.,  46   Pa.   St. 

V.  Ins.  Co..  6  Gray,  185;  Amesbury  v.  323. 

Ins.  Co.,  6  Gray,  590.  ♦  Hoflfecker  v.  Ins.   Co.,  5  Del.  101; 

•'Reichard    v.    Ins.    Co.,    31    Mo.  Cobb  v.  Ins.  Co.,  11  Kan.  93. 

518.  *  Norwich  etc.   Co.  r.  Ins.  Co.,  34 

^  Ripley  v.  Ins.  Co.,  29  Barb.  552;  Conn.  561;  Phoenix  Ins.  Co.  v.  Taylor, 

Columbian   Ins.    Co.    v.    Lawrence,  2  5  Minn.  492;  Warner  v.  Ins.  Co.,  14 

Pet.  25;  Graves  v.  Ins.  Co.,  12  Allen,  Wis.  318. 
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§  2087.     Agreements    to    Refer   to    Arbitration.  —  A 

Hti[)ulation  tliat  suit  shall  not  bo  brought  on  the  policy, 
hut  that  tho  dispute  shall  bo  referred  to  arbitration,  is 
invalid,  as  ousting  the  jurisdiction  of  the  courts.'  A 
hiiliulation  in  a  policy  for  a  reference  in  case  of  a  did'er- 
ciu'o  of  opinion  "as  to  tho  amount  of  loss  or  damage" 
(loi>s  not  apply  to  a  case  where  th^re  is  no  ditFerence  of 
opinion  as  to  the  amount  of  loss,  but  the  company  denies 
nil  liability  under  the  policy."  But  a  clause  in  a  life  policy 
tJiat  the  company  would  pay  the  amount  insured  for  if 
in  tho  opinion  of  their  aurgeon-in-chief  the  l>arty  did  not 
(lie  of  intemperance,  is  a  condition  i)recedent  to  the  right 
of  the  plaintiir  to  recover,  and  is  not  void  as  contraven- 
ing public  policy  or  ousting  the  courts  of  their  jurisdic- 
tion, the  agreement  being  complete  and  the  arbitrator 
designated."  A  clause  in  a  policy  requiring  direct  or  posi- 
tive proof  tbat  the  death  of  tho  assured  was  caused  by 
external  violence  and  accidental  means,  and  was  not  the 
result  of  design,  either  on  the  part  of  the  assured  or  any 
other  person,  will  not  prevail  as  a  rule  of  evidence  on  the 
trial  of  an  action  against  the  insurer.  Courts  will  not 
permit  the  course  of  justice  to  be  stipulated  or  contracted 
ill  such  manner  as  to  defeat  the  ends  to  be  subserved  by 
a  trial.'* 

Illustrations.  —  A  policy  provided  that  any  controversy 
concerning  loss  or  damage  should  be  submitted  to  arbitrators 
at  the  request  of  either  party,  and  that  no  suit  should  be 
brought  on  the  policy  until  after  an  award.  Arbitrators  were 
appointed.  Tiioy  failed  to  agree.  The  assured  then  brought 
suit  on  the  policy.  Held,  that  the  agreement  to  arbitrate  was 
revocable,  and  that  the  bringing  of  the  action  revoked  it: 
Commercial  Union  Assurance  Co.  v.  Hocking,  115  Pa.  St.  407;  2 
Ain.  St.  Rep.  5G2. 

'See  Title  Arbitration  and  Award;  St.  478;  21  Am.  Rep.  SO;  Ph(i>nix  Ins. 

Allugre  V.  Ins.  Co.,  (5  Har.  &  J.  408;  Co.  v.  Badger,  5.3  Wis.  284;  Wallace  r. 

14  Am.    Dec.    289;    Robinson  v.  Ins.  Ins.  Co.  4  McCreery,   123;  Nurney  v, 

10.,  17    Me.   131;    35  Am.   Dec.   239;  Ins.  Co.  30  N.  M.  350. 
Wyukoopr.   Ins.  Co.,   91  N.  Y.  478;         'i  Campbell  w.  Ins.  Co.,  1  McAr.  246; 

43  Am.  Rep.  GS6.  240;  29  Am.  Rep.  591. 

'  Lanher  v.  Ins.  Co.,  18  Hun,  98;  55         *  Utter    v.    Travelers   Ins.   Co.,  65 

Uow.  Pr.  318;  Mentz  o.  Ins.  Co.,  79  Pa.  Mich.  545;  8  Am.  St.  Rep.  913. 
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g  2088.     Waiver  and  Estoppel  -  In  General. —  Tf  the 

insurer  deliver  tlic  policy  al'ler  u  full  knowledge  of  facts 
U])()U  wliicli  its  Viilidily  may  be  dis])uted,  this  is  u  waiver 
of  tlKMM,an(l  ho  will  thereafter  be  esloppi'd,  when  a  claim 
is  made,  from  setting  up  such  facts  as  a  defense.'  In  like 
manrior,  any  acts,  declarations,  or  course  of  dealinj;  after 
delivery  by  the  insurers  with  a  knowh dge  of  the  facts 
const ititung  a  breach  of  a  condition  of  the  policy  reco^- 
ni/in<;  the  policy  as  still  valid,  and  from  whi(di  the  insured 
mii;ht  fairly  infer  that  he  was  protected,  will  amount  to 
a  waiver  of  such  breach,  and  estop  liio  insurers  from  set- 
ting it  up  in  (h^fenso.-  Acceptance  of  premiums  knowing 
that  the  policy  is  subject  to  forfeiture  for  violation  of  a 
condition  is  a  waiver  of  tlie  conditions.^  An  insurance 
company  may  waive  the  right  to  treat  a  policy  as  void 
because  of  the  want  of  solo  and  unconditional  ownership 
by  recognizing  it  as  vidid  after  knowledge  of  the  facts.' 
Conditions  in  a  policy  avoiding  it  if  the  interest  of  the 
insured  bo  other  than  the  entire  and  solo  ownership,  and 
this  be  not  so  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  the  policy,  also  in  case  of  other  insur- 
ance without  the  consent  of  the  com])any  written  thereon, 
is  waived  by  the  omission  of  the  general  agent,  although 
informed  bv  the  insured,  to  note  the  facts  on  the  policv.' 
Issuing  a  policy  after  notice  of  the  existence  of  previous 

'  M.ilif.iicy  r.  Ins.  Vo.,  L.  II.  G  Com.  IV22;  Dayton  Tns.  Co.  v.  Kelly.  2t  Olii,, 

I'.  '_'.")•_';  Coiiinicrijial  Ins.   Co.   v.   Ivod,  St.    'M'>.     Di'livcriiig    tlic    policy    junl 

fil  111.  4()l';  Moiri-^on  r.  Universal  etc.  receiving  tk*  iiroip.iuni  estops  the  in- 

Ins.  Co.,  L.  K.  8  Ex.  40;  (leili   r.  Kn-  surer  from  tleuyint,'  tlio   fact  that  tlu^ 

terprise  Ins.  Co.,  I   i>ill.  44!l;  Lorillaid  contract  of  insurance  was  maile:  In  ic 

Fire   Ins.   C'o.   v.    McCuUocli,  '_'l    Ohio  State  of  l'euu.sylvaiiia  Ins.  Co.,  l.''J  i'"eil. 

St.  170;  S  Am.  Uep.  52;  Jlichinond  r.  Rep.  KM). 

Nia.'ara    I-'irc   Ins.  Co.,  7'J  N.  V.  -'AO;  '^  (leori^'ia    In.s.    Co.    »'.    Kinnor,    'JS 

Peoria  Marine  and  Fire  Ins.  Co.  v.  Tcr-  Gratt.  ^8;  Titus  r.  In.s.  Co.,  81   N.  V. 

kins,    10   .Mich.   IISO;  Van   Schaeck  v.  410;   I'iiuni.x  Ins.  Co.  r.  Stcven.son,  78 

Niagara  In.s.  Co.,  OS  N.  Y.  134;  Ben-  Ky.  150;  I'cnn.sylvania  Fire  Ins.  Co.?-. 

nett  i\  North  British  etc.  lua.  Co.,  81  Kittle.  .SO  .Mich.  51. 

N.  Y. 'i7:i;  ;i7  Am.  Rep.  501;  Shaw  ?).  'Northwestern    etc.     Ins.    Co.    v. 

Scottish   Provincial   Ins.  Co.,   1    Fed.  Am.iinan,   10  111.   App.   5'28. 

Rep.  701;    .Michigan  etc.  Ins.  Co.  v.  '  Lewis?-.  Ins.  Co.,  0.3  Iowa,  10.1. 

Lewis,    30    Mich.   41;    fTcrmania  Firo  '  Richmond  y.  Niagara  Fire  lus.  Co., 

Ins.  Co.  r.  McKee,  04  III.  404;  Smith  70  N.  Y.  230. 
V.  Coiainouwealth  Ins.   Co.,  40  Wia. 
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[itilicios  of  insurance    in   other  companies  on   the  same 
pi'ojH'rty  witliDUt  indorsing  its  written  consent,  etc.,  is  a 
uiiiver  of  the  condition  recpiiriug  it.'     'I'Ik;  reciuirement 
thill  a  c()nsent  to  other  insurance  must  Ix^  indors(Ml  on  the 
|M.licy  may  ho  waived  hy  the  failuro  of  the  coin}>any  to 
n  pudialo   tlio   vorl)al   consent   of  its   general  agent,   the 
;i--iircd   having  acted  in  the  l)eli(>f  that  tiie  consent  was 
rH'cctual.'    So  a  company  nuiy  esto[)  itself  from  contesting 
n  suit  on  a  i>olicy  on  the  ground  that  e(M'tain  eneiunhrauees 
were  not  dis(dosed,  if  for  a  year  it  lias  ajipeared  desirous  to 
adjust  ami  pay  the  loss,  and  has  not  decdareci  iliat  the  policy 
wiis  avoided.'     Where  insurance  has  become  forfeited  hy 
a  sheriir's  sale  of  the  property,  the  coi.ipany  may  waive 
the  forfeiture,  and    the   property  having  tl'on    been  rc- 
uii[u'r!'  i   by  the  assured,  the  obligation  of  lb'-  policy  will 
reattach/     The  written  assent  of  a  fire  in.-,uranco  com- 
|i;uiy  to  a  transfer  of  a  policy  does  not  operate  as  a  waiver 
()(  a  prior  forfeiture  of  the  policy  by  a  breach  of  one  u( 
its  conditions,  although  the  agents  of  the  company  were 
fully  aware  of  the  breach  at  the  time.^    That  an  insurance 
;\;,H'iit  wrote,  acknowledged,  and  witnessed  a  deed  of  con- 
veyance is  not  a  waiver  of  the  condition  in  the  policy 
aiiiiiist  alienation."     Llndiu'  a  provision  that  a  waiver  of 
any  conditions  must  bo  "clearly  expressed   and   indorsed 
im  Ihc  i)i)licy,"  the  oral  agreement,  of  the  cduipany  to  ])ay 
atlevthe  loss  without  the  re(|uii'ed  statemtuit  tliereof  is 
not  a  waiver,'  ^ 

hirsrit.vTioN's.  —  An  insurance conijiMny  nii^ht  have  declared 
a  liiv  policy  forfeited  for  a  chaufjic  of  title  in  the  property  in- 
puivl. liut,  knowing  all  tlu'  facts,  called  tor  jironts  of  loss,  and 
proini>cd  to  pay  the  loss.  licld,  that  tlu;  forfeiture  was  waived: 
Sila.fki-'j  V.  Ins.  Co.,  G7  Cal.  30.     The  holder  of  a  fire  policy 

'  Hi  iur.lsiMi    V.    Westchester    Fire  Ins.  Co.,  ]  17    I'a.  St.  .'"y IS;  2  Am.  St. 

Ins.  l ".,  i:,  linn,  47"-'.  Kep.  70.S. 

'  Mdrriiii  r.   North  America   In.s.  '  Ins.  Co.  of  N.  America  v.  Garland, 

Co.,  (ill  l:-i.  .•{.->:{;  5  Am.  St.  Hep.  ().'}.  10  111.  'A'O. 

'NLiguri  l-'ire    Ins.   Co.   v.   Miller,  «  Liihiti"  c.  Ins.  Co.,  GO  N.  H.  7.5. 

120  P.i.  St,r,o4;  6  Am.  St.  Rep.  72(5.  "  Universal  etc.  lus.  Co.  v.  Weiss, 

*  ElhoU  c,  Ashland    Mutual    Firo  1015  Pa.  St.  20. 
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died,  leaving  a  will  disposing  of  all  his  property,  and  the  com- 
l)any,  knowing  of  his  death,  issued  annual  renewals  thereof  in 
his  name.  Held,  a  waiver  of  a  condition  avoiding  it  in  case  of 
any  transfer  without  the  writteu  consent  of  the  company:  Robin- 
son V.  Ins.  Co.,  18  Hun,  395.  Property  was  insured  by  the  origi- 
nal policy  to  the  amount  of  two  hundred  dollars,  and  after  the 
policy  was  claimed  to  have  been  forfeited  by  the  introduction 
of  new  eleme.its  of  risk,  the  company,  with  full  knowledge  of 
the  facts,  by  an  indorsement  on  the  policy,  added  one  hundred 
dollars  to  the  risk  on  the  same  property,  and  in  the  indorse- 
ment stated  the  whole  risk  as  thus  increased  to  be  three  hundred 
dollars.  Held,  that  the  forfeiture  was  waived  by  the  company: 
Rathhone  v.  Ins.  Co.,  31  Conn.  193.  On  May  29th  a  lif.> 
insurance  company,  wrote  to  a  person,  whose  policy  was  for- 
feited by  failure  to  make  a  certain  payment,  that  if  he  would 
send  a  certificate  of  his  good  health  from  a  certain  })hysician, 
with  remittance  for  premiums  due,  the  policy  would  be  rein- 
stated; all  of  wliich  he  did  June  6th,  but  the  company  declined 
to  fulfill,  alleging  that  the  privilege  expired  May  28th.  Held, 
that  the  waiver  was  valid;  that  the  time  he  took  for  response 
and  remittance  was  not  unreasonable;  that  no  further  tender 
was  required:  Miesell  v.  Ins.  Co.,  76  N.  Y.  115. 

§  2089.  Negligence  of  Insured  as  a  Defense.  —  Tliat 
the  fire  was  caused  by  the  negligence  of  the  insured,  or  by 
that  of  his  tenants,  agents,  or  servants,  is  no  defense.' 
One  of  the  objects  of  insurance  is  recompense  for  one's 
negligence;  therefore  if  the  negligence  of  the  assured  is 
not  willful,  or  of  such  a  degree  as  amounts  to  fraud,  the 


'  Cumberland  Valley  Mutual  Protec- 
tion Co.  I'.  Douglas,  58  Pa.  St.  419;  98 
Am.  Dec.  298;  Shaw  v.  Robberds,  6 
Ad.  &  E.  75;  Catlin  r.  Springtield 
Fire  Ins.  Co.,  1  Sum.  431;  San  ford  v. 
Mechanics'  Mutual  Fire  Ins.  Co.,  12 
Cush.  541;  Daniels  v.  Hudson  River 
Fire  lus.  Co.,  12  Cush.  410;  59  Am. 
Dec.  192;  Mickey  v.  Burlington  Ins.  Co., 
35  Iowa,  174;  14  Am.  Rep.  494;  Austin 
V.  Drewe,  G  Taunt.  43li;  4  Camp.  5til; 
Maryland  Fire  Ins.  Co.  v.  Whitford, 
2  Law  Transcript,  284;  Coluud)ian 
Ins.  Co.  V.  Lawrence.  10  Pet. '507; 
Gates  V.  Madison  County  Mutual  Ins. 
Co.,  5  N.  Y.  469;  55  Am.  Dec.  IWO; 
Williams  v.  New  England  Mutual  Fire 
Ins.  Co.,  31  Me.  219;  Johnson  i'.  Berk- 
sliire  Mutual  Fire  Ins.  Co.,  4  Allen, 
388;  Waters  v.  Merchants'  Louisville 


Ins.  Co.,  11  Pet.  213;  Govcw.  Farm- 
ers' Mutual  Fire  Ins.  Co.,  48  N.  II. 
41;  97  Am.  Dec.  572;  National  Ins. 
Co.  V.  Webster,  83  111.  470;  Gerinani;i 
Ins.  Co.  V.  Sherlock,  25  Ohio  St.  ."Ci; 
Jameson  r.  Royal  Ins.  Co.,  7  I-  R.  C. 
L.  12();  Purrin  tu  Ins.  Co.,  11  Ohio, 
147;  38  Am.  Dec.  729;  St.  Louis  Ins. 
Co.  V.  Glasgow,  8  Mo.  713;  42  Aui. 
Dec.  Gljl;  Henderson  t\  Ins.  Co.  ]() 
Rob.  (La.)  104;  43  Am.  Dec.  170. 
Neglect  by  the  servants  of  one  as.sunjJ 
to  obey  his  orders  that  the  water- 
casks  in  the  building  should  be  kept 
lull,  and  which  the  assured  had  rep- 
resented, but  not  warranted,  to  be 
"  kept  full  constantly,"  does  not  avoid 
the  policy:  Daniels  v.  Ins.  Co.,  12 
Cush.  410;  59  Am.  Dec.  192. 
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insurer  will  be  responsible.'  Mr.  May  says:  "No  case  in 
life  insurance  has  been  found  where  negligence  of  usual 
precautions  in  the  preservation  of  health,  or  even  the 
utmost  carelessness  and  recklessness  relative  thereto,  have 
been  made  a  ground  of  defense.  Yet  no  doubt  many 
eases  of  death  have  occurred  attributable  to  such  negli- 
gence as  the  cause."*  A  policy  on  goods  against  loss  by 
lire  is  not  avoided  by  the  use  for  a  single  night  of  the 
building  in  which  they  are  stored  as  a  shelter  for  the  crew 
uf  a  vessel  which  had  filled  with  water;  and  the  insurers 
are  liable  for  a  loss  occasioned  by  the  crew's  making  a 
fire,  contrary  to  the  express  directions  of  the  assured,  in  a 
store  which  is  in  an  unsafe  condition  at  the  time.'  The 
term  "  gross  negligence,"  as  used  in  a  condition  in  a 
policy  of  insurance  exempting  from  loss  on  that  account, 
is  the  want  of  that  diligence  which  even  careless  men  are 
accustomed  to  exercise.*  A  failure  to  comply  with  a  pro- 
vision in  a  policy  that  in  case  of  loss  or  misfortune  "the 
insured  shall  use  all  reasonable  and  proper  means  for  the 
.security,  preservation,  relief,  and  recovery  of  the  prop- 
erty insured,"  or  with  like  stipulations  as  to  forwarding 
property  to  its  destination,  and  not  selling  except  at  pub- 
lie  sale,  will  preclude  a  recovery  for  any  increase  of  the 
lo.ss  caused  by  such  non-compliance.'*  Under  such  a 
clause  the  insured  is  not  obliged,  where  the  goods  consist 
of  shirts,  bosoms,  and  collars,  which  have  been  injured 
(liielly  by  water  or  handling,  to  have  them  "  relaun- 
dried."^  Where  the  policy  requires  the  insured,  in  case 
of  exposure  to  loss  or  damage  by  fire,  to  use  all  possible 
diligence  to  preserve  his  goods,  and  provides,  in  case  of 
liLs  failure  to  do  so,  that  the  insurers  shall  not  be  liable 
for  any  loss  sustained  in  consequence  of  such  neglect,  if 

'  Phenix  Ins.    Co.    v.   Sullivan,    39  "  Franklin   Ins.  Co.   v.  Cobb,  2  Cin. 

Kan.  44'J.  Kep.  87. 

-  .May  on  Insurance,  sec.  409.  •*  Hoffman  v.  Ins.  Co.,  1  Rob.  (N.  Y.) 

U.oud  V.  Ins.  Co.,  2  Gray,  221.  "  '1;  19  Abb.  Pr.  325;  32  N.  Y.  405; 

*  Lycoining  Ins.   Co.  v.  Barringer,  88  Am.  Dec.  337. 
73  111.  230. 
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the  insured  shall  remove  his  goods,  the  circumstances  as 
they  existed  at  the  time  the  removal  was  made  must  de- 
termine the  necessity  for  the  removal;  and  whatever  loss 
or  damage  is  necessarily  sustained  by  the  removal  of  the 
property  insured,  when  the  danger  of  its  destruction  by 
fire  was  so  direct  and  immediate  that  a  failure  to  have 
made  the  removal  while  he  had  the  power  would  have 
been  gross  negligence  on  his  part,  he  is  entitled  to  recover 
under  the  policy.' 

Illustrations.  —  Plaintiff's  buildings,  which  were  insured, 
were  intentionally  set  on  fire  by  liis  wife,  who  was  iiisanc,  and 
wlio  lind  been  left  alone  by  the  plaintiff.  It  appeared  that  she 
luid  frequently  been  left  alone  before  this  occasion.  Held,  that 
plaintiff,  in  leaving  his  wife  alone,  had  not  been  guilty  of  such 
a  degree  of  negligenee  as  would  constitute  a  defense:  Gove  v. 
Fanners'  Mvtual  Fire  Ins.  Co.,  48  N.  H.  41;  2  Am.  Rep.  IGS. 
An  applicant  for  a  policy  of  fire  insurance  covenanted  to  keep 
his  stoves  and  pipes  well  secured.  After  the  policy  was  issued, 
the  wife  of  the  assured,  intending  to  remove  for  the  summer  a 
stove,  tlu!  pipe  of  whieh  passed  through  the  floor  of  an  upper 
room  and  thence  into  the  ehimney,  took  down  the  pipe  in  the 
upper  room  and  placed  a  bed  over  the  hole  in  the  floor,  but  did 
not  remove  the  stove  and  pipe  below.  Afterwards,  forgetting 
what  slie  had  done,  she  built  a  fire  in  the  stove,  which  set  fire  to 
the  bed  and  burned  the  house.  Held,  that  the  assured  couLl 
recover  on  the  policy:  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa, 
174;  14  Am.  Rep.  494. 

§  2090.  Fraud  or  Misconduct  of  Insured.  —  That  the 
loss  was  the  result  of  fraud  on  the  part  of  the  insured  will 
prevent  a  recovery;^  and  the  same  rule  applies  to  gross 
negligence  amounting  to  fraud.^  The  same  has  been 
held  as  to  misconduct;*  as  where  one  sets  fire  to  a  steam- 
boat by  throwing  on  combustibles,  brought  to  an  im- 
proper place  in  contravention  of  law,  and  for  the  purpose 
of  getting  up  a  great  head  of  steam  wdiile  the  steam- 
boat is  racing  with  another  boat.'     Evidence  that  plain- 

1  Case  V.  Ins.  Co.,  13111.  676.  '  Robinson  v.   Ins.  Co.,  27  N.  J.  I.. 

'^  Henderson  v.  Ins.  Co.,  10  Rob.  (La.)  134. 

1G4;  43  Am.  Dec.   17(5;  Western  Ins.  *  Chandler  v.  Ins.  Co.,  3  Cush.  3'_'.S. 

Co.  v.  Miller,  1  Handy,  325;  Huckius  "  Citizens'  Ins.  Co.  v.  Marsh,  41  Pa. 

V.  lus.  Co.,  31  N.  H.  238.  St.  387. 
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tiff's  agent  intentionally  set  fire,  from  which  a  loss  arose, 
for  the  purpose  of  defrauding  the  insurer,  the  agent  having 
taken  an  insurance  on  goods  in  the  same  building,  is 
inadmissible  in  defense  against  an  action  on  another 
policy  taken  out  by  such  agent  for  account  of  the  plaintiff, 
where  there  is  no  evidence  that  the  plaintiff  was  impli- 
cated in  the  fraudulent  design.^  One  who,  after  effecting 
for  his  own  benefit  insurance  on  another's  life,  murders 
him  to  obtain  the  insurance-money,  forfeits  his  right 
thereto.^  The  assignee  of  a  })olicy  of  insurance  contain- 
ing a  provision  "  that  all  fraud,  or  attempt  at  fraud,  by 
false  swearing  or  otherwise,  shall  be  a  complete  bar  to  any 
recovery  for  loss  under  it,"  cannot  enforce  a  recovery, 
although  the  assignment  wa.-'  nade  with  the  consent  of 
the  insurance  company,  if  the  transfer  proved  to  be 
fraudulent  as  to  creditors,  of  which  the  company  was 
iiinorant  when  it  consented  to  the  transfer;  and  this  is 
so,  although  the  assignee  was  the  local  agent  of  the  com- 
pany.' But  the  insurer  is  liable  if  the  insured  while  in- 
sane sets  fire  to  the  property  insured.* 

§  2091.  Remedy  of  Insurer  or  Insured  against  Third 
Party  Causing  Loss  —  Subrogation. — The  insurer  has  a 
right  of  subrogation  to  the  rights  of  the  insured  against 
third  parties  who  may  be  liable  to  the  insured  for  the 
loss.  The  contract  of  insurance  is  treated  as  an  indem- 
nity, and  the  insurer  as  a  surety  who  is  entitled  to  all  the 
remedies  and  securities  of  the  assured,  and  to  stand  in 
his  place.*  Thus  where  a  house  was  destroyed  bv  a  mob, 
and  the  insurers  paid  the  loss,  a  suit  against  the  hundred 
which  were  primarily  responsible  was  maintained  in  the 
name  of  the  insured,  but  for  the  benefit  of  the  insurers.® 


1  Henderson  v.  Ins.  Co.  10  Rob. 
(La.)  nil;  4:^  Am.  Dec.  17<5. 

-  New  York  Mutual  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591. 

»  Plujenix  Ins.  Co.  v.  Willis,  70  Tex. 
12;  8  Am.  St.  Rep.  5G6. 


*  Karow  v.  Ins.  Co.,  57  Wis.  5ti;  4G 
Am.  Rep.  17. 

•'  May  on  Insurance,  sec.  4.")4;  Rock- 
ingham ('.  Ins.  Co.,  Si)  ^le.  25;^;  03  Am. 
Dec.  (il8. 

**  Mason  v.  Sainsbury,  3  Doug,  61. 
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So  where  the  underwriters  have  paid  a  loss  occasioned  by 
sparks  from  a  locomotive,  they  may  recover  from  the 
railroad  company  the  amount  thus  paid,  in  a  suit  in  the 
name  of  the  owner  of  the  property  destroyed,  Avhich 
action  the  owner  cannot  control;'  so  where  the  loss  is 
entailed  by  the  negligence  of  a  common  carrier,  whereby 
the  goods  intrusted  to  his  care  are  destroyed  by  fire." 
Where  the  insured  has  conveyed  the  property  insured, 
the  right  of  the  insurer  to  be  subrogated  to  the  securities 
of  the  injured  for  the  payment  of  the  purchase-money 
cannot  arise  until  tliere  is  a  recovery  of  the  insurance, 
if  at  all,"'  An  action  will  not  lie  by  an  insurance  com- 
pany which  has  paid  a  loss  on  a  life  insured  by  it  (the 
death  of  the  insured  being  caused  by  the  negligence  of 
the  railroad)  against  the  railroad  for  the  amount  which 
it  has  been  forced  to  pay  through  its  negligence.^  A 
mortgagee  has  no  interest  in  an  insurance  policy  issued 
to  the  mortgagor  for  his  own  benefit,  and  cannot  be  sub- 
rogated to  the  latter's  rights.^  Where  a  person,  without 
the  knowledge  or  consent  of  the  insured,  procured  a  pol- 
icy of  insurance  to  be  canceled,  under  a  mistake,  as  he 
alleged,  of  the  object  of  the  insurance,  he  was  held  to 
have  substituted  himself  for  the  insurers,  and  to  be  liable 
to  the  insured  for  the  amount  of  the  policy.^  One  who 
effected  insurance  covering  his  own  goods  and  goods 
stored  with  him,  and  collected  the  insurance-money,  is 
liable  to  the  owner  of  such  stored  goods  for  his  share, 


•  Hart  V.  R.  R.  Co.,  13  Met.  99;  40 
Am.  iJuc.  719;  Monmouth  Ins.  Co.  v. 
Hutcliiiisoii,  i.'l  N.  .;.  Eq.  107;  Con- 
uectifut  Fire  Ins.  Co.  v.  R.  R.  Co.,  73 
N.  Y.  399;  Briglithope  R.  R.  Co.  v. 
Rogers,  70  Va.  443.  An  insurance 
company  wliich  had  paid  for  the  loss  of 
a  hotel  by  >ire  is  entitled  to  an  injunc- 
tion to  restrain  the  insured  from  set- 
tlement or  collection  of  his  claim  in 
suit  ai;ainst  a  railroad  company  for 
setting  tlie  hotel  on  (ire,  without  sub- 
rogation, etc. :  Hartford  lus.  Co.  v, 
Peuuell,  2  111.  App.  009. 


•■'Hall  V.  Ins.  Co.,  13  Wall.  307; 
Cales  r.  Ilailman,  11  Pa.  St.  ril."); 
Gi'orgia  Ins.  Co.  r.  Dawson,  '2  (iill, 
305.     .See  Title  Bailments  —  Carrier's. 

^  Morrison  i\  Ins.  Co.,  18  Mo.  '2&2; 
59  Am.  Dec.  299. 

♦  Mobile  Ins.  Co.  v.  Brame,  95  U.  S. 
754;  Connecticut  Mut.  Ins.  Co.  c.  R. 
R.  Co.,  25  Conn.  505;  05  Am.  Dec. 
571. 

'■  Ryan  v.  Adamson,  57  Iowa,  30. 

*  Gray  v.  Murray,  3  Johns.  Ch. 
167. 
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although  ho  did  not  request  or  know  of  the  insurance, 
and  did  not  ratify  it  before  the  payment  of  the  loss.'  If 
a  mortgagor,  intending  to  comply  with  a  stipulation  that 
lie  shall  effect  insurance  for  the  mortgagee's  benefit,  takes 
out  a  policy  accordingly  from  a  company  supposed  to  bo 
sohxMit,  but  which  proves,  after  a  fire  on  the  mortgaged 
property,  to  bo  insolvent,  this  does  not  entitle  the  mort- 
gagee to  insist  that  ho  shall  be  indemnified  from  the  pro- 
ceeds of  another  policy  taken  out  by  the  mortgagor  for 
his  own  benefit.'* 

Illustuations.  —  Premises  were  held  under  a  lease  contain- 
ing a  covenant  to  repair,  under  which  the  tenant  was  liable  to 
repair  injury  by  gas.  An  explosion  of  gas  damaged  the  prem- 
ises. The  tenant  recovered  compensation  from  the  party  who 
caused  the  explosion,  and  repaired  the  premises.  The  landlord 
had  received  payment  under  a  fire  policy,  and  the  insurer,  on 
discovering  that  the  premises  had  been  repaired,  sued  for  the 
return  of  the  money  so  paid.  Held,  that  the  plaintiff  was  enti- 
tled to  recover:  Darrell  v.  Tihbitts,  L.  R.  5  Q.  B.  Div.  560.  Plain- 
tiff's buildings  were  burned  by  the  negligence  of  the  defendant. 
Held,  that  the  plaintiff"  was  entitled  to  recover  of  defendant 
their  entire  value,  notwitlistanding  the  fact  that  the  insurer  of 
the  building  had  paid  plaintiff'  the  amount  of  the  insurance: 
Wchcr  V.  Morris  and  Esi^.v  R.  li.  Co.,  35  N.  J.  L.  409;  10  Am.  Rep. 
253.  In  a  policy  issued  to  tlie  owner,  loss  payable  to  mort- 
gagee, it  was  conditioned  that  the  acts  of  the  owner  should  not 
forfeit  the  policy  as  to  the  mortgagee,  and  that,  in  case  of  loss 
and  payment  to  the  mortgagee,  the  company  should  be  subro- 
gated to  liis  riglits.  The  policy  was  forfeited  as  to  the  owner 
by  his  alienation.  A  loss  occurring,  the  company  paid  the 
mortgagee,  was  subrogated  to  the  mortgage,  and  brought  action 
to  forecU)se  the  same.  HcUL  that  as  the  owner  had  forfeited  the 
policy  ns  to  him,  he  was  not  entitUid  to  have  the  insurance 
money  applied  on  the  mortgage:  Sprinqjicld  Fire  Ins.  Co.  v. 
Allen,  43  N.  Y.  3S9;  3  Am.  Rep.  711.  The  assured  has  an  ex- 
ecutory contract  for  sale  of  the  mortgaged  premises  at  the  time 
of  the  loss.  Held,  that  the  insurance  company,  on  payment  of 
the  loss,  could  not  be  subrogated  to  the  rights  of  the  insured, 
pro  tanto,  under  the  contract  of  sale:  Wiinhimjton  Fire  Ins.  Co. 
V.  Kellij,  32  ^Id.  421;  3  Am.  Rep.  149.  A  took  an  insurance 
policy  on  his  buildings;  then  he  agreed  to  sell  the  land  and 

'  Snow  V.  Carr,  61  Ala.  3(j3;  32  Am.         ^  Nordyke  and  Marinon  Co.  r.  Gery, 
Rep.  3.  112  lud.  535;  2  Am.  St.  Rep.  219. 
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buildings  to  B,  who  was  to  give  a  mortgage  back.  The  deed  to 
B  was  delivered  and  recorded,  and  tlie  niortgagi^  was  executed, 
except  that  B's  wife  had  not  signed  it.  It  wa.s  left  in  A's  hands 
until  this  could  bo  done,  when  the  jwlicy  was  to  be  assigned  by 
A  to  Jj.  IJefore  these  things  were  done  the  buildings  burned. 
Held,  that  the  insurance  ('oini»any,  on  paying  to  A  tlio  amount 
of  tlie  loss,  could  not  insist  on  an  assignment  of  the  mortgage: 
Nelson  V.  Bound  Brook  Mul.  Fire  Ins.  Co.,  43  N.  J.  Eq.  2oG;  3 
Am.  St.  Rep.  308. 

§  2092.  Remedies  of  Insured  against  Insurer.  —  Out- 
side the  ordinary  suit  on  the  policy,  where  there  lias  boon 
a  loss  before  the  policy  wa^  actually  delivered,  but  after 
the  conti'act  was  Jnado,  the  insured  may  resort  to  equity 
to  compel  the  issuance  to  him  of  a  policy,  which  court, 
bcsidesdecreeing  sjiecific  performance,  will  decree  payment 
of  the  loss;*  or  the  insured,  on  provin"^  the  contract, 
may  recover  at  law  w'ithout  the  issuance  of  the  policy.^ 
Whore  a  contract  was  made  to  issue  a  policy  of  fire  insur- 
ance which  was  not  fulfjlled,  it  was  hold  that  the  plaintiff 
might  recover  the  same  damages  as  if  suing  on  the  policy 
as  agreed  upon.'' 

Where  the  insured  finds  that  the  policy,  by  mistake  or 
fraud,  does  not  express  the  real  agreement,  he  may  apply 
to  equity  to  have  it  reformed.*  Evidence  showing  that 
the  insurer  and  insured  meant  to  make  a  certain  contract, 


*  Baile  v.  St.  Joseph  Ins.  Co.,  10 
Ins.  Law  J.  (iOH;  13  Cent.  L.  J.  2X\; 
■  Rhodes  V.  Railway  Passengers'  Ins. 
Co.,  5  Lims.  71;  Union  Mutual  Ins. 
Co.  V.  Com.  Mut.  Mar.  Ins.  Co.,  2 
Curt.  524;  affirmed  19  How.  318; 
Fried  V.  Royal  Ins.  Co.,  50  N.  Y.  243; 
Franklin  B'iro  Ins.  Co.  v.  Hewitt,  3 
B.  Mon.  231. 

'■' Perkins  v.  Washington  Ins.  Co.,  4 
Cow.  045;  Kentucky  5lutual  Ins.  Co. 
V.  Jenks,  9  Ind.  9(i;  Hamilton  v.  Ly- 
coming Ins.  Co.,  5  Pa.  St.  .339;  Whit- 
taker  V.  Fanners'  Union  Ins.  Co.,  29 
Barl).  312;  City  of  Davenport  v.  Peoria 
Mar.  &  Fire  Ins.  Co.,  17  Iowa,  276; 
Hallock  V.  Commercial  Ins.  Co.,  27 
N.  J.  L.  (54,-);  2G  N.  J.  L.  268;  Sussex 
County  Mutual  Ins.  Co.  v.  Woodruff; 


26  N.  J.  L.  541;  SlieMon  v.  Conn. 
Mutual  Life  Ins.  Co.,  25  Conn.  207; 
65  Am.  Dee.  56iJ;  Cerrish  v,  German 
Ins.  Co.,  55  N.  H.  335. 


35. 


Humphry  v.  Ins 


filatchf. 


*  Oliver 


V.    in.-. 


-  Curt.  277; 
tJ.Uviimer,  46 
->..  e.  Gunoe, 


Phcunix  Ins.  Co.  n. 
Miss.  645;  Phii'tiix  \ 
1  Paige,  278;  Hanunel  v.  Jus.  Co.,  50 
Wis.  240;  Stout  v.  Ins.  Co.,  12  Iowa, 
371;  79  Am.  Dec.  539:  Longliurst  v. 
Ins.  Co.,  19  Iowa,  364;  NeviUe  v.  Ins. 
Co.,  19  Ohio,  452;  New  York  Ice  Co. 
V.  Ins.  Co.,  23  N.  Y.  357;  Parsons  v. 
Hosnier,  2  Root,  1;  1  Am.  Dec.  5S; 
Keith  V.  Ins.  Co.,  52  111.  518;  4  Am. 
Rop.  024;  Pierce  v.  Ins.  Co.,  50  N.  H. 
297;  9  Am.  Rep.  235. 


85G2 

3  docd  to 

xcouted, 

.'s  liiinds 

gned  by 

burned. 

amount 

lortgage: 

1.  2oG;  3 

—  Out- 
las  boon 
ut  after 
3  equity 
h  court, 
>iiyinent 
ontract, 

0  iiisur- 
ilaiiitiff 
3  policy 

stake  or 
ly  apply 
ng  that 
ontract, 

1  V.  Coil  11. 
[!oiin.  207; 
V.  Germau 

;   iilatchf. 

;r.rt.   277; 

iiiiiiier,  40 

('.  (liuicc, 

IS.  Co.,  50 

12  Iowa, 
ngliurst  V. 
iUe  V.  Ins. 
rk  Ice  Co. 
I'arsons  v. 

Dec.  uS; 
3;  4  Am. 
,  60  N.  H. 


oobo 


GENKllAL    rUINCIPLES. 


§2092 


but  by  misconception  of  the  cfFoct  of  the  language,  used 
lornis  in  the  policy  which  defeated  their  intention,  makes 
u  proper  case  for  its  reformation.'     This  is  essential  in 
those  states  where  the  courts  of  law  will  not  permit  the 
contract  as  expressed  in  the  policy  to  be  varied  by  parol.^ 
lUit  in  most  states  the  courts  of  law  will  apply  the  doc- 
trines of  waiver  and  estoj)pel,  or  allow  i)roof  of  mistake, 
so  as  to  enable  the  jjlaintiff  to  nuiintuin  his  action  for 
iiideninity,  and  not  drive  him  to  a  court  of  equity.^     So 
ticourt  of  equity  may  enjoin  the  insurer  from  setting  up  a 
fraudulent  or  grossly  unjust  defense.*     To  sustain  a  suit 
for  reformation  of  the  policy,  the  plaintiff's  evidence  must 
be  clear,  and  it  must  appear  that  the  mistake  was  mutual, 
or  tliat  the  mistake  of  one  was  caused  by  the  fraud  of  the 
oilier.^     Equity  will  not  interfere  after  a  suit  at  law  has 
been  brought  and  has  failed.®     So  equity  will  compel  the 
rcuowal  of  a  policy  the  surrender  of  which  has  been  ob- 
tained unfairly,'^  as  well  as  the  surrender  of  a  policy  so 
ol)tained;'*    or  a  suit   may  be  brought    for  damages  for 
breach  of  the  contract  to  continue  the  policy  according  to 
its  terms;  as  where  one  company  turns  over  its  policies  to 
another,  and  suspends  business."     The  declaration  by  an 


».Mii1ri-i'.  Ins.  Co.,  G7  N.  V.  2S:{. 
••'HoliiiM  V.  Ins.  Co.,  10  Mot.  211; 
43  Am.  Due.  4'.'S;  Barrett  v.  Ins.  Co.; 
7  Cusli.  IT');  Clieviot  v.  Barker,  2 
Johns.  :U(i;  3  Am.  Dec.  437. 
^  '■>  Wilson  V.  Ins.  Co.,  4  R.  I.  141; 
Gerrish  v.  Ins.  Co.,  55  N.  H.  .355. 

*  Woodbury  v.    Ins.  Co.,   31  Conn. 
518. 

=  Nat.  Ins.  Co.  v.  Crane,  IG  Md. 
i-'60;  77  Am.  Dec.  289;  Suydam  v. 
Colnnibus  Ins.  Co.,  18  Ohio,  459; 
Cooper  V.  Farmers'  Mutual  Fire  Ins. 
Co.,  50  Pa.  St.  299;  88  Am.  Dec.  544; 
Tiisson  V.  Atlantic  Mutual  Ins.  Co.,  40 
Mo.  33;  Van  Tuyl  v.  Westchester 
Fire  Ins.  Co.,  55  N.  Y.  657;  Salms  w. 
Rutgers  Fire  Ins.  Co.,  8  Bosw.  578; 
Moliere  v.  Tenn.  etc.  Ins.  Co.,  5 
Kawlo,  343;  28  Am.  Dec.  075;  Bryce 
V.  Loriliard  Fire  Ins.  Co.,  55  N.  Y. 
240;  14  Am.  Rep.  249;  Snell  v.  Atlan- 
tic Fire  Ins.  Co.,  98  U.  S.  85;    Hay  v. 


Star  Fire  Ins.  Co.,  13  Hun,  496; 
Hearnc  i\  Marine  Ins.  Co.,  20  Wall. 
490;  Patterson  v.  Ben  Franklin  Ins. 
Co.,  81  i  Pa.  St.  454;  Mead  v.  West- 
chester Fire  Ins.  Co.,  G4  N.  Y.  453. 
Application  for  a  policy  of  insurance 
may  bo  reformed  so  as  to  make  it  con- 
form to  the  representation  of  facts 
made  to  the  insurer's  agent,  if  the  in- 
sured was  misled  into  signing  an  ap- 
plication containing  a  wrong  state- 
ment by  the  action  of  such  agent: 
Harris  v.  Ins.  Co.,  18  Ohio,  110;  51 
Am.  Dec.  448. 

"  Washburn  v.  Ins.  Co.,  114  Mass. 
175;  Steinbach  v.  Ins.  Co.,  12  Hun, 
640. 

'  Tabor  v.  Mich.  Mutual  Life  Ins. 
44  Mich.  324. 

**  Fletcher  v.  Mttia,  Life  Ins.  Co.,  4 
Ins.  Law  J.  236. 

*  Fischer  v.  Hope  Mutual  Ins.  Co., 
69  N.  Y.  161. 
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insurance  company  that  a  life  policy  was  void  (on  the 
ground  that  tlie  iiisured  had  become  of  intemperate 
habits),  and  a  refusal  to  receive  further  premiums,  does 
not  make  the  policy  presently  payable.  The  policy-holder 
has  a  threefold  remedy:  1.  To  treat  the  policy  as  rescinded, 
and  sue  for  its  ])resent  value;  2.  To  continue  to  tender 
premiums,  and,  on  the  death  of  the  insured,  sue  for  the 
sum  insured;  3.  To  go  into  equity,  and  ask  to  have  the 
policy  decreed  in  force.^ 

An  action  at  law  to  recover  back  the  premiums  paid 
will  lie  when  the  policy  was  void  ab  initio,  or  the  risk  has 
never  attached,  there  having  been  no  fraud  on  the  part  of 
the  plaintiff.'  So  where  he  was  induced  to  accept  a  policy 
through  fraudulent  representations.^  So  if  the  insured, 
after  alienation,  has  the  option  to  surrender  his  policy 
and  take  up  his  deposit  note,  he  may  recover  back  so  much 
of  the  premiums  paid  as  may  not  be  required  for  the  pay- 
ment of  losses  up  to  the  time  of  the  surrender.*  So  he 
may  recover  back  premiums  paid  on  a  policy  improperly 
canceled,  or  a  sum  sufficient  to  procure  new  insurance  at 
tiie  former  rate.^  So  where  ijremiums  are  paid  after  for- 
feiture of  the  policy,  in  the  belief  that  the  forfeiture  has 
been  waived."  So  where  the  premium  was  to  cover  two 
risks,  and  never  attached  to  one,  that  portion  may  be 
recovered  back.^  But  the  premium  cannot  be  recovered 
where  the  risk  once  attaches;^  or  where  the  contract  was 
an  illegal  one;"  or  where  the  policy  was  obtained  by  or 
is  void  for  fraud.^" 


'  Day  i\  Connecticut  General  Life 
Ins.  Co.,  4.5  Conn.  480;  29  Am.  Rep. 
093. 

J  Cl:irk  V.  Ins.  Co.,  2  Woodb.  &  M. 
472;  Jvochester  Ins.  Co.  v.  Martin,  13 
Minn.  59;  Foster  i-.  Ins.  Co.,  11  Pick. 
8.5;  Mulvey  r.  Ins.  Co.,  28  U.  C.  Q.  B. 
424;  Deiavigne  v.  Ins.  Co.,  1  Johns. 
Ch.  310;  Mutual  Ass.  Co.  v.  Malion,  5 
Call,  517. 

="  Martin  v.  Ins.  Co.,  4  Ins.  L.  J.  899; 
Bolaud  V.  Whitman,  33  Ind.  64;  U.  S. 
Ins.  Co.  V.  Wright,  .33  Ohio  St.  533. 

*  Sullivan  v.  Ins.  Co.,  2  Mass.  318. 


*  Braswell  v.  Ins.  Co.,  75  N.  0.  8; 
McCall  V.  Ins.  Co.,  9  W.  Va.  237;  27 
Am.  Rep.  558. 

6  McKee  v.  Ins.  Co.,  28  Mo.  383;  75 
Am.  Dec.  129. 

'  Bunyon  on  Insurance,  95. 

»  Fulton  V.  Ins.  Co.,  7  Ohio,  325; 
Merchants'  Ins.  Co.  v.  Clapp,  1 1  Pick. 
50;  Bermon  v.  Woodbridge,  Doug.  781. 

'  May  on  Insurance,  sec.  507. 

^8  Friesmouth  v.  Ins.  Co.,  10  Cush. 
587;  Hoyt  v.  Gilman,  8  Mass.  330; 
Himely  e.  Ins.  Co.,  1  Mill.  Couat.  153; 
12  Am.  Dec.  023. 
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Where  a  life  company,  without  cause,  has  dcchired  one 
of  its  policies  to  have  lapsed  and  become  void  by  reason 
of  the  policy-holder's  default,  and  refuses  to  have  any 
further  dealings  with  the  policy-holder,  a  right  of  action 
accrues  to  the  i)olicy-holder  in  '-quity  to  have  tie  policy 
adjudged  and  decreed  to  bo  in  life  and  full  force.  The 
policy-holder  need  not  wait  until  a  claim  or  right  of  action 
against  the  company  has  accrued  under  the  policy  by 
reason  of  the  death  of  the  person  whose  life  is  insured 
thoi'i'by/ 

An  insolvent  life  company  is  liable  to  policy-holders 
iu  damages  for  breach  of  contract;  they  become  creditors 
for  the  value  of  the  policies  at  the  date  of  the  dissolution 
of  the  company,  and  death  claims  maturing  before  the 
dissolution  are  not  superior  to  the  rights  of  living  policy- 
holderrf."  A  policy  of  life  insurance  by  which  the  insur- 
ance company  agrees  to  pay  a  sum  certain  to  the  insured 
on  a  future  day,  or  on  his  death  before  that  day,  to  another, 
upon  condition  that  the  insured  shall  pay  to  it  a  certain 
sum  yearly,  is  violated  by  the  company  when  it  transfers 
all  its  assets  to  another  company  and  ceases  to  do  busi- 
ness. Such  violation  of  the  contract  during  its  term 
gives  the  policy-holder  the  right  to  rescind,  and  sue  for 
and  recover  the  whole  amount  of  premiums  paid,  with 
interest,  as  money  had  and  received  for  his  benefit.'' 

Where  a  company,  by  its  agent,  fraudulently  represents 
to  the  executor  of  the  insured,  whose  mental  faculties  are 
impaired,  that  it  has  discovered  evidence  sufficient  to 
avoid  the  policy,  and  will  contest  and  defeat  it,  and  thus 
procures  a  settlement  for  a  sum  grossly  inadequate,  the 
settlement  may  be  set  aside,  and  the  balance  due  recov- 
ered.' When  an  insurer  adjusts  a  loss,  and  indorses  the 
adjustment    on   the   policy,  this    is  an  admission   upon 


'  Hayner  v.  American  Popular  Life 
Ins.  Co.,  30  N.  Y.  Sup.  Ct.  211. 


'  Meade  v.  Ins.  Co.,  51  How.  Pr.  1. 
*  McLean  t>.  Assurance  Society,  100 
■•  People  V.  Ina.  Co.,  78  N.  Y.  114;    Ind.  127;  50  Am.  Dec.  779. 
34  Am.  Rep.  522. 
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which  tlic  insured  may  rocovcr  witliout  further  proof.' 
Tho  a^jfrocmcnt  by  a  iirc  conipany  to  pay  a  cortain  sum 
in  ooniproniiso  of  a  chiini  for  loss,  when  nnulo  after  an 
opportunity  to  investigate,  and  without  fraud  or  decep- 
tion on  the  part  of  the  insured,  cannot  bo  defeated  by 
I)roof  of  a  subsequently  discovered  breach  of  warranty 
of  the  policy.'' 

Illustrations. — The  owners  of  a  warehouse,  being  ind(!l»tc(l 
to  tlio  plaintiff,  agreed  to  insure  the  same  against  fire  for  his 
l)onefit,  and  accordingly  agreed  with  the  defendant  for  such  in- 
surance in  their  name,  with  loss  payable  to  the  plaintiff,  but  by 
mistake  the  plaintiff's  name  was  written  in  the  policy  as  the 
assured  and  owner  of  tlie  property;  a  loss  occurred  within  the 
period  of  the  risk,  and  after  proof  of  the  loss  by  the  owners, 
and  adjustment  by  the  defendant,  the  former  assigned  the  policy 
and  their  rights  to  the  phaintiff.  Held,  that  equity  would  re- 
form the  policy:  Spare  v.  Ins.  Co.,  9  Saw.  342.  The  applica- 
tion called  for  insurance  on  a  "  grist-mill,"  but  the  policy,  by 
mistake  of  the  clerk,  when  issued,  insured  a  mill-house.  The 
insurer  read  over  the  policy  before  he  left  the  office.  Held, 
that  equity  would  correct  the  mistake:  Pliosnix  Ins.  Co.  v. 
Giinice,  1  Paige,  278;  19  Am.  Dec.  4.'U.  One  doing  business 
as  agent  for  the  conqilainant,  in  selling  goods  for  the  latter,  in- 
sured the  goods  against  loss  by  fire,  in  liis  name  as  "agent." 
The  ))olicy  exi)ire(l,  and  a  new  one  was  issued,  ])re('ist'ly  like 
the  first,  exce|)t  that  it  was  in  the  name  of  the  agent,  but  not 
as  "agent."  The  insurance  ronq:)any  knew,  or  might  have 
icnown,  at  the  tinuis  the  property  was  insured,  that  the  agent 
was  doing  Inisiness  as  agent,  and  not  on  his  own  account.  Hrlil, 
that  a  court  of  equity  would  reform  tlie  policy,  by  inserting  tlie 
word  "agent,"  and  obliging  the  insurance  company  to  ]):iy  tlie 
loss  under  it  to  tlu!  principal:  Pli(Viii.r  el<\  fn>i.  Co.  v.  Hoffhcivirr. 
•10  Miss.  ()45.  A  life  insurance  conipany  refused  to  receive  the 
])veiniuin  on  one  of  its  policies  from  a  holder,  on  (he  ground 
that  it  had  become  forfeited  by  a  breach  of  one  of  its  con<b- 
tions  by  the  person  whose  life  was  insured.  The  holder,  with- 
out rescinding  the  contract,  brouglit  an  aiition  against  the  com- 
pany on  an  implied  promise  to  receive  the  premiums  and  kee|> 
the  policy  in  force.  Held,  that  the  law  did  not  imply  such  a 
promise,  and  that  the  action  could  no*^  be  maintained:  Day  v. 
Connecticut  General  Life  Ins.  Co.,  45  Conn.  480;  29  Am.  Rep. 

'  Illinois  Mutual  Fire  Ins.  Co.  v.  '^  Staelie  v.  St.  Paul  Fire  and  Marin  : 
Archdeacon,  82  111.  230;  25  Am.  Rep.  Ins.  Co.,  49  Wis.  89;  35  Am.  Ri  ji 
313.  772. 
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00,1.  A  policy-holder,  on  the  bronking  out  of  the  war,  wiis  coiii- 
])i'llc(l  tluTcliy  to  suspend  the  payint'iit  (;f  tlic  amiUid  prniiiuiiis 
us  ri'iiuired  by  the  poli(!y,  but  ()i»  the  tcriniiiiitioii  of  the  war.  tcn- 
duivd  the  whole  amount  due.  Tbe  insurers  refusing  to  aeeept, 
tlic  insured  brouglit  suit  to  eonipel  aceeptancH-  and  to  have  the 
]ii)licy  deehired  valid,  or  to  compel  the  return  of  premiums 
theretofore  paid.  Ifrld,  that  the  action  would  lie:  Cohen  v. 
Ins.  Co.,  50  N.  Y.  010;  10  Am.  Kep.  522.  A  policy  of  fire  in- 
puranec  was  issued  on  buildings  by  a  company  whose  charter 
declared  that  whenever  any  Vuiildings  insured  should  be  alien- 
ntid,  the  policy  should  thereupon  be  void,  "])rovid(.'d,  however, 
that  the  grantee  or  alienee  waving  the  policy  assigned  may 
have  the  same  ratified  and  confirmed  ....  u\)OU  aj)[)lication 
to  the  liirectors,  and  with  their  consent,  within  thirty  days  next 
after  such  alienation."  Tiie  buildings  covered  by  this  policy 
were  conveyed,  and  the  policy  was  assigned  by  the  assured.  A 
loss  by  fire  occurred  on  the  eighth  day  after  the  alienation, 
whereupon  the  company  were  immediately  informed  of  the  l()ss, 
and  an  application  was  made  by  the  assignee  for  a  ratification. 
The  company  refused,  arbitrarily,  and  without  cause.  On  a  l)ill 
brought  in  chancery  praying  for  relief,  Jidd,  that  the  assignee 
was  entitled  to  recover  of  the  comi)any  for  the  loss,  the  same 
as  if  they  had  ratified  the  assiginnent:  linynfon  v.  FornirrH^ 
Mutual  Fire  Ins.  Co.,  43  Vt.  25G;  5  Am.  Rep.  276.  The  def(;nd- 
ant  advertised  and  represented  that  its  patrons  could  be  insured 
at  half  the  expense  of  insuring  in  other  companies,  by  paying 
half  the  premiums  in  cash  and  giving  not(!S  for  the  other  half, 
the  dividends  always  paying  the  notes.  The  dividends  never 
paid  the  notes,  but  generally  fell  far  short,  as  the  managers 
knew.  The  phuntiff  procured  an  endowment  })<)licy  for  tive 
hundred  dollars,  payable  in  five  years,  paying  half  cash  and 
giving  notes  fur  the  other  half.  Oidy  one  small  dividend  was 
made  during  the  term.  At  the  end  of  the  five  years  the  plain- 
till'  demanded  the  live  hundred  dollars,  but  the  defendant 
refused  to  pay  more  than  the  diflcrence  after  deducting  the 
amotmt  due  on  the  notes.  Held,  that  an  action  for  fraud  was 
maintainable;  that  tlie  plaintifi"  was  not  estoi)ped  by  the  delay; 
and  that  the  measure  of  recovery  would  1)0  the  money  paid  and 
interest:  Rohrsclmeldcr  v.  Ins.  Co.,  76  N.  Y.  216;  32  Am.  Kep. 
290. 

§  2093.  Remedies  against  Officers  and  Agents  of  Com- 
pany.—  All  action  of  deceit  for  damages  will  lie  by  a 
party  who  has  been  induced  to  insure  in  a  worthless  com- 
pany against  the  officers  of  the  company  who  have  made 
themselves,  or  have  permitted  to  be  made,  false  state- 
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inents  as  to  tho  condition  of  tho  company.'  So  an  action 
may  lie  against  an  ofliccr  personally  who  has  assured  tho 
l)laintifr  that  ho  was  "  insured  all  right,"  when  in  fact 
lie  was  not.* 

§  2094.    Remedies  of  Insurer  against  Insured.— E(|uity 

will  compel  tho  surrender  of  a  policy  wrongfully  obtained 
or  delivered  under  a  mistake  of  tho  facts  induced  h}'  tho 
misrcpresontation  or  concealment  of  tho  assured/'  ovon 
where  it  has  been  assigned  for  value  without  notice  of 
tho  fraud.*  And  equity  will  restrain  by  injunction  a  suit 
on  such  a  policy,*  if  tho  fraud  cannot  be  set  up  in  the 
action  at  law,  and  no  loss  has  occurred."  If  a  loss  bo  paid 
under  a  mistake  of  facts  ])ertaining  to  the  loss,  as  dis- 
tinguished from  facts  inducing  the  contract,  which,  if 
known  to  tho  insurers,  would  have  enabled  thorn  to  suc- 
cessfully resist  tho  claim,  they  may  recover  back  the 
amount  so  paid  on  redelivery  of  the  policy.^  But  they 
cannot,  in  tho  absence  of  fraud  upon  them,  reoj)en  and 
try  a  case  upon  a  ground  which  might  have  been  pre- 
sented and  tried  when  tho  claim  was  made  under  the 
policy  for  tho  loss;  as,  for  instance,  that  tho  policy  was 
void  for  misrepresentation  of  which  thoy  wore  aware  at 
tho  time  of  payment  of  tho  loss,  or  might  have  been 
upon  duo  inquiry.* 


'  Salmon  v.  Richardson,  .30  Conn. 
HGO;  79  Am.  Dec.  255;  Tebbutta  v. 
Ins.  Co.,  3  Allen,  .509. 

'•'  Christie  y.  Ins.  Co.,  3Ct.  Seas.  Cas. 

(.Scotch)  :m. 

'■'  Com.  Ins.  Co.  v.  McLoon,  14  Allen, 


'  Columlnis  Ins.  Co.  v.  Walsh,  18 
Mo.  229;  Mutual  Life  Ins.  Co.  v. 
Wager,  27  Barb.  354;  Hartford  Live 
Stock  Ina.  Co.  v.  Matthews,  102  Mass. 
221 ;  North  Western  liis.  Co.  r.  Elliott, 
7  Saw.    17;   North    British   etc.    Ins. 


351;  Imperial  Ins.  Co.  v.  Gunning,  81  Co.  v.  Stewart,  3  Bigdow's  Life  and 

111.230.     But  the  insurer  mnst  oti'er  to  Ace.  Ins.  Cas.  510;  Berkshire  Mutual 

return  all  he  has  received  under  the  Fire  Ins.  Co.  v.  Sturgis,  13  Gray,  177; 

contract:  Harrist'.Ins. Co., G4N.Y.19t>.  McCounell  i>.  Delaware  Ins.   Co.,   18 

*  British  etc.  Soc.  v.  R.  R.  Co.,  20  III.  228;  Trefz  v.  Ins.  Co.,  8  Fed.  Rep. 
L.  T.,  N.  S.,  422.  177;  104  U.  S.  197. 

"  National  Ins.  Co.  v.  Egan,  20  U.  C.  **  Mutual  Ins.  Co.  v.  Wager,  27  Barb. 

Chan.  469.  354;  National  etc.  Ins.  Co.  v.  Muich, 

*  Phoenix  Ins.  Co.  v.  Bailey,  17  Wall.  53  N.  Y.  144;  American  Ins.  Co.  v. 
610;  Home  Ins.  Co.  v.  Stanchfield,  2  Crawford,  89  111.  62;  Eagan  v.  Ins. 
Abb.  6;  Globe  Ina.  Co.  v.  Reals,  50  Co.,  10  W.  Va.  583;  Smith  v.  Ins.  Co., 
How.  Pr.  237.  62  N.  Y.  85. 
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When  Olio  wlio  lias  .siistaiiictl  a  loss  by  fire,  oceusionod 
by  tbe  fault  of  a  railroad  t'ompaiiy,  reci'ivos  payiiKMit  for 
siicb  loss  from  an  iiisiiranco  company  in  wliicb  lie  was 
iiisurod,  and  also  a  <;ross  sum  in  satisfaction  of  damaf^os 
from  a  railroad  eomi»any,  he  liolds  so  much  of  this  sum 
a.'^  would  bo  necessary  to  reimburse  the  insurance!  com- 
j)aiiy  in  trust  for  such  company,  which  may  recover  the 
>iuiie  by  a  suit  in  ecpiity.' 

Where  insurance  is  on  the  installmont  plan,  and  the 
policy  is  to  be  void  so  long  as  there  is  any  default  in  the 
advance  payment  of  an  installment,  the  company  cannot 
recover  on  a  note  given  for  successive  installments  of  the 
premium.^ 

Jij,i;sTi{ATioNS,  —  After  ai>  insurance  company  had  adjusted 
and  promised  to  pay  a  loss,  it  discovered  that  tlie  insured  had 
lui^irepresented  his  title  to  the  proi)erty  in  question,  by  means 
of  which  the  policy,  according  to  its  terms,  was  avoided.  Held, 
that  the  company  might  have  its  promise  and  the  policy  can- 
celed: American  Ins.  Co.  v.  Barnett,  73  Mo.  364;  39  Am.  Rep. 
517. 

'  Monmouth  etc.  Co.  v.  Hutchinson,         *  American  Ins.    Co.    v.   Story,   41 
•21  N.  J.  Eq.  107.  Mich.  385. 
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FIRE   INSURANCE. 


§  2095.  Insured  must  have  interest  in  j^roperty  —  Who  have  and  have  not 

"interest." 

§  209G.  Title  —  Applicant  need  not  set  out. 

§  "JOlt?.  Unless  required  by  policy 

§  'JOilS.  Construction  of  different  words  and  phrases  as  to  title. 

§  '20il!>.  Encumbrance  —  What  is  and  what  is  not  an. 

S  L'lOO.  Overvaluation  —  Overinsurance. 

§  2101.  Conditions  and  stipulations  in  policy  —  Increase  of  risk. 

§  2102.  What  is  and  what  is  not  an  "iuereasc  of  risk." 

§  2108.  "  Alterations  "  —  Repairs. 

§  2104.  Occupancy  of  premises  —  "  Vacant  and  unoccupied." 

g  2105.  Other  prohibitions  as  to  use  of  premises. 

§  210li.  Customary   ise  of  insured  premises  impliedly  allowed. 

§  2107.  Alienation  —  In  general. 

§  2108.  Wliat  is  and  what  is  not  an  "alienation." 

§  2109.  "  Transfer  "  —  "  Change  of  title." 

§  2110.  Levy  of  execution. 

§2111.  What  property   is  covered  by  risk  —  Construction  of    words   and 

phrases  in  policies  as  lo. 

§  2112.  Property  "  contained  in  "  a  building. 

§  211.3.  Loss  or  damage  by  fire  —  What  is  within  the  term  —  Explosions. 

§  2114.  "  Invasion  "  —  "  Mobs  "  —  "  Usurped  power." 

§  21 15.  Fallen  buildings. 

§  2116.  Amount  of  recovery. 

§  2117.  Conse(]uential  damages  or  losses  not  recoverable. 

§  2118.  Right  of  insurer  to  rebuild  or  replace  the  property. 

§  2119.  Fire  policies  not  assignable. 

§  2120.  Consent  of  insurer. 

§  2095.  Insured  must  have  Interest  in  Property  — 
Who  have  and  have  not  "Interest."  —  In  England,  in 
earlv  times,  a  policy  of  insurance  in  the  nature  of  a 
Avager  —  that  is,  the  insured  not  having  any  interest  in 
the  thing  insured  —  was  valid.^  But  the  courts  at  the 
present  day,  almost  without  exception,  as  well  as  the 
statutes  of  many  of  the  states,  declare  that  to  the  validity 
of  a  policy  of  insurance  it  is  essential  that  the  insured 

^  Lucena  v.  Crawford,  6  Bos.  &  P.  322. 
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shall  have  an  interest  in  the  subject-matter,'  and  this 
interest  raurit  exist  both  at  the  time  the  insurance  is 
efrected  and  at  the  time  of  the  loss.'^  What  the  extent  of 
liiat  interest  must  be  is  not  very  clear  from  the  cases. 
Mr.  May  states  the  rule  as  follows:  "While  the  earlier 
eases  show  a  disposition  to  restrict  it  to  a  clear,  substan- 
tial, vested  pecuniary  interest,  and  to  deny  its  applicabil- 
ity to  a  mere  expectancy  without  any  vested  right,  the 
tendency  of  modern  decisions  is  to  relax  the  stringency 
of  the  earlier  cases,  and  to  admit  to  the  protection  of  the 
contract  whatever  act,  event,  or  property  bears  such  a 
relation  to  the  person  seeking  insurance  that  it  can  bo 
said  with  a  reasonable  degree  of  probability  to  have  a 
l)eoring  upon  his  prospective  pecuniary  condition."^ 
WHioever  has  such  title  that  if  the  property  were  lost 
without  insurance  a  loss  would  fall  on  liim,  has  an  insur- 
able interest.*  An  insurable  interest  may  exist  without 
any  legal  or  equitable  title  to  the  property  in  the  insured.® 
Proof  that  the  insured  was  in  possession  of  the  premises, 
claiming  and  occupying  it  as  owner,  is,  in  the  absence  of 
evidence  to  the  contrary,  prima  facie  evidence  of  an  in- 
surable interest.^  Thus  the  following  have  been  held  to 
have  an  insurable  interest  in  the  property  insured,  viz.: 


'  May  on  Insurance,  sec.  75;  Atwell 
•.  Miller,  11  M(l.  lUH;  (iO  Am.  Dec. 
•M\;  BiT.sch  V.  Ills.  Co.,  i28  Iiid.  ()4; 
I'eal.ody  v.  In.s.  Co.,  'JO  IJiirl).  V>'M; 
FieL'iniiii  V.  Ills.  Co.,  ;^S  liarh.  247; 
I'lilliiian  V.  Ins.  Co.,  '2d  How.  Pr.  71; 
Fowler  V.  Tils.  Co.,  '_'(]  N.  Y.  4--"J:; 
Sweeney  v.  Ins.  Co.,  20  Pa.  St.  ;?37. 
.V  \iolicy  taken  by  a  liusbanrl  on  Ins 
wile's  eiiattels  is  void:  A(;i'ieultural 
Ills.  Co.  V.  Moiituf^ue,  38  Mich.  548; 
:!1  Am.  Rep.  321),  llandall  v.  Ins.  Co., 
SI  Me.  373. 

-  Cliisman  v.  Ina.  Co.,  16  Or.  283. 

'  May  on  Insurance,  sec.  70;  Eastern 
II.  11.  Co.  r.  Ins.  Co.,  1)8  Mass.  420; 
IiH.  Co.  V.  Chase,  ^  Wall.  TiKi;  Lycom- 
iiii,'  Ins.  Co.  V.  .laeksoii,  S3  111.  .•^03;  25 
Am.  Rep.  3SU;   Rockford  lus.  Co,  v. 


Nelson,  65  111.  419;  Merrett  v.  Ins. 
Co.,  42  Iowa,  13;  Williams  v.  Ins.  Co., 
107  Mass.  .{7i>;  9  Am.  lie]).  41:  Her- 
kimer r.  Rice,  27  N.  Y.  163;  .McDon- 
ald r.  P.laek,  20  Oiiio,  185;  55  Am. 
Dec.  448;  Warren  v.  Ins.  Co.,  31  Iowa, 
404;  7  Am.  Rep.  160;  Agrieullural 
Ins.  Co.  V.  Clancey,  9  111.  A])p.  Ili7. 
If  one  procures  a  policy  on  property 
heloimiii!^  to  himself  and  to  others,  his 
fraud  vitiates  the  policy:  Monaulian  y. 
In,s.  Co.,  53  Mich.  238. 

*  Lycoming  Fire  Ins.  Co.  ?'.  Jackson, 
83  111.  302;  25  Am.  Rep.  386. 

*  Carter  v.  Humboldt  Ina.  Co.,  12 
Iowa,  287. 

^  Franklin  Fire  Ins.  Co.  v.  Cliicago 
Ice  Co.,  36  Md.  102;  11  Am.  Rep. 
469. 
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A  creditor;*  a  mortgagor,  even  after  tlio  equity  has  been 
foreclosed,  the  mortgage  remaining  unpaid,  and  his  right 
to  redeem  being  in  existence;^  a  pledgor  of  goods  as  col- 
lateral;^ a  person  having  a  lien  on  property;*  one  in  pos- 
session of  a  building  under  a  contract  of  purchase;^  a 
mortgagee  in  the  property  mortgaged;**  executors  and  ad- 
ministrators in  the  property  under  their  charge;^  trustees 
in  property  under  their  care;^  sheriffs  in  property  at- 
tached;^ captors  of  property;'"  the  owner  of  a  leasehold 
estate;"  a  husband  as  tenant  by  the  curtesy;'^  the  assignee 
of  a  bond  for  a  deed  of  real  estate;'*  the  assignee  of  a 
mortgage;'*  a  consignee  in  goods  consigned  to  him  to  the 


'  Rohrbach  v.  Iiis.  Co.,  62  N.  Y.  47; 
20  Am.  Rep.  4.")1.  A  judgiuent  crod- 
itor  has  an  insurable  interest  in  the 
property  of  liis  debtor;  but  he  cannot 
recover  from  the  in.iurer  upon  an  in- 
jury thereto  for  a  loss  to  himself, 
unless  lie  also  shows  that  the  judg- 
ment debtor  has  not  sufHeient  property 
left  out  of  which  the  judgment  can  be 
satisfied:  Spare  v.  Ins.  Co.,  8  Saw. 
618.  But  it  has  been  held  that  a 
judgment  creditor's  lien  being  a  gen- 
eral one,  he  has  no  insurable  interest 
ill  specific  property  of  the  debtor: 
(Jreveiiieyer  v.  Ins.  Co.,  62  Pa.  St. 
340;  1  Am.  Rep.  420. 

^  Buii'alo  Steam  Works  v.  Ins.  Co., 
17  N.  Y.  401;  Strong  v.  Ins.  Co.,  10 
Pick.  40;  20  Am.  Dec.  507;  Mechler 
V.  Ins.  Co.,  38  Wis.  665;  Walsh  v.  Ins. 
Co.,  127  Mass.  383;  Lycoming  Ins.  Co. 
V.  Jackson,  S3  111.  302;  25  Am.  Rep.  386. 

'  May  on  Insurance,  sec.  82. 

*  Carter  v.  Ins.  Co.,  12  Iowa,  284; 
Stout  V.  Ins.  Co.,  12  Iowa,  371;  79 
Am.  Dec.  539;  Bell  v.  Ins.  Co.,  5  Rob. 
(La.)  423;  39  Am.  Dec.  542. 

^  Ramsay  v.  Phoenix  Ins.  Co  ,  2  Fed. 
Rep.  429;  Tuekerman  v.  Ins.  Co.,  9 
R.  I.  414;  Franklin  Ins.  Co.  ?'.  Martin, 
40  N.  J.  L.  508;  29  Am.  Rep.  271; 
Ayres  z>.  Ins.  Co.,  17  Iowa,  176;  Smith 
V.  Ins.  Co.,  6  Cush.  448;  Columbian  Ins. 
Co.  V.  Lawrence,  2  Pet.  2.");  Southern 
Ins.  Co.  ij.  Lewis,  42  Ga.  587;  Tyler  v. 
Ins.  Co.,  16  Wend.  385;  Gilman  v. 
Ins.  Co.,  81  Me.  488. 

"  Bell  V.  Ins.  Co.,  5  Rob.  (La.)  423; 


39  Am.  Dec.  542;  Carpenter  v.  lii.«. 
Co.,  16  Pet.  475;  Addison  ?'.  Ins.  Co., 
7  B.  Mon.  470;  Keller  v.  Ins.  Co.,  7 
La.  29;  Traders'  Ins.  Co.  v.  Robert,  9 
Wend.  404;  Foster  v.  Van  Reed,  70 
N.  Y.  P9;  26  Am.  Rep.  544;  Fox  v. 
Ills.  Co.,  52  Me.  533;  Haley  v.  Ins. 
Co.,  120  Mass.  292. 

'  Phelps  V.  Ins.  Co.,  9  Bosv,'.  404; 
Herkimer t;.  Rice,  27  N.  Y.  163.  Where 
the  personal  estate  of  deceaseu  is  in- 
suflicient  to  pay  the  debts,  the  adminis- 
trator may  insure  the  real  estate;  he 
has,  under  these  circumstances  at 
least,  an  insurable  interest:  Rneppard 
V.  Peabody  Ins.  Co.,  21  W.  V'a.  368. 

»Ins.  Co.  V.  Chase,  5  Wall.  509; 
Babson  v.  Ins.  Co.,  4  Ins.  La.w  J.  50; 
Columbian  Ins.  Co.  v.  Lawrence,  2 
Pet.  25;  10  Pet.  510;  Herkimer  v. 
Rice  27  N.  Y,  163. 

»  White  V.  Madison,  26  N.  Y.  117. 

"  Stockdale  v.  Dunlop,  6  Mcus.  & 
W.  224;  Protection  Ins.  Co.  v.  Hall, 
15  B.  Mon.  411. 

"  Nil)lo  V.  Ins.  Co.,  1  Sand.  551; 
Fletcher  v.  Ins.  Co.,  18  P':ck.  419; 
Laurent  v.  Ins,  Co.,  1  Hall,  4  1. 

'^  Franklin  Ins.  Co.  v.  Drf.ke,  2  B. 
Mon.  47;  Harris  ?'.  Ins.  Co .,  50  Pa. 
St.  341;  Alibott  i'.  Ins.  Co  ,  30  Me. 
414;  Curry  v.  Ins.  Co.,  10  I'ick.  535; 
20  Am.  Doc.  547;  Trade  Ins.  Co.  v. 
Barracliff',  45  N.  J.  L.  54:5;  46  Am. 
Rep.  792. 

'^  Sayres  v.  Ins.  Co.,  17  Iowa,  176. 

'*  Excelsior  v.  Ins.  Co.,  55  N.  Y. 
343;  14  Am.  Rep.  271. 
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extent  of  his  expected  commissions  and  profits/  or,  where 
lie  is  instructed  by  the  principal  to  insure,  to  the  full 
vaUie;^  common  carriers;''  warehousemen;*  a  partner  in 
the  partuersliip  stock;^ 

A  stockholder  in  a  private  corporation  has  an  insurable 
interest  in  the  corporate  property."  Where  a  contractor 
tor  a  building  is  entitled  to  a  lien,  which  lien  is  subject, 
however,  to  a  prior  mortgage,  such  interest  in  the  equity 
of  redemption  is  an  insurable  interest/  A  firm  of  mer- 
chants who  furnish  a  dealer  with  goods  towards  hif-'  stock, 
relying  ^or  payment  on  the  success  of  his  business,  have 
an  insurable  interest  in  his  stock.*  The  vendor  in  aeon- 
tract  of  sale  of  a  factory  and  machinery,  who  retains  the 
legal  title  until  payment  of  the  purchase  price,  has  an 
insurable  interest  in  the  machinery  as  well  as  in  the 
buildings.^  A  wife  holding  property  in  her  own  name, 
donated  to  her  by  her  father  during  marriage,  has  an 
insurable  interest  in  it.^"  The  interest  of  sureties  in  a 
distiller's  bond,  given  under  the  internal  revenue  laws, 
in  the  whisky  manufactured  and  in  store,  by  reason  of 
their  liability  for  the  government  tax,  is   an    insurable 


'  Shaw  V.  Ins.  Oo.,  19  Mo.  578;  8 
Am.  Hop.  loO;  .Etna  Iii.^.  Co.  v.  Jack- 
sdii,  lU  B.  Moil.  24-_>. 

-  .Shaw  V.  Ills.  Co.,  49  Mo.  578;  8 
Am.  Kep.  150;  Hough  v.  las.  Co.,  3lj 
M(l.  4;i-i. 

^  Savage  v.  Ins.  Co.,  .%  N.  Y.  G55; 
i:astoni  11.  R.  Co.  v.  Ins.  Co.,  98 
Muss.  4'JO;  Carter  y.  Ins.  Co.,  12  Iowa, 
-S7:  Chase  r.  Ins.  Co.,  1*2  Harb.  59."). 

'  W.iters  r.  Ass.  Co.,  5  EI.  &  15.  870; 
Kistern  R.  R.  Co.  r.  I  us.  Co..  98  Mass. 
4'JO;  Carter  c.  liis.   Co.,  12  Iowa,  287. 

'  Manhattan  Ins.  Co.  v.  Webster, 
;V,I  l\i.  St.  227;  98  Am.  Dee.  H32.  A 
Li'iieral  pai-trier  may  itisure  and  make 
lii'dofs  of  loss  in  his  own  name,  with- 
<'Ut  iliselosinL,'  the  faet  that  there  is  a 
s^iccial  partner:  Clement  r.  Britisli 
American  Assnranee  Co.,  141  Mass. 
2'.)S.  A  sealed  lire  insurance  policy 
issued  to  a  linn  was  continued  under 
the  covenants    thereof,  from   year  to 


year,  by  renewal  receipts  not  under 
seal.  When  the  last  of  these  receipts 
was  given  the  tirm  had  undergone  a 
change  by  the  admission  of  a  new 
member.  Held,  that  for  a  loss  sus- 
tained during  the  life  of  this  receipt 
the  company  was  not  liable  in  cxsui/ip- 
sit,  nor  could  the  new  member  be 
joined  as  a  copartner:  Firemen's  Ins. 
Co.  V.  Floss,  G7  Md.  40;>;  1  Am.  St. 
Rep.  398. 

''  Seaman  v.  Enterprise  Fire  and 
Marine  Ins.  Co.,  18  Fed.  R'.'p.  250;  5 
MeCrary,  55S.  Voiitra,  Ixiggs  v.  liis. 
Co.,  51  X.  Y.  Sup.  Ct.  4li(i. 

'  Royal  Ins.  Co.  v.  Stinson,  103 
U.  S.  25. 

''  Roos  V.  Merchants'  Mut.  Ins.  Co., 
27  La.  Ann.  409. 

9  Wood  v.  North  Western  Ins.  Co., 
4G  N.  Y.  421. 

'"  Breard  v.  Meohauics'  etc.  Ins.  Co., 
29  La.  Auu.  7o4. 
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interest.*  A  mechanic  has  an  insurable  interest  in  work 
already  done  upon  a  house  at  the  time  the  insurance  is 
effected,  payment  for  which  is  to  be  made  upon  the  com- 
pletion of  the  house.^  The  head  of  a  family  whose  prop- 
erty has  been  set  apart  as  homestead  has  still  an  insurable 
interest  therein.^  Bat  a  turnpike  company  has  no  insur- 
able interest  in  a  public  county  bridge  on  the  line  of  its 
road,  but  free  to  all  travel,  even  though  the  company 
directly  contributed  to  the  cost  of  the  erection  and  main- 
tenance of  the  bridge.* 

Illustrations. — The  lessee  of  a  plantation  builds  a  gin- 
house  thereon,  under  an  agreement  that  his  lessor  shall  buy  the 
gill-house  at  tlie  close  of  the  lease,  at  a  price  to  be  then  agreed 
on.  Held,  that  the  lessee  has  an  insurable  interest  therein  so 
as  to  recover  on  a  loss  occurring  daring  the  lease:  Allen  v.  /*)s. 
Co.,  3G  La.  Ann.  767.  A  deed  of  trust  gave  the  trustee  a  right 
to  insure  the  property  at  the  expense  of  the  grantor,  making  tlie 
cost  of  insurance  an  additional  charge  upon  the  premises,  and 
provided  that  in  case  of  loss  the  money  should  be  used  to  re- 
build, and  the  trustee  insured  his  own  interest  in  the  property, 
the  insurer  contracting  for  subrogation.  Held,  that  the  contract 
would  be  enforced,  tliough  the  mortgaged  premises  were  noi 
worth  the  amount  of  the  debt  less  the  insurance:  Dick  v.  Iiu. 
Co.,  10  Mo.  App.  376.  A  husband  erects  a  dwelling  on  his 
wife's  lots,  and  with  her  occupies  it  as  a  mutual  homestead,  and 
as  her  agent  effects  an  insurance  for  their  mutual  benefit,  though 
in  his  own  name,  and  the  insurer,  aware  of  these  facts,  issues  the 
policy  and  receives  the  premium.  Held,  that  the  husband  may 
recover  on  the  policy  in  case  of  loss  by  an  action  in  his  own 
name:  Insurance  Co.  v.  McLanathan,  11  Kan.  533.  PlaintifF.s 
wife,  two  days  after  their  marriage,  and  in  consideration  of  hor 
indebtedness  to  him  before  their  marriage,  executed  to  him  tiiis 
paper:  "I  do  hereby  certify  that  I  owe  to  J.  R.  [the  husband] 
the  sum  of  seven  hundred  dollars,  and  also  twenty-five  dollars 
for  each  and  every  month  from  July  14,  1863,  and  for  every 
month  he  may  live  with  me  henceforth,  without  any  deduction 
whatever,  which  amount  shall  be  a  lien  upon  my  property." 
The  insured  premises  were  the  wife's,  and  slie  died  before  the 


'  Insurance  Companies  v.  Thompson, 
95  U.  S.  547. 

•^  Protection  Ins.  Co.  r.  Hall,  15  B. 
Mon.  411;  Franklin  etc.  lus.  Co.  v. 
Coates,  14  Md.  1.'85. 


*  Gernian-Aiiierican  Ins.  Co.  v. 
Davidson,  (37  <ia.  11. 

■•  Farmers'  Mut.  Ins.  Co.  v.  Turn- 
pike Co.,  l'J2  Pa.  St.  37. 
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fire.  /Te^d,  that  plaititifT  had  an  insurable  interest:  Rohrhach 
V.  yEtnn  Ins.  Co.,  62  X.  Y.  47;  20  Am.  Hep.  451.  S.  sold  to  T.  an 
insured  mill  for  certain  latid,  the  two  deeds  to  bo  left  with  a  third 
person  in  escrow  till  T.  sliould  clear  the  land  of  a  mortgage.  B. 
clandestinely  got  the  deed  of  the  land  recorded,  and  at  the  fore- 
closure sale  bought  tlie  land,  and  then  conveyed  it  to  a  stranger. 
The  mill  was  destroyed  by  fire,  but  the  insured  refused  to  pay 
S.  the  loss,  he  not  then  Ijeing  the  owner.  Jlchl,  that  S.  had  an 
insurable  interest  to  the  extent  of  the  mortgage,  and  could  re- 
cover pro  tfinto:  Pcnplc^s  Ins.  Co.  v.  StrarMe,  2  Cin.  Rep.  18G. 
L.  erected  a  building  upon  IJ.'s  land,  under  a  parol  contract  that 
B.  would  make  him  a  title  to  the  land  when  certain  conditions 
had  been  performed.  L.  effected  an  insurance  upon  the  build- 
ing, which  was  destioyed  l)y  fire  while  he  was  performing  the 
conditions  of  his  contract  with  B.,  but  before  he  had  completed 
them.  Held,  that  L,  had  an  insurable  interest  in  the  premises: 
Soutliern  Ins.  etc.  Co.  v.  Lewis,  42  Ga.  587.  Lessees  of  a  farm, 
who  bad  agreed  in  tb"^  ^"Jase  to  carry  none  of  the  hay  therefrom, 
gave  a  bill  of  sale  of  hay  grown  thereon  to  a  third  person,  who 
took  possession.  Held,  that  no  title  passed  to  him,  and  he  had 
no  insurable  interest,  although  he  intendeil  to  carry  on  the  farm, 
and  not  carry  away  the  hay:  Ileald  v.  Ins.  Co.,  Ill  Mass.  38. 
Plaintiffs,  brokers  in  petroleum  and  its  products,  effected  an 
insurance  in  the  defendants'  company  upon  "  carbon  oil,  and 
packages  containing  the  same,  their  own,  or  held  in  trust  on 
comnrission,  or  sold  but  not  removed,  contained  in  bonded 
warehouse."  Subsequently  part  of  the  property  was  sold.  The 
purchasers  were  informed  by  the  plaintiffs  that  the  oil  was 
covered  by  insurance  until  removed,  and  no  new  insurance  was 
effected  upon  it.  Upon  a  total  loss  by  fire,  held,  that  the 
risk  followed  the  property  in  the  hands  of  the  purchasers,  and 
that  an  action  could  be  maintained  by  the  plaintiffs  upon  the 
policy  as  trustees  of  the  purchasers:  Waring  v.  Ins.  Co.,  45 
N.  Y.  607;  6  Am.  Rep.  146.  A  vendor,  after  articles  of  agree- 
ment for  the  sale  of  a  house  and  lot  before  conveyance,  effected 
an  insurance  upon  the  house  for  $1,000.  At  the  time  of  insur- 
ance there  was  due  of  the  purchase-money  to  the  vendor  $2,300, 
which  was  reduced  by  subsequent  payments  so  that  at  the  time 
of  the  loss,  which  was  an  actual  total  one,  there  was  due  only 
$1,192.  When  the  insurance  was  effected  the  company  were  in- 
formed of  all  material  facts.  In  an  action  against  the  insurance 
company,  the  vendor  recovered  the  sum  of  $1,080.50,  which  was 
insufhcient  to  cover  his  loss.  The  defense  was,  that  the  lot  was 
of  itself  sufficient  security  for  the  unpaid  purchase-money,  and 
that  therefore  the  plaintiff  had  no  insurable  interest  in  the 
premises.  Judgment  was  rendered  on  the  verdict.  Held,  that 
there  was  no  error:  Ins.  Co.  v.  Updijrnff,  21  Pa.  St.  513.     A 
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mortg.agor  conveyed  the  mortgaged  premises  to  S.,  and  assigned 
to  him  a  fire  insurance  policy  thereon  with  the  assent  of  the  in- 
surers. A  foreclosure  ciuit  was  commenced,  and  compromised 
by  an  agreenicut  that  the  mortgagee  should  have  a  decree  for 
the  amount  claimed,  and  that  tlie  defendants  should  liave  two 
years  to  redeem.  The  premises  v.'ere  sold  under  the  decree, 
which  allowed  but  the  statutory  fifteen  months  to  redeem,  and 
purchased  by  the  mortgagee.  Fourteen  months  and  eight  days 
after  the  sale,  and  sixteen  months  after  the  decree,  the  })remises 
were  injured  by  fire,  llchf,  that  S.  had  at  the  time  of  the  fire 
an  insurable  interest,  and  could  recover  upon  the  policy: 
Stej^hens  v.  Ins.  Co.,  4o  111.  i}27.  Plaintiff  conveyed  lands  to  R. 
upon  a  verbal  promise  by  It.  to  reconvey  to  plaintifl'  a  life  estate 
in  the  land.  Plaintiff  remained  in  possession.  Held,  that 
plaintiff  had  an  insurable  interest  in  the  buildings  on  the  land 
even  before  any  reconveyance  of  the  life  estate:  Red  field  v.  Hol- 
land Purchase  Ins.  Co.,  56  N.  Y.  854;  15  Am.  Rep.  424.  L,  and 
S.,  the  mortgagees  of  certain  premises,  assigned  the  mortgage 
and  indorsed  the  mortgage  notes  to  plaintiff,  and  procured  the 
premises  to  be  insured  in  their  names  as  mortgagees,  loss,  if  any, 
payable  to  plaintiff.  Some  of  the  notes  were  not  paid  at  ma- 
turity; the  others  had  not  matured  when  loss  occurred.  Held, 
that  L.  and  S.  had  an  insurable  interest,  and  that  plaintiff 
could  recover:  Williams  v.  Roger  Williams  Ins.  Co.,  107  Mass. 
377;  9  Am.  Rep.  41.  Lumber  furnished  by  the  owner  of  a 
bouse  was  sent  to  the  shop  of  the  carpenter  to  be  worked  up  for 
use,  and  while  there  was  destroyed  by  fire.  Held,  that  the  car- 
penter had  no  interest  in  the  proceeds  of  an  insurance  obtained 
by  the  owner  upon  the  lumber  for  his  own  benefit:  Eichelberger 
V.  Miller,  20  :\Id.  332. 


§2096.     Title  —  Applicant  need  not   Set  out.  —  The 

insure<l  in  his  application  need  not,  unless  s[)Ocifically 
called  for  by  tlic  conditions  of  insurance,  set  out  the  na- 
ture of  his  title  to  the  property.  It  is  sullicient  that  he 
have  an  insurable  interest.'  A  mortLra<i;eo  niav  insure 
generally  on  the  property  without  disclosing  his  interest, 
unless  inquired  of  respecting  it.^     Where  a  policy  declared 

'  May  on  Insurance,  sees.  28^-,  'JS5;  on  tlie  property;  for  by  insuring  a  lim- 

Morrison  r.  lus.   Co.,  t8  Mo.  'JGlJ;  5i)  ited  interest  wiliiout   disclosing   facts 

Am.  I>ec.  'J'Jit.  M'liii'h  niiglitatTcet  itsapparentsolitlity, 

'^  King   V.   Ins.   Co.,  7    Cusli.    1;    ol  lie  iiulucos  tlie  company  to  tat;e  a  risk 

Am.    iJec.  GS:{.     But  a  niortg.igi'c  in-  on  terms  wliiili  wotil.l  otlici'wise  have 

suring  a  special  interest  must  (lisi'lo-io  In't-n  lUclined:  Suiitli  i\  Culuiiiliia  Ins. 

the  taut  that  he  holds  prior  mortgages  Co.,  17  i'a.  fit.  '2b'3;  55  Am.  Dec.  540. 
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that  it  should  bo  invalidated  by  any  omission  to  make 
kiiou'ii  a  material  fact  res[)octing  the  eouditioii,  situation, 
value,  or  occupancy  of  the  i)r()perty,  and  the  assured  was 
not  asked,  by  the  printed  form  of  application,  or  other- 
wise, whether  there  were  encumbrances  on  the  property, 
it  was  held  that  this  mere  omission  to  volunteer  a  state- 
ment of  the  fact  that  there  was  a  lien  on  the  property  to 
a  largo  amount  for  taxes,  or  to  disclose  that  he  had  en- 
tered into  an  oral  executory  contract  to  lease  the  property, 
would  not  invalidate  the  policy.^  Where  a  party  has 
possession  of  the  property  at  the  time  of  the  insurance 
and  of  the  loss,  he  is  entitled  to  recover  the  entire  amount 
insured,  notwithstanding  there  may  be  a  question  as  to 
the  validity  of  his  title.* 

§  2097.  Unless  Required  by  Policy. — Where,  how- 
ever, the  applicant  is  required  to  set  out  his  true  title,  a 
failure  to  do  so  accurately  will  amount  to  a  misrepresen- 
tation or  concealment,  and  avoid  the  policy.*  Mr,  May* 
gives  the  following  cases  where  the  title  is  not  properly  de- 
scribed: **  Where  the  insured  describes  the  property  as  his 
when  he  has  only  a  bond  for  a  deed;®  or  is  a  stockholder 
in  a  corporation  which  owns  the  property;"  or  is  only  a 
tenant  by  the  curtesy;^  or  a  lessee  with  or  without  an 
agreement  for  purchase;^  or  the  assignee  of  a  lessee  with 
right  to  purcliase;^  or  a  mortgagee;"^  or  has  only  an  im- 

1  Alkan  v.  Ins.  Co.,  53  Wis.  136.  Ins.  Co.,  7  Allen,  40;  ]5irmingliam  v. 

'■'  Fricrson  v.   lirenliani,   5  La.  Ann.  Eiiiiiirc  Ins.  Co.,  124  Jiarb.  457. 

540;  5"J  Am.  Dec.  OO.'J.  '^  i'liilliiis  v.  King's  County  Mut.  Ins. 

'  May  ou  Insurance,  sec.  287;  Phil-  Co.,  'JO   (Jiiio,    174;    Abljott  r.  Sliaw- 

lipsc  Ins.  Co.,  'JO  Ohio,  174.    A  clauso  niut  .Mut.  Fire  Ins.  Co.,  3  Allen,  'JIH. 

avoiding  tlie    policy    if  the   "interest  'Leathers   r.    Ins.    Co.,     24   N.    H. 

of  the  assured   in     the    property  '"  is  251);  Eminence  Mut.  Ins.  Co.  v.  Jesse, 

not  truly  stated    must    lie    construed  1  Met.  (Ky. )  523. 

as  referring  to  the  substantial  owner-  *Sha\v  r.  St.  Lawrence  County  Mut. 

.ship,  and  not  to  the  hare  legal  title:  Ins.  Co.,  11   U.  C.  Q.  B.  73;  Marsliall 

Do  Ar'inand  v.  Home  Ins.  Co.,  28  Fed.  v.  (.'olum.  Mut.  Ins.  Co.,  27  N.  H.  157. 

Kep.  C03.  *  Walroth  i\  8t.   Lawrence  County 

*  May  ou  Insurance,  sec.  287.  Mut.  Ins.  Co.,  10  U.  C.  Q.  B.  5'J5. 

"Smith  r.  Bowditch  Mut.   Ins.  (^o.,  "*  Jenkins  ?\  Quincy  Mut.  Fire  Ins. 

0  Cush.  4tS;   Brown    i\   Williams,    28  Co.,  7  tiray,  370;  Brown  v.  (rore  Dist. 

.Me.  202;  Falls  v.  Conway  Mut.  Fire  Mut.  Ins.  Co.,  10  U.  C.  g.  B.  3S3. 
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pcrfv!ct  tax  title;'  or,  for  the  puri-)Ose  of  defrauding  his 
creditors,  has  conveyed  away  his  estate,  without  considera- 
tion, to  another,  wlio  promises  to  reconvoy  ujion  request;'' 
or  is  the  own(>r  of  only  one  of  seven  parcels  of  the  prop- 
erty insured."  '^  But  the  requirement  may  be  waived  by 
the  insurer  by  treating  the  policy  as  valid  after  he  learns 
that  the  true  nature  of  the  interest  luis  not  been  stated.* 

§  2098.  Construction  of  Different  Words  and  Phrases 
as  to  Title.  —  A  trustee  is  not  the  holder  of  an  "absolute 
title,"^  nor  is  a  life  estate  an  "absolute"  interest;®  a 
mortgagor  is  the  liolder  of  an  "absolute  interest";'^  a 
married  woman  is  the  "absolute  owner"  of  property 
which  she  acquired  before  coverture.^  A  condition  that 
any  interest  in  the  j^roperty  insured  not  absolute  or  less 
than  a  perfect  title  must  be  represented  and  expressed  in 
the  polic)'^  is  not  broken  by  the  existence  of  a  lien  for 
purchase-money  reserved  in  the  deed  of  the  premises.^ 
Where  a  stockholder  in  a  corporation  held  property  of  the 
corporation  as  security  for  advances,  and  insured  it  as 
his  own,  this  was  held  a  breach  of  a  condition  that  the 
interest  must  be  stated,  and  that  if  the  assured  was  not 
the  absolute  owner  the  policy  should  be  void.'"  The  an- 
swer, "Deed,"  in  an  application  for  fire  insurance,  to  the 
question,  "What  is  your  title  to  or  interest  in  the  prop- 
erty?" is  not  a  warranty  of  a  grant  in  fee  of  a  freehold 
estate,  but  is  consistent  with  any  interest  originating  in 
a  deed."  Where,  to  the  question,  "What  is  your  title  to 
or  interest  in  the  i)roperty  to  be  insured?"  an  applicant 


' 


I 


1  Piukhain  v.  Morang,  40  Me.  587. 


Washington  Fire  Ins.  Co.  v.  Kelly, 


••iTreadway  v.  Hanulton  Mut.  Ins.  32  Mil.  421;  3  Am.  Rep.  149. 

Co. ,  2'J  Conn.  G8.  "  Com.  Ins.   Co.  v.  Spankneble,   52 

3  Day    y.    Charter    Oak    Fire    and  111.  53;  4  Am.  Rep.  582. 

Marine  Ins.  Co.,  51  Me.  91.  *  Wooddy  v.  Old  Dominion  Ins.  Co., 

*Ins.  Co.  V.  McLanathan,  11  Kan.  31  Gratt.  302;  31  Am.  Rep.  732. 

533.  '"  McCorniick  v.   Ins.  Co.,   06   Cal. 


J.  297. 


Murphrey  v.  Ins.  Co.,  5  Ina.  Law    301. 


"  Merrill  v.  Agricultural   Ins.  Co. 


Davis  V.  Iowa  State  Ins.  Co.,  67    73  N.  Y.  452;  29  Am.  Rep.  184, 


Iowa,  494. 
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iiiiswerod,  "Foe-simple,"  it  was  held  that  the  fact  that  the 
wife  of  a  former  owner  of  the  property  who  was  still  alive 
had  a  contingent  right  of  dower  in  the  premises  was  not 
a  breach  of  the  warranty.* 

An  outstanding  mortgage,  paid,  but  not  discharged  of 
record,  is  a  breach  of  a  condition  that  the  party  has  a 
"good  and  perfect  unencumbered  title. "^     One  in   pos- 
session of  real  estate  under  a  valid  contract  for  convey- 
ance has  an  insurable  interest,  and  in  the  absence  of  any 
requirement  to  disclose  the  true  state  of  the  title,  may 
properly  describe  the  premises  as  "his."^     A  policy  on 
goods  in  the  name  of  one  person  is  not  avoided  by  the  fac^t 
that  they  were  purchased  in  the  names  of  himself  and 
another  with  the  hitter's  consent,  the  goods  in  fact  being 
the  sole  property  of  the  former.^     On  an  application  by 
one  for  insurance  on  real  estate',  which  he  describes  as 
"his  property,"  the  company  is  not  chargeable  with  notice 
of  the  state  of  the  title  as  disclosed  by  the  land  records.^ 
In  a  tire  policy,  the  use  of  the  phrase  "as  interest  may  ap- 
j)ear  "  authorizes  the  insured  in  case  of  loss  to  show  what 
his   interest  was.     If  it  appears  that,  although   not  the 
owner,  he  had  an  insurable  interest,  there  is  no  breach  of 
a  condition  forfeiting  the  policy  in  case  the  interest  is 
not  truly  stated.®    The  recovery  of  a  judgment  against  the 
assured  is  not  a  "lien"  on  his  property.^     One  who  de- 
scribes property  as  "  my  house "  does  not  warrant  his 
title  to  the  realty  to  be  an  unencumbered  fee-simple  title.* 
The  description  is  sufRcient  where  the  applicant  is  in 
possession  under  a  valid  contract  to  purchase  and  has 

•  Southern  Mut.  Ins.  Co.  v.  Kloeber,  bach  v.  Ins.  Co.,  C2  N.  Y.  47;  20  Am. 

31  Gratt.  739;  Virginia  Fire  Ins.  Co.  Rep.  451. 

?;.  Kloeber,  31  Gratt.  749.  MJouhl  v.   York   etc.  Ins.   Co.,   47 

''  Warner  v.  Ins.  Co.,  21  Conn.  444.  Me.  4():{;  74  Am.  Doc.  4<.)4. 

'  Franklin  Fire  Ins.  Co.  v.  Martin,  ^  Mutual  lus.  Co.  v.  Deale,  18  Mil. 

40  N.  J.  L.  508;  29  Am.  Rep.  271.     A  26;  79  Am.  Dec.  073. 

policy  insured  plaintilf  "on  his  two  "  Dakin  v.  Ins.  Co.,  77  N.  Y.  600. 

buildings."      He    did    not    own    the  '  Stuen   v.    Ins.   Co.,   61    How.    Pr. 

buildings,  but  had  an  interest  in  thum,  144. 

and  was  in  possession  of  them.      Held,  "^  Mutual  Ins.  Co.  v.  Deale,  18  Md. 

not  a  warranty  of  ownership:  Rohr-  2();  79  Am.  Dec.  074. 
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paid  part  of  tlic  eonsidcratioii,  but  has  received  no  con- 
voyanco/  Property  may  properly  bo  described  Ijy  tbo 
insurer  as  liis  liouse,  tliough  liis  title  is  equitable  only;  as 
wben  he  lias  erected  the  house  on  premises  which  he  held 
under  a  parol  agreement  for  their  purchase;  and  this  is 
true,  thoun;h  the  policy  contains  a  condition  that  if  the 
interest  of  the  assured  is  not  absolute  it  must  be  so  stated 
to  the  insurer  and  expressed  in  the  policy.^  AVHiere  one 
holding  under  a  bond  for  a  deed  represents  himself  as 
the  owner,  this  is  a  misrepresentation  which  will  avoid  a 
policy  in  a  mutual  insurance  company.^  I>ut  where  the 
insured  is  in  a  condition  to  enforce  specific  performance 
of  a  contract  to  convey  the  land  whereon  it  stands,  he 
may  represent  himself  as  the  owner  in  fee-simple/  So  a 
purchaser  at  sheriff's  sale  may  truly  declare  himself  to 
be  the  owner  of  the  property,  although  the  sheriff's  deed 
has  not,  at  the  time  of  such  declaration,  been  acknowl- 
edged.'^  A  warranty  of  ownership  of  the  premises  is  not 
broken  by  the  encumbrance  of  a  mortgage.' 

A  mortgagor  of  chattels  falls  within  the  phrase  "sole 
and  unconditional  owner," ^  and  so  does  one  who  has 
given  a  trust  deed  on  the  property;^  so  does  one  who 
has  a  purchaser's  sole  equitable  interest  in  land,  under  a 
contract  of  purchase  which  he  could  have  enforced  spe- 
cifically,^ even  although  the  purchase-money  remains  un- 
jiaid.'"  But  the  holder  of  an  equity  to  redeem  property  of 
his  sold  under  execution  does  not;"  nor  does  a  mortgagee;'' 

'  .Etna  Fire  Ins.   Co.  v.  Tyler,   16         **  iMaiiliattau   Ins.   Co.  v.  Weill,  '28 

Wenil.  :«.');  ;i()  Am.  Dec.  90.  Gratt.  :3S'.»;  20  Am.  Rep.  3()4;  Qiiarricr 

■'  H..a-li  r.  Ins.  Co.,'JDComi.  10;  7G  r.   Ins.  Co.,  10  W.  Va.   507;  27  Am. 

Am.  l)ee.  .">J»1.  Rep.  oS'2. 

3  .MciriU  ,:  Ins.  Co.,  48  Me.  285.  «  Johannes  v.  Standard  Fire  Office, 

*  Ka-^t  Texas  Ins.  Co.  v.  Dyches,  56  70  Wis.  li)(i;  5  Am.  St.  Rep.  159. 
Te.\.  565.  ">  Imperial  Fire  Ins.  Co.  v.  Dunham, 

'"  Siis(iuelianna  Miit.  Fire  Ins.  Co.  v.  117  Pa.  St.  460;  2  Am.  St.  Rep.  686; 

Staats,  1U2  Fa.  St.  529.  Elliott  v.  Ashland  Mut.  Fire  Ins.  Co., 

•- Carson    r.   .Icrsey    City   Fire    Ins.  117  Pa,  St.  548;  2  Am.  St.  703. 
Co.,  4.S  N.  J.  L.  300;  :)9  Am.  Rep.  5S4.  ''  Reaper  Ina.  Co.  v.  Breunan,  58  111. 

'  May  oil  IiisiiraiKi',  sue.  2S(i;   Huh-  158;  II  Am.  Rep.  54. 
I)ar(l  /■.  Ins.  Co.,  o3  Iowa,  325;  11  Am.         '-  Waller    v.  Assur.  Co.,    64  Iowa, 

Rep.  125.  101. 
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nor  an  owner  of  a  life  estate;'  nor  a  lessee  or  bailee;''  nor 
a  surviving  partner.'' 

One  who  has  paid  the  purchase-money  and  is  in  pos- 
session of  the  property,  on  which  he  has  erected  improve- 
ments, is  within  the  phrase  "true  title  and  interest."* 
Property  which  has  been  i)at  into  another's  hands  to 
defraud  creditors  is  not  held  in  trust  within  a  condition 
in  an  insurance  policy  requiring  property  held  in  trust 
to  bo  insured  as  such.'' 

Im.ustuations.  —  A  fire  policy  contained  a  claupo,  "Tf  11i(>  in- 
terest of  the  assured  in  the  property  be  any  other  than  tlie 
entire,  unconditional,  and  solo  ownership  of  the  projierty  for  the 
use  and  benefit  of  the  assured,  it  nuist  be  so  represented  to 
tlio  company,  and  so  expressed  in  the  written  part  of  this  ))ol- 
icy,  otlierwise  this  policy  shall  be  void."  The  insured  repre- 
sented himself  to  bo  the  owner,  and  the  policy  did  not  express 
the  fact  that  his  minor  child,  of  whom  lie  was  the  natural  tutor, 
owned  seven  eighths.  Held,  that  the  policy  was  avoided:  Adema 
V.  Ins.  Co.,  36  La.  Ann.  G60.  B,  while  in  possession  of  certain 
premises  under  a  contract  of  purchase,  applied  for  insurance  as 
"owner,"  and  obtained  a  policy  forfeitable  if  his  interest  is 
other  than  "the  entire,  unconditional,  and  sole  ownership." 
Held,  that  the  policy  was  not  invalidated  by  the  fact  that  the 
contract  of  purchase  was  forfeitable  in  case  B  failed  to  perform, 
and  that  at  the  time  of  procuring  insurance  B  was  in  default, 
the  vendor  not  having  declared  the  contract  forfeited:  Pelton  v. 
Ins.  Co.,  77  N.  Y.  605.  L.,  holding  furniture  which  she  bought 
of  S.,  under  an  express  agreement  that  the  title  should  remain 
in  S.  until  the  price  be  paid,  took  a  policy  "on  her  household 
furniture,  ....  loss,  if  any,  payable  to  S.,  as  his  interest  may 


'  Garver  v.  Ins.  Co.,  09  Iowa,  202. 

'  Mnunt  Leonard  Milling  Co.  v.  Ins. 
Co.,  25  Mo.  App.  25y. 

^  Croscent  Ins.  Co.  v.  Camp,  71  Tex. 
503. 

*  Chase  v.  Ins.  Co.,  22  Barb.  527; 
Bonham  v.  Ins.  Co.,  25  Iowa,  328.  A 
policy  is  not  avoided  on  the  ground 
of  violation  of  a  by-law  requiring  the 
true  title  of  the  insured  in  the  prop- 
erty to  be  expressed  in  the  application 
for  the  insurance,  where  the  insured  is 
a  mortgagee  in  possession,  and  the 
application  is  for  insurance  "on  dwell- 
ing-house," and  states  in  reply  to  a 
question  as  to  eucumbrances,  "First 


mortgage  to  M.  W.  [the  name  of 
the  applicant]  entered  October,  1855"; 
and  in  reply  to  a  question  whether 
the  property  is  insured,  states,  "Not 
on  first  mortgagee's  interest";  and  the 
application  contains  no  direct  question 
as  to  the  title  of  the  applicant;  for 
there  is  no  misstatement  of  the  appli- 
cant's interest,  and  it  is  the  duty  of 
the  company  to  require  fuller  state- 
ments in  this  regard,  if  the  aii.swers 
given  are  not  sufficiently  full:  Wyman 
V.  People's  Ins.  Co.,  1  Allen,  301;  79 
Am.  Deo.  737. 

"  Ayres  v.  Ins.  Co.,  17  Iowa,  176; 
85  Am.  Dec.  553. 
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nppear";  and  "if  the  intorost  of  tlui  nssurod  in  \ho  property  be 
any  other  than  the  entire,  uneftiKJitioiiiil,  niul  hole  owiierwhip  of 

tlie  jjroperty  for  tlie  use  and  hcnefit  of  the  assured it 

must  he  so  ex|)re,sse(l  in  tlie  written  part  of  this  policy,  otlier- 
wiso  the  policy  shall  l)c  void."  JIcUl,  that  the  policy  was  void: 
J.dshrr  V.  In8.  Co.,  IS  Hun,  OS.  M.  conveyed  property  worth 
$.'«.r)l)0  to  Hocure  a  debt  of  .$1,501),  tukinj^  bade  a  lease  for  eight 
years,  at  a  rent  of  .$105  j)er  annum,  witli  the  privilege  of  i)ur- 
chasing  during  the  term  on  ])ayment  of  .$1,.500.  He  i)rocured 
a  policy  of  insurance  upon  his  interest  ns  "  Ics.see,"  the  com- 
j»any  having  notice  of  liis  rigl.  of  redemption.  Two  niontlis 
before  the  end  of  tlie  term,  and  l)cfore  ho  had  elected  to  pur- 
chase, the  ])renii.S(;s  were  destroyed  by  fire.  Held,  that  the  pol- 
icy covered  his  right  to  purchase:  Crehjhton  v.  Ifoviestend  Fire 
Iiifi.  Co.,  17  Hun,  78.  A  person  in  possession  of  premises  under 
a  contract  of  purchase,  having  paid  only  part  of  the  purchase- 
money,  the  rest  not  being  due,  obtained  a  policy  of  fire  insurance 
on  the  premises,  and  in  his  written  application,  which  was  made 
a  part  of  the  policy,  answered  the  questions  propounded  as  fol- 
lows: Q.  "  Is  the  property  owned  and  operated  by  the  appli- 
cant?" A.  "Yes."  Q.  "  Is  any  other  person  interested  in  the 
property?  If  so,  state  the  interest."  A.  "No."  Q.  "Encum- 
brance,—  is  there  any  on  the  property?"  A.  "Held  by  con- 
tract." Held,  that  the  answers  were  substantially  true,  and  that 
the  policy  was  not  avoided  for  false  representations:  Lorillard 
Fire  Ins.  Co.  v.  McCalloch,  21  Ohio  St.  17G;  8  Am.  Rep.  52.  A 
polieyof  insurance  on  a  building  was  conditioned  to  1)0  void  unless 
''the  interest  of  the  assured,  whether  as  owner,  lessee,  or  other- 
wise, in  the  property  shall  be  truly  stated  in  the  j)olicy."  The 
building  was  built  by  the  assured  upon  land  leased  by  them  for 
a  term  of  years,  and  und(;v  a  ])rovision  that  at  the  expiration  of 
their  leasi;  the  buildiiifr  fhould  be  delivered  up  to  tlu;  lessor. 
The  ])olicy  descril^ed  the  building  as  "their  two-story  l)rick 
building  situated  on  leas.'d  land,"  and  in  the  proof  of  loss  which 
was  sworn  to  they  stated  that  the  building  belonged  to  them, 
and  that  no  one  else  had  any  interest  in  it.  Held,  that  the 
policy  was  n<»t  avoided  for  insutlicient  description  of  interest. 
Foide  v.  Springfield  Ins.  Co.,  122  Mass.  191;  2o  Am.  Kep.  oOS. 

§  2099.    Encumbrance — What  is  and  What  is  not  an. 

—  Statements  as  to  the  amount  of  encumbrances  on  the 
property  are  material,  and  if  false,  will  avoid  the  policy.' 

1  Frieamutlu-.  Ins.  Co.,  lOCush.  588;  N.  H.  338;  Gahagan  v.  Ins.  Co.,  43  N. 

Schuniitsch  v.   Ins.   Co.,  48  Wis.  26;  H.  170;  Clark  w.  lua.  Co.,  6  Cush.  :U'_>; 

Richardson  ?•.  Ins.  Co.,  40  Me.  394;  74  53  Am.  Dec.  44. 
Am.  Dec.  459;  Patten  v.  Ins.  Co.,  38 
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Wlicro  ft  general  statomont  is  given,  and  tlio  policy  is 
irisuod  on  this,  it  will  bo  valid,  even  though  the  specific 
amounts  were  till  led  for,  but  not  given.'  Hut  where  the 
number  and  amount  of  the  eneumbrances  are  stated,  they 
must  be  stated  correctly.^  A  mortgage;  is  an  encuml>rance;' 
so  is  a  mechanic's  lien;*  a  tax  lien;''  a  seizure  under  ex- 
ecution." An  invalid  mortgage  is  not  an  encumbrance;^ 
nyr  a  mortgage  paid,  but  not  discharged  of  record;"  nor 
is  a  bond  for  the  conveyance  of  the  premises  insured 
ui)on  the  payment  of  the  purchase-money  at  a  specified 
time,  although  the  forfeiture  on  account  of  the  expiration 
of  the  time  has  been  waived,  if,  in  fact,  the  money  has  not 
been  paid;"  nor  a  bond  by  the  grantee  in  a  deed  to  sup- 
port the  grantor,  given  as  a  part  of  the  consideration  for 
tlie  conveyance;'"  nor  a  vendor's  lien;"  nor  a  judgment.''^ 
An  omission  to  mention  a  lien  or  a  conditional  sale,  ])os- 
sossion  remaining  in  the  vendor,  is  not  a  breach  of  a 
covenant  to  state  if  the  ownership  is  other  than  entire." 
If  an  insurance  policy  on  real  and  personal  property  is 
conditioned  to  be  void  if  the  property  shall  be  mortgaged, 
mid  the  real  estate  is  mortgaged,  the  policy  is  void,  unless 

'  Nichols  V.   Iiis.  Co.,   1  Allen,  (5.3;  Rep.  8.30.     Contra,  Groeu  v.  las.  Co., 

AVymaii  v.  Ins.  Co.,  1  Alien,  301;  7'J  82  N.  V.  517. 

Am.   Doc.   737;    Dolin  v.   las.  Co.,  5  ''  Wilbur  v.  Ins.  Co.,  10  Cusli.  44(j. 

Luns.  '215.  *  lirowa    v.    las.    Co.,    41    i'n.    St. 

-  Towno  V.   Ins.   Co.,   7   Allen,   51;  187. 
Smitii  r.  Ins.  Co.,  'J.">  Hiiil).  497;  Low-  '  Watcrtown  Ins.  Co.  v.  Sewinj;  Ma- 
ell  '•.  Ins.  Co.,  SCu.sli.  I'J7:    llaywarcl  cliine  Co.,  41  Mioli.  131;  3i!  Am.  K^'p. 
V.   Ins.  Co.,    10  Cash.  444;   Jacobs  r.  14(5;  Lycoming  Ins.  Co.  /'.  .Jackson,  83 
Ins.  Co.,  7  Alleii,  132;  Battles  v.  Ins.  111.  3UL';  2,')  Am.  Rep.  380. 
Co.,  41  ^lo.  208.  »  Ilawkcs  v.   Ins.   Co.,    11  Wis.  ISS; 

^  Masters  v.  Ina.  Co.,  11  Barb.  024;  Merrill  v.  Ins.  Co.,  73  X.  Y.  4.V_>;  Ly- 

Trcuilway  v.   Ins.    Co.,    2!l  (.'onn.   OS;  coming  las.  Co.  r.  .fackson,  83  111.  3U2; 

lliilcliins  V.  Ins.  Co,,  11  Ohio  St.  477;  25  Am.  Kej).  oSC). 

I'lukanl  V.  Ins.  Co.,  2  (Jr^.y,  3:14.     A  »  Newh.iU  /•.   Uaioa  Mat.  Firo  las. 

mortgage    executed    by    husband  and  Co.,  52  Me.  180. 

wife  of  land  owned  by  the  husband,  '"  Mason  v.  Agr.  etc.  Ass.  Co.,  ISU. 

on  which  there  was  a  creamery  build-  C  C.  1*.  IS). 

ing  owned  by  the  wife,  to  a  mortgagee,  "  Dohn  v.  Farmers'  Ins.  Co.,  5  Laas. 

witlioat  notice  that  the  bailding  was  275. 

not  appurtenant  to  the  land,  is  an  en-  ''^  Miller  v.  Germanialns.Co.,  (5  Ina. 

cunibrance  on  tiie  building:    Mallory  Law  J.  873;  Baley  r.  Ins.  Co.,  80  N.  Y. 

V.  Farmers'  Ins.  Co.,  65  Iowa,  450.  21;  30  Am.  Rep.  570. 

*  May  on  Insurance,  sec.  2'Jl;  Red-  '^  Carrigani'.  Lycoming  Fire  Ins.  Co., 

mona  V.  Ins.  Co.,  51  Wis.  293;  37  Am.  53  Vt.  418;  38  Am.  Rep.  687. 
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the  properties  are  insured  for  separate  sums,  and  the  risk 
on  the  personalty  is  not  affected  by  the  mortgage.^ 

Illustrations.  —  In  an  appHcation  the  answer  as  to  encum- 
brances was,  "Yes;  twenty-five  hundred  dollars."  There  was 
a  mortgage  on  the  promises  for  twenty-five  hundred  dollars, 
and  two  months'  interost  uni)aid.  Held,  that  there  was  no 
breach  of  the  condition  as  to  false  representation:  Tihis  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  8  Abb.  N.  C.  315.  A  policy 
of  fire  insurance  was  conditioned  to  be  void  in  case  of  any  false 
ropvcsentation  of  the  condition  or  occupancy  of  the  property 
material  to  the  risk.  In  the  application  it  was  asked:  "Is  the 
property  encumbered?  If  so,  state  to  what  amount,  and  the 
value  of  the  preiiiises."  This  was  answered:  "Yes;  mortgage, 
two  thousand  dollars;  ten  thousand  dollars."  The  mortgage 
made  by  the  insured  was  for  $3,200,  and  $240  accrued  interest 
was  also  due  on  it.  The  policy  made  the  application  part  of 
the  contract.  Held,  that  the  policy  was  avoided:  Byers  v. 
Farmers'  Ins.  Co.,  35  Ohio  St.  606;  35  Am.  Rep.  623.  A  bought 
certain  premises,  giving  a  mortgage  back,  and  his  grantor 
agreeing  to  pay  an  existing  mortgage  for  a  less  amount.  A 
insured  the  premises,  only  disclosing  the  larger  mortgage. 
Held,  that,  as  he  could  deduct  the  amount  of  the  lesser  mort- 
gage from  that  due  under  the  larger  one,  there  was  no  such 
concealment  of  an  encumbrance  as  to  avoid  the  policy:  Ring  v. 
Ins.  Co.,  54  Vt.  434. 

§  2100.  Over-valuation — Over-insurance. — Over- valu- 
ation of  the  property  insured  is  often  provided  against  in 
the  policy.  But  the  rule  seems  to  be  settled,  'hat,  whether 
the  policy  mentions  over-valuation  as  a  ground  of  forfeit- 
ure or  not,  simple  over-valuation  standing  alone  will  not 
avoid  the  policy.  To  accomplish  this  the  over-valuation 
must  be  so  gross  as  to  raise  the  presumption  of  fraud  in 
the  applicant.^     Where  under  the  terras  of  a  policy  an 


'  McGowan  v.  People's  Mut.  Fire 
Ins.  Co.,  54  Vt.  211;  41  Am.  Rep.  843. 
For  one  premium  an  insurance  com- 
pany insured  plaintiff  for  eight  hun- 
(Ireil  dollars  on  his  house,  and  seven 
hundred  dollars  on  his  furniture.  Not 
intending  fraud,  plaintiff  misstated  his 
interest  in  the  realty.  Held,  that  this 
did  not  affect  the  insurance  on  the  per- 
sonalty:  Schuster  t).  lus.  Co.,  102  N.  Y. 
260. 


*  Sturm  V.  Ins.  Co.,  63  N.  Y.  77; 
Franklin  Ins.  Co.  v.  Vaughan,  92  U. 
S.  516;  Wilbur  v.  Ins.  Co.,  10  Cush. 
446;  Protection  Ins.  Co.  v.  Hall,  15 
B.  Mou.  411;  Leach  v.  Ins.  Co.,  58  N. 
H.  245;  Carpenter  v.  American  Ins. 
Co.,  1  Story,  57;  Bobbitt  v.  Liverpool 
etc.  Ins.  Co.,  66  N.  C.  70;  8  Am.  Rep. 
494;  Catron  v,  Tennessee  Ins.  Co.,  6 
Humph.  176;  Carpenter  v.  Ins.  Co., 
16  Pet.  495;  Gerbauser  v.  North  British 
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insurance  company  is  liable  for  two  thirds  of  the  value 
of  the  property  at  the  time  of  the  loss,  the  valuation  of 
the  property  on  the  application  is  not  a  fact  material  to 
the  risk,  and  an  over- valuation  in  the  application  will  not 
defeat  the  right  of  the  insured  to  recover.'  In  an  open 
policy  of  insurance  an  over-valuation  of  the  property  in- 
sured is  immaterial.'^  The  fact  that  the  assuiud  was  an 
ignorant  German,  and  did  not  understand  English,  is  no 
excuse  for  his  rating  his  house  at  double  its  value  in 
effecting  insurance  on  it.^ 

Illustkations.  — An  application  for  fire  insurance  contained 
a  valuation  of  the  lands  and  buildings.  The  valuation  was 
excessive.  The  application  concluded  as  follows:  "The  ap- 
jilicant  hereby  covenants  and  agrees  that  the  foregoing  valua- 
tion, description,  and  survey  are  true  and  correct,  and  they  are 
submitted  as  his  warranty  and  the  basis  of  the  desired  insur- 
ance." The  only  reference  in  the  policy  to  the  application  was 
that  the  insurance  was  "  on  the  following  property  as  described 
in  application."  Held,  that  this  only  adopted  that  portion  of 
the  application  describing  the  property,  and  that  there  was  no 
warranty  as  to  the  value:  Owens  v.  7ns.  Co.,  56  N.  Y.  565.  A 
policy  of  fire  insurance  upon  buildings  contained  a  stipulation 
"that  the  aggregate  amount  insured  in  this  and  other  com- 
panies ....  shall  not  exce?d  two  thirds  of  the  estimated  cash 
value."  The  insurance  was  for  $1,300  and  the  estimated  cash 
value  according  to  the  policy  was  $1,950;  subsequently  improve- 
ments were  made  and  an  additional  insurance  of  $1,000  was 
effected  in  another  company.  The  buildings  were  destroyed  by 
fire,  and  their  value  at  the  time  of  the  fire  was  $4,200.  In 
an  action  on  the  policy,  held,  that  the  "  estimated  cash  value  " 
was  that  at  the  time  of  the  first  insurance,  and  that  the  first 
policy  was  void  for  over-insurance:  Elliott  v.  Ina.  Co.,  66  Pa.  St. 
22;  5  Am.  Rep.  323. 


§2101.    Conditions  and   Stipulations  in  Policy — In- 
crease of  Risk. — The  provision  that  if  the  situation  or 


etc.  Ins.  C-*  7  Nev.  174;  Continental 
Ins.  Co.  V.  Ware,  9  Ins.  Law  J.  519; 
Williiima  v.  PlioBnix  Ins.  Co.,  61  Me. 
G7;  Bonham  v.  Ins.  Co.,  25  Iowa,  .S'28; 
Citizens'  etc.  Ins.  Co.  v.  Short,  62  lud. 
310;  Boutelle  v.  Ins.  Co.,  51  Vt.  4; 
31  Am.  Rep.  666;  Lynchburg  Ins.  Co. 
V.  West,  76  Va.  575;  44  Am.  Rep.  177; 
Uelbiug  V.  Ins.  Co.,  54  Cal.  156;  35 
225 


Am.  Rep.  72;  Behrens  v.  Ins.  Co.,  64 
Iowa,  19;  Borileu  v.  Ins.  Co.,  18  Pick. 
523;  29  Am.  Dec.  614. 

'  Bonham  v.  Ins.  Co.,  25  Iowa, 
328. 

*  Aurora  Ins.  Co.  v.  Johnson,  46 
Ind.  315. 

^  Nassauer  v.  Susquehanna  Mutual 
Fire  Ins.  Co.,  109  Pa.  St.  507. 
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circumstances  affecting  the  risk  upon  the  property  in- 
sured shall  be  altered  or  changed,  with  the  consent  of 
the  insured,  so  as  to  increase  the  risk,  the  policy  shall  be 
void,  binds  the  assured,  not  only  not  to  make  any  altera- 
tion or  change  in  tiie  sti'ucturo  or  use  of  the  property 
vvhicli   will   increase   the    risk,  but    prohibits  him    from 
introducing  any  practice,  custom,  or  mode  of  conducting 
his  business  which  would  materially  increase  the  risk, 
and  also  from  discontinuing  any  precaution  represented 
in  the  application  to  have  been  adopted  and  practiced 
with  a  view  to  diminish  the  risk.^     The  insured  is  bound 
to  disclose  a  change  made  in  the  insured  property  after 
the  issuance  of  the  policy,  whether  material  or  not,  if  he 
would  have  been  bound  to  disclose  such  a  condition  of 
the   property  in   answer   to    the   interrogatories   had   it 
existed  at  the  time  of  making  the  application  for  the 
insurance,  where  the  by-laws  of  the  company,  which  are 
made  a  part  of  the  policy,  provide  that  if,  subsequent  to 
the  making  of  the  application,  any  new  fact  shall  exist  by 
a  change  of  any  fact  disclosed  in  the  application,  or  the 
erection  or  alteration  of  any  building,  which  increases  the 
risk,  or  which  it  would  have  been  necessary  to  state  had 
it  existed  at  the  time  the  application  was  made,  the  policy 
shall  be  void,  unless  written  notice  thereof  shall  be  given 
the  directors,   and  their  written   consent  obtained."     A 
provision  requiring  that  if  the  circumstances   aiTccting 
the  risk  shall  be  altered  by  the  assured  so  as  to  increase 
the  risk,  without  the   consent  of  the  underwriters,  the 
policy  shall  be  void,  binds  the  assured,  not  only  to  make 
no  alteration  in  the  use  of  the  property  which  will  in- 
crease the  risk,  but  also  from  the  discontinuance  of  any 
precaution  represented  in  the  application  to  be  adopted 
with  a  view  to  diminish  the  risk,  and  a  failure  to  substan- 
tially comply  with  such  provision  will  release  the  under- 

'  May  on  Insurance,  sec.  218;  Ditt-         '  Calvert   v.    Hanilton  lus.  Co.,   1 
mer  v.  Ins.  Co.,  23  La.  Ann.  458;  8     Allen,  3U8;  79  Am.  Dec.  744. 
Am.  Rep.  000. 
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writers.*  Where  premises  are  insured  by  the  owner,  and 
his  tenant  increases  the  risk  without  consent  of  the  in- 
surers, and  a  loss  occurs  while  the  risk  is  so  increased, 
the  ignorance  of  the  owner  tliat  the  risk  has  been  increased 
is  no  defense  to  a  condition  for  forfeiture."  Knowledge 
of  the  agent  of  a  mortgagee  for  whose  benefit  a  buihling 
is  being  insured,  that  the  owner  of  the  building  is  doing 
that  which  increases  the  liazard,  is  knowledge  of  the 
mortgagee,  wuthin  a  provision  of  the  policy  avoiding  it, 
in  case  of  increase  of  hazard  not  communicated  to  the 
company."'' 

But  this  provision  covers  only  a  change  produced  by 
the  act  of  the  insured;  it  does  not  extend  to  a  change 
occasioned  by  accident.*  Where  a  policy  stipulates  that  it 
shall  become  void  in  case  of  an  increase  of  risk  within 
the  control  or  knowledge  of  the  insured,  changes  made 
without  his  consent  by  a  tenant  will  not  avoid  a  risk.® 
A  provision  that  the  policy  should  cease  and  be  of  no  force 
so  long  as  the  building  should  be  used  for  any  one  of 
specified  extrahazardous  occupations  will  not  release  the 
insurers  for  a  loss  by  fire  after  such  hazardous  occupation 
lias  been  discontinued.**  Where  by  its  terms  the  insured 
was  bound  to  give  notice  to  the  company  of  increase  of 
risk,  and  the  company  was  to  have  the  option  thereupon 
to  terminate  the  insurance,  and  the  insured  did  increase 
the  risk,  but  failed  to  notify  the  company  thereof,  and  the 
insured  property  was  subsequently  destroyed,  but  not  by 
reason  of  such  increased  risk,  the  liability  of  the  com- 
pany on  the  policy  still  continued,  as  it  could  not  be  cer- 
tainly assumed  that  the  company,  if  notified,  would  have 
terminated  tlie  insurance.^ 


1  Houghton  V.  Ins.  Co.,  8  Met.  114; 
41  Am.  Dec.  490. 

■'  Long  (..  Bccbor,  106  Pa.  St.  466; 
51  Am.  Kep.  5:{2. 

^  Cole  V.  Ins.  Co.,  99  N.  Y.  36. 

*  Breuner  v.  Ins.  Co.,  61  Cal.  101; 
21  Am.  Rep.  703. 


»  Merrill  v.  Ins.  Co.,  23  Fed.  Rep. 
245. 

"  Lounsbury  v.  Ins.  Co.,  8  Conn. 
4r)9;  21  Am.  Dec.  686. 

'  Joyce  V.  Maine  Ins.  Co.,  45  Me. 
168;  71  Am.  Deo.  536. 
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Illustuations. —  A  clause  in  a  policy  of  insurance  provided 
lliat  if  the  risk  was  increased  by  any  means  the  policy  should 
he  void  and  of  no  eflect.  Hdd,iha.t  the  policy  became  inoper- 
ative only  while  the  increased  risk  was  in  existence;  and  when 
it  terminated,  the  liability  of  the  company  recommenced: 
Schmidt  v.  Ins.  Co.,  41  111.  296.  An  application  for  insurance 
represented  that  one  stove  was  used  in  the  building  insured, 
and  another  stove  was  subsequently  put  in  and  used  without 
notice;  and  the  by-laws  of  tlie  defendant  company  provided 
tliat  "if  the  ri.sk  sliall  be  increased  by  the  insured  or  others  by 
iiny  change  of  tlie  circumstances  disclosed  by  the  application," 
etc.,  "the  policy  shall  be  void."  Held,  incumbent  on  the 
defendant  company  to  show  that  the  addition  of  the  second 
stove  increased  tlie  risk,  if  they  would  avoid  the  insurance: 
yewhall  V.  Ins.  Co.,  52  Me.  180. 

§  2102.     What  is  and  What  is  not  an  Increase  of  Risk. 

—  The  following  have  been  held  an  increase  of  risk,  viz.: 
The  erection  of  new  buildings;^  the  introduction  of  new 
machinery.^  But  the  customary  use  of  property  like  that 
insured  is  not  an  increase  of  risk  which  will  avoid  the 
policy;^  nor  are  ordinary  repairs.*  A  policy  of  insurance 
on  a  house  represented  to  be  occupied  as  a  dwelling  is  not 
avoided  by  its  subsequent  use  as  a  boarding-house.* 

Illustrations.  —  Before  the  issuing  of  a  policy  of  fire  insur- 
ance, a  dummy-engine  had  been  used  near  the  insured  building 
as  often  as  its  use  was  required.  Held,  that  its  subsequent  use 
when  required,  although  its  use  increased  the  risk,  did  not  make 
void  the  policy  under  a  provision  therein  contained  that  "if  the 
situation  or  circumstances  affecting  the  risk  shall  be  so  alters'd 
or  changed  as  to  increase  the  risk,"  the  policy  should  be  void; 
Cnmmonwealth  v.  Ins.  Co.,  112  Mass.  13G;  17  Am.  Rep.  72.  A 
policy  contained  a  condition  avoiding  it  in  case  the  premises 
"  shall  be  occupied  or  used  so  as  to  increase  the  risk."  At  the 
time  of  the  insurance  there  was  a  planer  in  the  mill,  which  was 
used  occasionally  to  plane  lumber  cut  in  the  mill.  And  this 
use  was  continued  after  the  policy  was  issued.  Held,  that  the 
condition  only  prohibited  a  new  and  different  use  from  that  to 


4 


.. ^ — If  "J 

'  Murilock  V,  Ina.  Co., 

2  N.  Y.  210; 

*  Townsend  v 

— J    ' 
.   Ins. 

Co., 

18  N.  Y. 

Francis  v.  Ins.  Co.,  25  N 

J.  L.  78. 

IGS;    Lyman  v. 

Ins. 

Co., 

14   Allen,             ; 

^  lieid  V.   lus.  Co.,  11 

U.  C.  Q. 

B 

22'J. 

34j. 

■"  Planters'   Insurance    Company   v. 

^  May  oil  luyurauce,  sec.  219. 

Sorrels,  1  Baxt. 

352;; 

25  Am 

Kep.  780. 
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ivliich  the  risk  is  increased,  and  that,  in  the  absence  of  war- 
ranty against  such  use,  or  fraud  or  eonceahncnt,  it  was  innna- 
tc'iial  that  defendant  did  not  Icnow  of  the  use  of  the  planer  wlieu 
the  iiolicy  was  issued;  WJiitncy  v.  Black  River  Ins.  Co.,  72  N.  Y. 
117;    28  Am.  Rep.  IIG.     A  policy  of  insurance  described  the 
building  as  occupied,  "Second  story,  storage,  cigar  manufactory, 
and  nuiinifacture  of  tinware,"  and  was  voidable' by  any  change 
ill  the  '"situation,  occupation,  use,  or  condition  of  the  premises," 
without  the  consent  of  the  coin[)any  indorsed,  etc.     Held,  that 
the  policy  was  not  avoided  by  renting  without  such  consent  a 
part  of  the  second  floor  to  a  qpmmittee,  of  whom  one  of  the 
company's  agents  was  a  member,   for  a  political  club-room: 
Miller  V.  Ins.   Co..,  18  Hun,   525.     A  policy  of  insurance  was 
procured  upon  merchandise  in  the  storehouse  of  the  assured, 
and  another  upon  their  factory  near  by.     The  first  provided 
that  "  if  the  risk  be  Increased  by  any  means  whatever  within 
the  control  of  the  assured,"  it  should  be  void;  but  there  was  no 
limitation  as  to  the  time  the  factory  should  run.     Such  a  lim- 
itation  prohibiting   night-work  was  contained   in  the  second 
policy,  but  was  subsequently  removed  by  the  written  consent 
of  the  insurers.    Held,  that  removing  the  limitation  was  not  an 
increase  of  the  risk  within  the  meaning  of  the  former  policy: 
North  Berwick  Co.  v.  Ins.  Co.,  52  Me.  336. 

§  2103.  Alterations  —  Repairs.  —  Without  any  express 
agreement  or  condition  on  the  subject,  an  alteration  which 
is  material,  and  which  will  increase  the  risk,  will  avoid  the 
policy.^  But  an  alteration  which  does  not  increase  the 
risk,  and  which  is  not  prohibited  by  the  policy,  will  not 
aiU'ct  it.^  Where  alterations  and  additions  made  upon 
insured  buildings  are  of  the  same  general  character  as  the 
original  building,  and  not  such  as  would  have  called  for  a 
higher  rate  of  premium  than  before,  such  additions  do 
not  tend  to  increase  the  risk.^  Under  a  provision  that 
alterations  or  repairs  made  in  and  about  the  insured 
premises  must  be  at  the  risk  of  the  party  insured,  such 
repairs  or  alterations  do  not  j^cr  sc  avoid  the  contract,  but 
only  place  upon  the  insured  party  the  hazard   of  their 

'  M:\y  on  Insurance,  sec.  22.3.  Merriamv.  Ins.  Co.,  21  Pick.   162;  .32 

-  Stetson  ».  Ins.  Co.,  4  Mass.  .330;  3  Am.  Dec.  252. 

Am.   Dec.  217;    Jolly  v.    Ins.    Co.,    1  »  Scheack  v.  Ins.    Co.,  24  N.  J.  L. 

Har.  &  G.  2yo;    18    Am.    Dec.    288;  447. 
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increasing  the  liability  of  the  insurer.*  A  policy  is  not 
made  void  by  a  change  of  tenants  if  nothing  is  said  therein 
on  the  subject.^  But  where  it  is  agreed  that  certain  speci- 
fied alterations  shall  avoid  the  policy,  the  question  of  ma- 
teriality to  the  risk  becomes  irrelevant,  and  the  only  thing 
to  be  determined  is,  whether  or  not  the  particular  act  falls 
within  the  language  of  the  prohibition.^  The  erection  of 
a  small  addition  to  a  house  and  store  insured  against  fire, 
and  the  use  of  tlie  same  as  ar  stable  for  a  cow  and  to  keep 
hay  in,  being  one  of  the  articles  designated  in  the  policy 
as  ''  extrahazardous,"  is  a  material  addition  to  the  risk.'* 
T  cupation  of  a  portion  of  an  unused  flour-mill  by 

t'  .  ,  ..or  for  some  three  months,  engaged  in  coopering, 
as  the  demand  served,  is  "an  appropriation  to  other  pur- 
pi^.-os"  wit'i'  the  meaning  of  a  policy.^  Where  a  policy 
of  insurance  gave  permission  to  the  insured  "  to  make  ad- 
ditions, alterations,  and  repairs,"  it  was  held  that  a  new 
warehouse  erected  forty  feet  away  from  the  main  building 
is  neither  an  addition,  an  alteration,  nor  repairs,  although 
connected  with  the  main  building  by  a  bridge  and  an 
underground  passage  used  for  pipes.^  It  is  no  excuse  for  a 
violation  of  a  covenant  against  alteration  that  the  altera- 
tion was  made  by  a  tenant  of  the  insured  without  his 
knowledge  or  authority.'' 

Illustrations.  —  A  policy  was  to  be  avoided  if  the  premises 
"  shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  if  the 
risk  be  increased  ....  by  any  means  whatever  within  the  con- 
trol of  the  assured";  but  the  insured  had  permission  "to  make 
alterations  and  repairs  incidental  to  the  business."  An  artesian 
well  was  being  sunk  on  the  premises,  when  a  vein  of  gas  was 


1  Girard  Fire  Ins.  Co.  v.  Stephenson, 
37  Pa.  St.  293;  78  Am.  Dec.  424. 

^  Gates  V.  Ins.  Co.,  5  N.  Y.  4(59;  55 
Am.  Dec.  3G0. 

s  Lee  V.  Ins.  Co.,  3  Gray,  583. 

♦  Francis  v.  Ins.  Co.,  25  N.  J.  L. 
78. 

*  Harris  v.  Ins.  Co.,  4  Ohio  St.  285. 
^Peoria  Sugar  Ref.  Co.  v.  lus.  Co., 

24  Fed.  Rep.  773. 


'  Diehl  V.  Ins.  Co.,  58  Pa.  St.  443; 
98  Am.  Dec.  302.  But  the  alteration 
of  the  premises  by  a  tenant  is  not  an 
alteration  by  the  "proprietor"  with- 
in the  meaning  of  the  prohibition  in 
the  charter  of  the  insurance  company 
nnleas  the  proprietor  authorized  or 
adopted  it:  Padelford  v.  Pi-ovideneo 
Ins.  Co.,  8  R.  I.  102;  67  Am.  Dec. 
49(3. 
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f^tl•uck,  whicli,  coining  in  contiict  with  a  gas-jet  near  by,  caused 
an  explosion  and  set  fire  to  the  building.     If  rid,  that  it  was  a 
question  for  the  jury  whether  an  artesian  well  was  useful  in 
plaintitr's  business,  and  conunoidy  used  at  the  time  the  policy 
was  taken  out;  if  so,  and  if  it  did  not  materially  increase  the 
risk,  it  would  not  avoid  the  policy:    Crane  v.  City  Ins.  Co.,  2 
Flip  570.     The  building  insured  was  described  as  a  "two-story 
frame  dwelling-house,  on  west  side  of  King's  Highway,  near 
present  terminus  of  Lindell  Avenue,  St.  Louis,  Missouri."    After 
insurance,  and  before  destruction,  it  was  moved  two  hundred  feet 
north.     The  same  descri))tion  was  as  applicable  after  as  before 
its  removal.     Held,  that  the  etlect  of  the  removal  upon  the  risk 
was  not  a  question  of  law,  but  of  fact;  there  being  no  condition 
or  covenant  in   the   policy  that  the  building  should  remain 
where  it  was:    Gristvold  v.  American  Central  Ins.  Co.,  1    Mo. 
Ai)p.  97.     A  policy  authorized  "  necessary  alterations  and  re- 
pairs," and  by  another  clause  provided  that  consent  should  be 
recjuisite   to   an   alteration,    addition,   or   enlargement.     Held, 
that  an  addition  twelve  feet  wide  and  two  hundred  feet  long 
not  consented  to  avoided  the  policy:  Frnst^s  Detroit  Lumber  etc. 
Works  V.  Ins.  Co.,  37  Minn.  300;  5  Am.  St.  Rep.  846.    Defendant 
issued  a  policy  upon  the  dwelling-house  of  R.,  plaintiff's  testa- 
tor.    The  policy  contained  a  condition  that  work  in  altering  or 
repairing  the  premises  would  vitiate  the  policy  unless  permis- 
sion  therefor  was  indorsed  on  the  policy;  five  days,  however, 
were  allowed  each  year  "for  incidental  repairs"  on  dwelling- 
houses,  without  notice  or  indorsement.     Plaintiffs  procured  a 
carpenter's  and  mechanic's  risk  for  two  months,  and  during  that 
time  made  extensive  repairs.     Work  had  ceased  for  about  two 
weeks,  and  the  two  months  had  expired,  when  plaintiffs  com- 
menced the  further  repair  of  putting  on  new  sidings,  the  old 
having  become  decayed.     This  work  had  been  in  progress  three 
days  when  the  building  was  destroyed  by  fire,  the  work  of  an 
incendiary.     In  an  action  upon  the  policy,  held,  that  the  work 
being  done  was  embraced  in  the  terra  "incidental  repairs,"  and 
did  not  forfeit  the  policy:  Rann  v.  Ins.  Co.,  59  N.  Y.  387. 

§2104.  Occupancy  of  Premises — "Vacant and  Unoc- 
cupied."— Where  the  property  is  described  as  a  dwelling- 
house,  this  is  not  a  representation  that  it  is  occupied, 
or  will  continue  to  be  so;^  nor  does  tha  fact  that  a  house 
described   as    occupied   becomes    afterwards   unoccupied 

>  Browning  v.  Ins.  Co.,  71  N.  Y.  508;     Ins,    Co.  v.  Douglass,  58  Pa.  St.  419; 
27  Am.  Rep.  86;  Cumberland  Valley    98  Am.  Dec.  298. 
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vitiate  tlio  policy.^  But  where;  the  jjolicy  provides  that 
if  the  promises  become  vacant  or  unoccupied  the  insurer 
shall  be  notified,  or  shall  not  be  liable,  or  the  policy  shall 
become  void,  such  want  of  notice  or  non-occupation  will 
avoid  the  policy;^  and  it  is  immaterial  that  the  assur<Ml 
may  have  striven  diligently  to  keep  them  occupied.' 
Such  a  provision  is  to  be  construed  in  view  of  the  situa- 
tion and  character  of  the  property  insured  and  the  or- 
dinary incidents  and  contingencies  adecting  the  use  to 
which  it  and  other  i:)roperty  of  like  character  similarly 
situated  is  subject.^  A  dwelling-house  is  unoccupied  if  it 
remains  vacant  for  three  months  without  the  consent  of 
the  insurer,  and  is  then  let  to  a  tenant  who  has  simply 
placed  in  it  implements  for  cleaning  it.^  So  there  is  a 
breach  of  the  condition  where  there  is  a  temporary  va- 
cancy of  four  or  five  days,  caused  by  a  change  of  tenants," 
So  where  the  occupant  moves  out  with  liis  family,  taking 
part  of  his  furniture  and  all  the  wearing  apparel  of  his 
family,  and  makes  his  place  of  abode  in  another  town, 
although  he  may  have  an  intention  of  returning  in  eight 
or  ten  months/  So  where  the  house  is  only  used  by  the 
insured  and  his  servants  for  the  purpose  of  taking  their 
meals  there  when  engaged  in  carrying  on  a  contiguous 
farm,  and  the  barn  is  only  used  for  the  purpose  of  storing 


1  Diehl  r.  Ins.  Co.,  58  Pa.  St.  443; 
98  Am.  Dec.  'M2.  But  it  must  have 
been  occupied  at  the  time:  Alexander 
V.  Ins.  Co.,  CG  N.  Y.  4U4;  23  Am.  Itep. 
76. 

-  Bennett  v.  Ins.  Co.,  51  Conn.  504. 
Where  a  policy  retjuircs  notice  to  be 
given  if  the  insured  premises  become 
vacant,  a  failure  of  the  insured  for  six 
weeks  to  give  snch  notice  is  inex- 
cusable neglect  which  will  relieve  the 
company  from  liability  ih  case  of  loss 
by  lire  occurring  within  the  period  of 
the  vacancy.  iSuch  notice  must  be 
given  in  a  reasonable  time.  But  a 
company  will  not  be  discharged  if  no 
notice  is  given  of  a  temporary  inter- 
ruption of  continuous  possession  in- 
cidental to  a  change  of  tenants:  Alston 


V.  Old  North  State  Ins.  Co.,  80  N.  C. 
326.  The  breach,  by  the  insured,  of 
a  condition  that  if  the  premises  be- 
come vacant  for  a  certain  jjeriod  the 
policy  shall  lie  void  does  not,  in  the 
absence  of  fraud,  ali'eet  the  contract  of 
insurance,  imless  the  risk  is  tlicrel)y 
materially  increased:  Cannell  v.  I'Irc- 
nix  Ins.  Co.,  59  Me.  582. 

^  Niagara  Fire  Ins.  Co.  v.  Drda,  19 
111.  A])p.  70. 

*  Whitney  v.  Ins.  Co.,  72  N.  Y.  117; 
28  Am.  Rep.  116. 

^  Litch  V.  North  British  and  Mer- 
cantile Ins.  Co.,  136  Mass.  491. 

«  Ridge  II.  Ins.  Co.,  9  Lea,  507. 

'  Sleeper  v.  New  Hamphire  Fire  Ins. 
Co.,  56  N,  H.  401. 
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liay  and  fanning  tools;'  or  by  the  absence  of  tlio  one  who 
resided   in   the  house,  without  notice  to  the  coni[)any  for 
six  weeks,   although   he   fre(juently  returned   and  looked 
after  the  house  and  the  i)roperty  therein,  would  avoid  the 
policy.^     By  moving  his   furniture  into  a  house  prepara- 
tory to  moving  in  himself,  one  does  not  occupy  it.'*     The 
condition  is  broken,  though   the  tenant  removes   during 
ihe  term  without  his  landlord's  knowledge.''     The  follow- 
in""  have  been  held  not  to  fall  with  the  phrase  "  vacant 
or  unoccupied":  A  tem[)orary  absence  of  the  occuj)ants 
with  intention  to  return;^  or  their  going  away  to  visit  a 
sick  relative,  another  person  at  their  request  visiting  the 
house  daily  to  look  after  it;^  or  leaving  a  summer  house  in 
the  fall  with  intent  of  returning  in  the  spring;'  or  where  a 
person  repairing  a  building  slept  in  it  nightly;"  or  the  ab- 
sence of  the  insured  from  Wednesday  until  the  next  Mon- 
day to  attend  a  funeral,  during  which  interval  there  was 
no  occupant  of  the  house;*  or  leaving  a  dwelling-house 
in  charge  of  the  owner's  servants,  with  all  its  furniture, 
beds,  etc.,  and  the  clothing  of  the  owner  and  his  family;"* 
or  a  temporary  discontinuance  of  the  active  use  of  a  saw- 
mill, arising  from  interruption  incident  to  the  business, 
— as  here,  derangement  of  the  machinery,  causing  delay 
until  low  water  for  repairs;  "  or  a  temporary  stoppage  of  a 
mill,  occasioned  by  the  prevalence  of  yellow  fever.''*     A 
grain-elevator  which,  although   not  used  as  such,  is  used 

'  Ashworth  v.  Builders'  Mutual  Fire  ^  Hermann ?\  Ins.  Co.,  81  N.  Y.  184; 

Ills.  Co.,  112  Mass.  422,  17  Am.  llep.  37  Am.    Rep.  488.     And  see  Phrenix 

117.  Ins.  Co.  V.  Tucker,  92  111.  G4;  34  Am. 

■'  Paine  v.  Ina.  Co.,  5  Thomp.  &  C.  Rep.  lOG. 

619.  "  Hartford  Ina.  Co.  v.  Smith,  3  Cal. 

"  Barry  v.  Ins.  Co.,  35  Hun,  601.  422. 

*  Fanners'  Ins.    Co.    v.    Wells,   42  »  Franklin   Ina.    Co.    v.    Kepler,  95 

Ohio  St.  519;  McClure  v.  Ins.  Co.,  90  Pa.  St.  492. 

Pa.  St.  277;  35  Am.  Rep.  656.  '"  Herrman  v.  Alerchants'  Ins.  Co., 

»  Hermann  f.  Ins.  Co.,  81  N.  Y.  184;  44  N.  Y.  Sup.  Ct.  444;  81  N.  Y.  184; 

37  Am.   Rup.   488;   Stupetzki  v.  Ins.  37  Am.  Rep.  488. 

Co.,  43  Mich.  373;  38  Am.  Rep.   195;  i'  Whitney  w.  Ins.  Co.,  72  N.  Y.  117; 

Cummins  v.  Ins.   Co.,  67  N.  Y.  260;  28  Am.  Rep.  116. 

2,'!  Am.  Rep.  111.  '^  Poss  v.  Assur.  Co.,  7  Lea,  704;  40 

«  Stupetzki  V.  Ina.  Co.,  43  Mich.  373;  Am.  Rep.  68. 

38  Am.  Rep,  195. 
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as  a  place  of  deposit  for  tlio  papers  of  the  insured,  and 
about  which  men  arc  constantly,  is  not  "  vacant." '  A 
"  ten-teneniont  frame  block"  is  not  unoccupied  while  two 
of  the  tenements  are  in  actual  use  and  occupation  as 
residences.'' 

The  provision  will  be  waived  by  the  insurer  insuring 
the  premises  knowing  them  to  bo  vacant,'  or  by  calling 
for  proofs  without  raising  the  objection  as  to  vacancy.* 
In  a  policy  describing  the  insured  premises  as  "  occupied 
by  a  tenant,"  a  provision  that  if  they  should  become  un- 
occupied without  the  indorsed  consent  of  the  company 
the  policy  should  bo  void  was  held  to  be  waived  by  the 
agent's  answer,  "All  right,"  when  informed  that  the 
tenant  had  gone  out,  and  they  had  been  rented  to  another, 
who  was  going  in.^  Where  an  insurance  company  adopted 
a  by-law  providing  that  policies  should  become  void  after 
buildings  insured  should  have  been  vacant  for  twenty 
days,  it  was  held  that  this  by-law  could  have  no  effect 
upon  a  policy  previously  issued  in  which  was  no  such 
stipulation." 

Ilu'stkatioxs.  —  A  policy  insured  a  dwelling-house,  occupied 
to  tlie  knowledge  of  tlie  insurer  only  as  a  sunnner  residence, 
with  its  out-l)uildings  and  farm-house,  etc.,  all  on  tlie  same  farm, 
together  with  the  furniture  and  personal  property  in  the  same, 
with  a  condition  that  the  policy  should  be  void  if  "  the  above- 
mentioned  premises  become  vacant  or  unoccupied,  and  so 
remain  for  more  than  thirty  days,"  without  consent.  At  the 
issuing  of  the  policy,  the  plaintiff  was  living  in  the  dwelling- 
house,  but  he  left  it  in  November,  with  the  furniture,  in  charge 
of  his  farmer,  who  occupied  the  farm-house.  The  farmer's 
family  aired  the  dwelling-house  weekly,  and  the  plaintiff  and 
his  wife  visited  it  once  a  fortnight.  The  next  April  the  dwell- 
ing-house and  some  of  its  out-buildings  were  burned.     No  con- 

1  Williams  v.  Ins.  Co.,  24  Fed.  Rep.  *  Gans  v.  St.  Paul  Fire  and  Marino 

625.  Ins.  Co.,  43  Wis.  lOS;  28  Am.   liep. 

^  Harrington  v.    Fitchburg   Mutual  535. 

Fire  lus.  Co.,  124  Mass.  12G.  *  Becker  v.    Farmers'  Mutual   Fire 

•'  Short  V.  Ins.  Co.,  90  N.  Y.  16;  4.3  Ins.  Co.,  48  Mich.  010. 

N.  Y.    138;  Williams  ?'.  Ins.  Co.,    50  *  Palmer  w.  St.  Faul  Fire  and  Marine 

Iowa,  .")G1;  Garland  v.  Ins.  Co.,  9  111.  Ins.  Co.,  44  Wis.  201. 
App.  571;  108  111.  2. 
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hecn  ohtaincd.  iicid,  that  tne  uisuranre  was  forft-itcd: 
llirrwdti  V.  Adruiik  Fire  Iiisiirnnre  (JnDijxiny,  .So  N.  V.  1(»2;  .')'.) 
Am.  Kep.  '^'•14.  A  policy  was  issued  on  jjrcmiscs  dcscrihud  as 
ii  school-house.  There  was  the  usual  coiKlilion  against  vacancy. 
The  school  was  discontinuc'd,  and  the  huihling  was  subsequently 
occupied  as  a  dwelling  until  April,  and  was  then  vacant  until 
th(!  Mth  of  October,  when  it  was  burned  while  unoccui)ie(l. 
//(■/(/,  that  the  insuratice  was  forfeited:  Anirriain  lux.  Co.  v. 
luislrr,  i)2  111.  .'5;>4;  84  Am.  Uej).  lo4.  A  policy  warranted  that 
a  family  should  live  in  the  house  throughout  tlu;  year.  In  an 
net  ion  on  the  policy  '}t  appeared  that  at  the  time  of  tin*  fire,  and 
tor  some  time  previoUo,  the  premises  were  occupied  only  liy  two 
workmen,  who  ate  and  worked  elsewhere  during  the  day,  but 
kept  their  trunks  and  clothing  in  the  house,  and  slept  there  at 
night.  Ifcld,  that  this  was  not  a  compliance  with  the  warrantv: 
Poorx.  llnwhoJdt  Ins.  Co.,  125  Mass.  274;  28  Am.  Hep.  22S. 
A  house  insured  as  a  family  residence  occupied  by  a  tenant, 
with  condition  of  avoidance  if  unoccupied  for  thirty  days,  or  if 
so  used  as  to  incn^ase  the  risk,  was  al)andone(I  by  the  owner 
and  tenant  for  more  than  thirty  days,  during  which  time  it  was 
occupied  by  a  person  without  authority,  paying  no  rent,  and 
having  no  family,  and  by  him  used  as  a  retail  li(iuor  store. 
IL'liJ,  that  both  conditions  were  violated:  Wc.'itcni  .l.s.s.  Co.  v. 
Mrrikc,  62  Miss.  740.  A  policy  of  insurance  contained  a  con- 
dition that  the  same  should  be  void  in  case  the  premises  should 
become  vacated  by  the  renioval  of  the  owner  or  occui)ant  for 
more  than  thirty  days  without  notice  to  the  con)i)any  and  its 
consent  indorsed  on  the  policy,  and  the  premises  were  vacated 
January  12th  thereafter,  and  so  remained  until  February  loth, 
when  they  were  destroyed  by  fire.  Held,  that  the  assured  could 
not  recover:  Hurf/ord  Fire  Ins.  Co.  v.  Wchster,  61)  111.  o92.  A 
dwelling-house,  granary,  and  barn  on  a  farm  were  insured.  The 
policy  provided  that  it  should  be  void  if  the  buildings  became 
vacant  or  unoccupied,  and  remained  so  without  consent,  etc.  The; 
tenant  left,  and  for  some  time  the  premises  were  vacant.  Tlien 
the  owner  permitted  farm-laborers  to  occupy  them.  They  were 
not  continuously  there.  The  owner  explained  the  situation  to 
the  agent  of  the  insurance  company,  and  he  indor.^ud  on  the 
policy,  "  It  is  understood  that  the  buildings  are  now  occupied 
for  dwelling  and  farm  purposes."  Held,  that  the  buildings  were 
not  occupied  within  the  meaning  of  the  policy:  Fitzgerald  v. 
Connecticut  Fire  Ins.  Co.,  64  Wis.  463,  The  tenant  occupying 
the  house  at  the  time  of  its  insurance  left  it  at  six  o'clock,  p.  ^r., 
taking  all  his  furniture,  and  it  was  burned  at  two  o'clock  next 
morning.  Held,  that  the  policy  was  avoided  under  a  clause, 
"  if  the  dwelling-house  hereby  insured  shall  cease  to  be  occupied 
as  such,"  etc.:  Bennett  v.  Ayricidtural  Ins.  Co.,  50  Conn.  420. 
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A  summer  dwollinp-liousc  was  iTisurod  nRoiiiPt  fire,  and  it  was 
prDviili'd  that  it  was  "not  to  l)i'  left  unociuiiicd  any  portion  of 
the  year."  At  the  time  the  ))olioy  was  issued,  S.,  an  employee 
of  tiie  former  owner,  witli  his  family,  oeeu|tied  four  rooms  in 
one  wing.  Jn  Mareli  of  tliat  year  the  plainliir  emplo^'ed  If.,  a 
gardener,  to  take   charge  of  the  i)lace,  wlio  was   to  H.'k 

([Uarters   when   lie   moved  out.     S.  moved  out  on  ti.-   otli  of 
.\prih    On  .Mareh  22(1,  II.  went  to  tlie  place  alone,  in  consecpienco 
of  his  wife's  .sii'jvness,  and  tucjlc  hoard  at  a  neighhoi's,  and  con- 
liiiued  there,  having  charge  of  the  place  and  the  keys  of  the 
house  after  S.  moved  out.    On  April  IDth,  the  house  was  destroyed 
hy  lire.     Jlchl,  that  tlie  policy  was  avt)ided:  SDiiiichoni  v.  Jnsvr- 
(tiirc  ConijHOit/,  44  N.  J.  L.  220;  48  Am.  Kep.  ."•().").     The  agent 
uf  an  insurance  comj)any  consented  to  a  transfer  of  the  polii-y, 
with  knowledge  that  the  house  was  vacant.     The  jwlicy  pro- 
viiled  for  its  Ijccoming  void  if  the  house  should  become  vacant, 
and  should  ''  so  remain."    After  the  transfer,  the  house  remained 
vacant  for  many  months.    Held,  that  no  recovery  could  he  had 
on  the  policy:  iXorth  Ayncrim  Ins.  Co.  v.  Garland,  lOcS  111.  220. 
A  building  was  insured  simply  as  "  occupied,"  by  a  policy  con- 
ditioned that  it  should  be  void  in  case  "  any  change        made 
as  to  tenants  or  occupancy,"  or  if  it  should  be  used'         other 
purposes  than  those  for  which  it  was  used  when  ins..         or  if 
it  should  be  used  for  carrying  on  any  business  which  would 
increase  the  hazard,  the  company  not  being  notified  and  as- 
senting.    The  house  became  unoccupied,  and  the  company  was 
not  notified,  and  it  was  unoccupied  when  burned.    Held,  that  the 
l)olicv  was  not  avoided:  Somernet  Cnuiiti/  Mutual  Fire  Ins.  Co.  v. 
Usdw,  112  Pa.  St.  80;  56  Am.  Rep.  307.     A  family  left  their 
house  on  a  visit  a  week  or  two  before  a  fire.     The  head  of  th<! 
family  slept  in  it  once  or  twice  during  the  time,  and  everythii.g 
was  left  tliere  as  usual.     Jfcld,  that  the  house  was  not  vacant, 
or  unoccuiiied  so  as  to  invalidate  an  insurance  policy:  Johnson 
v.  New  York  Bowery  Fire  Ins.  Co.,  89  Hun,  410.    A  house  oceu- 
])ied  by  a  tenant  was  insured.    He  moved  out,  and  the  landlord 
moved  his  things  in,  and  began  to  jireparc  the  house  for  his  own 
occupancy;  hut  in  a  few  days,  while  away  on  a  business  trip, 
and  Itefore  he  had  slept  in  tlie  liouse,  it  was  burned.    Held,  that 
it  did  not  become  vacant  in  such  a  sense  as  to  avoid  the  policy: 
Sharlelton  v.  Sun  Fire  Office,  55  Mich.  288;  54  Am.  Kep.  379. 
The  tenant  moved  out  .September  26th,  and  the  property  was 
burned  on  the  night  of  October  1st  following.     The  owner,  who 
lived  a  mile  and  a  half  distant,  spent  a  part  of  each  intervening 
day  in  examining  and  cleaning  the  house;  but  did  not  stay 
there  at  night;  and  her  father,  who  worked  near,  left  an  ax 
and  grub-hoe  in  the  house  at  night.     Otherwise  the  house  was 
unoccupied.    Held,  that  there  was  a  breach  of  the  condition  of 
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tlio  policy  tlwit  tlio  buiUlinj;);  ehould  not  be  left  "  vMctiiit  or  iin- 
o('('Ul)it'(l,"  iind  tliiit  no  recovery  uovild  bo  had  thereon:  Fc/ihr  v. 
Im.  Co.,  74  lowu,  070. 

§2105.  Other  Prohibitions  as  to  Use  of  Premises. — 
The  Uftsurod  who  allows  in  hi.s  liousu  ii  grocery  in  which 
articles  donoMuiiated  hazardous  in  Iho  nienioranduni  are 
8old,  in  violation  ol' the  policy,  eunnot  reeover.'  A  policy 
eontainin*;  a  i)roviso  ilial  the  j)olicy  shall  he  void  if  the 
I'uilding  bo  used  for  an  iiiilawful  purpose  is  avoided  by 
tho  storage  of  wliisky  therein,  and  the  sale  thereof  by 
retail  without  a  license,  although  done  without  the  policy- 
holder's knowledge."  A  policy  voidable  upon  the  use  of  the 
building  for  any  "Jiazardous"  business,  including  in  such 
category  "sail-makers"  and  "conrrctionery,"  is  avoided 
by  carrying  into  tho  loft  a  sail-maker's  stock  and  tools,  id- 
though  without  commencing  work,  and  by  koe[)ing  con- 
fectionery in  glass  jars  on  a  shelf  in  a  barber's  shop  in 
the  building  insured.' 

Acts  done  in  an  insured  building  which  do  not  change 
its  nature  and  character,  although  out  of  the  ordinary  and 
appropriate  use  thereof,  do  not  vacate  the  policy,  unless 
such  acts  are  fraudulent  or  grossly  careless,  and  are  also 
the  cause  of  the  loss.*  It  is  not  a  violation  of  a  policy 
that  a  house  insured  as  a  dwelling-house  was  afterwards 
occupied  as  a  boarding-house,  if  boarding-houses  arc  not 
in  the  enumeration  of  prohibited  occupations.*^  A  war- 
ranty that  insured  premises  are  "occupied  as  a  boarding- 
house"  is  not  broken  by  their  occupancy  in  part  as  a 
bar-room  and  billiard-room,  where  such  occupancy  is  not 
forbidden  and  does  not  increase  the  risk."  Keeping  a 
bar-room  for  the  purpose  of  retailing  liquors  to  the 
boarders  and  others  does  not  constitute  the  keeper  a  tav- 

'  Davernv.  Ina.  Co.,  7  La.  Ann.  344.  ^  RafiFerty  v.  Ins.  Co.,  18  N.  J.  L. 

•^  Kelly  V.  Ina.  Co.,  97  Masa.  284.  480;  38  Am.  Dec.  525. 

'  Wetherell  v.  Ina.  Co.,  82  Masa.  276.  «  Martin  v.  State  Ina.  Co.,  44  N.  J.  L. 

♦  Billings  V.  Ins.  Co.,  20  Conn.  139;  485;  43  Am.  Rep.  397. 
£0  Am.  Dec.  277. 
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em-keeper  within  a  provision  in  a  policy  against  carry- 
ing  on  that  occupation/  Wliere  a  policy  insuring  a  mill 
declares  that  the  policy  shall  be  void  if  the  mill  is  run 
extra  hours,  but  fixes  no  liours  within  which  the  mill  may 
run,  it  cannot  be  declared  void  merely  because  it  appears 
that  sometimes  the  mill  was  run  at  night.*  A  condition 
that  tlio  policy  is  void  while  the  building  is  appropriated 
to  hazardous  vocations  specified  is  not  violated  by  a 
merely  temporary  exercise  of  one  of  the  prohibited  trades 
in  Uie  building.^  So  where  its  terms  prohibit  the  building 
insured  from  being  "appropriated,  applied,  or  used"  for 
the  purpose  t  keeping  therein  any  of  the  articles  denomi- 
nated haza  c  ^us,  a  casual  deposit  of  such  articles  in  the 
building  is  not  a  violation  of  the  prohibition.^  A  policy 
containing  clauses  which  forbid  the  keeping  by  the  insured 
upon  liis  premises  of  "hazardous"  articles  but  which  has 
indorsed  uj^on  it  by  the  company  permission  to  keep  one 
barrel  of  benzine  or  turpentine  in  tin  cans,"  is  not  violated 
by  the  introduction  of  a  quantity  of  benzine  in  a  wooden 
barrel  upon  the  premises,  for  the  purpose  of  immediately 
emptying  the  same  into  a  tin  can.^  Insurance  on  licensed 
pool  and  billiard  tables  is  not  avoided  by  the  using  of  the 
tables  a  short  time  after  the  license  has  run  out,  no  harm 
resulting  to  the  insurance  company;  nor  does  such  illegal 
use  prevent  the  policy  from  being  good  after  another 
license  has  been  obtained.** 

Where  the  policy  is  to  be  void  if  the  assured  shall  keep 
petroleum  on  the  premises,  the  keeping  of  a  barrel  for 
lighting  purposes  avoids  it;''  but  not  the  taking  into  a 
manufactory  of  a  small  amount  of  petroleum  to  clean  tlie 


'  Riifferty  v.  Ins.  Co.,  18  N.  J.  L. 
480;  88  Am.  Dec.  525. 

^  (Torniaii  etc.  Ids,  Co.  v.  Steiger, 
109  111.  '254. 

^  Giites  V.  Madison  County  Ins.  Co., 
5  N.  Y.  4(J9;  55  Am.  Dec.  3G0. 

♦  Hymls  V.  Ins.  Co.,  11  N.  Y.  f.54. 

^  Maryland  Fire  Ins.  Co.  v.  White- 
ford,  31  Md.  219;  1  Am.  Rep.  46. 


*  Hinckley  v.  Germania  Fire  Ins. 
Co.,  140  Mass.  38;  54  Am.  Hep.  445. 

'  Birmingham  Ins.  Co.  v.  Kroeghcr, 
83  Pa.  St.  ()4-,  24  Am.  Rep.  147;  Ceif  v. 
Homelns.  Cc  ,  44  Cal.  320;  13  Am.  Rep. 
1U5;  holding  also  that  a  permission  to 
keep  kerosene  forlighting  "dwellings" 
did  not  extend  to  keeping  it  in  a  store, 
although  the  owner  slept  there. 
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machinery  with.'  A  stipulation  against  "keeping  or  using 
campheuc,  spirit-gas,  burning-fluid,  or  chemical  oils  "  is 
not  violated  by  the  use  of  a  fluid  for  illuminating  purposes 
not  in  its  nature  like  camphene  or  spirit-gas;  for  instance, 
a  light  coal-oil.'*  A  clause  prohibiting  the  generating  or 
evaporating  within  the  building,  or  contiguous  thereto,  of 
any  substance  for  burning-gas,  or  the  use  of  gasoline  for 
lighting,  is  not  infringed  by  the  manufacture  of  gas  from 
gasoline  fifty  feet  from  the  building,  and  the  use  of  it  for 
lighting  the  building,  it  not  appearing  that  gas  and  gaso- 
line are  substantially  the  same.^ 

Placing  gunpowder  in  a  building  to  blow  it  up  is  not  a 
"storing"  of  it  in  the  building;*  nor  is  merely  keeping  it 
on  the  premises,  neither  for  sale  or  on  storage,  a  breach 
of  a  condition  against  keeping  gunpowder  "for  sale  or  on 
storage."^  Keeping  a  small  quantity  of  petroleum  for 
medicinal  purposes  is  not  "storing  "  it;^  nor  is  keeping 
oil  and  liquors  by  a  grocer  for  the  purposes  of  retail;^  nor 
is  keeping  liquors  for  use  of  the  family,  or  for  the  pur- 
pose of  selling  to  boarders  or  others.*^  Although  a  clause 
prohibiting  the  storing  or  use  upon  the  insured  premises 
of  "petroleum,  rock,  or  earth  oil"  prohibits  the  storing 
or  use  of  kerosene  oil,  yet  there  being  in  the  policy  an- 
other clause  prohibiting  the  lighting  of  the  premises  by 
means  of  certain  named  inflammable  substances,  not  in- 
cluding kerosene,  the  lighting  the  building  with  kerosene, 
and  keeping  on  hand  therein  a  reasonable  quantity  for 
that  purpose,  will  not  avoid  the  policy." 

Keeping  fire-works  on  insured  premises  is  not  a  vio- 
lation of  a  prohibition  against   keeping  gunpowder  on 


'  iMe.-irs  V.  Ins.  Co.,  92  Pa.  St.  15;  .37 
Am.  Hop.  G47. 

-  Wlicolur  V.  Ins.  Co.,  6  Mo.  App. 
2,35. 

^  Arkcll  V.  Ins.  Co.,  09  N.  Y.  191; 
25  Am.  Rep.  1G8. 


*  Hartford  etc.  Ins.  Co.  v.  Harmer, 
2  Ohio  St.  45-J;  59  Am.  Dec.  084. 

«  \Villiani.s  r.  Ins.  Co.,  54  N.  Y.  509; 
13  Am.  Uep.  020. 

'  Langdon  v.  Ins.  Co.,  1  Hall,  220. 

8  Ratterty  v.  Ins.  Co.,  18  N.  J.  L. 


*  City  Fire   Ins.  Co.  v.  Corlies,   21     480;  :i8  Am.  Dec.  525. 
Weud.  367;  34  Am.  Dec.  258.  »  Buchauau  v.  lus.  Co.,  61  N.  Y.  26 
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them.*  A  clause  vitiating  the  policy  if  gunpowder,  or 
"other  articles  subject  to  legal  restriction,"  should  be 
kept  on  the  premises  insured  in  greater  quantities  or  in 
a  difForent  manner  than  the  law  provided,  refers  only  to 
articles  of  an  intrinsically  dangerous  nature,  as  rendering 
the  ])roperty  more  liable  to  destructx  n\,  and  not  to 
liquors.^ 

A  policy  on  a  "  machine-shop,  a  watchman  kept  on  the 
premises,"  does  not  require  a  watchman  to  be  kept  there 
constantly,  but  only  at  such  times  as  men  of  ordinary 
care  and  skill  in  like  business  keep  a  watchman  on  their 
premises;  and  in  an  action  on  such  a  policy,  evidence  of 
the  usage,  in  this  respect,  of  similar  establishments  is 
admissible.'  But  a  requirement  that  a  night-watchman 
should  be  kept  in  a  quartz-mill  is  not  complied  with 
by  employing  a  watchman  who  worked  during  the  day 
and  slept  at  night  in  a  house  so  far  away  that  from  it  he 
could  not  even  see  the  mill.* 

A  policy  on  a  mill,  containing  a  provision  for  a  for- 
feiture in  case  of  smoking,  or  carrying  open  lights  on 
the  premises,  is  not  foifeited  by  such  acts  done  without 
the  owner's  consent,  he  using  the  care  and  diligence  of  a 
man  of  prudence.^  A  policy  on  the  machinery  in  a  silk 
factory,  which  provides  that  it  shall  be  of  no  effect  while 
the  premises  shall  be  used  for  storing  "cotton  in  bales," 
"  rags,"  or  "  wool,"  or  for  a  "  cotton-mill,"  "  woolen-mill," 
or  other  "  manufacturing  establishment  or  trade  requiring 
tne  use  of  heat,"  is  not  avoided  by  using  one  room  for 
weaving  a  few  pieces  of  stuff  from  woolen  and  linen  thread 
and  cotton,  spun  elsewhere,  and  kept  in  the  room."  Where 
a  policy  of  fire  insurance  prohibits  the  keeping  of  "  hay 

'  Tiscliler     v.    California    Farmers'  *  Wenzel  v.  Commercial  Ins.  Co.,  C7 

Mut.  Fire  Ins.  Co.,  C6  Cal.  178.  Cal.  438. 

'■'  Niagara  etc.  Ins.  Co.  v.  De  GraflF,  °  Insurance  Co.  v.  McDowell,  50  111. 

12  Mich.  124.  120;  99  Am.  Dec.  497. 

'  Crocker    v.   People's  lua.   Co.,   8  •  Vogel  v.  Ins.  Co.,  9  Gray,  23. 
Cush.  79. 
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pressed  in  bales"  upon  the  premises  insured,  the  keeping 

of  large  quantities  of  loose,  unbaled  hay  on  the  premises 

avoided  it.* 

Illistrations.  —  A  policy  insured  a  " three-story  brick, 
gnivol-roof,  hotel  building,  occupied  by  the  assured,  and  known 
as  the  Tromont  House,  situated  on  lots  9  and  12,"  and  it 
granted  permission  "to  light  the  premises  with  gasoline,"  but 
2)rovicled  that  "no  gasoline  should  be  stored  on  the  premises." 
Ifeld,  that  tlie  word  "premises"  means  the  building  insured, 
and  the  assured  was  not  prohibited  from  depositing  gasoline, 
provided  for  use  in  the  hotel,  in  reasonable  quantities,  on  his 
own  luts  outside  of  the  hotel:  NortJnvcstcrn  Mut.  Ins.  Co.  v.  Ger- 
mdiiiii  Fire  Ins.  Co.,  40  Wis.  446.  A  policy  had  a  stipulation 
that  in  the  event  of  the  building  insured  being  used  for  certain 
specified  hazardous  purposes,  the  policy  should,  for  the  time 
heing,  he  suspended;  and  it  was  shown  that  such  stipulation 
was  being  violated  at  the  time  of  the  fire.  Held,  no  defense 
that  it  appeared  that  the  agent  of  the  company  wlio  ])rocured 
the  policy  was  cognizant  of  such  use  nt  the  time  the  policy  was 
taken  out:  Dewees  v.  Manhattan  Ins.  Co.,  35  N.  J.  L.  3G6.  A 
lire  policy  was  voidable  if  the  premises  be  so  used  as  to  increase 
the  risk,  without  assent,  etc.,  and  allowed  naphtha  to  be  used, 
but  with  no  fire  except  in  a  small  stove  in  the  office.  Held, 
that  the  placing  of  a  stove,  without  consent,  in  the  finishing- 
room,  where  was  much  naphtha  gas,  avoided  the  policy:  Daniels 
V.  Equitable  Fire  Ins.  Co.,  50  Conn.  551,  By  a  written  clause 
in  a  policy  of  insurance  against  fire,  the  privilege  was  granted 
to  use  the  premises  for  certain  purposes  specified,  "and  for 
other  extrahazardous  purposes."  In  a  classification  of  hazards 
annexed  to  the  policy,  the  purposes  specifically  privileged  in 
the  written  clause  were  classed,  not  as  "extrahazardous,"  but 
as  "specially  hazardous."  Held,  that  the  words  "other  extra- 
hazardous purposes"  mean  purposes  of  the  same  class  as  those 
specified,  and  that  the  premises  niigbt  be  used  for  any  of  the 
l)arposes  classed  as  "specially  hazardous"  without  infringing 
the  policy:  Reynolds  v.  Commerce  etc.  Ins.  Co.,  47  N.  Y.  597. 
Tlie  business  carried  on  upon  the  uninsured  premises  was  de- 
scribed as  the  manufacture  of  bath-tubs.  On  adjoining  prem- 
ises the  insured  also  conducted  the  business  of  sawing  and 
planing  lumber,  and  the  shavings  therefrom  were  carried  by  a 
tube  to  feed  the  boiler  furnace  on  the  insured  premises.  Held, 
that  this  did  not  amount  to  a  carrying  on  of  the  business  of 
sawing  and  planing  lumber  on  the  insured  premises:  Keeney  v. 
Home  Ins.  Co.,  71  N.  Y.  396;  27  Am.  Rep.  60.     A  pohcy  upon 

'  Dittmer  v.  Gormania  Ins.  Co.,  23  La.  Ann.  458;  8  Am.  Rep.  GOO. 
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a  quantity  of  merchandise  contained  a  condition  that  if  the  risk 
should  bo  increased  by  any  means  whatever  within  the  control 
of  the  assured  the  policy  should  be  void.  In  an  action  upon 
the  policy,  it  appeared  that  the  assured,  for  several  months 
before  the  fire,  kept,  in  a  room  where  the  merchandise  was,  a 
jug  containing  crude  petroleum,  which  lie  used  himself  for 
medicinal  purposes.  It  also  appeared  that  the  petroleum  was 
not  the  cause  of  and  had  nothing  to  do  with  the  fire,  but  evi- 
dence was  given  tending  to  show  that  its  presence  was  danger- 
ous, and  tended  to  increase  the  risk.  The  court  refused  to 
charge  that  if  the  use  of  the  petroleum  increased  the  risk,  the 
plaintiff  could  not  recover.  Held,  error;  that  it  was  a  question 
of  fact  for  the  jury  whether  the  risk  was  actually  and  materi- 
ally increased;  and  if  so,  it  avoided  the  policy:  Williams  v.  Ins. 
Co.,  57  N.  Y.  274.  An  application  by  a  town  for  insurance  on 
a  school-house  stated,  in  answer  to  an  interrogatory,  that  the 
ashes  were  taken  up  in  metallic  vessels  which  were  not  allowed 
to  stand  on  wood  with  ashes  in  them,  and  that  the  ashes,  if 
deposited  in  or  near  the  building,  were  in  brick  or  stone  vaults, 
and  concluded  with  a  memorandum  that  "if  ashes  were  allowed 
to  remain  in  wood,  the  insurers  will  not  assume  the  risk,"  and 
was  made  part  of  the  contract  of  insurance.  There  were  no 
vaults  of  brick  or  stone,  and  the  ashes  were  generally  deposited 
on  the  ground  at  a  distance  from  the  building;  but  tlie  boy 
employed  by  the  school  committee  to  take  charge  of  the  buikl- 
ing  for  two  or  three  weeks  before  the  fire,  without  orders,  i>laced 
the  ashes  in  a  wooden  barrel  in  a  shed  adjoining  the  scliool- 
house.  Held,  that  the  insurers  were  discharged:  Worcester  v. 
Worcester  Ins.  Co.,  9  Gray,  27.  A  policy  provided  that  the  in- 
surers should  not  be  liable  for  loss  occasioned  by  the  use  of 
kerosene  oil  as  a  light  in  any  barn  or  out-building.  The  in- 
sured took  a  kerosene  lamp  to  his  barn  to  catch  fowls,  and 
while  there  the  lamp  was  upset  and  the  barn  destroyed.  Held, 
that  if  the  fire  was  occasioned  by  the  use  of  the  kerosene  rather 
than  of  any  other  burning-fluid,  the  policy  was  avoided,  the 
condition  not  being  restricted  to  an  habitual  use  of  the  oil  in 
the  barn:  Matson  v.  Farm  Buildings  Ins.  Co.,  73  N.  Y.  olO;  2'.) 
Am.  Rep.  149.  A  policy  on  a  stock  of  goods  was  conditioned 
to  be  void  if  "refine<l  coal  or  earth  oils  are  kept  for  sale,  stored, 
or  used  on  the  premises,  without  written  consent."  On  the 
application  the  agent  inspected  the  premises,  and  saw  and  was 
informed  that  kerosene  was  used  for  lighting  them.  Held,  that 
such  use  of  kerosene  did  not  avoid  the  policy:  Bennett  v.  North 
British  etc.  Ins.  Co.,  81  N.  Y.  273;  37  Am.  Rep.  501.  A  policy 
on  an  ice-house  contained  a  condition,  entitled  "builder's  risk," 
that  "the  working  of  carpenters,  roofers,  etc.,  in  building,  alter- 
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in'^,  or  repairing  the  premises  named  in  the  policy,  without 
permission  indorsed  in  writing  on  the  policy,  should  vitiate  it." 
Tlie  assured,  in  an  action  on  the  policy,  testified  that  the  "ice- 
liouso  was  nearly  as  good  as  new,  for  the  reason  that  he  always 
kept  a  crew  of  men  and  a  carpenter  or  two  about  the  building; 
the  year  around,  and  was  constantly  making  repairs  and  keep- 
ing the  building  in  thorough  condition."  Held,  that  the  facts 
did  not  vitiate  the  policy:  Franklin  Ins.  Co.  v.  Ice  Co.,  36  Md. 
102;  11  Am.  Rep.  469. 

§  2106.  Customary  Use  of  Insured  Premises  Im- 
pliedly Allowed.  —  Where  a  certain  trade,  or  occupation, 
or  kind  of  business,  or  premises  is  insured,  it  is  implied 
that  the  use  of  said  premises  customary  to  them  or  to  tho 
occupation  insured  shall  be  allowed,  notwithstanding  con- 
flicting provisions  in  the  policy.^ 

§2107.  Alienation  —  In  General. — The  alienation  of 
the  property  —  that  is,  parting  with  his  interest  in  it  — 
nullifies  any  claim  which  the  insured  has.  Wo  have  seen 
that,  in  order  to  affect  a  valid  insurance,  the  applicant  must 
have  an  insurable  interest  in  it.  An  alienation  of  tho 
property,  if  absolute,  works  a  forfeiture,  whether  it  is  so 
stipulated  in  the  policy  or  not,  if  the  property  is  out  of  liis 
possession  at  tlie  time  of  the  loss.^  But  the  alienation,  to 
work  a  forfeiture,  must  be  by  the  party  insured.'  The 
alienation  of  a  part  of  the  property  will  affect  the  risk  on 
the  whole,  tho  premium  paid  being  for  the  entire  risk.' 
But  a  sale  by  tho  insured  of  one  of  several  distinct  par- 
cols  of  real  estate  covered  by  the  policy,  that  part  forming  a 
distinct  item,  with  a  separate  and  distinct  valuation,  does 
not  avoid  the  policy  except  jyro  tanto.  As  to  the  property 
still  held  by  the  insured  at  the  time  of  the  loss,  he  is 


'  Sec  Lawson  on  Usages  and  Cus- 
toms, sees.  108-I."H,  where  all  the  c;l-;(^•^ 
on  tliis  branch  of  the  law  are  collectecl. 

^  May  on  Insurance,  sec.  *J(it;  Mor- 
rison V.  Insurance  Co.,  18  Mo.  2(i2; 
59  Am.  Dec.  299;  Hidden  v.  Ins.  Co., 
2  Cliif.  206;  Gould  v.  Ins.  Co.,  76  Me. 
208. 


'Foster  v.  Ins.  Co.,  2  Gray,  41(5; 
Boynton  v.  Ins.  Co.,  1(5  Barb.  2.^4; 
Bragg  V.  Ins.  Co.,  25  N.  II.  289. 

*  May  on  Insurance,  sec.  277;  Plath 
P.  Ins.  Co.,  2;i  Minn.  479;  23  Am. 
Hup.  697;  Baldwin  v.  Ins.  Co.,  60 
N.  H.  422;  49  Am.  Rep.  324. 
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entitled  to  recover  according  to  the  terms  of  the  policy.' 
Nor  does  the  assignment  of  part  of  a  mortgage  debt.^ 
The  alienation  of  a  house  vitiates  the  policy,  both  as  to 
the  house  and  the  furniture  in  it.^  So,  also,  the  sale  by 
a  partner  of  his  undivided  interest  avoids  a  policy  con- 
taining a  proliibition  of  such  sale  as  to  the  interests  of 
the  other  partners.'*  An  alienation  of  one  of  two  houses 
insured  in  one  policy,  but  valued  and  insured  separately, 
avoids  the  policy  only  as  to  the  house  so  alienated,  though 
the  charter  of  the  company  provides  that  the  "alienation 
of  any  i>roperty"  shall  avoid  the  "policy  thereupon."'^ 
An  alienation  by  a  mortgagor  of  part  of  the  premises* 
upon  which  he  had  cfFected  insurance,  after  an  assign- 
ment of  the  i^olicy,  with  the  consent  of  the  insurers,  to 
the  mortgagee,  who  signed  the  premium  note,  will  avoid 
the  policy  in  toto  as  to  the  mortgagor's  interest.^  If  the 
premium  be  entire,  and  likewise  the  deposit  note,  and  the 
lien  for  the  assessment  ou  the  same  attach  to  all  the  sep- 
arate parcels,  the  contract  is  entire,  and  if  void  at  all,  is 
void  in  toto,  although  several  sums  are  designated  as  in- 
sured upon  the  several  parcels.  But  if  the  several  parcels 
are  insured  in  several  sums,  each  having  its  specific  pre- 
mium and  deposit  note,  and  for  which  a  distinct  lien  can 
be  asserted,  then  an  alienation  of  one  parcel  is  only  an 
avoidance  of  the  policy  2^fo  tantoJ  The  fact  that  tlie 
agent  of  an  insurance  company  knew  of  an  assignment 
of  property  insured,  and  did  not  object,  does  not  prevent 


»  Clark  V.  Ins.  Co.,  6  Cush.  ,S42;  53 
Am.  Dec.  44;  Holbrook  v.  Iii.s.  Co., 
1  Curt.  198;  Westoru  Ins.  Co.  v. 
Riker,  10  Mich.  '2S2;  West  Branch 
Ins.  Co.  V.  Helfcnstein,  40  Pa.  St. 
289;  80  Am.  Dec.  573;  Com.  Ins.  Co. 
V.  .SiJankueble,  52  III.  53;  4  Am.  Rep. 
582;  Wolle  v.  Ins.  Co.,  39  N.  Y.  49. 

^  A  policy  of  insurance  stipulated 
that  it  should  become  void  upon  an 
alienation  of  the  property  insured 
witiiout  tiie  consent  of  the  company. 
Held,  that  nothing  less  than  a  salu  of 


the  entire  interest  of  the  party  in- 
sured would  defeat  the  policy:  Cowan 
V.  Ins.  Cc,  40  Iowa,  551;  20  Am.  Rep. 
5S3;  Rex  V.  Ins.  Co.,  2  I'hila.  257. 

^  Barnjs  v.  Ins.  Co.,  51  Me.  110;  81 
Am.  Dec.  502. 

♦  Dix  r.  Ins.  Co.,  22  111.  272, 

*  Clark  ('.  Ins.  Co.,  G  Cusli.  342;  53 
Am.  Dec.  44. 

*Bo}ntou  t'.  Ins.  Co.,  10  Barb. 
254. 

'  Friesmuth  v.  Ins.  Co.,  10  Cush. 
587. 
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the  transfer  from  avoiding  the  policy.^  But  a  consent 
iTivcn  after  a  sale  of  the  property  and  assignment  of  the 
policy  saves  the  forfeiture.'^ 

§  2108.     What  is  and  What  is  not  an  Alienation. — A 

conveyance  of  the  property  by  deed,  whether  of  warranty, 
bargain  and  sale,  or  quitclaim,  is  an  alienation,^  even 
where  there  is  a  simultaneous  mortgage  back  to  the  ven- 
dor for  a  portion  of  the  purchase-money.'*  So  is  the  as- 
signment of  the  property  under  proceedings  in  bankruptcy 
or  insolvency;'"'  or  a  partition  of  the  property;®  or  an  abso- 
lute sale  of  it;''  or  a  gift  of  the  property,"  unless  the  donor, 
or  grantor,  or  vendor  retain  some  interest  in  it,  when,  if 
he  does,  such  interest  will  continue  to  be  covered  by  the 
policy;"  or  a  voluntary  assignment  for  the  benefit  of 
creditors-"'  or  a  sale  by  a  tenant  to  his  co-tenant;"  or  a 
dissolution  of  a  partnership  and  a  sale  by  one  partner  of 
liis  interest  to  the  other.*'"* 

But  a  mere  agreement  to  sell  without  the  passing  of  the 
title  is  not  an  alienation;"  nor  is  the  customary  sale  of 


'  Ayes  V.  Ins.  Co.,  17  Iowa,  176; 
85  Am.  Dec.  .553. 

•^  Buchiuuiu  ('.  [lis.  Co.,  61  N.  Y.  26. 

-'  May  on  lusurauco,  sec.  2()-t. 

'  Savairt!  v.  Ins.  Co.,  52  N.  Y.  502; 
11  Am.  Uep.  741. 

'  Young  V.  Ins.  Co.,  14  Gray,  150; 
74  Am.  Deo.  073;  Adams  v,  Ins.  Co., 
29  Me.  2it2;  riuunix  Ins.  Co.  v.  Law- 
rence, 4  Met.  (Ky.)  It;  81  Am.  Deo. 
.VJl;    Hazard  v.  Ins.  Co.,  7  R.  I.  429. 

'■Barnes  r.  Ins.  Co.,  51  Me.  110. 

"  Mt.  Vernon  M.  Co.  v.  Ins.  Co.,  10 
Ohio  8t.  347;  Morrison  v.  Ins.  Co.,  18 
Mo.  202;  50  Am.  Dec.  299;  West 
BraiK'li  Ins.  Co.  v.  Helfenstein,  40  Pa. 
St.  289;  SO  Am.  Dec.  573;  Hazard  v. 
Ills.  Co.,  7  11.  I.  429;  Wilson  v.  Hill, 
;{  Met.  «();  Sniitli  v.  Ins.  Co.,  120  Mass. 
90;  Home  Ins.  Co.  v.  Hauslein,  60  ill. 
521;  Cowan  v.  Ins.  Co.,  40  Iowa,  551; 
'20  Am.  Rep.  583;  MeCarty  t'.  Ins.  Co., 
17  La.  305;  Abljott  v.  Ins.  Co.,  30  Me. 
414;  Wasliinifton  Ins.  Co.  v.  Kelly,  32 
Md.  421;  3  Am.  Rep.  149. 

« MeCarty  v.  Ins.  Co.,  17   La.  365; 


Langdon  v.  Ins.  Co.,  22  Minn.  193. 
As  a  conveyance  by  the  hus1)and  to 
his  wife:  Baldwin  v.  Ins.  Co.,  60  N.  H. 
164;  even  thouj|h  the  husband  retains 
an  interest  in  the  land  as  tenant  by  the 
curtesy:  Oakes  v,  Ins.  Co.,  131  Mass. 
164. 

»  Hitchcock  V.  Ins.  Co.,  26  N.  Y.  68; 
West  Branch  Ins.  Co.  v.  Helfenstein, 
40  Pa.  St.  299;  80  Am.  Dee.  573; 
Cowan  V.  Ins.  Co.,  40  Iowa,  551;  20 
Am.  Rep.  583;  Hoti'man  v.  Place,  32 
N.  Y.  405;  Scanlon  v.  Ins.  Co.,  4  liiss. 
511. 

'•Dey  V.  Ins.  Co.,  23  Barb.  623; 
Hazard  v.  Ins.  Co.,  7  R.  I.  429;  Y^oung 
V.  Ins.  Co.,  14  Gray,  150;  74  Am.  Dee. 
673. 

1'  Buckley  v.  Ins.  Co.,  47  Pa.  St.  404. 

'■^  Finley  v.  Ins.  Co.,  30  Pa.  St.  311; 
72  Am.  Dec.  705. 

'=*  Masters  v.  Ins.  Co.,  11  Barb.  624; 
Springfield  etc.  Ins.  Co.  v.  Allen,  43 
N.  Y.  389;  3  Am.  Rep.  711;  Boston 
and  Salem  Ice  Co.  r.  Royal  Ins.  Co.,  12 
Allen,  381;  90  Am.  Dec.  151;  Norcross 
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a  stock  of  goods  in  a  store  from  time  to  time;'  nor  a  void 
siilo;-  nor  the  transfer  of  the  title  by  descent;^  nor  the 
transfer  of  the  property  by  one  witliout  authority;*  nor 
the  levy  of  an  execution;^  nor  a  mortgage  of  the  property,® 
whetlier  it  is  realty  or  personalty;^  nor  a  conditional  sale 
or  transfer;"  nor  a  parol  lease  to  another  with  resumption 


r.  Franklin  Ins.  Co.,  17  Pa.  St.  4'29; 
ft.")  Am.  Dec.  571;  Tniinlmll  r.  Purtago 
Mut.  Fire  Tn.i.  Co.,  ll>  Ohio,  305;  Hill 
t'.  t'uirihoilanil  Valley  Mut.  I'rot.  Co., 
r.'i  Pa.  St.  47-t;  (Jilhert  v.  Nortli  Am. 
Fire  Ins.  Co.,  23  Wend.  4;i;  35  Am. 
J>ee.  54.j;  Perry  Ins.  Co.  v.  Stewart, 
1!)  Pa.  St.  45;  Shotwell  v.  Jetferson 
Ins.  Co.,  5  Bosw.  247;  Washington 
Ins.  Co.  V,  Morrison,  11  Leigh,  354; 
Insurance  Co.  v.  Kelley,  32  Md. 
421;  3  Am.  Rep.  149;  Clinton  v. 
Ins.  Co.,  45  N.  Y.  454;  Browning  v. 
Ins.  Co.,  71  N.  Y.  508;  27  Am.  Kep. 
^(57;  Wheeling  Ins.  Co.  v.  Morrison, 
11  Leigh,  354;  36  Am.  Dec.  385.  Ven- 
dor retaining  possession  of  goods  by 
agreement  of  parties,  and  holding  poli- 
cies of  insurance  which  ho  had  previ- 
ously procured  thereon  as  collateral 
security  for  the  payment  of  the  residue 
of  ihe  purchase-money,  retains  an  in- 
surable interest  in  the  goods:  Norcross 
V.  Jns.  Co.,  17  Pa.  St.  429;  55  Am. 
Dec.  571. 

'  Lane  v.  Ins.  Co.,  12  Me.  44;  28 
Am.  Dec.  151. 

-  Scliool  Dist.  V.  Ins.  Co.,  62  Me. 
330;  Pitney  r.  Ins.  Co.,  65  N.  Y.  6. 

•*  May  on  Insurance,  sec.  26(5;  Bur- 
bank  V.  Ins.  Co.,  24  N.  H.  550;  57 
Am.  Dec.  300.  Allter,  whore  the  pol- 
icy was  to  l)e  void  if  the  property 
changed,  "whether  by  act  of  tiie  par- 
ties or  operation  of  law":  Sherwood i;. 
Ins.  Co.,  73  N.  Y.  447;  29  Am.  Rep. 
180;  Hine  v.  Woolworth,  93  N.  Y.  75; 
45  Am.  Rep.  176. 

*  Com.  Ins.  Co.  v.  Spankneble,  52 
III.  53;  4  Am.  Rep.  582;  Copeland  v. 
Ins.  Co.,  6  Pick.  198. 

"  Clark  V.  Ins.  Co.,  6  Cush.  342;  53 
Am.  Dec.  44;  Rice  v.  Tower,  1  Gray, 
426;  Ins.  Co.  r.  Findley,  6  Wliart.  483; 
37  Am.  Dec.  430;  Pha-nix  Ins.  Co.  v. 
Jjawrence,  4  Met.  (Ky.)  9;  81  Am. 
Dec.  521. 

^  Shepard  v.  Union  Mut.   Fire  Ins. 


Co.,  38  N.  H.  232;  Folsom  v.  Belknap 
County  Mut.  Fire  Ins.  Co..  ,30  N.  II. 
231;  Howard  Ins.  Co.  v.  Bruner,  23 
Pa.  St.  50;  Jackson  v.  Ins.  Co.,  23 
Pick.  418;  34  Am.  Dec.  69;  Conovcr 
?'.  Mut.  Ins.  Co.  of  Alliauy,  3  Denio, 
254;  1  N.  Y.  290;  Pollard  v.  Somer- 
set Mut.  Fire  Ins.  Co.,  42  Mo.  221; 
Smith  V.  Monmouth  Mut.  Fire  Ins.  Co., 
50  Me.  96;  Dutton  v.  New  l-^iigland 
Mut.  Fire  Ins.  Co.,  29  N.  H.  153; 
Rollins  )'.  Colum1)ian  Mut.  Fire  Ins. 
Co.,  5  N.  H.  200;  Aurora  l''ire  Ins. 
Co.  V.  Eddy,  55  111.  213;  Com.  Ins. 
Co.  V.  Spankneble,  52  111.  53;  4  Am, 
Rep.  582;  Hartford  Fire  Ins.  Co.  v. 
Walsh,  54  111.  164;  5  Am.  Rep.  115;  Kel- 
ley «.  Liverpool  etc.  Ins.  Co.,  1  Hann. 
266;  Van  Deusen  t\  Ins.  Co.,  1  Rob. 
(N.  Y.)  55;  Tittmorer.  Ins.  Co.,  20  Vt. 
5+6;  Lazorus  v.  Ins.  Co.,  5  Pick.  81; 
Rice  i\  Tower,  1  Gray,  42(5;  DoUiver  i'. 
Ins,  Co.,  128  Mass.  315;  35  Am.  Rep. 
378;  Smith  v.  Ins.  Co.,  50  Me.  96. 
Contnt,  Indiana  Ins.  Co.  v.  C()(picllard, 
2  Ind.  645;  Indiana  Ins.  Co.  v.  Con- 
nor, 5  Ind.  170;  Lossaman  v.  Ins.  Co., 
78  N.  C.  145. 

'  Holbrook  v.  Ins.  Co.,  1  Curt.  193; 
Van  Deusen  v.  Ins.  Co.,  1  Rob.  (N.  Y.) 
55;  Rice  v.  Tower,  1  Gray,  426;  Phoe- 
nix etc.  Ins.  Co.  v.  Lawrence,  4  Met. 
(Ky.)  9;  81  Am.  Dec.  521. 

"  Tittmore  v.  Vermont  Mut.  Fire 
Ins.  Co.,  20  Vt.  .546;  Hodges  v.  Tenn. 
Marine  and  Fire  Ins.  Co.,  8  N.  Y.  416; 
Hitchcock  r.  North  Western  Ins.  Co. ,  26 
N,  Y,  68;  Folsom  v.  In.s.  Co.,  30  N. 
H.  231;  Farmers'  etc.  Ins.  Co.  v.  Gray- 
bill,  74  Pa.  St.  17;  Wheeling  Ins.  Co. 
r.  Morrison,  11  Leigh,  354;  36  Am. 
Dec.  385;  Chandler  v.  Ins.  Co.,  21 
Minn.  85;  18  Am.  Rep.  385;  Jackson 
V.  Ins.  Co.,  16  B.  Mon.  242;  Washing- 
ton Ins.  Co.  V.  Hayes,  17  Oliio  St.  432; 
93  Am.  Die.  (528;  Power  i:  las,  Co,, 
19  La.  28;  36  Am.  Dec.  665, 
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of  possession  before  the  loss;'  nor  a  sale  by  one  joint 
owner  to  another."  Where  an  entry  of  foreclosnre  on  tho 
property  is  declared  by  tho  policy  to  be  an  alienation,  a 
notice  of  foreclosure  served,  certified,  and  recorded  avoids 
the  policy;'  but  not  a  decree  in  a  foreclosure  suit  with- 
out further  proceedings.'* 

Illustrations.  —  A  man  mortgaged  and  then  insured;  the 
])ruperty  was  then  sold  under  a  decree  for  the  mortgage  debt, 
then  burned.  Held,  an  alienation:  Mount  Vernon  etc.  Co.  v. 
Ins.  Co.,  10  Ohio  St.  347.  After  the  policy  on  the  property  was 
issued,  the  insured  conveyed  it  in  mortgage,  and  afterwards,  by 
a  deed  recorded,  released  to  anotlier  person  his  right  of  redemp- 
tion, and  took  back  a  bond  of  defeasance,  which  he  neglected  to 
have  recorded.  Held,  that  the  policy  was  void,  and  the  lien  of 
the  mortgage  upon  the  policy  was  defeated:  Tomlinson  v.  Mon- 
mouth Inn.  Co.,  47  Me.  232.  Ileal  estate  of  a  decedent,  the  build- 
ings on  which  were  insured,  was  sold  at  orphans'  court  sale. 
Before  confirmation  the  buildings  were  burned.  Held,  that  the 
sale  was  not  an  alienatioa:  Farmers^  Mut.  Ins.  Co.  v.  Grayhill, 
74  Pa.  St.  17.  At  the  time  of  the  fire  the  property  had  been 
bid  in  by  the  mortgagee  at  a  mortgagee's  sale,  but  the  deed  had 
not  been  delivered,  and  on  account  of  the  fire  the  mortgagee 
refused  to  accept  a  deed.  Held,  that  there  had  not  been  a  sale 
or  alienation,  and  that  the  original  owner  had  an  insurable  in- 
terest at  the  time  of  the  fire:  Marts  v.  Cumberland  Mut.  Fire 


'Lane  v.  Ins.  Co.,  12  Me.  44;  28 
Ain.  Dec.  150.  A  conveyaiico  of  an 
uiulivitleil  luilf  of  the  property  insured, 
with  a  reservation  of  a  term  of  seven 
years  therein,  and.  a  reconveyance  in 
mortg.ige  of  siicli  half,  is  not  such  an 
ahenation  as  will  prevent  a  recovery 
for  a  loss  occurring  within  the  seven 
years,  although  the  insured  had  also 
leased  the  premises  for  the  same 
period:  Stetson  v.  Ins.  Co.,  4  Mass. 
330;  li  Azu.  Dec.  217. 

-  lloll'man  v.  .Etna  Fire  Ins.  Co.,  1 
Pvob.  (N.  Y.)  501;  .32  N.  Y.  405;  88  Am. 
Deo.  337;  Pierce  v.  Nashua  Fire  Ins. 
Co.,  50  N.  H.  297;  9  Am.  Rep.  2;i5; 
Burnett  v.  Eufaula  Home  Ins.  Co..  4(3 
Ala.  11;  7  Am.  Rep.  581;  Buflalo 
Steam  Engine  Works  v.  Sun  Mut. 
Lis.  Co.,  17  N.  Y.  412;  Tallman  v.  At- 
lantic Ins.  Co.,  29  How.  Vv.  71;  Tillou 
V.  Kingston  Mut.  Fire  Ins.  Co.,  7  Barb. 
670;  Wilson  v.  Geuessee  County  Mut. 
lus.  Co.,  10  Barb.  511;  West  v.  Citi- 


zens'Ins.  Co.,  27  Ohio  St.  1;  22  Am. 
Rep.  294;  Cowan  v.  Iowa  St.  Ins.  Co., 
40  Iowa,  551;  20  Am.  Rep.  8:^.  Con- 
tra, Dey  V.  Ins.  Co.,  23  Barb.  (523.  A 
sale  by  one  copartner  of  his  interest, 
and  hi.s  witlulrawal  from  the  firm,  has 
been  held  an  alienation  or  a  change  of 
title  or  interest  in  a  number  of  cases: 
Dix  V.  Ins.  Co.,  22  111.  272;  Finley  v. 
Ins.  Co.,  .30  Pa.  St.  311;  72  Am.  Dec. 
705;  Hartford  Ins.  Co.  v.  Ross,  23  Ind. 
179;  85  Am.  Dec.  452;  Keeler  v.  Ins. 
Co.,  10  Wis.  523;  84  Am.  Dec.  714. 
Contra  in  others,  viz.:  Burnett  v.  Ins. 
Co.,  40  Ala.  11;  7  Am.  Rep.  581; 
Pierce  v.  Ins.  Co.,  50  N.  H.  297;  9 
Am.  Rep.  235;  Dermani  v.  Ins.  Co., 
2i)  La.  Ann.  09;  21  Am.  Rep.  544; 
West  V.  Ins.  Co.,  27  Ohio  St.  1;  22 
Am.  Rep.  294. 

»  Mclutire  v.  Ins.  Co.,  102  Mass. 
230;  3  Am.  Rep.  458. 

♦  Kane  v.  Ins.  Co.,  38  N.  J.  L.  441; 
20  Am.  Rep.  409. 
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Ins.  Co.,  44  N.  J.  L.  478.  A  merchant,  having  a  policy  of  in- 
surance on  his  stock  of  goods,  transferred  the  goods  to  B,  wlio 
ininiediatoly  thereafter  assigned  tlie  same  to  the  merchant's 
wife.  The  merchant  then,  with  the  consent  of  the  insuranco 
coin[)any,  transferred  to  his  wife  his  interest  in  the  policy. 
Held,  thtit  hy  tiie  union  of  the  ownershi})  in  the  goods,  and  the 
interest  in  the  policy  in  tlie  same  person,  tlie  ])olicy  had  again 
become  ellectual:    ]VolJ'e  v.  Ins.  Co.,  31)  N.  Y.  49. 

§  2109.  "Transfer"  — "Change  of  Title."— The  words 
"transfer"  or  "change  of  title,"  whicli  are  frequently  to 
be  found  in  policies  of  insurance,  are  of  wider  import  tliun 
the  term  "ulicnation."'  Under  those  phrases  the  follow- 
ing have  been  held  to  fall,  viz.:  A  conveyance  absolute  in 
form,  but  intended  merely  as  a  security  for  a  debt;'*  a 
voluntary  conveyance;^  a  conveyance  by  husband  and 
wife,  with  a  simultaneous  reconveyance  to  the  wife,  to 
carry  out  the  provisions  of  a  will,  devising  the  property 
to  the  wife;*  a  conveyance  in  fee  with  a  mortgage  back;'^ 
the  conveyance  of  an  equity  of  redemption.*     So  is  a  dis- 


'  In  Western  Mass.  Ins.  Co.  v.  Ilikcr, 
10  Midi.  279,  the  court  say:  "The 
words  '  transfer '  or  '  change  of  title  ' 
are  more  coniitrehensive  than  the  woril 
'sale,'  which  immediately  precedes 
them.  A  sale  is  a  parting  with  one's 
interest  in  a  thing  for  a  valuable  con- 
sideration. Tliis  is  what  is  generally 
understood  by  the  word,  and  in  every 
sale  there  is  a  transfer  or  change  of 
title  from  the  vendor  to  the  vendee. 
But  there  may  bo  a  transfer  or  change 
of  title  without  a  sale.  Siiould  A  con- 
vey a  piece  of  property  to  B  to  hold  in 
secret  trn-i*  for  him,  tiiere  would  be  a 
transfer  or  cha:ige  of  title  from  A  to  B, 
but  there  would  not  be  a  sale  of  the 
property,  or  an  actual  parting  with  it, 
to  B  for  a  valuable  consideration,  al- 
though the  conveyance  on  its  face 
would  import  a  sale  from  A  to  B.  And 
if  the  trust,  instead  of  being  secret, 
appeared  on  the  face  of  the  convey- 
ance, there  would  still  be  a  change  of 
title.  Tiie  title  would  no  longer  be  iu 
A,  but  in  B,  his  grantee.  Wo  think 
such  a  conveyance  would  clearly  come 
within  the  condition  of  the  policy  and 
put  an  end  to  the  insurance."  So  in 
Ayres  v.  Ins.  Co.,  17  Iowa,    ISU,  85 


Am.  Dec.  553,  it  is  said:  "  The  object 
of  the  insurance  company  by  this  clause 
is,  that  the  interest  shall  not  ciiango 
so  that  the  assured  shall  have  a  greater 
temptation  or  motive  to  burn  the 
property,  or  less  interest  and  watchful- 
ness in  guarding  and  preserving  it 
from  destruction  by  fire.  Any  change 
in  or  transfer  of  the  interest  of  the  as- 
sured in  the  property  of  a  nature 
calculated  to  have  this  efl'cct  is  in  vio- 
lation of  the  policy.  But  if  the  rral 
ownership  reuuiins  the  same,  — if  tluu'e 
is  no  change  in  the  fact  of  title,  but 
only  in  the  evidence  of  it,  aiul  if  this 
latter  change  is  merely  nominid,  niul 
not  of  a  nature  calculated  to  increase 
the  uu)tive  to  burn,  or  diminish  the 
motive  to  guard  the  projicrty  from  loss 
by  fire,  —  the  policy  is  not  violated," 
^  Western  Mass.  Ins.  Co.  v.  liiker, 

10  .Mich.  279. 

^  Baldwin  v.  Ins.  Co.,  10  Ins.  Law  J. 
32. 

*  Langdon  v.  Ins.  Co.,  22  Minn.  19.^. 
^  Savage  v.  Ins.   Co.,  52  N.  Y.  502; 

11  Am.  Hep.  741.     See  Farmers'  Ins. 
Co.  V.  Archer,  S(>  Ohio  St.  (iOS. 

"  Little  V.  Ins.  Co.,  5  Ins.  Law  .1 
154. 
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solution  of  a  partnership  and  a  division  of  the  property 
among  the  partners;'  but  not  a  mortgage;'^  nor  a  change 
of  title  by  which  the  interest  of  the  insured  in  the  prop- 
erty is  increased  instead  of  diminished;'  nor  a  demise  of 
part  of  the  premises  insured;*  nor  a  foreclosure  under  a 
mortgage,  or  a  sale  under  execution,  possession  not  having 
changed,  nor  the  period  for  redemption  expired;''  nor  the 
mere  commencement  of  foreclosure  proceedings;"  nor  the 
o'iving  by  the  owner  of  goods  in  transit  to  a  carrier  of 
the  benelitof  his  insurance;^  nor  a  deed  without  any  proof 
of  its  having  been  recorded  or  delivered;^  nor  a  sale  of 
an  insured  building,  the  grantor  retaining  by  the  deed  a 
lien  for  fifty  thousand  dollars.®  A  temporary  removal, 
leaving  the  house  in  charge  of  an  agent  for  the  time,  is 
not  a  "change  of  possession";'"  nor  a  letting  of  an  insured 
house  to  tenants;"  but  the  change  of  sleeping  apartments 
into  a  house  of  as.dgnation  and  i3rostitution  is  a  "  change 
of  occupancy."  " 

Illustrations.  —  A  policy  of  fire  insurance  was  issued  on 
partnership  ])ropcrty.  One  of  the  partners  brought  an  action 
for  a  dissolution  of  the  firm,  and  was  appointed  receiver  of  the 


'  Dreher  v.  Ins.  Co.,  18  Mo.  128. 
So  is  a  sale  by  one  partner  to  anotlier 
of  his  interest:  Hathaway  i\  Ins.  Co., 
04  Iowa,  'i'JD;  52  Am.  Rep.  i'.iS.  But 
see  Keeiiey  *,-.  Ins.  Co.,  71  N.  Y.  :W0; 
27  Am.  Rep.  (50.  There  is  no  change 
of  As  interest  in  a  stock  in  trade  in- 
sured l)eL"ause  of  an  agreement  tliat  li 
siiall  share  in  tlie  prolits  of  the  busi- 
ness, it  not  being  tlie  intention  tiiat  B 
sliould  have  an  interest  in  the  .stock 
in  triulc:  London  Assur.  Co.  v.  Uren- 
neii,  11(3  U.  S.  4GI. 

■'  r.yers  v.  Ins.  Co.,  35  Ohio  St.  GOG; 
i\i)  Am.  Rep.  &2'.\;  Qnarrier  y.  Ins.  Co., 
10  \V.  Va.  507;  27  Am.  Rep.  582. 

•Bragg  r.  Ins.  Co.,  25  N.  H.  28!); 
Heaton  r.  Ins.  Co.,  7  11.  I.  502.  Wliere 
a  mortgagee  of  premises  applies  for  an 
insurance,  and  subsequently  becomes 
owner  in  fee,  no  new  consideration  is 
necessary  to  change  the  proposed  in- 
surance so  as  to  apply  to  the  absolute 
interest  of  the  applicant:  I'isk  v.  Cot- 
tenet,  44  N.  Y.  538;  4  Am.  Rep.  715. 


*  West  Branch  R.  R.  Co.  v.  Helfen- 
.stcin,  40  Pa.  St.  280;  80  Am.  Dec. 
573. 

^  Loy  V.  Ins.  Co.,  24  iMiun.  315;  28 
Am.  Rep.  34();  Hammel  v.  Ins.  Co., 
54  Wis.  72;  41  Am.  R.p.  1.  Alifn; 
wiiere  the  conditions  were  ''if  any 
change  take  place  in  tlie  title  liy  lei;  il 
process  or  judicial  decree":  Urunswiek 
Sav.  Inst.  r.  Ins.  Co.,  OS  Me.  313;  37 
Am.  Rep.  5{). 

«  I'lio'iiix  Ins.  Co.  V.  Ins.  Co.,  101 
Ind.  302. 

'  Jackson  Co.  ?•,  Ins.  Co.,  139  Mass. 
508;  52  Am.  Rep.  728. 

•>  Humphrey  v.  Ins.  Co.,  15  Blatchf. 
35. 

**  Bates  V.  Commercial  etc.  Ins.  Co., 
1  Cin.  Rep.  523. 

"*  Slieannan  v.  Ins.  Co.,  46  N.  Y. 
52G;  7  Am.  Uep.  380. 

"  Rumsey  v.  Phaniix  Ins.  Co.,  17 
Blatchf.  527. 

'■^  Indiana  Ins.  Co.  v.  Brehni,  88  Ind. 
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jiroporty.  Subpoqnently  tlio  dispolution  wns  adjudpcd  and  a 
sale  docrocd.  I?ut  before  the  sale  was  cO'cctod  a  loss  by  firo 
occurred.  Jfcld,  tbat  tbe  jK)licy  was  void  on  account  of  a 
"cliango  of  titio  or  possession":  Kcency  v.  I  fame  Jhh.  Co.,  3 
TboMip.  iV'  C.  'J78.  S.  and  N.,  copartners,  took  out  a  fire  jmlicy 
voidable  in  case  of  any  clianf,'e  of  intorcBt  as  owner  or  otlier- 
wiso.  Tliey  aftiM'wards  admitted  K.  to  partnersbij),  and  before 
loss  S.  sold  Ids  interest  to  N.  and  K.,  taking  a  cbattel  mortgage 
to  secure  the  whole  inirchase-nioney.  Held,  that  the  ))olicy 
was  avoided:  Card  v.  JVtwnlx  Im.  Co.,  4  Mo.  Apj>.  424.  A 
policy  was  to  be  void  if  any  change  should  take  place  "  in 
the  title  or  possession  of  the  property,  whether  by  legal  ])ro- 
cess,  or  judicial  decree,  or  voluntary  transfer."  The  ini^'urt^d 
was  declar'^d  a  baid^rupt  in  involuntary  proceedings,  and  his 
property  was  assigned  by  the  register  to  the  assignee  in  bank- 
ruptcy. Afterwards  the  insured  i)roperty  was  destroyed  by 
fire.  Held,  that  the  policy  had  become  void  under  the  condi- 
tion, even  though  the  loss,  if  any,  was  by  the  terms  of  the  pol- 
icy payable  to  a  mortgagee:  Perry  v.  LoriUard  Fire  Ins.  Co.,  Gl 
N.  Y.  214;  19  Am.  Rep.  272.  A  policy  provided  that  if  the 
insured  should  make  any  other  insurance  on  the  property,  or 
any  jiart  thereof,  or  if  the  j^roperty  should  be  sold  or  transft-rred, 
or  any  change  should  takei)lace  in  the  title  or  possession  thereof, 
without  the  company's  consent,  the  policy  should  be  void;  and 
that  when  the  property  had  been  sold  or  otherwise  disposed  of 
so  that  all  the  interests  on  the  part  of  the  insured  had  ceased, 
the  insurance  on  such  })roperty  should  terminate.  Held,  that 
the  insurance  on  the  entire  property  was  not  by  these  provisions 
forfeited  by  a  sale  of  a  portion  of  the  property:  Quarrier  v.  J\'n- 
body  Ins.  Co.,  10  W.  Va.  507;  27  Am.  Rep.  582.  After  a  mas- 
ter's sale  of  property  on  a  foreclosure  of  mortgage,  the  same 
being  insured  and  destroyed  by  fire  before  a  confirmation  of 
the  report  of  sale,  Jield,  that  this  did  not  destroy  the  interest  of 
the  assured,  nor  did  it  work  a  transfer  of  title:  McLnrryi  ■•  ^|.s'. 
Co.,  1  Edm.  Sel.  Cas.  210.  A  policy  contaim  1  a  ause  to  the 
effect  that  if  any  transfer  of  the  title  or  po^  of  the  prop- 

erty was  made  without  consent  of  the  c  .uy,  the  ])o'  y 
should  be  void.  The  title  of  the  property  is  transferred  to 
plaintiff  March  4th;  a  renewal  was  effected  iM;irch  '!lst  by  the 
insured;  on  the  15th  of  April  the  policy  was  assign,  ^l  to  plain- 
tiff, who  on  the  same  day  informed  the  comi)any's  agent  that 
the  property  and  policy  had  been  transferred  to  him,  and  re- 
ceived the  company's  written  consent,  signed  by  the  agent. 
Held,  that  the  renewal  after  tbe  transfer  was  valid,  and  that 
the  consent  of  defendants  to  the  transfer  waived  the  forfeiture: 
Shearman  v.  Niagara  Fire  Lis.  Co.,  46  N.  Y.  526;  7  Am.  Rep. 
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nSO.  Dofcndants,  through  an  agent  authorized  (o  ihsue  and 
renew  poli(;i(!S  and  to  receive  prcniiunis  therefor,  insured  U.  by 
ji  j)olicy  containing  a  condition  of  forfeiture  in  ease  of  any  trans- 
fer or  change  of  title  or  jMt.^^se.'^sion  of  the  insured  property. 
U.'b  title  to  the  pro])crty  vested  in  itlainlilf,  wlio  notided  the 
agent  of  the  fact,  and  paid  to  him  th(>  preniinni  and  took  a 
renewal  receipt.  A  loss  occvu'red.  7/(7r/,  that  the  condition  was 
waived:  Miner  v.  Phoenix  Ins.  Co.,  27  Wis.  GUI};  \)  Am.  llep.  17'J. 

f^  2110.  Levy  of  Execution. —  An  ordinary  clauso  in 
policies  provides  that  the  insurance  shall  cease  if  the 
property  is  levied  on  or  taken  into  custody  or  possession. 
Ijut  this,  it  lias  been  held,  does  not  include  a  technical 
levy  without  change  of  possession,  or  which  does  not  di- 
vest the  title;'  nor  a  wrongful  levy;'"^  nor  the  issuance  of 
an  execution  on  a  judgment  for  a  mechanic's  lien  and 
notice  of  the  sale  of  the  property.* 

§  2111.  What  Property  is  Covered  by  Risk  — Construc- 
tion of  Words  and  Phrases  in  Policies. — The  well-scitled 
rule  that  where  it  is  doubtful  what  goods  or  buildings 
or  places  are  covered  by  the  policy,  the  doubt  will  be  re- 
solved against  the  insurers,  and  evidence  will  be  admis- 
sible to  resolve  the  doubt.* 

§  2112.  Property  "Contained  iu"  a  Building.  — Where 
property  is  insured  as  "contained  in"  a  certain  building, 
or  in  a  certain  part  of  a  building,  the  policy,  in  case  of 
loss,  will  cover  only  such  property  as  is  at  the  time  con- 


'  Com.  Ins.  Co.  v.  Borger,  42  Pa. 
8t.  'JSi");  82  Am.  IJoc.  504;  Sinitli  v. 
Fiiriuers'  Ins.  Co.,  80  Va.  St.  287; 
l'eimol);iker  v.  Toniliusoii,  1  Teiin. 
Ch.  508.  (}o()(ls  iusureil  were  levied 
on  by  tlie  slierilf,  who  fastened  up  the 
windows  of  the  house  insured,  and 
went  out  of  town,  taking  the  key. 
Held,  that  the  insured  might  recover 
for  their  loss  by  tiie  while  the  sheritF 
was  out  of  town:  Franklin  las.  Co.  v. 
Kindlay,  G  Whart.  483;  37  Am.  Dec. 
4:!(). 

■'  Pliila.  Ins.  Co.  v.  Mills,  44  Pa.  St. 
241;  84  Am.  Dec.  437. 


»Ing.  Co.  V.  O'Maloy,  82  Pa.  St. 
400;  22  Am.  Hop.  70!). 

*  Franklin  Fire  Ins.  Co.  i:  Upde- 
graflF,  43  Pa.  St.  350;  Clark  r.  Fire- 
men's Ins.  Co.,  18  La.  Ann.  431;  JJurr 
V.  Broadway  Ins.  Co.,  IG  N.  Y.  2()7; 
Boatty  i:  Lycoming  Ins.  Co.,  r)2  Pa. 
St.  51G;  Lycoming  Ins.  Co.  v.  Sailor, 
07  Pa.  St.  108;  Novo  v.  Columbia  Ins. 
Co.,  2  McMuU.  220;  Whitmarsh  v. 
Conway  Fire  Ins.  (.'o.,  IG  Cray,  359; 
77  Am.  Dec.  414;  Planters'  Ins.  Co.  v. 
Engle,  52  Md.  4GS;  Stoule  r.  Franklin 
Fire  Ins.  Co.,  17  Pa.  St.  290. 
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tained  in  that  building.'  It  will  not  cover  the  property- 
while  away  from  that  place  for  repairs.^  Statements  of 
the  place  in  which  the  property  is  situated,  contained  in 
the  policy,  are  warranties  whicli  must  ])e  and  continue 
true  during  the  life  of  the  policy.  Consequently  a  removal 
unasseutod  to  by  the  insurer  will  work  a  forfeiture.^  If 
household  goods  insured  as  goods  contained  in  a  dwelling- 
house  are  burned  while  in  a  barn  on  the  premises,  the 
insurer  is  not  liable.* 

But  a  customary  and  reasonable  use  of  the  property, 
having  regard  to  its  kind,  is  jiresumed  to  be  permitted.^ 
Thus  a  policy  on  goods  in  a  store  covers  goods  to  the 
same  amount,  though  not  the  goods  which  were  in  the 
store  when  the  insurance  v/as  made.^  Where  "wearing 
apparel  contained  in"  a  certain  house  is  insured,  the 
insurer  is  liable  for  its  destruction  while  being  worn  by 
the  owner  away  from  the  house,^  or  while  being  in  the 
store  of  a  tailor  or  furrier  being  repaired.®  Where  a 
carriage  "  contained  in  a  barn  "  is  insured,  the  insurer  is 
liable  for  a  loss  while  the  carriage  is  being  used  away^ 
from  the  farm  or  is  at  a  shop  for  repairs."  A  policy  upon 
goods  in  a  building,  not  limiting  their  situation  therein, 
nor  referring  to  any  plan  except  to  show  the  relative 
location  of  the  building  to  other  buildings,  covers  the 
goods  in  whatever  ]•...  b  of  the  building  they  may  be  at 
tlie  time  of  tlie  loss,  although  partly  in  other  stores 
therein  than  that  iii  which  they  were  at  the  time  of  the 
issuance  of  the  policy.'" 

'  ILiiris  V.  Ins.  Co.,  5.'^  Iowa,  236;        *  Peterson  ?;.  Tns.  Co.,  24  Iowa,  494; 

Bryco  r.  Ins.  Co.,  HoN.  Y.  L'40;  14  Am.  95  Am.  Dec.  748. 
Ki'p.  •24')-  Aiuiapolis  eto.  K.  11.  Co.  v.         «  Liuie  r.  Ins.  Co.,  12  Me.  44;  28  Am. 

Ins.    Co.,    :VJ   Md.    37;    3  Am.    Kep.  Dee.  ]oO. 
112.  '  Longueville  v.  Ass.  Co.,  51  Iowa, 

^  Erndlmry  ?'.   Fire   Ins.   Ass'n,   80  55.'};  33  Am.  Rep.  140. 
Me.  3'J(5;  (J  Am.  8t.  Rep.  219.  *■  Noyes  v.  Ins.  Co.,  04  Wis.  415;  54 

"  Lyons  r.  Iiis.  Co.,  14  R.  I.  109;  43  Am.  Rep.  031. 
Am.  Re[).  34;  Lndwig  v.   Ins.  Co.,  48         *  I'eterson  r.  Ins.  Co.,  24  Iowa,  494; 

N.  Y.  379;  S  Am.  Rrp.  5r)0.  95  Am.  Dec.  74S;  McClner  ;;.  Ins.  Co., 

*  Kiiglish  r.  Ftankhn  Fire  Ins.  Co.,  43  Iowa,  349;  22  Am.  lU:p.  249. 
65  Midi.  273;  54  Am.  Rep.  377.  "  Fair  v.  Ins.  Co.,  112  Mass.  320. 
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Illustrations. — A.  policy  of  insurance  insured  the  plaintifl' 
"five  hundred  dollars  on  brick  pottery  building,"  certain 
amounts  on  machinery,  stock,  etc.,  and  finally,  "fifty  on  oflice 
furniture,  including  safe,  contained  in  said  building,  situate 
on  D.  street,  near  the  F.  railroad,  in  N."  Held,  that  the 
words,  "contained  in  said  building,  situate  on  D.  street,"  etc., 
applied  to  the  machinery  and  stock,  as  well  as  to  the  furni- 
ture, and  that  nothing  was  covered  by  the  policy  but  the 
"pottery  building"  and  its  contents:  //t'w'-s  v.  Ins.  Co.,  12G 
]\Iass.  389.  A's  goods  in  his  chambers  of  the  "  stone,  brick,  and 
iron  building  No.  117  Franklin  Street"  were  insured.  Tlie 
entrance  No.  117  led  to  chambers  over  Nos.  119,  123,  and  131 
Franklin  Street,  and  Nos.  63  and  G7  Federal  Street,  all  these 
being  in  one  building.  A  also  hired  chaml)ers  j.i  an  adjoining 
building.  He  connected  these  chambers  with  tlie  others.  Held, 
that  the  goods  insured  were  those  in  the  first-named  building: 
Sdmpson  V.  Security  Ins.  Co.,  133  Mass.  49.  A  policy  insured 
two  barns,  and  certain  articles  "  contained  therein,"  and  also  a 
horse  "  in  barn  or  in  fields."  Held,  that  the  horse  was  insured, 
tliough  in  a  barn  not  one  of  those  specified:  Trade  Ins.  Co.  v. 
liarracliff,  45  N.  J.  L.  543.  A  policy  upon  thirty-six  mules 
described  them  as  "  all  contained  in  the  two-story  framed  barn 
(thirty-six  by  one  hundred  feet),  situate  on  section  No.  19,"  etc. 
Held,  not  a  warranty  that  the  mules  should  remain  in  the  barn, 
nor  tliat  the  risk  should  cease  if  they  were  taken  out  of  it:  IIol- 
brook  V.  7ns.  Co.,  25  ^linn.  229.  Defendant  issued  to  plaintiff 
a  policy  on  goods  "  contained  in  the  first  story  of  the  five-story 
brick  building  situate  at  No.  39  Center  Street."  Subsequently 
plaintiff  moved  his  goods  upstairs,  and  the  agent  of  defendant 
received  the  renewed  premium  with  knowledge  of  the  change 
in  location  of  the  goods,  giving  a  receipt  in  the  words:  "On 
stock  ....  39  Centt '  Street,"  etc.  A  loss  occurred  while  the 
goods  were  located  upstairs.  Held,  that  plaintiff  could  recover: 
Ludivig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  379;  8  Am.  Rep.  556. 

§  2113.  Loss  or  Damage  by  "Fire" — What  is  within 
the  Term  —  Explosions.  —  Damage  by  fire  for  which  the 
insurers  are  liable  includes  not  only  damage  caused  by 
actual  ignition,  but  also  damage  by  heat  or  by  the  scorch- 
ing of  paint,  the  cracking  of  glass,  the  blistering  of  pic- 
tures and  furniture,  where  the  fire  itself  has  not  reached 
the  articles;^  so  of  damage  by  water  in  extinguishing  the 

'  Scripture  v.    Lowell  Ins.    Co.,   10     cising     and      explaining    Austiu     v. 
Cush.    3uG;    57  Am.    Dec.  Ill;    criti-     Drew,  G  Taunt.  43C. 
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fire;^  so  of  loss  of  the  goods  in  reinoviiig  them,  by  theft, 
or  by  mitjlaying  tliom.^  Danij-go  caused  to  the  goods  hy 
breakage  in  attempting  to  save  or  in  removing  them  is 
within  the  loss.^  But  the  removal  must  bo  necessary  to 
save  the  goods;^  and  where  they  are  removed  from  appre- 
hension of  fire,  which  was  near  at  hand,  but  which  did  not 
after  all  reach  the  building,  it  has  been  held  that  there 
could  be  no  recovery, —  the  removal  not  being  reasonably 
necessary.'  But  where  a  prudent,  uninsured  person  would 
hardly  have  omitted  the  precaution  taken  by  the  insured, 
as  the  store  was  in  great  danger  from  the  fire,  the  com- 
pany is  liable  for  the  damage  done  to  the  goods,  and  also 
for  the  expense  incurred  in  removing  them,  though  the 
store  did  not  burn.*  Loss  by  ignition  resulting  from 
lightning  is  covered  by  a  policy  insuring  against  danger 
by  fire,  or  by  fire  from  lightning.  But  loss  by  being  torn 
to  pieces  by  lightning,  without  combustion,  is  not.'  A 
loss  by  spontaneous  combustion  is  a  loss  by  "  fire";*  so  i? 
damage  by  smoke;  ^,  so  is  a  loss  by  an  explosion  causing  a 


'  Lewis  V.  Ills.  Co.,  10  Grav,  1.59; 
Stanley  ;-.  Ins.  Co.,  3  Ex.  41;"  Tala- 
moii  I'.  Ins.  Co.,  IG  La  Ann.  426; 
Griesk  v.  Iiis.  Co.,  19  La.  Ann.  297; 
Hillier  r.  Ins.  Co.,  3  Pa.  St.  470;  45 
Am.  Dec.  ().">();  Wliitcluirst  v.  Ins.  Co., 
0  Jonci^,  .S5'2;  Babcock  v.  Iiis.  Co.,  6 
liarl).  G:57. 

-  New  mark  i'.  Ins.  Co.,  30  Mo.  160; 
77  Am.  Dec.  008;  Witlicrell  r.  Ins. 
Co.,  49  Me.  'JOO;  Licl)er  v.  Ins.  Co., 
G  IJusli.  (i.">7;  Jvewis  c,  Ins.  Co.,  10 
Gray,  1.j9;  W'hiteliurst  v.  Ins.  Co., 
(i  Jones,  ;!,')•_';  Cue  i\  Ins.  Co.,  13  HI. 
(!7lJ;  Aunew  c.  Ins.  Co.,  3  Pjiila. 
193;  White  r.  In.s.  Co.,  57  Me.  91; 
2  Am.  Rep.  379;  Tilton  r.  Ins. 
Co.,  1  Biisw.  307;  Braily  v.  Ins.  (Jo., 
11  Mich.  4'J5;  Independent  Mutual 
Ins.  Co.  V.  Agncw,  34  Pa.  St.  90;  75 
Am  Dec.   03S. 

•'  Independent  Mutual  Ins.  Co.  v.  Ag- 
new,  34  I'a.  St.  9(i;  75  Am.  Dec.  038; 
Wiiite  V.  Ins.  Co.,  57  Me.  91;  2  Am. 
Rep.  22. 

*  Case  V.  Ins.  Co.,  13  111.  676;  Brady 
r.  Ins.  Co.,  11  Mich.  425. 


»  Hillier  v.  Ins.  Co.,  3  Pa.  St.  470; 
45  Am.  Dec.  050. 

"White  V.  Republic  etc.  Ins.  Co., 
57  Mc.  91;  2  Am.  Rep.  22;  Balcs- 
tracci  r.  Ins.  Co.,  34  La.  Ann.  844. 

'  Babcock  V.  Ins.  Co.,  0  Bub.  037; 
4  N.  Y.  .320;  Kenniston  i\  Ins.  Co.,  14 
N.  H.  341;  40  Am.  Dee.  193;  An- 
drews r.  Ins.  Co.,  37  Mc.  250.  In 
Spensley  v.  Ins.  Co.,  54  Wis.  433,  it 
was  lield  that  a  policy  makinj,'  the  in- 
surer liable  for  loss  or  damage  by  fiie 
or  lightning  covered  all  known  etfeets 
of  lightning,  and  not  merely  tho.se 
arising  from  combustion;  o.  g.,  tor- 
nado. 

*'  May  on  Insurance,  sec.  413. 

'In  Scripture  v.  Lowell  Ins.  Co.,  10 
Cusli.  3."(),  57  Am.  Dee.  Ill,  the  court 
say:  "It  is  obvious  that  mere  smoke, 
without  any  direct  action  of  h(;at, 
may  do  great  damage  to  many  kinds 
of  merchandise,  su  ;h  as  delicate  tex- 
tile fabrics,  esculent  vegetables,  arti- 
cles of  taste,  and  other  numerous  ob- 
jects; and  if  a  dwelling  or  a  inaga/iiu^ 
take  lire,  and  acme  parts  of  it  only  be 
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fire;'  and  so  is  a  voluntary  destruction  of  a  building  by 
exploding  gunpowder  by  the  authorities  to  prevent  the 
spread  of  fire.^  But  a  loss  b'^'  concussion  caused  by  an 
explosion  is  not  within  the  risk.^  A  loss  by  the  explosion 
of  a  steam-boiler  not  causing  any  fire  is  not  a  loss  by 
fire/  Where  the  fire  is  caused  by  the  explosion  of  a 
stoam-boiler,  and  the  policy  provides  against  liability 
"  for  any  loss  occasioned  by  the  explosion  of  a  steam- 
boiler,"  the  loss  thereby  is  not  recoverable  under  the 
terms  of  the  policy.^  So  where  the  policy  provided  that 
the  company  should  not  be  liable  for  loss  "  by  fire  which 
shall  happen  or  arise  by  any  explosion,"  nor  for  loss  "  by 
explosion  of  any  kind,"  it  was  held  that  the  insurers  were 
not  liable  for  damage  by  fire  which  originated  from  and 
was  caused  by  the  explosion  of  a  steam-boiler  used  on  the 
premises.^  Nor,  it  has  also  been  said,  would  they  be  liable 
under  an  exemption  from  loss  "by  fire  which  might  occur 
by  means  of  explosion,"  if  the  explosion  sets  in  operation 
the  fire  which  burns  the  insured  property,  though  the  fire 
may  travel  from  the  seat  of  explosion  through  other 
buildings  continuously  to  the  building  burned."  A  policy 
insuring  against  "loss  or  damage  by  fire,"  but  providing 
that  the  company  shall  not  be  responsible  for  any  "  loss 
or  damage  occasioned  by  or  resulting  from  any  explosion 
whatever,"  is  to  bc'  construed  as  if  the  excepting  clause 
read  "loss  or  damage  by  fire,"  and  docs  not  cover  a  loss 


consumed,  but  tho  contents  of  tlio 
iqiaitiiients  to  which  tlie  actual  fire 
(Icie-i  not  extend  are  nevertlieles.s  daui- 
aged  hy  tiie  smoke  penetrating  into 
and  tilling  them,  can  it  he  douhted 
that  the  damage  thus  done  is  a  loss 
within  the  ordinary  conditions  of  afire 
policy  ? " 

'Waters  v.  Ins.  Co.,  11  Pet.  21.'i; 
City  Fire  Ins.  Co.  v.  Corlies,  21 
Wend.  807;  :U  Am.  Dec.  2;")!);  (Jroen- 
waldr.  Ins.  Co.,  3  IMiila.  32:5;  Scrip- 
ture  r.  Lowell  Ins.  Co.,  10  Cush.  '.i'Hr, 
57  Am.  Dec.  Ill;  I'errin  v.  Ins.  Co., 
II  Ohio,  147;  3S  Am.  Dec.  728. 


»  City  Fire  h\x  Co.  v.  Corlies,  21 
Wend.  .S(37;  ")4  Am,  Dec.  2o'J;  Pentz 
V.  Ins.  Co.,  3  VAw.  Ch.  :U3. 

3  Everett  ('.  Ins.  Co.,  li)  Com.  li.  12G; 
Caballerro  v.  Ins.  Co.,  15  La.  Aim. 
217. 

■•  Millaudon  ?".  Ins.  Co.,  4  La.  Ann. 
15;  aO  Am.  Dec.  550. 

•■'  St.  John  V.  Ins.  Co.,  1  Duer,  371; 
11  N.  Y.  510. 

«  Hay  ward  r.  Ins.  Co.,  7  Bosw.  385; 
2  x\l)l).  Aj.p.  .349. 

'  Ins.  Co.  r.  Tweed,  7  Wall.  44. 
But  see  Com.  Ins.  Co.  r.  Robinson,  64 
111.  2G4;  10  Am.  Rey.  557. 
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happening  from  an  explosion  which  takes  place  by  reason 
of  a  column  of  an  explosive  mixture  coining  in  contact 
with  the  flame  of  a  gas-jet,  whereby  a  fire  is  caused,^ 

Insurance  against  "  fire  "  does  not  cover  damage  to  an 
article  in  the  process  of  manufacture  by  the  careless  use 
of  the  fire  as  an  agent  in  the  manufacture." 

Illustrations. —  By  a  collision  between   steamboats,  a  fire 
was  caused  on  one  of  them,  and  it  sunk,  witli  the  insured  goods 
on  board,  before  the  goods  were  toueiied  by  the  fire.    Held,  that 
if  the  injury  to  the  goods  could  have  been  prevented  but  for  tlie 
fire,  an  action  on  tlie  policy  was  niaintainal)le:  New  York  and 
Boston  Dispatch  Express  Co.  v.  Ins.  Co.,  132  ^Fass.  377;    42  Am. 
Rep.  440.     A  policy  on  a  theater  was  "  not  to  cover  any  loss  or 
damage  by  fire  which  may  originate  in  the  tlieater  proper."     A 
fire  oecurred  witliout  the  wall  of  the  theater,  of  such  intensity  as 
to  heat  the  wall  of  the  "  tlieater  proper  "  sulficiently  to  cause  the 
interior  of  it  to  burn.     Held,  not  to  be  a  fire  originating  in  the 
theater  proper:  Solder  v.  ins.  Co.,  11  Allen,  33G.     A  policy  con- 
tained a  condition  that  the  company  would  not  be  liable  "  for 
damage  to  property  by  lightning,  aside  from  fire,  ....  nor 
for  damages  occasioned  by  the  explosion  of  a  steam-boiler,  nor 
for  damages  by  fire  resulting  from  such  explosion,  nor  explo- 
sions caused  by  gunpowder,  gas,  or  other  explosive  substances." 
Held,  not  to  exempt  liability  for  damage  by  fire  resulting  from 
an  explosion  of  gas,  but  to  exempt  damage  occasioned  by  the 
explosive  force  of  the  gas  without  comnmnicating  fire  to  the 
insured  property:  Boatma,n\s  Fire  and  Marine  Ins.  Co.\.  Parker, 
23  Ohio  St.  85;  13  Am.  Rep.  228.     A  policy  exempted  "  any 
loss  or  damage  by  fire  caused  by  means  of  an  invasion,  insur- 
rection, riot,  civil  commotion,  or  military  or  usurped  power,  nor 
for  any  loss  caused  by  the  explosion  of  gunpowder,  camphene, 
or  any  explosive  substance,  or  explosion  of  any  kind."     Held, 
not  to  exempt  from  liability  for  ]oss(;s  by  fire  caused  by  explosion, 
but  sim{)ly  from  liability  for  losses  occasioned  by  the  explosion 
itself:  Commercial  Ins.  Co.  v.  Robinson,  04  III.  2G5;  16  Am.  Rep. 
557.     A  policy  on  sulphuric  acid  exempted  the  insurer  from 
liability  for  loss  by  exph^sion,  unless  fire  ensued.    The  building 
was  blown  down  by  a  storm,  and  the  chamber  containing  the 
acid  was  broken,  and  the  acid  was  lost.     The  plaintiff'  claimed 
that  the  storm  blew  fire  in  contact  with  escaping  gases  and  air, 
and  created  an  explosion,  which  caused  the  loss.     Held,  that 


>  United  Life  Ins.  Co.  v.  Foote,  22 
Ohio  St.  340;  10  Am.  Rep.  735. 

^Austin    V.    Drew,    6  Taunf..    436; 


explained  in  Scripture  v.  Lowell  Ins. 
Co.,  10  Cush.  350;  57  Am.  Dec.  ill. 
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in  eitlier  case  there  was  no  liahility  under  the  policy:  Trnns- 
nthintic  Fire  Tnmranrr  Cnrnprniy  v.  Dorscy,  5G  IMd.  70;  40  Am. 
Rep.  403.  A  fire  policy  provided  tliat  the  company  would  not 
be  liable  for  loss  caused  l>y  explo-sion,  except  for  such  fire  as 
should  result  therefrom;  nor  would  it  be  lial)le  for  that  unless 
the  ])nvilege  was  given  in  tiie  policy  to  keej)  the  explosive  sub- 
stance. There  was  in  the  premises  an  explosive  material  known 
as  flour-dust,  which  was  necessarily  present,  and  which  exploded 
on  being  reached  ))y  fin;,  destroying  and  consuming  the  prem- 
ises. Held,  that  the  company  was  lial)le  for  the  loss:  Wn^Jihurn 
V.  Miami  Vallei/  Jus.  Co.,  2  Flip.  0(14.  A  policy  provided  that 
the  insurer  should  not  be  responsible  for  losses  occasioned  by 
explosion.  Tliere  was  an  explosion,  from  which  followed  a  fire. 
The  fire  was  apparently  extinguished,  but  it  broke  out  again 
twice  within  forty-eight  hours.  Ifcid,  that  the  loss  from  the 
two  last  fires,  as  well  as  from  the  first  fire,  must  be  presumed 
to  have  resulted  from  the  explosion:  Tanneret  v.  Merchants''  Mut. 
Ins.  Co.,  34  La.  Ann.  249;  Waldrek  v.  Ins.  Co.,  56  Wis.  96.  A 
policy  issued  to  an  express  company,  insuring  goods  and  mer- 
chandise in  its  care  for  trans))ortation  while  on  board  cars  or 
other  conveyances,  contained  tlie  provision:  "That  no  loss  is  to 
be  paid  in  case  of  collision,  except  fire  ensue,  and  then  only  for 
the  loss  and  damage  by  fire.  And  that  no  loss  is  to  be  paid 
arising  from  petroleum  or  other  explosive  oils."  Goods  in  course 
of  transportation  by  it  were  in  an  express  freight-car,  forming 
part  of  a  train,  which  collided  with  another  train,  composed 
mainly  of  oil-cars  loaded  with  petroleum.  The  petroleum  burst 
into  flames,  which  destroyed  the  freight-car  and  the  goods. 
Held,  that  the  loss  was  not  covered  by  the  policy:  Insurance 
Co.  V.  Express  Co.,  95  U.  S.  227.  The  policy  was  upon  cert.ain 
machinery  used  for  rectifying  spirits.  The  policy  contained  a 
clause  excepting  the  company  from  liability  for  losses  "  caused 
by  lightning,  or  explosions  of  any  kind,  unless  fire  ensues,  and 
then  for  the  loss  or  damage  by  fire  only."  Vapors  from  the 
works  came  in  contact  with  the  flame  of  a  lamp,  and  an  explo- 
sion ensued,  which  nearly  destroyed  the  building  and  machin- 
ery. A  fire  resulted,  which  occasioned  some  damage,  but  slight 
compared  with  that  caused  by  the  explosion.  Held,  that  the 
insurer  was  not  liable  for  the  loss  occasioned  by  the  explosion: 
nri<iiis  V.  Ins.  Co.,  53  N.  Y.  446. 

§  2114.     Invasion  —  Mobs  —  Usurped    Power,    etc.  — 

"Invasion,  or  any  military  or  usurped  power,"  includes 
the  burning  of  property  by  a  United  States  military  com- 
mander to  prevent  it  from  falling    into    the  possession 
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of  rebel  forces.*  A  loss  occasioned  bv  "  mobs  or  riots  " 
does  not  include  the  burning  of  a  bridge  in  time  of  war 
by  the  lawful  authorities  to  prevent  the  advance  of  a 
hostile  force.^  Destruction  by  fire  set  by  an  ordinary  mob 
is  not  a  destruction  by  "usurped  power  ";  which  means 
only  a  destruction  by  persons  usurping  the  power  of 
government.  Therefore,  a  destruction  (though  illegal)  of 
property  by  the  authorities  of  a  municipal  corporation 
to  stay  a  conflagration  is  not  within  the  phrase.'' 

Illustrations.  —  A  poHcy  exempted  liability  for  fire  caused 
by  "  invasion,  insurrection,  riot,  civil  commotion,  or  military  or 
usurped  power."  A  coal-breakor  insured  was  burned  by  a 
party  of  men  at  night,  who  fired  shots,  and  drove  away  the 
watchman.  Held^  a  riot,  without  proof  of  a  previous  unlawful 
assembling,  accompanied  by  force  or  violence:  Lycoming  Fire 
Ins.  Co.  v.  Schwenk,  95  Pa.  St.  89;  40  Am.  Rep.  629.  A  policy 
on  a  state  penitentiary  contained  an  exception  in  the  case  of 
loss  by  fire  caused  by  persons  engaged  in  a  riot,  *'  or  in  notorious 
resistance  to  the  authority  of  magistrates,  or  to  any  other  law- 
ful authority."  Held,  that  the  exception  did  not  embrace  the 
case  of  a  fire  caused  by  four' or  five  convicts  who  combined 
secretly  to  escape  by  force,  but  who  yielded  as  soon  as  they 
came  in -contact  with  an  odicer  authorized  to  arrest  them: 
Straus  V.  Imperial  Fire  Ins.  Co.,  94  Mo.  182;  4  Am.  St.  Rep. 
368. 


§  2115.  Fallen  Buildings. — Where  the  policy  provides 
that  if  the  building  shall  "  fall,"  except  as  the  result  of  a 
fire,  the  insurance  shall  cease,  if  the  floors  and  roof  fall 
in,  leaving  only  the  walls,  and  perhaps  some  of  the  stairs, 
this  is  a  fallen  building,  and  the  risk  is  at  an  end.*  But 
not  where  only  about  one  quarter  of  the  wall  fell,  leaving 


'  Mtna,  Ins.  Co.  v.  Boon,  95  U.  S. 
117.  See  Portsmouth  Ins.  Co.  v.  Rey- 
nolds, 32  Va.  6i:i. 

^Harris  v.  Ins.  C-^  ,  50  Pa.  St.  .341. 
But  see  ^tna  Ins.  Co.  v.  Boon,  95  U. 
S.  117. 

^  City  Fire  Ins.  Co.  v.  Corlies,  21 
Wend.  3(57;  34  Am.  Dec.  260. 

*Huck  V.  Ins.  Co.,  127  Mass.  306; 
34  Am.  Rep.  373.  It  has  been  held 
that  the  provision,  "  If  a  building  shall 


fall,  except  as  the  result  of  a  fire,  all 
insurance  shall  cease,"  applies  rather 
to  a  case  where  the  building  falls  by 
inherent  defects,  or  by  being  under- 
mined, or  prostrated  by  a  storm,  than 
to  a  case  where,  by  a  sudden  combus- 
tion of  inflammable  gas,  an  explosion 
takes  place,  by  the  force  of  which  the 
building  is  made  a  heap  of  ruins:  Dows 
V.  Ins.  Co.,  127  Masa.  346;  34  Am. 
Rep.  384. 
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the  rest  of  the  building  standing.'  Such  a  provision  in 
a  policy  must  be  construed,  in  case  of  an  ambiguity,  most 
strongly  against  the  company;  and  where  the  building 
is  destroyed,  not  by  reason  of  inherent  defects,  but  by 
an  explosion  within  the  building  itself,  a  fire  immedi- 
ately ensuing,  the  company  will  be  liable  for  the  loss.^ 
Where  a  fire  has  happened,  and,  shortly  after  it  is  extin- 
guished, the  walls  of  the  burnt  edifice,  in  consequence  of 
being  weakened  by  the  fire,  fall  upon  another  building, 
crushing  it  in,  the  latter  injury  is  covered  by  a  policy 
against  damage  by  fire.*  Where  the  walls  of  a  warehouse, 
from  weakness  or  other  cause  not  proceeding  from  fire, 
and  without  its  agency,  fell  in  upon  themselves,  becoming, 
with  the  goods  contained  therein,  one  mass  of  ruin,  out 
of  which  fire  proceeded,  it  was  held  that  this  was  not  a 
loss  by  fire.*  But  a  building  which  has  been  shaken  by 
a  storm  so  as  to  lean  over,  and  has  been  abandoned  by  its 
occupants,  is  not  a  fallen  building.^ 

• 

Illustrations.  —  A  building  became  undermined,  and  fell, 
covering  in  its  ruins  certain  chemicals,  which  took  fire,  which 
tire  communicated  with  another  building,  a  part  of  which,  with 
the  goods  therein,  had  been  involved  in  the  crash,  but  a  part 
also  had  remained  standing  with  the  goods  undisturbed.  Held, 
that  an  action  to  recover  for  damage  by  fire  to  the  goods  so 
remaining  undisturbed  would  lie:  Lewis  v.  Ins.  Co.,  10  Gray, 
159. 


§  2116.  Amount  of  Recovery.  —  The  law  of  marine  in- 
surance respecting  salvage  does  not  apply  to  fire  insurance. 
The  contract  is  one  of  indemnity;  and  the  insured  is  there- 
fore entitled  to  recover  to  the  amount  of  his  loss,  if  less 
than  the  sum  insured,  or  the  whole  sum,  if  his  loss  ex- 
coeds  that,  without  regard  to  the  value  of  the  property 
which  may  have  been  saved.*     The  insured  is  entitled  to 


>  Brenner  v.  Ina.  Co.,  51  Cal.  101;  21 
Am.  Rep.  70:J. 

'  Dowa  V.  Ina.  Co.,  127  Masa.  346; 
34  Am.  Rep.  384. 

^  Johnatou  v.  Ina.  Co.,  7  Ct.  Sess. 
Cas.  52. 


*  Nave  V.  Ina.  Co.,  37  Mo.  429;  90 
Am.  Dec.  394. 

*  Fireman's  Ina.   Co.   v.    Congrega- 
tion, 80  III.  558. 

*  Liscom  V.  Ina.  Co.,  9  Met.  205;  Mis- 
sissippi Mutual  Ins.  Co.  v.  Ingram, 
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recover  the  value  of  the  property  destroyed.  This  is  not 
the  vahie  of  convenience  nor  of  affection,  nor  the  cost 
price;  but  its  fair  cash  value  in  the  market,  to  be  deter- 
mined by  what  similar  property  at  the  same  time,  and  in 
the  same  or  similar  places,  and  under  the  like  circum- 
stances, would  ordinarily  bring  in  the  general  market, 
without  regard  to  an  extraordinary  price,  whether  higher 
or  lower,  whicli  might  be  obtained  in  special  cases  or 
under  special  circumstances.*  Where  a  mortgagee  in- 
sured had  agreed  to  sell  and  assign  certain  mortgages, 
and  had  received  certain  payments  from  the  assignee, 
before  the  loss  by  fire,  he  was  held  nevertheless  to  be 
entitled  to  recover  from  the  insurers  the  actual  loss,  with- 
out deduction  on  account  of  these  payments;^  so  where 
property  has  been  taken  for  public  use  by  the  public  au- 
thorities, or  sold  under  a  binding  contract  for  a  convey- 
ance, no  actual  conveyance  having  been  made;*  so  where 
one  who  holds  a  power  of  attorney  to  sell  for  advances 
made,  though  the  legal  titlfe  be  in  another;*  so  a  mort- 
gagor whose  equity  has  been  seized  on  execution  recovers 
according  to  the  value  of  the  property  lost,  without  ref- 
erence to  this  circumstance.^  Where  the  interest  of  a 
mortgagee  in  property  is  insured,  he  may  recover  the 
loss,  though  the  mortgagor  may  have  repaired  it;^  and 
that  the  i^roperty  still  held  by  the  mortgagee  is  ample 


34  Miss.  215;  Nicolet  v.  Ins.  Co.,  3  La. 
3(JG;  "23  Am.  Dec.  458.  If  the  building 
loses  its  identity  and  specific  character 
by  fire,  although  a  large  part  of  the 
walls,  and  some  of  the  iron  attached 
thereto,  are  left  .standing,  it  is  a  "  total 
destruction  "  within  the  moaning  of  the 
policy:  Williams  v.  Hartford  Insurance 
Company,  54  Cal.  442;  35  Am.  Rep. 
77. 

'  M  ly  on  Insurance,  sec.  424;  Mack 
V.  Ins.  Co.,  y  Ins.  Law  J.  G81;  Wolf  v. 
Ins.  Co.,  1  Sand.  124;  7  N.  Y.  5S3; 
Equital)le  Ins.  Co.  v.  Quinn,  11  S.  C. 
170;  Fowler  v.  Ins.  Co.,  74  N.  C.  89; 
Wynne  v.  Ins.  Co.,  71  N.  0.  121.     A 


fire  insurance  policy  is  a  contract  of 
indemnity:  MiHaudon  v.  Ins.  Co.,  9 
La.  27;  29  Am.  Dec.  432;  Morrison  v. 
Ins.  Co.,  18  Mo.  204;  59  Am.  Dec.  299; 
Franklin  Ins.  Co.  v.  Hamill,  G  Gill, 
87. 

■^  Haley  v.  Mfrs.  Fire  Ins.  Co.,  120 
Mass.  292. 

•*  Collingridge  v.  Royal  etc.  Ins.  Co., 
L.  R.  3  Q.  H.  Div.  173;  Clinton  v. 
Hope  Ins.  Co.,  45  N.  Y.  454. 

*  Brugger  v.  State  etc.  Ins.  Co.,  5 
Saw.  304. 

°  Strong  ?'.  Manufacturers'  Ins.  Co., 
10  Pick.  40;  20  Am.  Dec.  507. 

6  Foster  v.  Ins.  Co.,  2  Gray,  216. 
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security  for  the  debt  is  no  defense  to  the  insurer.'  A 
niorlgageo  insuring  premises  generally  for  his  own  benefit 
may  recover  in  case  of  a  loss  before  payment  of  the  niort- 
oage  the  entire  sum  insured,  without  assigning  his  mort- 
o-age  interest,  or  any  part  of  it,  to  the  insurers.^  So  a 
mortgagee  who  has  insured  his  mortgage  interest  at  his 
own  expense,  and  for  his  own  indemnity,  without  any 
agreement  with  the  mortgagor,  need  not  first  exhaust  his 
remedy  on  his  mortgage  before  he  calls  upon  the  insurer 
to  make  good  damage  to  the  property  by  fire;  and  he  may 
recover  the  whole  amount  secured  and  unpaid  upon  the 
mortgage,^  The  mortgagee  can  recover  only  the  amount 
due  on  the  mortgage  when  the  insurance  was  effected,  and 
not  subsequent  advances.'*  A  mortgagee  of  chattels  in- 
sured by  a  policy  payable  to  him  as  his  interest  may 
appear  is  entitled,  in  case  of  loss,  to  the  insurance  money 
to  the  amount  of  the  mortgage  debt  in  preference  to  other 
creditors,  although  the  mortgage  was  not  properly  filed.® 
Where  a  leasehold  is  insured,  the  value  of  the  unexpired 
term  is  the  measure  of  damages.® 

The  policy  may  restrict  the  amount  to  be  recovered  for 
destroyed  property  to  a  certain  proportion  of  its  value.'' 
AVhere  the  policy  provides  that  tlie  insurer  shall  be  liable 
for  no  more  than  the  sum  insured  in  any  case  whatever, 
the  insurers  will  be  obliged  to  pay  on  a  total  loss  the  dif- 
ference only  between  the  amount  insured  and  what  they 
had  already  paid  on  the  partial  loss.^     Under  a  condition 

'  Ivernochaii  v.  Ins.  Co.,  5  Ducr,  1;  Ins.  Co.,  18  Pick.   5'2r.;   2!)  Am.  Dec. 

17  N.  Y.  42S;  Rex  v.  Ins.  Co.,  2  Phila.  Gl-4;  Fuller  ;-.  Boston  Mutual  Fire  Ins. 

3u7.  Co.,  4  Met.   200;    Holiiios  /-.    Ciiarlcs- 

Mving  I'.   Ins.    Co.,   7    Cusli.    1;    51  town  Mutual  liis.  Co.,  10  Met.  211 ;  43 

Am.  Dec.  083.  Am.    Dec.  428;  Piullip.s  v.  Meiiiniack 

•' Excel.-'ior   Fire  Ins.    Co.   v.   Royal  Mutual  Ins.  Co.,  10  Cush.  350;  Brown 

Ins.  Co.,  55  N.  Y.   343;  14  Am.  Rep.  v.    (.juincy    Ins.    Co.,    105  Mass.   SSKi; 

271.  7  Aim.  Rep.  538;    Brinley  v.   National 

^Ogder  r.  Ins.  Co.,  3  U.  C.  C.  P.  Ins.    Co.,    11   Met.   195;    Huckins    r. 

497.  "  " 

''  Manson  v.    Phoenix   Ins.    Co.,   64 
Wis.  20;  54  Am.  Rep.  573. 

*  Niblo  V.  Ins.  Co.,  1  Sand.  551. 

'Borden  v.    Hinghani   Mutual  Fire 


People's    Mutual    Fire    Ins.    Co.,    11 
Fost.  238. 

»  Curry  v.  Ins.  Co.,  10 Pick.  535;  20 
Am.  Dec.  548. 
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that  the  company  shall  not  bo  liable  for  more  than  three 
fourths  of  the  cash  market  value,  the  policy  covering  two 
classes  for  a  stated  sum,  neither  class,  if  deficient  in  value, 
can  bo  supplemented  by  excessive  loss  on  the  other/ 
Where  a  policy  provided  that  the  insurers  should  pay 
all  such  loss  not  exceeding  the  sum  insured  as  shall 
happen  by  fire,  it  was  held  that  the  assured  might  re- 
cover that  sum  on  a  partial  loss  exceeding  that  amount." 
Where  the  policy  provides  for  an  apportionment  of  the 
loss  and  expenses  of  removal  and  i^rotection  of  the  goods 
during  a  fire,  the  proportion  to  be  borne  by  each  will  be 
according  to  his  interest.  If,  for  example,  the  property  is 
insured  for  one  half  its  value,  each  will  bear  one  lialf  of 
such  expense;  if  for  three  quarters,  then  the  insurer  pays 
three  fourths  and  the  insured  one  fourth.* 

Illustrations. —  Distilled  licjuors  on  which  the  internal 
revenue  tax  had  not  been  paid  wore  burned.  Held,  tliat  as 
this  entinguished  the  claim  of  the  govern iiient,  the  insured 
could  recover  only  the  value  of  the  property  less  tlie  tax: 
Security  Ins.  Co.  v.  Farrell,  2  Ins.  L.  J.  802.  An  insurance  com- 
pany, autliorized  to  insure  not  to  exceed  three  fourtlis  the  value 
of  property,  insured  a  house  for  five  liundred  dollars  and  its 
furniture  for  five  hundred  dollars  more.  They  were  both  de- 
stroyed by  fire,  and  in  an  action  on  the  policy  the  jury  found 
the  value  of  the  house  to  be  six  hundred  dollars,  and  of  the 
furniture  four  hundred  dollars;  it  was  held  the  assured  could 
only  reeover  three  fourths  of  such  sum,  or  seven  hundred  and 
fifty  dollars:  Post  v.  Ins.  Co.,  12  Met.  555;  4G  Am.  Dec.  702. 
A  policy  of  reinsurance  contained  this  clause:  '"Loss,  if  any, 
payable  pro  rata  at  the  same  time  with  the  reinsured."  The 
reinsurance  was  for  half  the  amount  originally  insured.  A  loss 
occurred,  less  than  the  amount  of  the  original  insurance.  Held, 
that  the  insurer,  by  virtue  of  the  first  part  of  this  clause,  was 
not  bound  to  pay  the  full  amount  reinsured,  but  only  one  half 
the  loss;  that  by  the  latter  part  of  the  clause  actual  payment 
by  the  reinsured  upon  its  policy  was  not  required  to  precede  or 
to  accompany  payment  by  defendant,  but  it  merely  fixed  the 
time  for  payment,  to  wit,  the  same  time  as  was  fixed  for  pay- 

'  Home  Ins.  Co.  v.  Adler,   71  Ala.  *  Peoria  Ins.  Co.  v.  Wilson,  5  Minn, 

516.  53;    Welles    v.    Ins.     Co.,     6    Tick. 

2  Mississippi  etc.  Ins.  Co.  v.  Ingram,  172. 
34  Miss.  215. 


3023 


FIIIE    IXSUIIANCE. 


§  2110 


any, 
Tlie 


Minn, 
rick. 


iiiont  by  the  roinsurctl:  BJarlnfone  v.  Ins.  Co.,  5G  N.  Y.  104.    C. 
insuroil  liis  honioHtciul  dwelliiif^-houso,  for  hinisolf  and  liifi  por- 
poiial  rcprcsi'iitiitivcs,  against  loss  l»y  firo.     Upon  liis  death  his 
widow  was  ontitioil   hy  hiw  to  liold  the  pronusos   for  hor   life. 
Tho  house  was  destroyed  by  lire  after  his  death,  and  while  the 
widow  was  so  occupying  it.     JFchI,  tliat  the  insurance  money 
belonged  to  those   benelicially  interested  in   tlio  property,  and 
C.'s  administrator  would  hold  it  as  trust(.'e  for  the  wiilow,  cred- 
itors, and  heirs,  and  the  widow  was  entitled  to  a  life  use  of  it: 
CvUterhon  v.  Cor,  2i)  :\Iimi.  ;]00;  4:3  Am.  Rep.  2U4.    The  owner 
of  pn)[)erty  insured  rectdved  of  the  city  part  compensation  for 
the  destruction   thereof,  by  order   of  the  corporation,  to  pre- 
vent the  si»reading  of  a  (iro.     llvJd,  that  the  insurers  were  liable 
to  the  amount  of  tho  policy  for  the  value  oi  tlie  prope.ty,  less 
tho  amount  recovered  from  the  city,  after  deducting  from  the 
amount  so  recovered  a  pro))ortionate  share  of  the  costs  of  the  re- 
covery: Penlz  V.  //i.s.  Co.,  1)  Paige,  5G8.     A  obtained  insurance 
on  his  house.     B  held  A's  agreement  to  convey  the  house  to 
]iim  on  payment  of  a  less  amount  than  the  insurance  money. 
15,  without    A's   knowledge  or  connivance,  burned   the  house. 
llrlil,  that  A's  recovery  against  the  insurance  company  was  not 
limited  to  the  amount  for  which  lie  had  agreed  to  convey  the 
house  to  li:   Grant   v.  Ins.  Co.,   70  Me.  514.     The  lessees  of  a 
colliery,  whose  lease  required  them  to  return  the  property  in 
good  order  at  the  end  of  the  term,  eflected  an  insurance  on  the 
coal-breaker,  shafting,  etc.,  "this  to  insure  all  their  working  in- 
terest."    The  slope  fell  in,  and  afterwards  the  breaker,  shaft- 
ing, etc.,  were  burned.     Held,  that  they  could  recover  the  value 
of  the  property,  although  by  such  falling  in  their  working  in- 
terest was  of  less  value  than  the  amount  insured;   and  that 
their  insurable  interest  was  the  value  of  the  property  they  were 
bound  to  replace:  Imperial  Fire  Ins.  Co.  v.  Murray,  73  Pa.  St. 
13.     A  sold  land,  reserving  the  right  to  remove  the  buildings 
before  a  certain  day.     Afterwards  he  obtained  insurance  on 
them,  and  they  were  burned  before  the  expiration  of  the  time 
limited  for  their  removal.    Held,  that  he  was  entitled  to  recover 
from  the  insurance  company  their  intrinsic  cash  value,  without 
regard  to  the  fact  that  they  were  to  be  removed:    Washington 
Mills  Emery  Mj'(j.  Co.  v.  Weymouth  and  Braintree  Mut.  Fire  Ins. 
Co.,  135  Mass.  503.     A  statute  provided  that  where  real  prop- 
erty within  the  state  insured  against   fire  should   be  totally 
destroyed  by  fire  without  criminal  fault  of  the  assured,  the 
amount  of  insurance  written  in  the  policy  "  should  be  taken 
and  deemed  to  be  the  true  value  of  the  property  at  the  time  of 
such  loss,  and  the  amount  of  the  loss  sustained,"  and  the  meas- 
ure of  damages.    In  a  policy  issued  after  the  statute  took  eflfect, 
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thn  parties  Hfipulntod  that  tlio  dftinnpoH  phould  bo  ostaMislicd 
"nc'C'ordiiit^  to  the  tru(>  iind  actual  cuhIi  iiiarkctuMo  value  "  of 
tiic  property  when  tlio  Joss  liappencd.  Held,  that  tho  auiouiit 
written  in  tlie  policy  was  eonclusivo  as  to  tho  amount  of  dani- 
ajiies,  and  on  grounds  of  public;  policy  could  not  bo  changed  by 
'  such  stipulation:  llclUy  v.  Frtinklin  Ins,  Co.  of  St.  Lotd.-*,  411 
Wis.  44'J;  28  Am.  Rop.  552. 

^  2117.  Consequential  Damages  or  Losses  not  Recover- 
able. —  Uenioto  or  coiiritMiuential  daniiigcs  iiro  iiuL  reeo\cr- 
ublu;  as,  for  oxaini)le,  such  us  are  eausotl  by  iin  interruption 
of  business,  as  the  loss  of  custom  to  au  inn,'  or  the  loss 
of  use  to  a  grist-mill,  or  tho  prolit.s  of  its  business,  or 
th(!  expenses  of  keeping  his  employees  while  rebuilding, 
though  in  consequence  of  tho  lire  no  return  can  be  had 
for  the  wages;'"  or  prospective  rent.'  But  prospective  profit 
may  be  specially  insured,  and  will  then  be  recoverable.* 

§  2118.  Right  of  Insurer  to  Rebuild  or  Replace  the 
Property.  —  By  special  contract  the  insurer  may  have  the 
right  to  rebuild  or  replace  the  property,  and  this  right 
he  may  exercise  at  his  election  instead  of  paying  the  loss.** 
His  election,  however,  must  be  made  within  a  reasonable 
time.*  Tho  acceptance  of  an  order  to  pay  the  loss  to  a 
third  person  is  not  an  election  not  to  rebuild.'  And  after 
the  election  is  made,  and  while  the  work  is  going  on,  the 
right  of  action  on  the  policy  is  suspended.*  But  if  the  re- 
building is  delayed  an  unreasonable  time,  tho  policy  may 
be  sued  on,"  and  the  insured  mav  recover  the  amount  of 


'  Sun  Onico  r.  Wi'ii;ht,  3  Nev.  &  M. 
819;  lu  ru  Wright,  1  Ad.  &  E. 
G2I. 

■^  Mi'iizies  V.  Ins.  Co.,  9  Ses.  Cas.  S. 
694;  Nil.lo  v.  Ins.  Co.,  1  San.l.  551. 

•*  Leoiiarda  v.  Ins.  Co.,  2  Rob.  (La.) 
131. 

*  May  on  Insurance,  sec.  423. 

•^  Wallace  r.  Ins.  Co.,  4  La.  289; 
Com.  Ins.  Co.  r.  Scimott,  37  Pa.  St. 
205;  78  Am.  Dec.  418.  Where  the 
insurance  is  for  a  gross  amount  for  a 
certain  period,  the  insurer  may  have 
to  rebuild  or  repair  twice,  if  there  is 


a  sf't'ond  loss  within  that  period:  Trull 
V.  Im.s.  Co.,  3  Cusli.  2(i3. 

•^  llaskins  r.  Ins.  Cd.,  5  Gray,  4;{2. 
A  month  after  proofs  of  loss  were  fur- 
nislicd  has  been  held  a  reasonable 
time:  Sutherland  v.  Ins.  Co.,  14  Sos. 
Cas.  S.  775;  Ins.  Co.  v.  Hope,  58  111. 
75;   11  Am.  Rep.  4S. 

'  Tolman  v.  Ins.  Co.,  1  Cush.  73. 

«  Heals  V.  Ins.  Co.,  315  Barb.  614;  36 
N.  Y.  522. 

»  Haskins  v.  Ins.  Co.,  5  Gray,  432; 
Homo  Ins.  Co.  v.  Garfield,  60  111.  124; 
14  Am.  Rep.  27. 
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Trull 


73. 
U;  36 

,   432; 
1.  l'J4; 


the  |»olicy  and  intorost,  and  the  rental  value  of  the  jfroiind 
dufin<i  the  time  of  the  cUday.'  On  oU'etion  to  r(d)uild, 
tho  contract  Wecoines  one  to  rehuild,  and  the  insnrer  is 
liid)Ie  i'or  the  iin[iroper  [)erfornianco  of  it.'  Where  tho 
noUcy  provides  that  tlie  eonii)any  may  relniihl  on  givin;^ 
notice  of  their  intention  within  tliirty  days  after  the  re- 
ccipt  of  proof  of  loss,  notice  of  their  intention  so  to  do 
must  ho  served  within  the  thirty  (hiys  specified;  ami  in 
tlie  ahsenco  of  any  provision  in  the  policy  to  tlie  con- 
trary, d(divory  of  proof  of  loss  to  tho  local  agent  is  (hdiv- 
cry  to  tho  company.*  If  the  insurer  only  partly  rebuilds 
or  repairs,  ho  is  entitled  to  an  allowance  for  what  is  (hjuc* 
lie  is  not  liable  for  rent  while  ho  thus  occupies  tho  prem- 
ises;^ nor  for  their  rent  while  he  is  repairing  them."  The 
right  to  repair  or  replace  the  property  destroyed  is  merely 
a  privilege  for  their  benefit  which  insurers  may  adopt 
or  not  as  they  think  proper,  and  therefore  the  expense  of 
repairing  or  replacing  the  property  is  not  a  proper  rule  for 
estimating  the  damages  on  a  contract  to  measure  the  dam- 
ages by  the  value  of  the  property  when  the  loss  occurs.'' 
It  is  no  defense  to  tho  insurer  that  he  was  refused  per- 
mission to  rebuild  by  the  authorities,^  or  that  the  insured 
before  election  removed  tho  goods  so  that  tlio  amount  to 
be  restored  could  not  be  deterniined."  But  if  tho  insured 
refuses  permission  to  rebuild,  he  loses  his  right  of  action."' 
No  equity  attaches  to  damages  recovered  on  a  policy 
of  fire  insurance  which  authorizes  the  same  to  bo  used 
in  replacing  the  building  for  the  loss  of  which  they  were 
recovered." 


'  Homo  Milt.  Firo  Ins.  Co.  v.  Gar- 
fiL-M,  OO  111.  12-t;  U  Am.  Rei).  27. 

■'  Mt.nrll  r.  I.is.  Co.,  33  N.  Y.  429; 
88  Aii«.  Due.  3!)(). 

■'  Ills.  Co.  of  North  America  v.  Hope, 
58  111.  7o;  1 1  Am.  Hop.  48. 

*  I'aiker  v.  las.  C<j.,  9  Gray,  152; 
Moirell  V.  Ins.  Co.,  33  N.  Y.  429;  88 
Am.  Dec.  39li. 

■'  St.  i'aul'a  Ins.  Co.  v.  Johnson,  77 
111.  598. 


'Baroness  v.  Phoenix  Ass.  Co.,  2 
Rob.  (La.)  131;  .38  Am.  Dec.  205. 

'  Com.  Ins.  Co.  v.  Seunett,  37  Pa. 
St.  205;  78  Am.  Dec.  418. 

8  Brady  v.  Ins.  Co.,  11  Mich.  425; 
Brown  v.  Ins.  Co.,  1  El.  &  K.  853. 

*  Ins.  Co.   V.  Delevaii,  8  Paige,  419. 

'0  Beals  v.  Ins.  Co.,  3G  Barb.  (Jl  1;  30 
N.  Y.  522. 

"  Haxall  V.  Shippen,  10  Leigh,  536; 
34  Am.  Dec.  745. 
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ILLUST1.A.TI0NS.  —  A  policy  provided  that  in  case  of  loss  the 
insurers  niiglit  rebuild  c.  giving  notice  of  their  election  so  to 
do  within  thirty  days.  Held,  that  although  the  refjuired  notice 
had  not  been  given,  the  insurers  might  rebuild  instead  of  pay- 
ing the  loss,  it"  the  assured  consented,  and  notwithstanding  his 
creditors'  objection:  Slumps  v.  Covimercia.  Fire  Ins.  Co.,  77  N.  C. 
209;  24  Am.  Rop.  443.  An  insurance  company,  which  had  the 
option  of  repairing  in  case  of  a  partial  loss  to  a  wooden  bnill- 
ing  insured  by  it,  elected  to  repair  rather  than  to  pay.  Afier 
the  election,  the  city  i)rohibite(l  the  erection  of  a  wooden  build- 
ing, so  thiJt  to  repair,  the  coujpany  would  have  been  obliged  to 
use  a  more  cxjfensive  material.  Held,  that  this  afforded  no  ex- 
cuse for  not  repairing,  and  that  the  owner,  having  been  obliged 
himself  to  repair  with  brick,  could  recover  the  cost,  together 
with  damages  for  the  delay,  including  the  rental  value:  PJiUa- 
delphia  Fire  Ass'n  v.  Rosenthal,  108  Pa.  St.  474. 

§  2119.  Fire  Policies  not  Assignable. — Thougli  marine 
policies  are  transferable  without  the  consent  of  the  in- 
surer, policies  of  fire  insurance  are  not.*  A  policy  of  fire 
insurance  is  a  personal  contract  with  the  assured,  and 
docs  not  i")ass  to  a  purchaser  of  the  property,  unless  as- 
signed with  the  assent  of  the  insurer.^  A  policy  issueil  to 
the  assured,  "their  executors,  administrators,  anJ  assigns," 
may  he  assigned  without  a  transfer  of  the  propcrt}',  and 
without  the  consent  of  the  insurers.'^  Policies  usually 
provide  that  they  shall  not  be  transferred  or  assigned 
witliout  the  consent  of  the  insurer;  but  with  the  permis- 
sion of  the  insurer,  the  assignment  may  be  made  in  two 
ways;  viz.,  by  a  regular  assignment  in  the  nature  of  a 
new  contract  between  the  assignee  and  the  insurer,  or  by 
an  order  accepted  by  the  insurer  i,o  pay  the  loss,  if  any,  to 
the  assignee.*  If  the  policy  was  void  or  forfeited  by  rea- 
son of  his  acts  while  in  tl<e  liands  of  the  assured,  it  is 
equally  void  in  the  hands  of  the  assignee,  although  the 
insurer  co,\sent  to  the  assignment.''     An  assignment  of  a 

'  .Etna  Ins.  Co.  v.  Tyler,  If)  Weiul.  "  Bcisouw.  Builders'  Ins.  Co.,  .SS  Cal. 

.SS.j;  liO  Am.  Duo.  90;    Simeral  r.  Ins.  541. 

Co.    18  Iowa,  ;^!i1;  Columl)iau  Iiis.  Co.  ■*  VojX'^  v.  Ins.  Co.,  10  Cnsli.  '.VM. 

r.  Lawrunciu,  2  L'ot.  U5.  *"  Citizcins'  Ins.   Co.   r.  Doll,  '.\'t  Mil. 

-  .I'^lna   Firo    Ins.  Co.  v.  Tyler,   IG  8'.);  (i  Am.  Rep.  :M)0:  111.  Mut.  Ins.  C. 

Weud.  '6SZ;  oO  Am.  Dec.  DO,  v.  Fix,  u.i  111.  151;  5  Am.  Rei).  38. 
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policy  as  collateral  security  is  such  an  "assignment"  as 
will  forfeit  it  if  done  without  the  consent  of  the  insurer,' 
even  though  after  the  loss  the  assured  pays  the  amount 
of  the  lien.^  Merely  making  the  policy  payable  in  case 
of  loss  to  the  mortgagee  is  not  an  assignment  of  the  con- 
tract of  insurance  so  as  to  make  a  new  contract  between 
tlie  insurer  and  the  mortgagee.  He  is  sul>ject  to  all  the 
conditions  of  tlie  policy,  and  takes  the  ri..l::j  growing  out 
of  the  acts  or  conduct  of  the  insured.  The  insurers  are 
only  bound  to  pay  to  the  mortgagee  what  may  be  foun<l 
due  the  insured  in  case  of  loss;  and  if  he  has  a  policy 
originally  invalid,  or  by  his  conduct,  by  alienation  or 
otherwise,  has  forfeited  the  right  ^o  recover,  there  is 
nothing  to  be  paid  the  mortgagee,  even  though  the  assign- 
ment be  consented  to  by  the  insurers.^  An  alienation  of 
the  property  is  not  an  assignment  of  the  policy,^  even 
wliere  there  is  an  agreement  to  assio;n  the  policy;^  nor  a 
mortgage  of  the  property  with  an  agreement  to  hold  the 
policy  for  tne  mni-tgagee's  benefit;"  nor  an  unexecuted 
agreement  to  assiii,  whether  by  word  of  mouth  or  by 
writing;^  nor  is  a  general  assignment  of  all  personal 
property  for  the  benetit  of  creditors;**  nor  is  a  designation 
ill  the  policy  of  a  certain  person  not  interested  in  the 
property  —  a  stranger  —  as  payee  5 r.  case  of  loss;**    nor  is 


'  Ferreo  v.  Iiis.  Co.,  8  Phila.  512;  (57 
P,i.  St.  37!^;  5  Am.  llcp.  43();  Lyiula 
r.  Iii.s.  Co.,  J3'J  .Miis8.  .")7.  liut  iiiKlliM 
r.  Krtutziiiger,  '27  Mo.  311,  12  Am. 
Doc.  "270,  it  i.s  Ix'M  that  a  deposit  of  a 
policy  by  way  of  pledge  i.s  not  an  as- 
•sigiiment  of  it.  Ami  see  True  ?\  lus. 
Co.,  '2C  Fed.  Rep.  83;  (Iritley  r.  Ins. 
Co.,  100  N.  Y.  417;  53  Am.  Rep.  20± 

■'  Ferreo  r.  Ins.  Co.,  8  I'liila.  51-2;  07 
I'a.  St.  373;  5  Am.  Rep.  430. 

^  Loring  v.  Manufaotnrers'  Ins.  Co., 
8  Cray,  '28;  Home  Mut.  Ins.  Co.  v. 
M.iuslt'in.  ()0  III.  52 1 ;  (irro.svenor  r. 
Atlantic  Fire  Insnrance  Co.,  17  N.  V. 
'.M;  'traders'  lus.  Co.  v.  Robert,  i) 
\Vend.  404;  Tillou  v.  KinL,'.stou  .\Iut. 
Fire  Ins.  Co.,  5  N.  Y.  40.');  7  Barh. 
r)70:  MeClusky  r.  Providenee  Ins.  Co., 
120  -Mass.  300;   Baldwin  v.  I'lueni.x  Ins. 


Co.,  10  Ins.  Law  J.  34;  III.  Mut.  Ins. 
Co.  V.  Fix,  53  111.  151;  5  Am.  Rep.  .38. 

*  Phillips  V.  Ins.  Co.,  10  Cusii.  350; 
Stout  ('.  Ins.  Co.,  12  Iowa,  371;  7'.) 
Am.  Dec.  539;  Lahitl'  v.  Ins.  Co.,  00 
N.  H.  75, 

-'  Wlueling  Ins.  Co.  r.  Morrison,  1 
Leigh,  354;  3(i  Am.  Dec.  38.");  Pierce 
r.  Ins.  Co.,  50  N.  H.  207;  0  Am.  Rep. 
235. 

"  Prows  V.  Ins.  Co.,  2  Cin.  Rep.  14. 

'  (,'romwell  r.  Brooklyn  Ins.  Co.,  30 
Barl).  227;  Smith  r.  Ins.  Co.,  50  .Me.  00. 

"  I'eoplo  V.  Beigler,  Hill  &  D.  133; 
Lazarus  v.  Com.   Ins.  Co.,  5  Pick.  70. 

^  Friiik  r.  Hampden  Ins,  Co.,  45 
Bail).  384;  Birdseye  v.  City  Fire  Ins. 
Co.,  20  Conn.  105;  Peo[(le  r.  Beigler, 
llil'  &  1).  133;  Mullen  v.  lus.  Co.,  5 
Duer,  101. 
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an  indorsement  on  the  back  of  the  policy  to  that  effect 
assented  to  by  the  insurers;'  nor  a  general  assignment  in 
bankruptcy;^  nor  the  sale  and  assigment  by  one  partner 
to  the  others  of  his  interest  in  the  business  and  policy.^ 

An  assignee  with  the  insurer's  consent  of  the  interest 
of  one  to  whom  a  policy  is  payable  becomes  entitled  to 
whatever  those  originally  insured  may  be  entitled  to  re- 
ceive in  case  of  loss;  but  he  does  not  acquire  the  full 
rights  of  an  assignee  of  a  chose  in  action,  but  reco  ers  in 
the  right  of  the  parties  insured,  and  not  in  his  own,  and 
is  affected  by  subsequent  acts  of  the  insured.''  The  2>ro- 
hibition  of  an  assignment  without  consent  applies  only 
to  an  assignment  before  the  loss.  An  assignment  after 
the  loss  is  not  the  assignment  of  the  policy,  but  the  as- 
signment of  a  claim  or  debt,  a  chose  in  action,  which  ks 
always  assignable  in  equity, — ^subject,  of  course,  to  such 
set-ofF  as  would  be  enforceable  against  the  assignor.®  An 
assignment  of  an  insurance  policy  made  before  loss,  but 
not  delivered  until  afterwards,  does  not  take  efioct  until 
delivery,  and  then  as  an  assignment  of  a  money  demand 
against  tlr-  insurers.''  A  prohibition  of  an  assignment 
after  the  loss  is  invalid  and  void  as  contrary  to  lavv.^ 

Illusthatioxs.  —  A  policy  conditioned  not  to  be  assignp,b]e 
without  the  written  consent  of  the  insurer,  and  to  be  void  in  .*ase 
of  transfer  by  sale  or  otlierwiso  without  such  consent,  was  issued 


'  Foj,'l;  r.  Mi.Mlosox  .\!ut.  Fire  Ins. 
Co.,  10  Ciisli.  :VM. 

■  l'';iyutb.'  Ins.  Co.  v.  Neel,  8  lus. 
Law  .]'.  'J(Jo. 


CiiiToll  r.  Cliarter  Oak  Tns.  Co.,  38 
liar)..  40-_';  40  Jiarl).  'JiCJ;  (Jreen  r. 
lirimhlic  Ins.  Co.,  10  Ins.  Law  J.  4:'-2; 
Arclier   v.   Mt'rciiants'   and    Mannlac- 


Wcst    V.  Co.,    1:7    Ohio    St.   1;    22     tiin;rs' Ins.   Co.,  43  Mo.  43:    l>ogi,a'«. 


Am.  llep.  294. 

*  Halo    r.    Mechanics'    Ins.    Co.,    0 
(ii'ay,  IG!);  tUi  Ain.  Dec.  410. 


North    \Ve.'4tcrii    Ins.    Co.,    49    Wis. 
501. 

''  \Vati>rtown  Fire  Ins.  Co.  v.  Grovor 


ilrichta  .'.  New  York  jjafayottelns.  ami    IJakcr    Sowing    Machine  Co.,  41 

Co.,  2  Hal',  .'172;  Terry  v.  M.a-cliants'  Midi.  131;  32  Am.  lU'i>.  14(5. 
Ins.  Co.,  2o  Ala.  ;!5j;  Mellen  ?;.  llamil-  Mioit   v.    Nat.    I'rot.    Ins.    Co.,    2.") 

ton    Fire    Ins.  Co.,  5    Diier,    lUi;    17  Uail).    IS'.I;    West  IJianch    Ins.   Co.   r. 

N.  Y.  0(1'.);  Iluu'hes  v.  Mat.   Fire  Ins.  lielfeiistein,  40    Fa.  St.  2S',):    80  Am. 

Co.,  9  U.  C.  y.^B.  387;  Wilson  r.  Mill,  Dee.  073;  Carroll  v.  Cliarter  Oak  ins. 

3  .Met.  0(j;  Sa.ller'.s  Co.  v.  Hadcock,  2  Co.,  38   liarli.   402;    Spare  v.  Ins.  Co., 

Atk.  004;  (-'oiirtiiey  r.  N(.'W  York  City  17  Fed.  Hep.  oliS;   Walters  r.  Ins.  Co., 

Ins.  Co.,  28  liarl).  110;  Carter  v.  Hum-  1  Iowa,  404;  03  Am.  Dec.  4ol;  Alkan 

buldt   Firo    Ina.    Co.,    12   Iowa,   284;  v.  Ina.  Co.,  53  Wis.  130. 
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to  a  partnership  of  three  persons;  sn  jsequcntly,  during  the 
term,  one  partner  retired  witliout  assigning  liis  interest  in  the 
policy,  but  selling  his  interest  in  the  partnership  to  his  copart- 
ners, who  continued  the  business.  A  fire  subsecpiently  having 
destroyed  the  property  insured,  held,  that  the  two  remaining 
copartners  could  recover  on  the  policy:  Tcraii  BanJdug  and  Ins. 
Co.  V.  Cohen,  47  Tex.  406;  2(3  Am.  Kep.  2138.  A.  B.,  having  a 
policy  issued  by  an  insurance  company  on  his  property,  pay- 
able, in  case  of  loss,  to  a  mortgagee,  on  which  a  total  loss  had 
occurred,  executed  and  delivered  to  J.  S.,  an  attorney  who  held 
claims  of  ^f.  N.  and  others  against  him,  an  order,  by  which  ho 
reciuested  the  company  to  pay  to  "J.  S.,  attorney  of  M.  X.  and 
others,"  the  balance  due  on  the  policy  aft-r  paying  the  mort- 
gagee; and  in  consideration  thereof  J.  S.  forebore  to  pi-ess  the 
claims.  The  company,  though  having  notice  of  this  order, 
paid  said  balance  to  A.  1).  on  his  assurance  that  the  order 
amounted  to  nothing.  Ildd,  that  J.  S.  could  maintain  an 
action  in  the  name  of  A.  B.  to  recover  the  balance  from  the 
company:  Hall  v.  DorcJicster  Mut.  Ins.  Co.,  Ill  jNIass.  5.');  15 
Am.  Rep.  1.  A  party  took  a  policy  of  insurance  upon  liquors, 
groceries,  etc.,  and  the  same  day  on  which  the  policy  was  exe- 
cuted, permission  was  given  to  assign  the  policy  to  a  third 
person.  Held,  that  the  party  to  whom  the  assignment  was 
made  was  entitled  to  recover  to  the  amount  of  the  interest  he 
had  in  the  policy,  notwithstaiiding  the  party  to  whom  the  policy 
was  granted  had  deprived  himself  of  his  right  to  recover  by 
acts  of  fraud:  Charleston  Ins.  Co.  ads.  Neve,  2  McMull.  237. 


.  Cn'ovor 
Co.,    n 


§  2120.  Consent  of  Insurer.  —  The  assent  of  the  insurer 
to  the  transfer  or  assign mei.t  may  be  given,  as  a  rule,  by 
any  of  his  agents.  Thus  the  following  have  b(^en  lield  to 
have  power  to  give  such  assent,  viz.:  The  secretary  of  an 
insurance  company;^  an  insurance  agent;^  and  generally 
any  oflicer  of  the  company  who  has  to  the  knowledge  of  the 
managers  boon  in  tlie  habit  of  giving  such  consent.''  An 
acknowledgment  by  an  insurance  conijiany  of  notice  of 
an  assignment  is  not  equivalent  to  a  promi  je  by  the  com- 
pany to  pay  the  assignee.''  l)Ut  an  approval  of  an  assign- 
ment of  a  j)olicy  by  the  agent,  "  for  secretary,"  immediately 

'  New  Kiiglana  Ins.  Co.  v.  De  Wolf,  '■'  Tiis.  Co.  r.  Stdiiton,  .")7  111.  :r)4. 

8   i'ii'U.  r>(); 'MucIkuiiiu  r.  Ins.    Co.,  (11  ■'  I'liiUips  *'.  Ins.  Co.,  10  Cusli.  :i")0; 

N.  V.  -JO;  Durar  v.  Ins.  Co.,  ■_'4  N,  J.  Toi.piii.4  /•.  l?i,ktonl.  4  AlK'U.  I-'O. 

L    171.  *  I'kToe  I.  Ins.   Co.,  I'.iS  Mass.  151. 
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reported  in  addition  to  his  raont!  ly  reports,  is  a  sufficient 
compliance  witli  a  rule  that  the  policy  was  to  be  void  if 
assigned  without  the  written  approval  of  the  secretary.' 

Illustkation's.  —  A  policy  provided  that  it  should  be  void  in 
case  of  assignment  before  loss  without  the  consent  of  the  com- 
pany indorsed  thereon.  The  secretary  of  the  company  told  the 
insured  that  he  could  assign  the  policy  without  such  consent. 
Held,  that  this  waived  the  condition:  Stnlle  v.  Ins.  Cn.,  10  W. 
Va.  546;  27  Am.  Rep.  593.  An  insurer  refused  to  approve  the 
assignment  of  a  policy  because  k  included  insurance  upon 
buildings  which  had  been  partially  destroyed  prioi  to  the  as- 
signment, '^nd  the  assignment  was  then  amended,  by  consent 
of  parties,  to  meet  the  insurer's  objection.  Held,  that  there  was 
no  breach  of  a  condition  in  the  policy  that  the  assured  should 
not  assign  wit'. out  ihe  insurer's  approval.  Manley  v.  Instirance 
Co.,  1  Lans.  20.  A  policy  contained  'be  covenant  that  if  the 
property  should  be  sold  the  insurance  would  cease  unless  the 
consent  of  the  insurer  to  the  sale  was  obtained  in  writing.  The 
policy  was  indorsed  by  the  insurer,  "Payable,  in  case  of  loss, 
to"  the  plaintiff,  and  under  that,  by  the  insurer,  "Consent  is 
hereby  given  to  the  above  indorsement."  Held,  that  such  in- 
dorsements did  not  imply  either  a  knowledge  or  consent  to  the 
sale  of  the  insured  goods:  Bates  v.  Equitable  Ins.  Co.,  10  Wali. 
33. 

>  Farmers' Mut.  Ins.  Co.  v.  Taylor,  73  P?    St.  343. 
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CHAPTEK  0. 

LIFE  INSURANCE. 

§212"! .     Who  may  insure. 

§  2122.     Insured  may  make  any  one  the  beneficiary. 

g  2123.  Coustruction  of  words  and  phrases  in  application  or  policy  as  to 
health. 

§  2124.     As  to  habits. 

§  2125.     "Family  physician  "—  "Usual  medical  attendant." 

§  2126.     Representations  as  to  age. 

§  2127.     As  to  relationship. 

§  2128.     As  to  occupation. 

§  2129.     Deaths  for  which  insurer  not  liable  —  In  general. 

§  2130.     Suicide  —  Effect  of  insanity. 

§  2131.     " Death  by  the  hands  of  justice." 

§  2132.     "Death  in  the  violation  of  the  law." 

§  2133.  Death  while  in  military  service  —  "  War  and  rebellion  "  —  "  Belliger- 
ent forces." 

§  2134.     Death  resulting  from  intemperance. 

§  2135.     Restrictions  on  residence  and  travel. 

§  213G.     Amount  of  recovery. 

§  2137.     Non-forfeiture  policies. 

§  2138.    Assignment  of  policy  —  Change  of  beneficiaries. 

§  2139.     To  person  having  no  interest. 

§  2121.     Who  may  Insure.  —  In  the  case  of  insurance 
on  life,  the  danger  of  permitting  mere  wagers  on  the  con- 
tinuance  of  life,  and  the  permitting  of  a  legal  means  to 
obtain  a  large  sum  of  money  upon  the  commission  of  a 
great  crime,  has  established  the  rule  in  nearly  all  the 
states  that  one  person  shall  not  bo  permitted  to  benefit  as 
the  party  insuring  the  life  of  another  in  the  continuance 
of  whose  life  he  has  no  interest  at  all.     Upon  this  reason 
alone  it  is  believed  the  objection  to  non-interest  policies 
of  life  insurance  is  placed  by  the  courts.     ''As  the  pre- 
mium is  intended  to  be  a  precise  equivalent  for  the  risk 
taken,  it  would  seem  that  the  contract  is  a  just  and  equi- 
table one,  whether  any  interest  in  the  life  exists  or  not; 
and  that  the  only  essential  inquiry  is,  whether  the  object 
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of  the  contract  is  such  as  to  obviate  the  objections  to  a 
mere  wager  upon  tlio  cliancos  of  human  life,"^  And  this 
interest,  it  is  laid  down  by  the  text-writers,  and  also  in 
many  adjudged  cases,  must  be  a  pecuniary  one,"  while  on 
the  other  liand  there  are  cases  holding  tluit  mere  relation- 
ship will  be  sufficient.'  The  claim,  however,  need  not  be 
a  strictly  legal  claim;  an  equitable  claim  will  suffice.*  In 
a  late  case  the  ri  is  laid  down,  that  to  support  a  contract 
of  insurance  on  the  life  of  one  person  in  favor  of  another, 
there  must  be  a  reasonable  ground,  founded  in  the  rela- 
tions of  the  parties,  either  pecuniary  or  of  blood  or  affinity, 
to  expect  some  relief  or  advantage  from  the  continuance 


'  Hoar,  J.,  in  Forbes  v.  Ins.  Co.,  15 
(h-ay,  :2r)4;  77  Am.  J)ec.  8G0;  Stevens 
v.  AVarren,  101  Mass.  5(J4;  Franklin 
Ins.  Co.  V.  Hazard,  41  Ind.  11(5;  13 
Am.  Kep.  .313;  Mo.  Valley  Ins.  Co.  v. 
Sturges,  IS  Kan.  93;  '20  Am.  llui».  701; 
Franklin  Ins.  Co.  i\  Sefton,  53  Ind. 
3S0;  Brockway  v.  Ins.  Co.,  '.)  Fed. 
Kep.  24!>;  Fox  v.  Ins.  Co.,  4  Big.  L.  & 
Aco.  Ins.  Cas.  4.")S;  Mowry  r.  Home 
Ins.  Co.,  9  R.  I.  340;  Mat.  Ben.  Ins. 
Co.  V.  Hoyt,  40  Mich.  473.  In  Loomis 
V.  Eagle  etc.  Ins.  Co.,  6  Gray,  398, 
Shaw,  C.  J.,  says:  "All,  therefore, 
wliic'h  it  seems  necessary  to  show,  in 
order  to  take  tlie  case  out  of  the  ob- 
jection of  henig  a  wager  I'olicy,  is,  that 
the  insnred  has  .some  interest  in  the 
life  of  the  ce'^fiii  qw  He:  tliat  his  tem- 
poral affairs,  liis  jur^t  hopes,  and  well- 
grounded  exjieotati.wns  of  support,  of 
patronage,  and  advantage  in  life  will  be 
impaired;  so  that  the  real  purjiose  is 
not  a  wager,  l)ut  to  secure  such  ad- 
vantages, supposeil  to  de[)ciul  upon 
tile  life  of  anotlier;  such,  we  su^ipose, 
would  be  ^ullieient  to  prevent  it  from 
being  reg:ardedas  aniere  wager.  AN'hat- 
ever  may  i)e  the  nature  of  such  inter- 
est, and  wliiitever  the  amount  insured, 
it  can  work  no  injury  to  tii^  insurers, 
because  the  prei  lium  is  proportioned 
to  tiie  aanount;  and  whether  the  insur- 
ance l»f  to  a  large  or  small  amount, 
tlM  premium  is  computed  to  Ijc  a  pre- 
eitii-'  ei(uivalent  ior  tht  risk  taken. 
PVirhaps  it  would  lie  d.tficult  to  lay 
down  any  general  rule  a*  to  the  nature 


and  amount  of  interest  which  th  ■ 
assured  nuist  have.  One  thing  may 
be  taken  as  settled:  that  every  man 
has  an  interest  in  his  own  life  to  any 
amount  at  which  he  chooses  to  value 
it,  and  may  insure  it  accordingly.  We 
cannot  doubt  that  a  parent  has  an 
interest  in  the  life  of  a  child,  and,  jv'rc 
versa,  a  child  in  the  life  of  a  parent; 
not  merely  on  the  ground  of  a  provis- 
ion of  law  that  parents  and  grand- 
parents, children  and  grandchildren, 
are  bound  to  support  their  lineal 
kindred  when  they  stand  in  need  of 
relief,  but  upon  considerations  of 
strong  morals  and  the  force  of  natural 
affection  l)etween  near  kindred,  oper- 
ating often  more  elHcaciously  tlian 
those  of  positive  law":  Ruse  r.  Ins. 
C'o.,  23  N.  Y.  510;  Charter  Oak  Ins. 
Co.  V.  Brant,  47  Mo.  419;  4  Am.  lU'ji. 
3:28.  But  see  Trenton  etc.  Ins.  Co.  .-. 
Johiiso..  24  N.  J.  L.  ?"(). 

^  Bl:-s  on  Insurance,  sec.  10:  Angell 
on  In^.iranee,  si'e^.  298,  299:  May  ou 
Insurance,  see.  101;  Lewis  ?'.  Ins.  Co., 
."9  Ci'un,  104;  Singh'ton  v.  Ins.  Co.,  00 
Mo.  (13;  27  Am.'  Rep.  32J ;  Charter 
O.ik  Ins.  Co.  V.  Bra-it,  47  Mo.  419; 
4  Am.  Rep.  328. 

^Ins.  Co.  V.  Bailey,  13  Wall.  (il9; 
Gr.Ttan  v.  Ins.  Co.,  15  Hun,  70;  War- 
no^k  V.  Davis,  104  U.  S.  775. 

*  Trenton  Ins.  Co.  v.  .bihnson,  24 
N.  .J.  L.  580;  Miller  v.  Ins.  Co.,  2 
E.  1).  Smith,  292;  Hoyt  v.  lus.  Co.,  3 
Bosw.  440. 
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of  the  life  of  the  insured.*  But  it  is  only  necessary  that 
the  interest  should  exist  at  the  time  of  the  policy  being 
taken  out  or  the  contract  being  made;  the  fact  that  it 
afterwards  ceases  is  not  material.'^  Where  there  is,  when 
tlio  contract  is  made,  an  adequate  insurable  interest  to 
support  the  policy,  the  insurer  must  pay  the  full  amount 
of  insurance  according  to  the  contract,  without  reference 
to  tlio  subsequent  diminution  or  cessation  of  the  insurable 
interest.'' 

A  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor,'  and  this  is  so  whore  the  debt  is  one  not  enforce- 
able; because  the  debtor,  for  example,  is  an  infant,^  or 
tlie  flobt  is  barred  by  limitation,"  provided  the  debt  be  a 
leiral  oue.^  But  where  the  did)t  is  verv  small,  and  the  in- 
surance  taken  out  very  large  in  amount,  the  courts  will 
regard  tho  transaction  as  nothing  more  than  a  wager, 
and  the  creditor  will  not  be  allowed  to  recover  beyond  the 
amount  of  his  debt.^  "The  life  of  a  debtor  may  be  in- 
sured in  two  ways:  the  debtor  may  insure  to  an  amount 
beyond  the  debt  for  the  benefit  of  his  creditor,  and  pay- 
able in  case  of  loss  to  the  creditor,  in  trust,  first  to  pay 
the  debt,  and  then  to  pay  the  balance  to  such  parties  as 
the  debtor  may  designate;  or  the  creditor  maj^  insure  the 

'  Unitcil  Brethren  Mut.  Aid  Soc.  v.  Com.    B.    385;    Brockway   v.    Mutual 

Mcl)oii;ild,  \-2-2  I'a.  8t.  321;  t)  Am.  St.  I'.enolit  Life  Ins.  Co.,  i)  Fed.  Rep.  24l»; 

Hop.  111.  Monell  v.   Trenton  Mutual    Life  and 

-  Conn.  Mut.  Ins.  Co.  «.  Schaefer,  94  Fire  Ins.   Co.,   10  Cash.  282;  iSd  Am. 

U.  S.  4.")7;  J>all)y  v.  Ins.  Co.,  15  Com.  Dee.  92;    American    Life  anil    Health 

B.  o().');  Trenton  etc.  Ins.  Co.  r.  John-  Ins.  Co.  v.  Kohertsiiaw.  2(1  Pa.  St.  189; 

sun,  24  N.  J.  L.  ,"')7();  Hoyt  r.  Ins.  Co.,  McKenty  v.  Ins.  Co.,  li  Dill.  448;  Suc- 

o  Bcisw.  440;  Miller  r.  Ins.  Co.,  2  E.  cession  of  Hearing,  20  La.  Ann.  .S2G;  or 

1).  Siiiith,  294;  Mowry  v.  In.s.   Co.,  9  the  dehtor's  wife:  iiensont'.  Blaekwell, 

K.  I.  3r)4;  St.  Jolm  r.  Ins.  Co.,  13  N.  4  Hare,  434. 

Y.  ;il;  04  Am.  Dec.  529;  Olmstead  v.  ^  May  on  Insurance,  sec.  108. 

Koyes,  85  N.  Y.  598;  (irattan  /•.  Ins.  «  RaM-ls  r.  Ins.  Co.,  27  N.  Y.  282;  84 

Co.,  15  Hun,  70;  Sitles  y.  Ins.  Co.,  10  Am.    Dec.   280;  Mowry  v.  Ina.   Co.,  9 

Fed.  Uep.  050;  McKee  i-.  Ins.  Co.,  28  R.  I.  340. 

Mo.  383;  75  Am.  Dtic.  129.  '  Angell  on  Insui'ance,  sec.  296. 

^  Sides  V.   Knickerliocker    Life  Ins.  *•  Cammack  v.  Lewis.  15  Wall.   043; 

Co.,  10  Fed.  Rep.  050.  Fox  r.  Ins.  Co.,  4  Big.  L.  &  Ace.  Ins. 

*  Rawls  V.  Am.  Mut.  Life  Ins.  Co.,  Cas.  458;  Morrell  v.  lus.  Co.,  10  Cusb. 

27  N.  Y.  282;  84  Am.  Dec.  280;  Dalhy  282. 
t;.  India  and  London  Life  lus.  Co.,  15 
228 
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life  of  his  debtor  to  the  amount  of  the  debt  payable  to 
himself  in  case  of  loss.'"  An  annuitant  has  an  insurable 
interest  in  the  life  on  which  his  annuity  depends,'^  An 
assignee  in  bankrujUcy  has  no  interest  in  the  life  of  the 
bankrupt,  especiall}'-  after  the  hitter's  discharge.^  Joint 
obligors  in  a  bond  have  an  insurable  interest  in  each 
others'  lives.'*  So  an  insurer  has  such  an  interest  in  the 
life  he  insures  as  to  give  him  a  right  to  reinsure  it.'  A 
masier  who  has  the  right  to  the  services  of  a  servant  for 
a  term  has  an  insurable  interest  in  his  life."  So  has  a 
servant  in  the  life  of  a  master;''  or  a  manager  in  the  life 
of  an  actor  engaged  by  him.^  A  partner  who  puts  his 
money  into  a  business  has  an  insurable  interest  in  the 
life  of  a  partner  who  puts  in  as  his  capital  his  skill."  So 
a  partner  has  an  insurable  interest  in  the  life  of  his 
copartner,  who,  at  the  time  of  taking  out  the  policy  of 
insurance,  is  in  default  in  the  payment  of  his  promised 
proportion  of  the  capital  of  the  concern.**'  A  person  who 
advances  money  to  another  for  the  prosecution  of  an 
enterprise  in  the  profits  of  which  both  are  to  share  has 
an  interest  in  the  life  of  the  other."  A  surety  lias  an  in- 
surable interest  in  the  life  of  his  principal;'"  a  tenant  in 
the  life  of  one  whose  estate  is  only  a  life  estate.'^ 

A  child  has  an  insurable  interest  in  the  life  of  a  parent;" 


1  May  on  Insurance,  sec.  109. 

^  lloynokls  on  Insurance,  sec.  02; 
Gottlieb  V.  Crancli,  4  L)e  Gex,  M.  & 
G.  4-lG. 

^  In  re  McKinncy,  15  Fed.  Rep.  5.35. 

♦  Branfonl  v.  Saumlers,  'J5  Week. 
Rep.  050. 

"  Dalby  v.  Ins.  Co.,  15  Com.  B.  385. 

*>  Miller  v.  Ins.  Co.,  2  E.  D.  Smith, 
2GS;  Summers  v.  Trust  Co.,  1,'i  La. 
Ann.  504;  Woodlin  v.  Ins.  Co.,  6 
Jones,  558. 

"  May  on  Insurance,  sec.  109;  citing 
Heb.lon  r.  West,  3  Best  &  S.  578. 

*'  IMiss  on  Life  Insurance,  sec.  14. 

9  Valtou  V.  Ins.  Soc,  22  Barb.  9; 
affirmed  20  N.  Y.  32;  Conn.  Mut.  Ins. 
Co.  V.  Luchs,  lOS  U.  S.  498. 


1"  Conn.  Mut.  Ins.  Co.  v.  Luchs,  108 
U.  S.  498. 

"  Beviu  ?'.  Ins.  Co.,  23  Conn.  244: 
Morrell  v.  Ins.  Co.,  10  Cash.  282;  iy'J 
Am.  I)ec.  92;  Trenton  Ins.  Co.  v.  John- 
son, 24  N.  .1.  Ij.  570;  Hoyt  v.  Ins.  Co., 
3  Bosw.  440;  Miller  v.  Ins.  Co.,  2  E. 
D.  Smith,  208. 

'■^  Lea  I'.  Hinton,  5  De  Gex,  M.  &  G. 
823.  And  he  may  recover  the  amount 
of  the  policy,  even  thoui^li  nf)  l)reach 
of  the  bond  ever  occui-red:  Scott  *'. 
Dickson,  108  Pa.  St.  G;  50  Am.  liej). 
192. 

'^  Sides  V.  Ins.  Co.,  16  Fed.  Rep.  050. 

'*  Reserve  Ins.  Co.  v.  Kane,  81  Pa. 
St.  154;  22  Am.  Kcp.  741;  Warnock  v. 
Davis,  104  U.  S.  775.    Contra,  Guardian 
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a  mother  in  the  life  of  a  son;'  the  father  in  the  life  of  a 
minor  son  of  suflicicnt  ago  to  render  services  to  him.'* 
T>ut  it  has  hcon  hold  that  the  rule  as  to  father  aiid  son  is 
(liffercnt  "where  both  parties  arc  of  mature  age,  and  live 
apart  in  independent  pecuniary  circumstances,  and  mu- 
tually entirely  independent  of  eacli  other,  and  having  no 
l)usiness  relations  with  each  other."^  A  husband  has  an 
insurable  interest  in  the  life  of  his  M'ife;'*  a  sister  in  the 
life  of  a  brother.®  A  son-in-law  has  no  insurable  interest 
in  the  life  of  his  raother-in-law;''  nor  a  step-son  in  the  life 
of  his  step-father  or  his  father's  father.'  The  wife  has  an 
insurable  interest  in  the  life  of  her  husband,*  even  if  they 
are  subsequently  divorced;^  and  a  woman  in  the  life  of  a 


Ins.  Co.  V.  Hogan,  80  111.  35;  22  Am. 
Hop.  180.  A  (laughter  has  not  an  in- 
surable interest  in  the  life  of  her 
mother:  Continental  Ina.  Co.  t\  Volgcr, 
S'J  Iml  572;  46  Am.  Rep.  185. 

"  Ilt;of  V.  Ins.  Co,,  17  Ins.  Chron,  .3. 

-  Loomis  V.  Ins.  Co.,  6  Gray,  30l5; 
Mitchell  V.  Ins.  Co.,  45  Mo.  104;  71 
Am.  Dec.  520;  Hoyt  v.  Ins.  Co.,  3 
lio.iw.  410;  Williams  v.  Ins.  Co.,  31 
Iowa,  541;  Miller  ('.  Ins.  Co.,  2  E.  D. 
Siiiitli,  2nS;  Ru.serve  Life  Ins.  Co.  v. 
Kane,  81  Pa.  St.  154;  22  Am.  Rep. 
741;  Grattau  v.  Ins.  Co.,  15  Hun, 
74. 

■■  Onardian  etc.  Ins.  Co.  v.  Hogan, 
80  111.  So;  22  Am.  Uop.  180. 

*  ]?liss  on  Insurance,  sec.  12;  Com. 
Mut.  Ins.  Co  V.  Sehaefer,  94  U.  S. 
4t;i);  Currier  v.  Ins.  Co.,  57  Vt.  490; 
52  Am.  Rep.  134. 

■'  Lord  r.  Dale,  12  Mass.  115;  7  Am. 
Dec.  38;  ^Etna  Ins.  Co.  v.  France,  94 
U.  S.  5151. 

"  llomhach  ?•.  Ins.  Co.,  16  Hop.  7S0; 
12  Ins.  Law  J,  208;  35  La.  Ann.  233; 
48  Am.  Rep.  239. 

'  Uuitiid  lirctliren  Soc.  v.  McDonald, 
V22  Pa.  St.  324;  9  Am.  St.  Rep.  Ill; 
(;iU)ert  V.  Moose,  13  Ins.  Law.  J.  297; 
Int.  75. 

Mkrker  v.  Ina.  Co.,  43  N.  Y.  283; 
St.  .John  V.  Ins.  Co.,  2  Duer,  419: 
•  rinibs  V.  Ins.  Co.,  50  Mo.  44;  Tlionip- 
soii  r.  Ins.  Co.,  40  \.  Y.  074;  Ivpu- 
tid)le  Ins.  Co.  r.  Faterson,  41  (J.i.  338; 
5  Am.  Rep.  5.35;  McKee  v.  ins.  Co., 
28  Mo.   383;  75  Am.  Dec.  129;  Hola- 
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bird  V.  Ins.  Co.,  2  Dill.  100;  Conn. 
Mut.  Ins.  Co.  ?'.  Sehaefer,  94  U.  S. 
400;  Charter  Oak  Ins.  Co.  ?;,  Brant, 
47  Mo.  419;  4  Am.  Rep.  .328.  Under 
a  statute  permitting  a  wife  to  insure 
her  liu.shand's  lite  for  her  benefit,  lie 
paying  the  premiums,  and  to  hold  the 
proceeds  as  against  his  creditors,  the  in- 
surance may  be  on  the  "endowment" 
plan:  Brummer  v.  Cohn,  80  N.  Y. 
11;  40  Am.  Rep.  503.  A  statute  au- 
thorizing any  married  woman  to  insure 
her  husband's  life  for  her  sole  use, 
free  from  claims  of  his  creditors,  to  an 
amount  purohasaMc  by  annual  pre- 
miums not  exceeding  three  hundred 
dollars  paid  by  him,  does  not  proliiliit 
such  insurance  of  a  solvent  husband's 
life  to  any  amount;  and  if  part  of  the 
premiums  exceeding  that  sum  are  paid 
by  him  wluni  .'iolveiit,  and  part  when 
insolvent,  tlie  proceeds  will  be  appor- 
tioned accordingly  Iietwoeu  Uie  widow 
and  the  creditors:  I'nllis  r.  liobison, 
73  .Mo.  201 ;  39  Am.  Rep.  497.  Under 
a  statute  jirovidiug  tluit  "any  married 
woman,  by  herself  and  in  her  name, 
or  in  the  name  of  any  third  person 
with  his  assent  as  tri'stcc,  may  cans.! 
to  be  insured  for  her  sole  use  the  life 
of  her  husbatnl,"  a  policy  is  valid, 
though  taken  out  and  kept  up  by  the 
liusband  witliout  the  knowledge  of  the 
wife:  FehMlli.  r.  Schoniield,  76  Ala. 
199;  .52  Am.  Rep.  319. 

»  McKee  r.  Ins.  Co.,  28  Mo.  383;  75 
Am.  Dec.  129;  Conn.  Mut.  Ins.  Co.  r. 
Sehaefer,  94  U.  S.  460. 
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mail  to  whom  she  is  betrothed.'  So  has  n  woman  living 
uiiluwfiilly  with  a  man  as  his  wifo.^  One  brother  has  not 
an  insurahU;  interest  in  the  life  of  another  merely  on  the 
ground  of  relationship;^  nor  an  unele  in  the  life  of  a 
nephew.' 

S  2122.     Insured  may  Make  Any  One  the  Beneficiary.  — 

Wh(M'e  a  person  makes  an  insuraneo  on  his  own  life,  he 
may  make  any  one  he  pleases  the  benelieiary;  and  tlie 
hitter  is  not  ohliged  to  sliowan  interest  in  his  life  in  order 
to  recover."  Where  a  man  obtains  a  poliey  ol'  insuraneo 
on  liis  own  life,  which  is  issued  to  him  as  "the  assured,'' 
but  which  is  declared  to  be  for  the  benefit  of  a  third  party, 
such  party  can  maintain  an  action  on  the  policy  without 
showing  any  insurable  interest  in  himself."  A  policy  of 
insurance  taken  out  by  a  grandfather  in  favor  of  his 
grandson,  with  whom  he  lives,  is  valid.^  A  man  may  in- 
sure his  life  for  the  benefit  of  a  woman  who  agrees  to  fur- 
nish him  with  a  home,  and  to  pay  the  premiums  on  the 
policy,  and  to  marry  him  if  she  can  get  a  divorce.^ 

§  2123.  Construction  of  Words  and  Phrases  in  Appli- 
cation or  Policy  as  to  Health. — An  applicant  for  life  in- 
surance, believing  and  aflirming  that  he  has  not  a  certain 

1  Cliisholm  V.  Ina.  Co.,  52  Mo.  213;  *  Mowry  v.   Ins.   Co.,  9  R.  I.  :Wr, 

14  Am.  Re]).  414.  Singleton  v.  Ina,   Co.,  00  Mo.   O.'j;  •_'? 

^Equitable  Life  Ass.  Soc.  ?;.  Pater-  Am.  Rep.  .'V21. 

son,  41  Ga.  .'538;  5  Am.  Rep.  5.3.").     A  '  Camphull  r.  Ins.  Co.,  !)8  .Mass.  381; 

and  B  livotl  together  as  husband  and  Forbes  ().   Ins.   Co.,   15  (Jray,   1140;  77 

wife,    and    recognized    eacli    otiior   as  Am.    Deo.    HiiO;    llogh'  v.   Ins.   Co.,  li 

sucli  in  their  intercourse  with  friends,  Rol)t.  5l)7;  A'alton  v.   Ins.   Co.,  20  \, 

for   ten    years,    tiiough   no    marriage  Y.   32;  Langdou  v.   Ins.  Co.,   14  i''ed. 

ceremony  liad  been  performed;  bnt  in  Rep.  272;  I'l-ov.   Ins.   Co.  v.  Baum,  2'.; 

taking  out  a   policy  of   insurance    on  Iml.  2.'il);  Lemon  v.  Ins.  Co.,  38  Conn, 

his   life    for   B's   benefit,    A    had   her  2i)4;    rairchild    v.    Ins.    Co.,    51    Vt. 

name  inserted  as  Mrs.  B,  instead  of  024. 

Mrs.  A.     In  an  action  by  B  on  the  ''  Campbell   v.   Ins.   Co.,    98    Mass. 

policy,  held,  that  B  was  A's  wife,  and  381. 

had  an  insurable  interest  in  liis   life:  '  Elkhart    Mut.    Aiil   etc.    Ass'n  !•. 

Watson  V.  Centennial  Mut.  Life  Ass'n,  Houghton,  103  Iiid.  280;  53  Am.  Rep. 

21  Fed.  Rep.  098.     Contra,  Holabird  514. 

V.  Ins.  Co.,  2  Dill.  106.  » Johnson  v.  Van  Epps,  14  111.  App. 

^  Lewis  V.  Ins.  Co.,   39  Conn.  100;  20]-  110  III.  551.             , 
Beviu  V.  Ins.  Co.,  23  Conu.  244. 
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disease,  so  answers  at  his  peril;  his  ignorance  thathi.s  an- 
swer is  erroneous  will  not  render  valid  a  policy  providing 
for  forfeiture  in  case  any  answer  bo  found  to  bo  untrue.' 
r.ut  wliere  one  is  asked  if  he  has  had  any  of  certain  ennnier- 
ate<l  "  complaints,"  the  list  including  ])neuiHonia,  spitting 
of  blood,  etc.,  and  answers  "No,"  it  is  of  no  importance  that 
(in  one  occasion  lie  spat  blood.^  A  temporary  ailment  is 
iidl  within  the  words  "disease  of  tlio  liver  or  throat"  in 
;iii  application.^  A  "disorder  tending  to  shorten  life"  is 
not  one  which  may  in  some  rare  instances  do  so,  but  such 
a  one  as  in  the  majority  of  cases  will  do  so.'*  Fainting  lits 
are  not  "  epileptic  or  other  fits."^  A  representation  or 
statement  that  tho  applicant  is  in  "good  health"  docs  not 
mean  that  ho  is  in  perfect  physical  health  or  condition; 
nor  that  tho  apj^licant  has  no  infirmities.  It  means  a 
state  of  health  which  does  not  presage  disease  or  disorder, 
and  though  there  may  be  slight  troubles,  yet  they  are 
not  of  a  character  to  ordinarily  result  in  death."  A  tuber- 
cular affection  of  the  lungs,  or  tubercles  upon  the  lungs, 
or  tubercles  on  tho  brain,  or  consumption,  constitutes 
"local  disease."^  What  is  or  is  not  a  serious  or  severe 
illness  or  disease  is  a  question,  it  is  said,  which  must  de- 
pend on  opinion  and  tho  good  faith  and  intelligence  of 
the  applicant,  fit  docs  not,"  says  Mr.  May,*^  "include  tho 
ordinary  malarial  diseases  of  the  neighboring  country, 
which  yield  readily  to  medical  treatment,  and  when  ended 

'  Powers  V.  North  Eastern  etc.  Lifo  Am.   Kcp.  .372;  Gouclier  r.   Asis'ii,  20 

A>^s'll,  oO  Vt.  tJW.  Fed.   Kcp.  5!t0.      A  policy  wliicli  had 

■^  Di'cior  V.  Ills.   Co.,  24  Fed.  liep.  been  forl'eitod  by  non-pay iiicnt  of  the 

()70.  annual  prcniiuni  was  reiiowed  on  the 

^  Cushman   v.    Ins.   Co.,  70   N.  Y.  condition   that   tin;   lifo   assured   \^a3 

72.  "now    in    good    healtli."     Hold,   that 

'  Watson  V.  !Mainwaring,  4  Taunt,  tho  .same  nioanini^  was  to  lie  attaoliod 

703.  to  tlicso  terms  as  in  tlie  oriL,'in:d  apjdi- 

'•>  Shilling  V.  Ins.   Co.,  1  Fost.  &  F.  ijlication,   and   that  the  cfi'<       -vas  to 

IK).  extend    tlio    original    ropro.           ions 

''  Poacock  I'.  Ins.  Co.,  20  N.  Y.  2'.)'A;  with  the  same  oti'oet  as  if  nuuio  at  the 

lloss  r.    IJradshaw,    1   ^V^   Wack.  ;512;  time  of  renewal :  I'eacock  v.  Ins.  Co., 

Willis  r.  Poole,  2  Park  on  Insurance,  20  N.  Y.  293. 

(i:.U:  Fahronkrag*'.  Ins.  Co.,  (IS  HI.  4()3;  ^  Sc.des  r.  Ins.  Co.,  42  Cal.  i>'l'S. 

(irattan  v.  Ins.  Co.,  92  N.  Y.  274;  44  *  May  ou  Insurance,  sec.  21(1). 
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leiive  no  permanent  injury  to  the  physical  system,  but 
refers  to  those  severe  uttack.s  which  often  leave  a  perma- 
nent injury,  and  tend  to  shorten  life,  and  which  might  be 
fairly  regarded  as  likely  to  influence  the  insurers  in  de- 
tei-mining  whether  they  would  insure.'"  One  may  have 
dyspepsia  in  its  milder  forms,  and  yet  state  with  truth 
that  his  health  is  sound.'^  A  mere  single  attack,  and  that 
slight,  will  not  fall  within  the  phrase  "su])ject  to  or  af- 
flicted with  disease,"  as  to  a  particular  disease.''  Where 
the  question  was,  whether  the  insured  was  subject  to  or 
r,t  all  affected  by  certain  disorders  enumerated,  and  in- 
chuling  "diseases  of  the  brain,"  and  was  "  never  sick,"  it 
A\is  held  that  the  answer  must  be  taken  to  mean  that  the 
insured  had  never  had  any  of  the  enumerated  diseases  so 
'd.i  to  constitute  an  attack  of  sickness.^ 

Illustrations. — A  applied  to  the  agent  of  a  life  insurance 
company  for  a  policy,  and  a  medical  examiner,  to  whom  the 
appHcation  was  submitted,  declined  to  pass  A,  on  the  ground 
tliat  he  was  not  insurable.  Held,  that  this  rendered  false  an 
answer  on  a  subsequent  application  to  the  question  of  whether 
an  application  had  been  made  and  with  what  result,  "Yes,  and 
always  successful,"  and  "Yes;  accepted":  Ediiujton  v.  yEtna 
Life  Ins.  Co.,  100  N.  Y.  536.  To  a  question  whether  certain  of 
Ills  relatives  had  any  hereditary  disease,  the  insured  answered: 
•'No  hereditary  taint  of  any  kind  in  family,  on  either  side 
of  the  house,  to  my  knowledge";  B,  an  uncld  of  A,  had  been 
insane  for  more  than  a  year  preceding  his  death,  and  had  died 
in  an  insane  asylum  more  than  twenty  years  before  the  date  of 
A's  aj)plication.  Held,  that  this  was  insuflicient  to  prevent  a 
recovery  without,  a*lso,  proof  that  B's  insanity  was  hereditary, 
and  that  the  facts  were  known  to  A  when  he  answered  the 
question:  Ins.  Co.  v.  Gridlcy,  100  U.  S.  614.  Wliere  the  question 
whether  the  applicant's  parents,  etc.,  had  "  been  afflicted  with 
consumption,  scrofula,  insanity,  epilepsy,  diseases  of  the  heart. 


1  HoUoman  v.  Ins.  Co.,  1  Wood,  674; 
Illinois  etc.  Soc.  v.  Wiiithrop,  85  111. 
537.;  Goucher  v.  Ass'n,  20  Fed.  Rep. 
590.  Where  an  ai)plicaut  states  in  his 
application  that  he  has  never  had  any 
"serions"  sickness,  this  is  a  mere 
expression  of  opinion  as  to  the  ciiar- 
acter  of  the  sickness,   and  will  uot 


avoid  the  policy,  although  incorrect: 
Hoglo  V.  Ins.  Co.,  6  Robt.  567. 

^  Morrison  v.  Ins.  Co.,  59  Wis.  162. 

'May  on  Insurance,  sec.  297; 
Fo.vkes  V.  Ins.  Co.,  3  Post.  &  F.  440; 
Vose  V.  Ins.  Co.,  0  Cush.  42. 

*  Knickerl)ocker  lus.  Co.  v.  Tretz, 
104  U.  S.  197. 
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or  other  hereditary  disease,"  was  nnswored  in  the  negative,  it 
was  held  that  the  words  "other  here(htiiry  disease  "  contined  tlie 
whole  incjuiry  to  thos(M;as('S  in  which  tin- spccifu.'d  discuses  were 
of  an  hereditary  character,  and  that  although  the  applicant's 
mother  had  had  three  attaciks  of  insanity  from  accidental  and 
not  hereditary  causes,  a  negative  answer  constituted  no  breach 
of  warranty:  reaslcij  v.  SaJ'ch/  Deposit  Life  Lis.  T'o.,  15  llun,  227. 
One  who  has  received  an  injury  on  the  liead  in  childhood,  re- 
sulting in  hardening  of  the  brain,  and  a  weakening  of  the  mental 
powers  in  mature  age,  contiiuiing  and  increasing  till  death, 
and  necessitating  confinement  in  an  asylum  for  (piiet  and  treat- 
ment, held,  not  atllictcd  with  insanity  within  the  meaning  of  an 
application  for  life  insurance,  it  ai)poaring  that  he  knew  what 
was  going  on,  and  it  not  appearing  that  he  was  suhjcet  to  de- 
lusions or  acted  irrationally:  Ncirtan  v.  Mutual  Bcncjit  Life  Ins. 
Co.,  7G  N.  Y.  426;  32  Am.  Rep.  335. 

§  2124.  As  to  Habits.  —  A  warranty  that  the  insured  is 
of  sober  and  Leniperato  habits  means  that  at  the  time  of 
insurance,  and  for  such  a  reasonable  time  prior  thereto 
as  wouhl  allow  of  a  man  evincing  u  habit,  the  insured 
was  a  temperate  man.  Tiie  question  is  not  whether  he 
was  intemperate  to  such  a  degree  as  tc  injure  his  health. 
The  insurers  have  a  right  to  protect  themselves  by  guard- 
ing against  the  risks  of  ])ernicious  habits;  and  if  one  vvlio 
stipulates  for  habitual  sobriety  and  temperance  is  an  hab- 
itual drunkard,  he  loses  his  protection  under  sucli  a  war- 
ranty, though  liis  health  may  be  good  and  his  constitution 
unimpaired.'  But  if  his  habits  in  the  usual,  ordinary, 
and  every-day  routine  of  his  life  were  temperate,  his  rep- 
resentations that  he  was  and  always  had  been  a  man  of 
temperate  habits  are  not  untrue,  although  he  may  have 
had  an  attack  of  delirium  tremens  from  an  exceptional 
over-indulgence."  If  the  answer  is  in  fact  untrue,  the 
policy  is  void,  though  it  was  made  in  good  faith,  and  with 

'  May  on  Insurance,  sec.  299;  South-  Life  Ins.  Co.,  11  Rep.  98;  Union  Mut. 

combe   v.   Merrinuin,  Car.    &  M.   286;  Ins.   Co.   v.  Keif,  .SO  Ohio  St.   57li;  38 

McCJniley  v.   United  States  Life   Ins.  Am.  Kep.  t)i:i;  Mut.  IJen.   Iu.s.   Co.  v. 

Co.,  77  N.  Y.  495;   Fox  v.  Pennsyl-  HolterhoH',  2  Cin.  Rep.  379. 

vania    etc.    Ins.    Co.,  4    Big.    L.    &  ''  Knickeihouker  Ins.  Co.  v.   Foley, 

Ace.  Ins.  Cas.  458;  Furuiss  v.  Mutual  105  U.  B.  350. 
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no  intention  to  defraud.^  T>ut  if  it  was  true  at  the  time 
it  was  made,  the  subsetpient  habits  of  the  insured  will  be 
no  bar  to  a  recovery  upon  the  policy.* 

IiJA'STHATioNs. —  A  pollcy  was  issued,  "upon  the  faith  of  tlie 
ptatoni(-iits  ill  Iho  application,"  with  a  stipulation  tliat  if  tlicy 
"shall  li(^  found  in  any  respect  untrue"  the  policy  should  be 
void.  JfchI,  that  although  under  the  policy  tlie  answers  to  the 
ipiestions  contained  in  the  application  must  he  construed  as 
warranties  that  they  were  true  in  every  })articrdar,  yet  a  nega- 
tive answer  to  the  question.  "  Has  the  pnrty  ever  met  with  an 
accidental  or  serious  personal  injury?"  did  not  bar  a  recovery 
when  the  insured  had  actually  met  with  an  "  accidental "  in- 
jury, such  injury,  however,  heing  slight,  ami  not  atTccting  the 
subsecpient  health  or  the  longevity  of  the  insured:  ]\'ind)isoii  v. 
Connecticut  Mitt.  Life  Jus.  Co.,  oO  Iowa,  119;  6  Am.  Rep.  057; 
atlirmed  13  Wall.  222.  The  applicant  declared  "that  he  does 
not  now,  nor  will  he,  practice  any  pernicious  habit  that  obvi- 
ously tends  to  the  shortening  of  life."  The  policy  contained  a 
condition  "that  if  any  of  the  statements  or  declarations  nuide 
in  the  application  shall  be  found  in  any  respect  untrue  the 
policy  shall  be  void."  At  the  time  of  the  application  appli- 
cant's habits  were  correct  and  tem])erate;  afterwards  he  took  to 
excessive  drinking,  whereof  he  died.  Held,  that  the  policy  was 
not  avoided:  Knecht  v.  Mutual  Life  Ins.  Co.,  90  Pa.  St.  118;  35 
Am.  Rep.  G41.  An  applicant  untruly  represented  to  the  general 
agent  of  the  insurance  company,  and  also  to  its  medical  exam- 
iner, that  he  was  a  married  man,  and  the  company,  in  defending 
an  action  on  the  policy,  offered  to  show  that  the  medical  exaniiner 
would  have  recommended  the  rejection  of  the  risk  if  the  truth 
had  been  disclosed  to  him.  //(/(/,  inadmissible:  Vdltoyi  v.  Ins. 
Co.,  17  Abb.  Pr.  2G8.  A  })olicy  contained  a  provision  that  it 
should  be  void  if  the  assured  shoidd  hecome  so  far  intemperate 
as  to  impair  health  or  induce  ileHriinn  tremens,  or  if  his  an- 
swer to  the  cpiestion  of  whether  he  had  ever  been  addi<!ted  to 
the  excessive  or  intemperate  us(>  of  liquor,  or  if  he  used  it  often 
or  daily,  should  be  false.  Held  that  an  instruction  which  de- 
clared the  "  habitual  "  use  of  liquor  to  be  necessary  to  avoid  the 
policy  on  the  ground  of  a  false  answer  to  this  question  was  not 
erroneous,  and  that  if  death  was  caused  substantially  by  the 
excessive  use  of  liquor,  the  policy  was  avoided,  althougli  the 

'  llartwull  r.  Ins.  Co.,  3.3  Li.   Aim.     its  cxistetico  waa  not  di.scloseil:  Coii- 
l.^")!};  ;W  Am.  lU'i).   2'J4.     A  [xAwy  is     tiiiciitiil    Lite    Ins.   Co.    v.    Yung,    113 


avon 


led  if  at  tlic  tiiiiu  of  the  aiiplioa-     Ind.   I")'.);  .3  Am.  St.  Kei).  (5,30. 


tion  a  well-iluliiK'd  functional  disoi-dor, 
Bucli  as  iJiii'lit'a  discasu,  existed,  and 


» lluicliard  v.  Ins.  Co.,  31  Mo.  518. 
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apsuroil  li;i<l  not  Imd  <}ilir!iiin  tirinrns,  and  filtlioufih  lie  iiii^lit 
not  liiive  indiiji^cd  lialiittially  fur  tl  long  tiriu:  .I'And  Life  Jus. 
Co.  V.  Darn/,  I'i.'J    T.  8.  T-"!'.*. 

§2125.  "Family  Physiciau  "  —  "Usuil  Medical  At- 
tendant." —  'J'lie  (crnis  of  tlio  ii[)[)li('ati()ii,  as  a  rule,  rc(iuiro 
the  ai)i)li('ant  lo  naiiio  his  faniily  physician  >!•  usual  med- 
ical attcudaut,  in  order  that  the  insurer  ma}  I'efcr  to  liini 
as  to  the  health,  luibits,  etc.,  of  (he  apiilieant  The  latter, 
in  siudi  case,  must  truthfully  answer  si"li  (questions.'  A 
physician  not  in  praetico  who  is  i)rcsent  at  tho  death  of 
tlie  party  insured,  as  u  friend  and  neighbor,  and  exaininos 
and  [)i'escribcs  for  him,  is  not  necessarily  an  "  attending 
physician  "  within  the  meaning  of  that  phrase  as  em- 
ployed in  tho  conditions  of  the  policy.  Whois  an  attending 
physician  is  u  question  for  the  jury.^  "  Family  pdiysi- 
cian  "  is  the  medical  man  who  is  consulted  and  attends 
the  family.'''  "Usual  medical  attendant"  means  tho  phy- 
sician who  has  been  accustomed  to  attend  the  applicant, 
and  not  one  who  has  occasionally  done  so.*  A  question 
in  an  application,  whether  the  applicant  had  employed  or 
consulted,  individually,  a  physician,  refers  to  an  employ- 
ment or  consultation  with  reference  to  the  aiiiilication  for 
life  insurance,  and  not  to  the  consultation  of  u  physician 
at  ;iny  time  during  the  life  of  the  applicant.* 

iM.rsTitATioNS.  —  An  application  for  life  insurance!  re(|uir(Ml 
the  name  and  residence  of  the  family  physician,  or  of  one  usu- 
allv  cniploved  or  consulted.  Tho  answer  was:  "liefer  to  l)r. 
A.^T.  Mills,  Corning,  N.  Y."  Ilehl,  that  the  answer  did  not 
constitute  a  warranty:  Jliyfiins  v.  PIkviux  Mndnil  Life  las.  Co., 
74  N.  Y.  G.  The  assured  had  employed  a  particular  physician 
upon  several  occasions  previous  to  the  time  when  the  policy  was 
issued,  extending  through  a  period  of  three  years;  thai  noother 
physician  had  been  employed,  and  that  the  last  occasion  of  his 

'  Sc(.le;j    V.    Ins.    Co.,  4'2   Cat.    5'2fi;         *  Monk  r.  Iiis.   Co.,  C  Rol).   (\.  Y.) 

Ciisliiiiiiu  V.    Ills.   Co.,    70   N.    Y.  I'l;  •t.">;{;    lIiiCKinaii  v.   Furiiio,   U  Mies.   & 

Huttoii  r.  As.;.    Co.,  1  Fost.  &  F.  7'io.  ^V.    "jO.");    Evurott   r.    Dcriborouyli,    5 

^  (;il)-i(.n  ('.  Ins.  Co.,  37  N.  Y.  TkSO.  IJini,'.  r>0:?. 

=*  I'liou  V.  Ins.  Co.  17  -Miiiu.  4'.t7;  10        "  WoiKl    Mut.     Life    lus.     Co.    v. 

Am.  Rep.  100;  lleia  i;.  lus,    Co.,  58  Schultz,  73  HI,  580. 
Mo.  421. 
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atlciulaiioi'  liad  l)oon  loss  tlian  two  months  previous  to  tlio  rlatc 
of  the  i)()li('V.  Jfcld,  tliat  such  phy.'^ician  \v!\s  tlio  anpurcd's 
'"usual  nu'ilical  atttMuhuif,"  and  that  a  roprosentation  that  ho 
Jiad  no  such  attiMidant  would  vitiate  the  policy:  Munic  v.  Ins. 
Co.,  G  Koh.  (N.  Y.)  455. 

§  2126.     Representations  as  to  Age. — The  age  of  the 

applicant  is  always  material  to  the  risk  in  dotenniniiig 
the  premium  to  be  charged;  hence  an  untrue  statement 
as  to  his  age  will  work  a  forfeiture.^  But  it  has  been  held 
that  statements  in  an  application  that  the  applicant  was 
insured  in  another  company,  when  he  was  not;  that  he 
was  born  in  1817,  when  he  was  in  fact  born  in  1810;  that 
his  father  died  of  old  age,  aged  ninety-three  years,  when 
in  fact  he  died  of  apoplexy  at  the  age  of  eighty-two  years; 
and  that  his  mother  died  of  old  age,  aged  seventy-two 
years,  when  in  fact  she  died  '  paralysis  at  the  age  of 
sixty-five  years,  —  are  immaterial,  and  if  made  in  good 
faith,  do  not  avoid  the  policy.'* 

§  2127.  Relationship.  —  So  as  to  questions  of  rela- 
tionship.' Thus  it  has  been  held,  where  the  statements 
were  warranties,  that  a  representation  that  the  person  for 
whose  benefit  the  policy  was  taken  out  was  the  wife  of 
the  applicant,  when  in  fact  she  was  not,  was  untrue,  and 
worked  a  forfeiture.*  But  where  one,  representing  him- 
self to  an  insurance  company  to  be  a  married  man,  effects 
an  insurance  on  his  own  life  for  the  benefit  of  his  alleged 
wife,  and  as  her  agent,  when  in  fact  the  marriage  is  void 
by  reason  of  the  reputed  wife  having  a  former  lawful 
husband  living  at  the  time,  and  the  policy  contains  a 


'  May  on  Insurance,  sec.  305. 

*  Gerinauia  Ins.  Co.  v.  Rudwig,  80 
Ky.  '223.  But  see  Hartford  Life  Ina. 
Co.  V.  Gray,  Dl  111.  159. 

^  That  the  applicant  stated  himself 
to  be  a  widower  when  asked  if  he  was 
married,  he  being  in  fact  married,  con- 
stituted a  material  misrepreseutatiou 
suliioient  to  avoid  the  policy:  United 


etc.  Aid  Soc.  v.  White,  100  Pa.  St.  12. 
So  the  averment  of  a  married  man,  in 
an  application  for  life  insurance,  that 
he  is  a  single  man,  is  a  warranty:  Jef- 
fries V.  Union  Mat.  Life  Ina.  Co.,  1 
McCrary,  114. 

*  Stannard  v.  Ina.  Co.,  Bliss  on  In- 
surance, 164. 
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provision  that  any  false  statement  l)y  the  assured  shall 
invalidate  it,  it  was  held  that  the  policy  is  not  void  hy 
reason  of  tiie  illegality  of  the  last  inari'iago,  unless  it  ap- 
pears that  the  said  reputed  husband  and  wii'e  knew  at  tlie 
time  the  insurance  was  efi'ccted  that  at  the  time  of  their 
supposed  marriage  the  lawful  husband  was  living,  and 
the  marriage  illegal,  and  failed  to  inform  the  company  of 
the  fact.^ 

§2128.  Occupation. — An  untrue  statement  in  the 
application,  which  is  made  a  part  of  the  policy,  as  to  oc- 
cupation at  the  time  the  application  is  made,  will  avoid 
the  policy.  What  is  necessary  to  be  stated  is  the  occupa- 
tion in  which  the  insured  is  engaged  at  the  time,  and  not 
the  occupation  in  which  he  may  have  been  generally  en- 
gaged before  that  time.*  If  the  statement  of  the  present 
occupation  is  true,  a  subsequent  change  will  not  affect 
the  policy,  unless  it  so  provides.^ 

Illustrations. — To  an  inquiry  as  to  the  occupation  of  an 
applicant  for  life  insurance,  he  made  answer  tliat  iio  was  ;i 
laborer.  As  a  matter  of  fact,  he  had  not  labored  for  si^voral 
years.  Held,  that  the  answer  avoided  the  policy:  Unilcd  Breth- 
ren Mut.  Aid  Society  v.  White,  100  Pa.  St.  12.  The  applicant 
warranted  that  he  was  a  "soda-water  maker."  In  the  medical 
exaniinor's  certificate  annexed,  and  signed  by  the  applicant,  he 
answered  as  to  the  effect  of  the  occupation  on  the  risk:  ''Out  of 
doors  most  of  the  time,  selling  soda-water;  in  my  opinion 
healthy  occupation."  He  both  made  and  peddled  soda-water. 
Held,  no  breach  of  warranty:  Grattan  v.  Ina.  Co.,  80  N.  Y.  281; 
36  Am.  Rep.  617. 

§  2129.  Deaths  for  Which  Insurer  not  Liable  —  In 
General. — On  grounds  of  public  policy,  a  recovery  will  be 
denied  when  to  allow  a  recovery  would  be  contrary  to 
public  policy.  Thus,  even  without  a  specific  provision 
that  the  company  shall  not  bo  liable  if  the  insured  die  by 
his  own  hand  or  commit  suicide,  it  has  been  laid  down 

•  Equitable  Soc.  v.  Paterson,  41  G  a.        '  Prov.  Life  lua.  Co.  v.  Fennell,  49 
338;  5  Am.  Rep.  Slio.  111.  180. 

'  Hartiuaii  v.  las.  Co.,  31  Pa.  St.  4CG. 
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that  where  the  deritli  is  caused  by  the  suicide  of  the  in- 
sured, the  insurer  is  not  liable  on  general  principles.* 
The  same  conclusion  has  been  reached  in  a  case  where 
the  insured's  death  was  in  the  execution  of  the  sentence 
of  a  court  for  felony,-  and  where  the  death  resulted  from 
an  iliei^al  oj)eration  volunlariiy  subinilted  to  by  the  insured 
to  pro<Uice  an  abortion."'  lUit  thouj^h  an  insurance  con- 
tract against  suicide  would  be  void  on  gri)unds  of  public 
policy,  yet  a  clause  that  if  the  j)olicy  should  be  assigned 
buna  fide  for  a  valuable  consideration,  or  a  lien  upon  it 
should  afterwards  be  acquired  bona  fide  for  valuable  con- 
sideration, it  might  be  enforced  for  the  benefit  of  others, 
whatever  be  the  means  by  which  death  is  occasioned,  is 
not  illegal.^  So  where  there  is  no  condition  in  the  policy 
forfeiting  it  for  suicide,  a  policy  on  a  husband's  life  for 
the  benefit  of  liis  wife  and  children  is  not  vitiated  as  to 
them  by  his  suicide;^  And  a  policy  limiting  the  payment 
in  cases  of  insane  suicide  to  the  legal  reserve  is  valid,  if 
not  prohibited  by  law,  and  if  the  reserve  is  ascertainable.® 
A  policy  conditioned  to  be  void  if  the  insured  should 
"die  by  his  own  hand  or  act,  voluntary  or  otherwise,"  is 
not  avoided  by  his  innocently  taking  a  fatal  overdose  of 
medicine  while  sane;'  nor  by  taking  poison  by  mistake 

'  Proviileil,  of  course,  tlio  party  was  subject  to  any  by-laws  tlieruafter    to 

not  insane:  Si'i'  next  scelidii;  Bliss  on  be  eiiieteil,  tiie  insured  is  bouiul  by  a. 

Insuruiee, 'J-IH;  Hunyon  on  Insura  ice,  suljsequeut     by-law     forfeiting     such 

71;  licirtinau  r.   las.   Co.,   'JI    i'a.    St.  iiolieie.s  when  the  insureil   :<honl(l  die 

4()i">;   Horn   v.  Ins.  Co.,   7  Jur.,  N.  S.,  by  his  own  hand,  sane  or  ii-  lane:  Su 

(i7.'!.     15ut  the  defense  of  siiieide  must  preme    Coniniandery  Kni.;lits  (lolden 

be    sustained    by    char    proof:    New  Iliile   v.   Ainsworth,   71    A'.t.   i'MJ;   4() 

York   Ins.    Co.    v.    Bangs,   lo:{  U.  8.  Am.  Hep.  :V.i± 

43'i;   Moore  v.   Woolsey,   4   I^l.   &    B.  -  Amicable  Soc.  v.  Bollatul,  4  Bligii, 

•J4o,  the  court  saying:   "If  a  man  in-  194. 

.sure    his  life  for  a  year,  and  commits  •*  Hatcii  ?'.  Ins.   Co.,  120  Mass.  550; 

suiciile  witliiu  the  year,  liis  executors  21  Am.  Rep.  .541. 

cannot  recover  on  tiie  policy,  as  the  *  Moore  i\  Woolsey,  4  Kl.  Sc  15.  *24S. 
owner  of  a  ship  who  insures  her  for  *  Fitch  r.  Ins.  Co.,  5'J  N.  Y.  557;  17 
a  year  cannot  recover  upon  tlie  policy  Am.  Hep.  UT'i;  Patrick  v.  lus.  Co.,  07 
if  witiiin  the  year  he  causes  her  to  be  B.nb.  'J()'J;  4  lluu,  'Jli.'l. 
iiunk.  A  stiiiuhitiou  that  in  eitiier  *^  Frey  /•.  Life  Ins.  Co.,  .50  Mich.  29. 
case,  upon  such  an  event,  the  policy  "  Pen  fold /•.  Universal  Life  Insurance 
should  give  a  right  of  action  would  be  Company,  1S5  N.  Y.  817;  ."5".)  Am.  Rep. 
void."  Under  a  policy  issued  by  a  000.  Si'e  .\!ut.  Life  Ins.  Co.  V.  Law- 
mutual  company  couditiouud    to    be  rence,  8  111.  App.  488. 
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while  in  a  drunken  condition;  but  diath  from  laudanum, 
taken  with  intent  to  destroy  life,  though  while  in  a  drunken 
condition,  would  bo  dying  "by  his  own  hand."' 

Illustrations.  —  One  ofTectod  a  policy  of  insurance  upon  his 
life,  with  tlie  condition  that  if  ho  ilicd  by  his  own  liands  the 
policy  shoidd  be  void,  exct'[)t  to  the  extent  of  any  interest  which 
otliers  may  have  acquired  in  it,  and  deposited  the  same  with 
the  insurers  by  way  of  collateral  security  for  a  loan  from  them 
to  him.  Held,  that,  notwiths  finding  the  suicide  of  the  insured, 
the  policy  was  good  to  the  e;:tent  of  the  debt  for  which  it  was 
held  as  security,  and  therefo'c  that  the  debt  was  extinguisiied 
by  the  moneys  which  became  i)ayablo  under  the  policy:  May 
on  Insurance,  sec.  324;  citirg  38  L.  J.,  N.  S.,  53;  Salicilnrs' 
and  General  Life  Ass.  Co.  v.  Lamb,  1  Uv.m.  it  M.  710;  jillinned  on 
appeal,  2  De  Gex,  J.  &  S.  tl'A;  33  L.  J.,  N.  S.,  420;  />»/W/o- 
V.  Professional  Life  Ass.  Co.,  25  Beav.  51)9;  26  L.  J.,  N.  S., 
817;  Jones  v.  Cosolidated  InveUment  and  Ass.  Co.,  27  Beav.  256; 
28  L.  J.,  N.  S.,  66. 

§  2130.  Suicide  —  Effect  of  Insanity.  —  The  policy  or- 
dinarily contains  a  provision  that  if  the  insured  commit 
suicide  or  "die  by  his  own  hand,"  there  shall  be  no  re- 
covery. These  terms  have  given  some  trouble  to  the 
courts  in  determining  the  eflect  on  such  a  provision  of 
the  insured  taking  his  own  life  while  insane.  The  Eng- 
lish courts,  it  would  seem,  construe  the  words  as  not  open 
to  any  exception,  and  hold  that  there  can  be  no  recovery 
where  the  death  is  caused  by  the  act  of  the  insured  in 
taking  his  own  life,  even  if  ho  at  the  time  was  insane." 
A  few  of  the  American  courts  hold  that  these  conditions 
do  not  relieve  the  insurer  from  liability,  where  the  in- 
sured in  taking  his  life  was,  by  reason  of  insanity,  unable 
to  understand  what  he  was  doing,  but  that  if  he  was  able 
to  appreciate  the  physical  act,  —  to  understand  that  he 
was  killing  himself,  —  the  fact  that  he  did  not  appreciate 
its  moral  nature,  and  was  unable  to  resist  the  impulse  to 

'  Equitable  Life  Ins.   Co.   v.  Pater-     G.  C39;  Schwabe  v.  Clift,  2  Car.  &  K. 
8011,  41  (i;i.  IV.iS;  5  Am.  Rup.  53.).  134. 

^  Buriudailu  v.   Uuutur,   5  Man.    & 
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kill  himself,  docs  not  prevent  u  forfeiture.'  Other  courts 
—  the  supreme  court  of  the  United  IStiites  among  them  — 
adopt  a  more  liberal  rule,  which  is:  "  If  the  assured,  heiiii; 
in  the  possession  of  his  ordinary  reasoning  faculties,  from 
anger,  pride,  jealousy,  or  a  desire  to  cscajjo  from  the  ills 
of  life,  intentionally  takes  his  own  life,  the  proviso  at- 
taches, and  there  can  be  no  recovery.  If  the  death  is 
caused  by  the  voluntary  act  of  the  insured,  ho  knowing 
and  intending  that  his  de.ith  shall  be  the  result  of  his 
act,  but  when  his  reasoning  faculties  are  so  far  impaired 
that  he  is  not  able  to  understand  the  moral  character, 
the  general  nature,  consequences,  and  effect  of  the  act  lie 
is  about  to  commit,  or  when  he  is  impelled  thereto  by  an 
insane  impulse  which  he  has  not  the  power  to  resist, 
such  death  is  not  within  the  contemplation  of  the  parties 
to  the  contract,  and  the  insurer  is  liable."*  But  what  is 
known  as  the  "sane  or  insane"  clause — the  provision 
that  the  policy  shall  be  void  if  the  insured  'die  by  his 
own  hand  or  by  suicide,  sane  or  insane" — will  include  a 
suicide,  where  he  knows  the  physical  nature  and  conse- 
quences of  the  act,  and  intends  to  destroy  himself,  though 
lie  does  not  —  by  reason  of  insanity  —  appreciate  its  moral 
quality.^  Where,  owing  to  uncontrollable  physical  and 
mental  weakness,  the  assured  takes  an  overdose  of 
whisky,  which  kills  him,  this  is  not  dying  by  his  own 
hand,  sane  or  insane.* 


1  Cooper  r.  Ins.  Co.,  ]0'2  Mass.  227;  3 
Am.  Ue[).  4i.i ;  Dean  r.  Ins.  (.'o.,  4  Allen, 
itti;  Cay  r.  Ins,  Co.,  <»  lilalelif.  142; 
Niinicli  r.  Ins.  Co.,  .'i  IJi'ewst.  502;  St. 
Louis  etc.  Ins.  Co.  r.  (Jraves,  G  liusli, 
208;  Kni(:kerl)oekeretc.  Ins.  Co.  v.  Pe- 
ters, 42  Md.  414;  Ililey  v.  Ins.  Co.,  25 
Fed.  Rep.  .'il"). 

•^  Breiistiiiid  V.  Ins.  Co.,  4  Hill,  73;  8 
N.  Y.  2<IS);  59  Am.  Dec.  4S2;  E,-.oCa- 
brook  V.  Ins.  Co.,  54  Mi.  224;  Terry 
?•.  Ins.  Co.,  15  Wall.  580:  Ins.  Co.  v. 
Rodel,  95  U.  S.  232;  Manhattan  Ina. 
Co.  V.  Broughton,  109  U.  S.  121; 
Phadenhauer  v.  Ins.  Co.,  7  Heisk. 
5G7;    19  Am.    Rep.    C23;    Phillips   v. 


Ins.  Co.,  26  La.  Ann.  404;  21  Am. 
Hep.  .''»49;  Van  Zandt  v.  In.s.  Co.,  55 
N.  V.  1G9;  14  Am.  Rep.  215;  Conn, 
etc.  Ins.  Co.  v.  Croonie,  80  Pa.  8t.  92; 
27  Am.  Rep.  089;  Scliultz  r.  Ins.  Co., 
40  Oiiio  St.  217;  48  Am.  Rep.  070; 
Accident  Ins.  Co.  v.  Craadall,  120  U. 
Sj    rj.>7. 

''•>  iiigclow  V.  Ins.  Co.,  93  U.  S.  284; 
Adkins  v.  Ins.  Co.,  70  Mo.  27;  35  Am. 
Rep.  410;  Chapman  v.  lus.  Co.,  0 
Biss.  238. 

*  Northwestern  Mut.  Life  Ins.  Co. 
V.  Hazelett,  105  lud.  212;  55  Am.  Rop. 
192. 
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An  insurance  company  may  stipulate  that  if  the  in- 
sured kills  himself  when  insane  it  will  refund  the  pre- 
miums, or  it  may  stipulate  that  it  will  pay  the  policy  or 
refund  the  premiums  at  its  option,  in  accordance  with 
its  judgment  of  the  equities  of  tli(^  case.  In  the  latter 
case  the  right  to  exercise  the  option  cannot  he  waived 
initil  insanity  is  shown;  and  the  company  is  not  ohligod 
to  elect  within  the  sixty  days  after  proof  of  death,  if  it 
docs  not  appear  until  afterwards  that  insanity  existed.* 

§  2131.  "  Death  by  the  Hands  of  Justice."— This  means 
in  consequence  t)f  a  felony,  and  under  and  hy  virtue  of  a 
judicial  sentence  for  a  crime,  and  not  a  mere  killing 
which  would  he  justified  in  the  slayer  hy  the  law,  as  of 
an  escaping  prisoner  by  an  officer.'^ 

§  2132.  "Death  in  the  Violation  of  Law."— To  come 
within  this  phrase,  and  excuse  the  insurer  from  paying 
the  claim,  he  must  prove  that  the  insured  died  wdiile  en- 
gaged in  a  voluntary  criminal  act  which  he  knew  at  the 
time  to  be  a  crime  against  the  laws  of  the  state  or  country 
in  which  he  was.'  That  he  was  at  the  time  engaged  in  a 
trespass  against  property,  rendering  him  liable  to  a  civil 
action,  is  not  enough.*  Nor  can  the  phrase  be  construed 
to  include  suicide.'  And  the  insured  must  have  received 
the  death-blow  during  and  while  engaged  in  the  commis- 
sion  of  the  crime,  and  not  merely  as  a  consequence  of  it 
afterwards.^  And  the  violation  of  the  law  must  have  been 
the  cause  of  the  dcath.^ 


1.  Co. 
Hop. 


'  Salentine  v.  Ins.  Co.,  24  Fed.  Rep. 
159. 

'^  Siiruill  V.  Ins.  Co.,  1  Jones,  12G. 
See  Harper  r.  Ins.  Co.,  18  Mo.  lOlt. 

3  Clutic.  Ins.  Co.,  i;^  Allen,  308;  1)9 
Mass.  317;  Bradley  w.  Ins.  Co.,  3  Lans. 
341;  45  N.  Y.  422;  6  Am.  Rep.  115. 

*  dull'  V.  Ins.  Co.,  13  Allen,  308;  99 
Mass.  317. 

"  Patriek  t-.  Ins.  Co.,  4  Hun,  263; 
Darrow  v.  Ins.  Co.,  42  Uun,  245. 


«ClufTr.  Ins.  Co.,  13  Allen,  308;  99 
Mass.  317. 

'  Harper  v.  Ins.  Co.,  18  Mo.  109. 
In  Bradloy  v.  Ins.  Co.,  3  Lau:;.  341, 
45  N.  Y.  422,  6  Am.  Rep.  115,  0 rover, 
J.,  says:  "The  violation  of  law  in 
which  the  insured  is  engaged,  whetiier 
sueh  law  he  eriminal  or  eivil,  must 
have  some  connection  with  the  deatli, 
as  cause  and  eU'eet;  not  necessarily 
the  immediate  cause,  as  it  is  suHicieut 
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Tr.r.i'sTRATrnvs.  —  A  policy  is  nindo  void  if  tlio  iiifiirod  dio 
"in  tli(!  known  violation  of  liiw."  llo  is  killed  while  in  tlio  iict 
of  udultt'i-y.  'J'lic  j)olic'y  in  forfeit 'd.  Hiiviiif;  eoniniitted  adul- 
tery, he  is  afterwards  killed  hy  the  hushand  t)n  aeeotiiit  thereof. 
The  policy  is  not  forfeiti'd:  dorlzmunn  v.  lux.  Co.,  5  Thomp.  it  C. 
572.  A  policy  was  conditioned  to  he  void  if  tin-  assured  should 
dio  "in  or  in  consequence  of  tho  violation  of  the  laws."  The 
assured  and  his  brothers  j)lanned  an  assault  iii)on  1',  and  in 
l)ursuanec  thereof,  one  of  them  scn'zed  and  held  him  while  tho 
nssurcd  beat  him.  1!  <lrew  a  pistol,  and  tliJ  assured,  seeking  to 
escape,  was  killed  l)y  its  discliar}:;e.  !>  teslilieil  that  tin*  dis- 
cliar<;o  was  accidental,  llrld,  that  tho  policy  was  avt)iili'd: 
Miirrny  v.  Xcw  York  Life  J,if<.  Co.,  i)0  N.  V.  014;  4S  Am.  Hep. 
(J')tS.  A  policy  was  to  ho  void  "if  tho  assured  shall  die  hy  sui- 
cide, or  in  conse(|U(.'nco  of  tho  violation  of  any  law,  or  shall  ho 
convicted  of  a  felony,"  and  he  was  killed  while  conimittinj;  an 
unprovoked  assault  on  another,  under  circumstancos  rendering 
the  killing  jusliliahle  homiciilo.  Ifchl,  that  there  could  l)0  no 
recovery,  altiiough  the  crinio  may  have  heon  beneath  tho  grado 
of  a  felony:  Wolff  v.  Connecticut  Mut.  Life  Ins.  Co.,  5  Mo.  Af)p. 
2.'U).  A  policy  provided  that  it  sliould  be  forf(;itod  if  tho  assured 
ehould  die  "by  reason  of  intcniporanco,"  or  in  "known  violation 
of  tho  laws  "  of  tlio  states  of  tho  United  States.  Tho  assured, 
while  drunk,  committed  an  assault  and  battery  on  a  married 
wom.m,  and  while  so  engaged  was  killed  by  her  husband.  //('/(/, 
that  tho  policy  was  forfeited:  Bloom  v.  Ins.  Co.,  97  Ind.  478;  4!) 
Am.  Hep.  401).  A,  by  a  show  of  force  and  throats  to  rob,  ob- 
tained a  sum  of  money  from  a  public  building,  and  was  shot 
and  killed  while  escaping.  //t'/(/,  that  ho  did  not  "  dio  while 
violating  any  law"  within  the  meaning  of  a  clause  in  an  insur- 
ance policy  on  his  life:  (irlffin  v.  Western  Mut.  Ptcnerolrnt  Ass^n, 
20  Neb.  020;  57  Am.  Wrp.  848.  A  policy  provided  that  it 
should  not  extend  to  a  case  of  death  caused  by  "a  breach  of  tho 
law  on  tho  part  of  tho  assured,  or  by  his  willfully  exposing 
himself  to  any  unnecessary  danger  or  i)eril."  While  he  and  an- 
other were  ilriving  sulkies  in  competition  alongside  of  each 
other  at  a  horse-raco  for  money,  —  illegal  by  statute,  —  a  collis- 


if  it  puts  in  opcnition  that  cause.  To 
illustr.ito:  The  salo  of  lottury-tickuts 
is  proliibitud  !)y  the  criminal  la\v  of 
New  York.  No  cue  would  contend 
tliat  had  the  assured  died  in  the  state 
of  New  York  from  iieart-disease  while 
engaged  in  selling  lottery-tickets  the 
case  would  have  come  within  the  pro- 
viso. It  might  have  been  within  the 
strict  letter,  hut  not  at  all  within  the 
uiteutiou  of  the  parties,  for  the  reosou 


that  the  violation  of  law,  although 
criminal,  hail  no  possible  connection 
with  the  death,  and  in  no  possible 
way  increased  tlu  risk.  Again,  tho 
criminal  law  of  New  Y'ork  prohibits 
profane  cursing  and  swearing.  Sup- 
pose the  death  happened  from  some 
accident  while  the  assured  was  violat- 
ing the  law,  would  this  bring  tho  case 
within  the  proviso  ?  Clearly  not,  for 
the  reasons  above  atated. " 
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ion  ensued,  and  ho  junipod  to  the  ground  uninjured,  and  then 
Hturtcd  to  get  hohi  of  tho  reins  of  his  liorso,  whicii  were  hanging 
across  the  axle-trco;  and  wliiU'  dolMg  so  was  kiUcd  by  getting 
tangled  in  them,  falling  down,  aiul  Itcing  dragged  against  a 
Btone.  llrhl,  that  his  death  was  within  the  condition:  Insur- 
ance Co.  V.  Sedver,  Id  Wall.  531. 

§  2133.  "Death  while  in  Military  Service"  — "War 
and  Rebellion"  —  "Belligerent  Forces,"  etc.  —  Entering 
the  niilitaiy  service,  which  is  a  condition  of  forfeiture  in 
most  i)olicies,  includes  only  such  service  as  will  compel 
the  assured  to  enter  the  field  as  a  conhatant; '  therefore 
engaging?  in  bridge-building  in  a  hostile  country  is  not 
within  the  phrase;"  nor  taking  a  i^ierely  clerical  ])Osition 
in  tiio  oflico  of  the  adjutant-general,  subject  to  no  mili- 
tary order  or  service.''  But  that  the  cm  ring  the  service 
was  caused  by  the  threat  of  a  conseri[ition  is  not  mate- 
rial.* Death  from  a  roving  band  of  robi^ers  and  banditti 
is  not  a  death  from  "belligerent  forces,"  or  a  "  casualty 
or  consequence  of  war  or  rebellion.'" 

§2134.  Death  Resulting  from  Intemperance.  —  That 
the  insured  died  from  the  effect  of  intoxication  or  intem- 
perate habits  is  no  defense  to  the  policy,  unless  it  so  de- 
clares.* If  a  policy  is  by  its  provisions  to  be  void  when 
the  insured  shall  die  by  reason  of  intemperance  in  the 
use  of  intoxicating  liquor,  it  must  appear  that  intemper- 
ance is  the  paramount  and  proximate  cause  of  death.  It 
is  not  enough  that  the  insured  may  have  been  addicted 
to  habits  of  intemperance,  indulged  in  for  a  considerable 
period  prior  to  his  death.  Neither  intemperance  com- 
bined with  other  causes,  nor  intemperance  as  a  secondary, 
remote,  and  predisposing  cause,  even  though  it  may  have 

>  Welts  V.  Ins.  Co.,  4G  Barb.  412;  48  ♦  Dillard  v.  Ins.  Co.,  44  Ga.  119;  9 

N.  Y.  34;  8  Am.  Rep.  518;  New  York  Am.  Rep.  167. 

Life  Ins.  Co.  v.  Hendren,  24  Gratt.  540.  *  Welts  v.  Ins.  Co.,  46  Barb.  412;  48 

■'  Welts  V.  Ins.  Co.,  46  Barb.  412;  48  N.  Y.  :i4;  8  Am.  Rep.  518. 

N.  Y.  34;  8  Am.  Rep.  518.  *  May  on  Insurance,  sec.  299;  Reich- 

^  New  York  Life  Ina.  Co.  v.  Hen-  ard  v.  Ins.  Co.,  31  Mo.  518;  Horton  v 

dreu,  24  Gratt.  540.  lus.  Co.,  2  Big.  L.  &  Ace.  Ins.  Cas.  108. 
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rendered  the  insured  more  susceptible  to  the  attack,  and 
less  capable  of  resisting  the  ravages  of  disease,  the  disease 
being  tb*^  controlling  and  efficient  cause  of  death,  will 
avoid  the  policy.'  Where  a  polic}'  was  conditioned  to  be 
void  if  death  should  occur  "  while  the  insured  was,  or 
in  consequence  of  his  having  been,  under  the  influence 
of  intoxicating  drink,"  it  was  held  that  if  the  insured 
was  under  the  influence  of  intoxicating  drink  when  he 
died,  the  policy  was  avoided,  and  that  it  was  immaterial 
whether  or  not  the  drunkenness  was  the  cause  proximate 
or  remote  of  the  death.^  A.  specific  and  separate  stipula- 
tion that  if  the  assured  shall  become  intemperate  to  a 
certain  degree  the  company  may  cancel  the  policy  super- 
sedes a  general  stipulation  that  such  a  degree  of  intem- 
perance shall  work  an  absolute  forfeiture.^ 

Illustrations.  —  The  insured,  in  a  fit  of  delirium  tremens, 
escaped  from  those  having  him  in  charge,  ran  out  into  the 
streets,  and  was  exposed  in  scanty  clothing  to  the  inclemency 
of  the  weather,  which  exposure  contributed,  with  intemperance, 
to  bring  on  congestion  of  the  lungs,  of  which  he  died.  Held, 
that  the  insurer  was  not  liable  under  a  policy  excepting  a 
death  "  by  reason  of  intemperance  from  the  use  of  intoxicating 
liquor":  Miller  v.  Ins.  Co.,  31  Iowa,  216;  34  Iowa,  222. 


•  May  on  Insurance,  sec.  301;  Miller 
V.  Ins.  Co.,  31  Iowa,  216;  7  Am.  Key. 
22;  Holterhoff  v.  Ins.  Co.,  4  Big.  L. 
&  Ace.  Ins.  Cas.  395;  Ranney  v.  Ins. 
Co.,  May  on  Insurance,  sec.  302,  the 
court  saying:  "Tlie  real  question  in 
this  case  is,  whether  intemperance 
Ironi  the  use  of  intoxicating  liquors 
was  the  cause  of  death.  If  tlie  dis- 
ease from  whicii  the  insured  was  suf- 
fering was  detifiidii  tremeiiK,  or  munia 
a  pot  It,  or  other  disease  resulting  from 
intenipei'ance  from  the  use  of  into.vi- 
catiiig  liquors,  and  that  disease,  though 
not  necessarily  mortal,  yet  from  want 
of  helpful  application,  or  iieglect  of 
proper  care  or  treatment,  produced 
exhaustion  or  fever,  and  consequent 
death,  the  death  would  properly  be 
consiilered  as  resulting  from  the  in- 
temperance, even  if  the  disease  were 
not  so  mortal  in  itself  but  th:  ,t  with 
good   care,  aud  under   favorable  cir- 


cumstances, the  insured  might  have 
recovered;  yet  if  it  became  the  cause 
of  death  by  reason  of  the  most  ctlica- 
cious  mode  of  treatment  not  having 
been  adopted,  then  the  plaintilF  would 
not  be  entitled  to  recover.  If  tlie 
death  of  the  assured  was  caused  by 
any  drug  administered  to  him  in  the 
course  of  medical  practit'o  for  the  pur- 
pose of  cure,  in  sullicient  quantity  to 
protluee  death,  and  death  was  the  ef- 
fect of  the  drug,  and  not  of  the  dis- 
ease, then,  in  such  case,  the  death 
could  not  properly  bo  considered  as 
resulting  from  the  intejnpurance  in 
the  use  of  intoxicating  liquors,  and 
the  plaintiff,  upon  that  branch  of  the 
case,  would  be  entitled  to  recover." 

^  Shader  v.  Railway  Pass'r  Assur. 
Co.,  GO  N.  Y.  441;   23  Am.  Rep.  05. 

*  Northwestern  Mut.  Life  Ins.  Co 
V.  Hazelett,  105  lad.  212;  55  Am. 
Rep.  192. 
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§  2135.     Restrictions   on   Residence   and    Travel. — A 

condition  that  the  policy  shall  be  void  if  the  insured 
resides  or  goes  out  of  certain  limits  is  valid.'  The  "  set- 
tled limits"  of  the  United  States  means  the  established 
boundaries  of  the  Union,  and  a  death  beyond  the  region 
of  actual  settlement  is  covered  by  the  policy.'^  •  Where  a 
ponait  is  given  to  reside  without  the  restricted  limits  a 
certain  time,  if  the  insured  remain  beyond  that  time  the 
policy  is  void,  unless,  it  seems,  where  by  sickness  he  is 
unable  to  travel  back.'  But  even  in  such  a  case,  if  the 
insured,  when  he  obtained  the  permit,  was  in  bad  health, 
and  his  sickness,  therefore,  was  not  unforeseen,  the  act 
of  God  will  not  excuse  the  breach  of  the  policy.'*  "Where 
a  person,  insured  under  a  policy  providing  that  he  should 
not,  without  the  written  consent  of  the  insurers,  engage 
in  sea  service,  procured  such  written  consent  to  be  an- 
nexed to  his  policy,  and  paid  a  first  additional  premium 
therefor,  it  was  held  that  the  policy  was  forfeited  by  the 
continuance  of  the  insured  in  sea  service  for  more  than  a 
year  without  payment  of  another  additional  premium.^ 
A  permit  to  travel  beyond  the  restricted  limits  must  be 
strictly  followed  in  its  terms."     Thus  a  permit  to  make  a 


»  Douglas  V.  Ins.  Co.,  S3  N.  Y.  402; 
Evans  r.  Ins.  Co.,  04  X.  Y.  ;U)4;  Night- 
ini:alo  r.  Ins.  Co.,  o  ]!,.  [.  ,'5S.  Tims  a 
]i(ih(.'y  on  the  life  of  William  M.  Tweed 
was  lu'lil  avoided,  under  its  clause  re- 
•strietiiig  travel,  l)y  Ids  escaping  from 
iniprisonnient  in  New  York  aad  going 
to  Vigo,  in  Spain,  which  was  beyond 
the  limits  iirescribed.  Douglas  v. 
Knickerl)ficker  Life  Ins.  Co.,  55  How. 
Pr.  104;  83  N.  Y.  49'2. 

■^Cader  v.  Ins.  Co.,  22  N.  Y.  427, 
the  eoui't  .sayiag:  "The  primary  deti- 
nition  of  the  word  'settled'  is  fixed, 
placed,  established.  It  is  true,  it  is 
also,  though  more  rarely,  used  as  de- 
scriptive of  a  section  of  countiy  that 
is  'planted  with  inhabitants";  but  it 
is  obvious  that  it  can  never  with  pro- 
priety be  used  in  the  latter  sen  in 
connection  with  the  word  'limits.' 
Limit  means  boundary,  border  the 
outer  line  of  a  thing,  and  uothiug  else, 


except  when  used  to  convey  the  idea 
of  restraint.  Tliere  may  be  a  settled 
region,  a  settled  country,  or  a  settled 
territory,  but  there  can  be  no  such 
thing  as  a  settled  limit,  in  the  sense 
contended  for."  And  it  was  held  not 
to  bo  snsceptililo  of  meaning  "the  re- 
gion of  settlement." 

3  Baldwin  V.  Ina.  Co.,  3  Bosw.  530. 

*  i:van3  V.  Ins.  Co.,  04  N.  Y.  304. 

"  Ayer  v.  Ins.  Co.,  109  Mass.  430. 

«Ayer  v.  Ins.  Co.,  101)  Mass.  430. 
But  where  a  company  granted  the 
insured  a  permit  to  go  to  Cuba,  "he 
to  take  his  own  risk  of  epidenucs," 
and  he  died  from  yellow  fever  in  tiie 
city  of  Havana,  it  was  held  that,  the 
yellow  fever  not  being  prevalent  in 
Havana  at  that  season,  the  company 
were  liable  for  the  insurance:  I'oha- 
laski  V.  Mutual  Life  Ins.  Co.,  45  How. 
Pr.  504. 
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voyage  by  a  certain  route  will  not  cover  a  voyage  to  the 
same  place  by  a  different,  even  if  safer,  route.*  But  a  per- 
mit setting  forth  that  the  insured  is  about  to  proceed  to 
and  reside  at,  Belize  and  granting  liberty  to  reside  there 
for  one  year,  may  be  availed  of  for  any  year  thereafter 
during  the  currency  of  the  policy.'^  So  a  permission  to  go 
by  sea  in  a  first-rate  vessel  is  not  restrictive  of  the  mode 
of  travel,  whether  by  steerage  or  in  the  cabin.'  The  re- 
ceipt of  the  premium  after  a  violation  of  the  conditions 
will  waive  the  forfeiture,*  unless  it  is  provided  that  the 
agent  who  receives  the  premium  has  no  authority  to  waive 
the  condition.® 

§  2136.  Amount  of  Recovery. — A  policy  of  life  insur- 
ance is  a  valued  policy.  It  is  not  a  contract  of  indemnity. 
The  amount  of  the  insurance  is  the  measure  of  damages, 
unless  there  is  such  an  over-insurance  as  to  render  it  a 
wagering  policy,  and  therefore  void.*  Where  a  policy  is 
taken  out  on  a  debtor's  life  as  security  for  a  debt,  or  a 
debtor  insures  his  life  for  the  benefit  of  his  creditor,  the 
residue  after  payingthe  debt  belongs  to  the  debtor's  estate.^ 
The  fact  that  a  woman  to  whom  a  policy  taken  out  by  her 
husband  on  his  life  payable  in  four  years  to  her  is  plain- 
tiff in  a  pending  divorce  suit  at  the  time  of  the  maturity 
of  the  policy  does  not  preclude  her  from  claiming  the 
amount.*  The  creditors  of  an  insolvent  debtor  are  en- 
titled to  the  proceeds  of  insurance  policies  on  his  life, 
taken  out  in  the  name  and  for  the  benefit  of  his  wife. 


J  Hathaway  t).  Ina.Co.,  11  Cush.448. 

"  Notmau  j;.  Asa.  Co.,  4  Coin.  B., 
N.  S.,  47G. 

»  Tavlor  V.  Ins.  Co.,  13  Gray,  434. 

♦  Beviu  V.  Ins.  Co.,  23  Conn.  '244; 
Garber  v.  Ins.  Co.,  5  Big.  L.  &  Ace. 
Ins.  Cas.  221;  Lorie  %>.  Ins.  Co.,  5  Big. 
L.  &  Ace.  Ins.  Cas.  233;  Walsh  v.  Iiis. 
Co.,  .30  Iowa,  133;  f>  Am.  Rep.  604; 
Home  Ins.  Co.  v.  Pierce,  75  111.  42(i. 

^  Lorie  v.  Ins.  Co.,  5  Big.  L.  &  Ace. 
In.^.  Cas.  233. 

*>  Blids  ua  Insurance,  sec.  31;  May 


on  Insurance,  sec.  114;  Bevin  w.  Ins. 
Co.,  23  Conn.  244;  Miller  v.  Ins.  Co., 
2  E.  D.  Smith,  2(38;  (irattan  v.  lus. 
Co.,  15  Hun,  77;  St.  John  v.  Ins.  Co., 
2  Duer,  419;  Hoyt  v.  Ins.  Co.,  3 
Bosw.  440;  Trenton  etc.  Ins.  Co.  ?;. 
Johnson,  24  N.  J.  L.  581 . 

'  Cammack  v.  Lewis,  15  Wall.  043; 
American  Ins.  Co.  v.  Kobertshaw,  2(i 
Pa.  St.  189;  Courtney  -v.  Wright,  2 
Giff.  .337. 

**  /Etna  Ins.  Co.  v.  Mason,  14  R.  I. 
583. 
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1  only  to  the  extent  of  the  premiums  paid  after  he  hocame 

insolvent.'  A  stranger  who  pays  the  premiums  to  keep  it 
alive,  without  any  contract  with  the  insured  or  the  bene- 
ficiary, cannot  claim  reimbursement  after  the  policy  has 
matured.^  The  claim  of  a  policy-holder  in  an  insolvent 
life  insurance  company  should  be  valued  as  a  death  claim, 
whore,  from  the  age  and  health  of  the  chiimant,  reinsur- 
ance would  be  impossible.^ 

Ilia'STrations.  —  After  suit  was  begun  on  an  insurance  policy 
for  five  thousand  dollars,  to  be  paid  as  a  benefit  to  the  assured's 
"  Avife  and  children  equally,"  one  of  the  children  died.     Held, 
that  the  wife  and  remaining  children  were  entitled  to  the  full 
|jl  sum:  Covenant  MtUual  Benevolent  Association  v.  Hoffman,  110 

"  III.  GOB.     A  life  insurance  policy  stipulated  to  pay  one  third  of 

the  amount  if  death  should  ^r:nr  after  three  and  within  six 
months;  two  thirds  if  after  six  months  and  within  a  year;  the 
whole  if  after  a  year.  Held,  the  insured  having  died  within 
,,thrce  months,  that  the  whole  amount  was  payable:  Metropolitan 
Life  Ins.  Co.  v.  Drach,  101  Pa.  St.  278.  An  insurance  on  the 
.;  life  of  a  husband  was  payable  to  his  wife  or  her  legal  represent- 

atives. The  husband  paid  the  premiums,  and  he  had  the  right 
to  change  the  beneficiary  by  consent  of  the  insurers.  The  wife 
died,  and  subsequently  the  husband.  Held,  that  the  insurance 
money  belonged  to  the  husband's  estate:  Washington  Beneficial 
Endoivment  Association  y.  Wood,  4  Mackey,  19;  54  Am.  Rep. 
251.  A  man  insured  his  life  for  "his  wife,  M.,  and  children." 
He  had  children  by  a  former  wife  and  by  M.,  and  M.  had  a 
child  by  a  former  husband.  Held,  that  his  children  by  both 
wives  were  the  children  meant:  Koehler  v.  Ins.  Co.,  66  Iowa, 
325. 

§  2137.  Non-forfeiting  Policies.  —  A  policy  defined  in 
its  margin  as  a  non-forfeiture  policy  will  be  construed  as 
such,  if  possible.  All  intendments  wi'l  be  made  in  favor 
of  such  construction.*  Such  a  policy  is  not  forfeited  by 
a  failure  to  pay  interest  on  premium  notes  regarded  bj' 
the  company  as  a  loan  to  the  assured.^  A  provision  in 
an  insurance  policy  that  if  a  policy  for  its  surrender  value 

■  Central  Bank  v.  Hume,  3  Mackey,         ^  People  v.  Life  Ins.  Co.,  40  Hun,  44. 
3G0;  51  Am.  Kei..  780.  *  Cowles  r.  Ins.  Co.,  G:i  N.  H.  300. 

»  Meier  v.  Meier,  15  Mo.  App.  68.  »  Bruce  v.  Ins.  Co.,  58  Vt.  253. 
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is  taken  it  must  be  demanded  within  one  year  from  the 
time  an  accrued  premium  falls  due  refers  to  an  accrued 
premium,  for  the  non-payment  of  which  the  company  can 
determine  the  policy/  A  participating  policy  of  life  in- 
surance—for sharing  surplus  profits  of  the  company  with 
others  holding  similar  policies  —  does  not  create  a  trust 
relation  between  the  holder  and  the  comijany.'' 

Illustkations.  —  A  policy  provided  that,  upon  default  in  the 
payment  of  a  premium,  the  policy  might  Lu  exchanged  for  a 
paid-up  policy  upon  condition  of  delivering  the  policy,  receipted, 
within  sixty  days  from  the  date  of  default.  Held,  that  the  fact 
that  the  company  during  such  sixty  days  was  enjoined  from 
issuing  policies  afforded  no  excuse  for  a  failure  to  deliver  up  the 
policv  as  required  by  the  condition:  Universal  Life  Iiih.  Co.  v. 
Whitehead,  58  Miss.  226;  38  Am.  Rep.  322.  A  insured  his  life  on 
the  half-note  plan,  by  which  he  was  entitled  to  have  certain  divi- 
dends applied  in  reduction  of  the  premiums,  which  latter  he  paid 
yearly,  on  receipt  of  a  note  from  the  company  stating  the  balance 
due,  though  not  till  several  days  after  the  day  fixed.  Held,  thatr 
it  was  the  duty  of  the  company  to  send  liim  such  notice,  and  that 
they  were  estopped  from  pleading  a  forfeiture  on  the  ground  of 
non-payment  ad  diem:  Phoenix  Mutual  Life  Ins.  Co.  v.  Doder, 
lUG  U.  S.  30.  A  paid-up  policy  was  issued  to  plaintiff  for  three 
thousand  dollars.  The  annual  premium  was  $381). 16.  Plaintiff 
made  ten  annual  payments,  and  then  demanded  a  paid-up  policy 
for  the  amount  of  premiums  paid,  llehi,  that  the  company  could 
not  contend  that  plaintiff's  right  was  limited  to  three  thousand 
dollars,  the  policy  containing  no  words  of  restriction:  Christy  v. 
Homoeopathic  Mutual  Life  Ins.  Co.,  93  N.  Y.  345.  A  mutual 
insurance  policy  was  marked  "  non-forfeitable,"  the  premiums 
on  which  were  paid  by  a  note  given  for  part  of  the  premium, 
and  "to  remain  a  lien  upon  said  policy  until  it  becomes  due  by 
limitation,  Or  by  the  death  of  A  B,  when  the  note  shall  be  de- 
ducted from  the  said  policy,  unless  sooner  paid;  the  dividends 
on  the  policy  to  be  applied  to  the  payment  of  the  note."  Held, 
not  forfeited  by  non-payment  of  the  note:  Franklin  Life  Ins.  Co. 
v.  Widlace,  93  Ind.  7.  A  policy  provided  that  it  should  not  be 
forfeited  for  non-payment  of  premiums,  but  that  it  should  be 
continued  in  force  for  a  period  to  be  determined  in  a  certain 
manner;  or  that  the  assured,  at  his  option,  should  receive  a 
paid-up  policy  for  the  full  amount  of  premiums  paid,  "provided, 
that  uidess  this  policy  shall  be  surrendered,  and  such  paid-up 

I  Michigan  Mutual  Life  Ins.  Co.  v.         '^  Taylor  r.  Ins.  Co.,  9  Daly,  4Si};  i5'J 
Bowes,  42  Mich.  10.  How.  Pr.  408. 
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policy  shall  be  applied  for  within  ninety  days  after  such  non- 
})ayment  of  premium  as  aforesaid,  then  this  policy  shall  l)ovoid 
and  of  no  effect."  Held,  that  the  option  must  be  exercised 
within  the  ninety  clays,  or  that  the  right  to  have  the  policy 
contitnied  or  renewed  in  either  form  was  lost:  Knapp  v.  JJomce- 
opiilhlc  Mutual  Life  //)«.  Co.,  117  U.  S.  411.  A,  a  married  woman, 
held  a  policy  on  the  life  of  her  husband,  B,  for  her  benefit,  and 
payable  to  her,  her  executors,  administrators,  or  assigns;  but 
in  case  of  her  death  before  B,  it  was  payable  to  their  children. 
Oil  the  surrender  of  the  policy,  after  two  annual  premiums  had 
been  paid,  she  was  entitled  to  a  paid-up  policy.  Held,  that,  she 
having  died  before  the  payment  of  the  second  premium,  leaving 
children,  B  was  not  entitled,  on  tendering  payment,  to  a  paid- 
up  policy:  Continental  Ins.  Go.  v.  Hamilton,  41  Ohio  St.  274. 

§2138.  Assignment  of  Policy  —  Change  of  Benefici- 
aries. —  A  policy  of  life  insurance,  like  any  other  chose 
in  action,  is  assignable.*  Where  the  policy  is  issued  to 
"the  assured,  his  executors,  administrators,  and  assigns," 
to  pay  the  "  legal  representatives "  of  the  assured,  the 
policy  is  nevertheless  assignable,  and  the  provision  to  pay 
the  legal  representatives  is  designed  to  apply  only  to  a 
case  where  the  insured  died  without  having  previously 
assigned  the  policy,  and  is  not  to  be  construed  in  any 
sense  as  limiting  the  power  of  the  party  insured  to  as- 
sign.^ A  policy  made  payable  at  a  day  named  to  the  in- 
sured or  his  assigns,  or  to  his  personal  representatives  if 
he  should  die  before  the  day,  is  assignable;  and  the  as- 
signee may  recover,  although  the  death  is  before  the  day 
named.^  The  proceeds  of  a  life  insurance  must  go  as 
agreed  upon  and  directed  in  the  policy;  and  no  diver- 
sion, or  agreement  for  a  diversion,  will  be  effectual 
without  the  consent  of  him  to  whom  the  proceeds  are 
by  the  original    policy  directed   or   agreed   to  be  paid.* 


1  Palmer  v.  Merrill,  6  Cush.  28'2;  52 
Am.  Dec.  7S2;  Anthracite  Ins.  Co.  v. 
Sears,  109  Mass.  383;  Fitzpatrick  v. 
Ins.  Co.,  51)  Conn.  116;  7  Am.  St. 
Rep.  '28'j.  An  oral  assignment  by  a 
husband  to  his  wife  of  a  policy  on  his 
life  is  valid:  Chapman  v.  McElwrath, 
77  Mo.  38;  4G  Am.  Rep.  1. 


•^  New  York  Ins.  Co.  v.  Flack,  3  Md. 
341;  5(3  Am.  Doc.  742;  Anthracite 
Coal  Co.  V.  Sears,  109  Mass.  383. 

^  Now  York  Mutual  Life  Ins.  Co.  v. 
Armstrong,  117  U.  S.  591. 

*  Smith  V.  Ins.  Co.,  4  Dill.  353;  Die- 
trich V.  Ins.  Co.,  47  Wis.  602;  Still- 
well  V.  Ins.  Co.,   72  N.  Y.  385.     The 
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Thus  where,  as  is  usual,  a  policy  of  life  insurance  is 
made  payable  to  the  wife  or  children  of  the  insured, 
they  become  vested  with  the  entire  beneficial  interest  in 
the  insurance.'  One  who  procures  an  insurance  on  his 
life  payable  to  his  heirs  cannot  assign  it."'  One  whoso  life 
is  insured  for  another's  benefit  cannot,  by  will,  divert  the 
fund.''  Having  taken  out  a  policy  in  his  wife's  favor,  he 
cannot,  having  obtained  a  divorce  for  her  adultery,  have 
the  i)olicy  reformed  in  accordance  with  an  intention,  not 
communicated  to  the  company  when  it  was  issued,  that, 
in  such  circumstances,  it  should  not  be  payable  to  her.^ 
AV'horo  one  insured  his  life  for  the  benefit  of  his  wife  and 
children,  the  fact  being  unknown  to  them  until  after  his 
death,  a  surrender  of  the  policies,  made  by  him  as  guardian 
after  his  wife  had  died,  and  all  the  children  except  one  had 
arrived  at  full  age,  was  held  void,  and  they  entitled  to  the 
full  amount,  less  the  amount  of  premiums  vhich  accrued 
since  the  surrender.*  An  endowment  poacy  payable  to 
the  wife  of  the  insured  is  not  assignable."  But  in  the 
absence  of  statutory  prohibition,  a  policy  of  insurance 
upon  the  life  of  the  husband  for  the  benefit  of  the  wife 
may  be  assigned  or  pledged  by  her  as  collateral  security 
for  his  debts."     Insolvency  does  not  destroy  the  right  of 


insured  husband  was  allowed,  after 
the  death  of  his  wife,  to  change  tlie 
beueticiary,  in  (Jambs  v.  Covenant 
Life  Ins.  Co.,  50  Mo.  44;  but  this  was 
wliere  no  riglits  had,  by  the  death  of 
the  wife,  vci^ted  in  children  or  others. 
So  in  Robers  r.  Rol)ert3,  (54  N.  C.  (j95, 
tile  court  sustained  a  bydaw  of  tlie 
insurer  allowing  the  insured  to  ap- 
point an  executor  to  disburse  the  jjro- 
ceeds  to  the  beneficiaries,  a  proceed- 
ing in  aid,  rather  than  in  avoidance, 
of  vested  rights. 

'  Ruppert  ('.  Ins.  Co.,  7  Robt.  115; 
Chapin  V.  Fellowes,  36  Conn.  132;  4 
Am.  Rep.  40;  Gould  v.  Emerson,  99 
Mass.  154:  90  Am.  Dec.  720;  Frater- 
nal Ins.  Co.  17.  Applegate,  7  Ohio  St. 
292;  Robinson  v.  Duvall,  79  Ky.  83; 
42  Am.  Rep.  208;  Fowler  v.  Butterly, 
78  N.  Y.  68;  34  Am.  Rep.  507.     But 


see  Gainer  v.  Ins.  Co.,  17  Abb.  N.  C. 
7. 

'  Gosling  i\  Caldwell,  1  Lea,  454; 
27  Am.  R  p.  774. 

••  Wilmaser  ?'.  Continental  Life  Ins. 
Co.,  GO  Iowa,  417;  55  Am.  Rep.  277; 
Wcishart  v.  Muhl,  81  Ky.  33G. 

■•  Goldsmith  v.  Union  Mutual  Life 
Ins.  Co.,  17  Abb.  N.  C   1"> 

^  Wiiitohcad  v.  inc.  "'.  G.^  How. 
Pr.  394;  33  Hun,  i2o.  .  n  v  i-^mch  v. 
Mad.  Relief  Ass.,  i5  '.i?    ..' 

*  De  Jonge  v,  GcA-liuv  1C>  N.  Y. 
Sup.  Ct.  131. 

'  Collins  V.  Dawley,  4  Coi.  138;  34 
Am.  Rep.  72.  A  policy  taken  by  a 
man  on  his  life,  and  made  payable  to 
his  wife  or  her  assigns,  is  assignable  by 
her  in  a  state  the  law  of  which  permits 
her  to  transfer  her  property:  Damron 
V.  Ina.  Co.,  99  lud.  478. 
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u  man  to  insure  his  life  for  tlio  benefit  of  his  wife  and 
children.  The  fact  that  he  is  insolvent  at*thc  time  of  as- 
signing for  their  benefit  a  policy  previously  tjikcn  out  is 
not  proof  of  fraud.'  Money  received  by  a  wife  on  a 
policy  issued  upon  the  life  of  her  husband  for  the  bcnelit 
of  herself  and  children  is  not  subject  to  the  claims  of  her 
creditors."  Where  a  wife  insured  the  life  of  her  husband 
for  the  benefit  of  herself,  or  in  case  of  her  decease  of  her 
children,  and  she  died  before  her  husband,  and  also  one 
of  the  children  died  before  liim,  leaving  a  child,  it  was 
held  that  a  transmissible  interest  vested  in  the  children 
on  the  issuing  of  the  policj^and  that  the  grandchild  took 
by  descent  the  interest  of  its  parent.'  If  the  wife  insures 
for  herself  alone,  and  dies  before  her  husband,  the  interest 
descends  to  her  heirs.*  A  policy  payable  to  the  wife,  or 
in  case  of  her  decease  to  the  children,  there  being  no 
children,  becomes  the  absolute  property  of  the  wife,  and 
she  may  even,  after  a  divorce,  exchange  it  for  a  new  paid- 
up  policy.* 

iLT.usTKATioxg. —  A  policv  was  issued  to  A,  in  which  the 
insurer  proiuis^es  "to  pay  to  A,  his  assigns,  in  1897,  ....  or 
if  he  should  die  hefore  that  tiin(\  then  to  make  said  payment 
to  his  legal  re[)resentatives."  Ifeld,  thnt  the  promise  to  pay  in 
1897  is  assignahle;  the  promise  to  pay  the  representatives  upon 
death  is  not;  Annstronrj  v.  Ins.  Co.,  '10  Bhitchf.  498.  A  ob- 
tained a  policy  of  insurance  upon  his  wife's  life,  payable  to 
himself,  his  executors,  and  his  assigns.  A  dio(b  llis  wife 
afterwards  died.  HchJ,  that  the  poHcy  was  piiyable  to  A's 
executors:  Hardifs  Estate,  12  I'hihi.  29.  A  policy  upon  the 
life  of  the  husband  issued  to  the  use  of  his  wife,  and  if  she  died 
before  him  the  amount  was  mado  payahle  "to  her  children  for 


»  McCiitcheon's  Appeal,  99  Pa.  St. 
133.  Uiiiler  a  statute  ponnitting  a 
wife  to  insure  lier  husband's  life  for  lior 
benefit,  aniUioId  the  proceeds  as  against 
his  creditors,  less  prenuums.  with  in- 
terest, paid  by  liini  within  the  statu- 
tory period  of  limitation  witli  intent 
to  defraud  creditors,  she  may  in  like 
manlier  hold  the  proceeds  of  a  policy 
which  the  husband  has  procureil  on 
bis  own  life  and  assigned  to  her  when 


insolvent:    Cole  v.  Marple,  98  111.  58; 
38  Am.  Rep.  S3. 

^  Leonard  r.  Clinton,  2G  Hun,  288. 

*  Continental  Ins.  Co.  r:  Palmer,  42 
Conn.  GO;  19  Am.  Rup.  030;  Robinson 
r.  Duvall,  79  Ky.  83;  42  Am.  Rep. 
208. 

*  Hutsonr.  Merriiield,  51  Ind.  24;  19 
Am.  Rep.  722. 

'  Phiciii.x  Ins.  Co.  v.  Dunham,  46 
Couu.  79;  33  Am.  Rep.  14. 
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tlicir  use,  or  to  their  guardian  if  under  age."  She  died  before 
her  husband.  IL'ld,  that  a  gvandcihild,  the  issuo  of  one  of  the 
chiUlren,  who  died  before  his  mother,  was  entitled  to  a  sluire: 
Hull  V.  Hull,  02  llow.  Pr.  lUO.  A  ])oHcy  was  issued  to  a  girl 
of  fourteen  on  her  brother's  hfe.  Slie  then  had  an  insurable 
interest  in  his  life,  which  afterwards  ceased,  when  she  became 
hostile  to  him.  It  did  not  appear  that  his  life  was  in  danger 
from  her.  Held,  tliat  he  could  not  compel  the  cancellation  of 
the  policy  on  returning  the  premiums  to  the  company:  Pcrkhnni 
V.  GrladUnj,  17  Abb.  N.  C.  18.  One  by  will  gave  to  his  daughters 
the  proceeds  of  a  life  insurance,  and  afterwards,  being  behind- 
hand in  his  assessments,  wrote  to  his  wife  that  the  inclosed  note 
made  the  policy  liers,  if  she  wished  to  keep  it  up.  The  "inclosed 
note"  assigned  the  policy  to  her.  She  paid  the  assessments. 
Afterwards  lie  died.  Held,  that  the  amount  of  the  policy  was 
payable  to  her:  Swift  v.  Rallwdy  Pass.  &  Benefit  Ass'n,  9G  111. 
300.  A  husband  procured  an  insurance  upon  his  life  for  the 
benefit  of  his  wife,  and  delivered  lier  the  policy.  Afterwards, 
without  consideration,  and  without  any  design  to  part  with  her 
property  therein,  but  by  the  undue  influence  and  control  of  her 
husband,  she  was  induced  to  execute  an  assignment  of  the 
policy,  without  any  knowledge  of  the  purpose  or  purport,  to  a 
third  person,  who  assigned  it  to  a  fourth,  and  these  assignees 
paid  the  premiums.  Held,  that  the  wife  was  entitled  to  the 
amount  of  the  insurance,  independent  of  the  question  whether 
the  ])olicy  was  assignable  under  the  statute:  Foxder  v.  Butterly, 
78  N.  Y.  68;  34  Am.  Rep.  507.  A  wife  procured  a  policy  upon 
the  life  of  her  husband,  payable  to  her  if  living;  if  not,  to  her 
children.  Both  she  and  one  of  her  children  died  before  the  hus- 
band. Held,  that  a  transmissible  interest  vested  in  the  children 
upon  the  issuing  of  the  policy,  and  that  the  heirs  of  the  deceased 
child  took,  by  descent,  its  interest,  and  were  entitled  to  a  por- 
tion of  the  amount  assured:  Continental  Life  Ins.  Co.  v.  Palmer, 
42  Conn.  60;  19  Am.  Rep.  530.  A  wife  took  a  policy  upon  the 
life  of  her  husband.  She  died  before  her  husband.  Held,  that 
she  had  such  an  interest  in  and  ownership  of  the  policy  and 
right  to  the  proceeds  as  would  at  her  death  descend  to  her 
heirs,  notwithstanding  the  husbai'd  was  living-  Hutson  v.  Mer- 
rifield,  51  Ind.  24;  19  Am.  Rep.  722.  A  man  procured  a  policy 
on  his  life  "for  the  benefit  of  his  wife  and  children,"  and  pay- 
able "to  the  said  assured,  their  executors,"  etc.  Held,  that  the 
money  assured  was  to  be  distributed  among  the  beneficiaries 
equally,  and  not  according  to  the  statute  of  distribution:  Cra- 
gln  v.  Cragin,  66  Me.  517;  22  Am.  Rep.  588.  On  the  application 
of  a  wife,  a  policy  on  the  life  of  her  husband  was  issued  for  her 
sole  benefit,  and  in  the  event  of  her  death  before  her  husband, 
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for  the  benefit  of  her  children.  The  wife  having  died  leaving 
cliildren,  the  husband  surrendered  tlu;  policy  to  the  conip.'iny 
and  procured  another,  liUewise  on  his  own  lift?,  for  the  siiiue 
amount  at  the  same  i)reniiuni,  antctlated  to  correspond  with 
the  date  of  the  former  policy,  and  made  p;iyablo  solely  to  him- 
self. The  husband  soon  died.  Ilrl'l,  that  the  children  were 
eiiuitably  entitled  to  the  proceeds  of  the  substitrted  policy  i\H 
against  the  creditors  of  the  laisl}and:  Chupui  v.  /•'  tloircs,  .'>() 
Conn.  132;  4  Am.  Rep.  41).  A,  in  insuring  his  life,  infoi-med 
the  comi)any  that  he  desired  to  assign  the  policy  to  !>.  lie 
executed  two  copies  of  an  assignment  of  tiie  policy  to  P>, 
delivtired  one  to  the  company,  but  did  not  deliver  the  other  to 
15.  IL'h^,  that  B,  notwithstanding,  was,  on  A's  death,  entitled  to 
the  fund:  Scott  v.  Dirhon,  lUS  Pa.  St.  G;  50  Am.  Hep.  1^)-'. 
A  man  procured  a  policy  payable  to  his  wife,  and  without  her 


changed  it  for 


d- 


knowledge  until  after  his  d( 
policy,  which  also  without  her  knowledge  he  surrendered  for  a 
certificaie,  which  he  assigned,  and  which  was  paid.  Held,  that 
the  wife  might  ratify  the  exchange  and  repudiate  the  surrender: 
People  V.  Ins.  Co.,  15  Abb.  N.  C.  75.  P.  took  out  a  non-forfeit- 
able  policy  under  seal,  wherein  he  was  named  as  the  covenant(>", 
upon  his  own  life,  payable  to  S.,  a  sister,  for  whom  he  was  under 
no  obligation  to  provide.  At  the  time  of  taking  out  the  policy, 
P.  was  told  and  believed  that  he  could  without  S.'s  consent 
change  it  to  any  one  he  chose.  The  policy  was  retaim;d  by  P., 
who  paid  four  of  the  five  yearly  premiums,  and  S.  knew  nothing 
of  the  transaction  until  informed  afterwards  by  P.,  when  she 
refused  to  assign  it  to  him.  Held,  that  a  bill  in  equity,  brought 
against  S.  and  the  insurance  company  to  compel  S.  to  assign 
the  policy  to  P.,  could  not  be  maintained:  Potter  v.  Spllmaa, 
117  Mass.  322.  A  policy  was  taken  by  a  wife  en  the  life  of  her 
husband,  in  favor  of  and  made  payable  to  her  children.  After 
the  payment  of  several  premiums,  she  assigned  this  policy  in 
payment  of  a  debt  of  her  husband,  and  thereupon  the  assignee 
paid  several  successive  premiums.  After  the  death  of  the  hus- 
band, the  children  filed  a  bill  in  equity  claiming  the  whole  sum 
insured.  Held,  that  they  were  entitled  only  to  the  value  of  the 
policy  at  the  time  of  its  assignment,  on  the  ground  that  the 
gift  from  the  mother  to  them  was  executed  only  to  that  extent: 
Landrum  v.  Knoides,  22  N  J.  Eq.  594.  A  policy  was  by  its 
terms  payable  at  the  death  of  the  insured  to  his  wife  if  then 
living,  or  if  not  living,  then  to  her  children,  with  the  proviso 
"  that  in  case  of  the  decease  of  the  wife  during  the  lifetime  of 
the  assured,  the  said  assured  may,  at  his  option,  substitute  any 
other  beneficiary  under  this  policy."  Held,  that  such  substitu- 
tion must  be  made  upon  the  decease  of  the  wife,  or  within  a 
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rensonablo  time  thoroafter.  It  cannot  be  made  after  the  date 
fixed  for  the  next  ensuing  payment  of  pn^niium  on  tlie  policy: 
E'tHcman  v.  Jiidah,  1  Flippin,  027.  A  policy  on  the  life  of  a 
husband,  payable  in  case  of  death  to  his  wife,  and  in  case  of 
her  death  before  her  husband's  death,  payable  to  his  children, 
was  assigned  by  the  wife,  who  died  before  her  husband.  JleU., 
that  the  wife's  interest  was  contingent  on  her  surviving  her 
husband,  and  that  the  assignment  was  void:  Connecticut  etc. 
Ins.  Co.  V.  Uurroudhs,  o4  Coiui.  305;  91  Am.  Dec.  725.  A 
policy  of  insurance  on  tlie  life  of  B.  was  made  payable  to  M., 
who  held  it  for  the  benefit  of  a  creditor  of  the  insured,  although 
without  the  knowledge  of  the  creditor.  ]i.  having  died,  held , 
that  an  action  lay  against  M.  by  the  creditor  for  so  much  of 
the  proceeds  of  the  policv  as  would  satisfy  the  debt:  Ihitchings 
V.  Miner,  46  N.  Y.  456;  7  Am.  Rep.  369.  A  father  insured  his 
life  for  the  benefit  of  his  infant  daughter,  himself  paying  the 
premiums  and  retaining  the  policy,  the  policy  running  to  the 
daughter,  her  executor,  etc.  Held,  that  on  her  death  the  legal 
representative  of  the  daughter  was  entitled  to  possession  of  the 
policy:  Glanz  v.  Gloeckier,  104  111.  573;  44  Am.  Rep.  94.  A 
man  procured  a  policy  on  his  life,  payable  to  his  wife  if  living, 
otherwise  to  his  children  or  their  guardian.  The  wife  died 
leaving  children.  The  insured  had  then  paid  all  the  premiums 
ever  required  by  the  policy.  Afterwards  he  remarried  and  had 
another  child,  surrendered  the  policy,  and  took  a  paid-up  policy 
for  the  benefit  of  the  second  wife.  Held,  invalid  as  against  his 
children,  and  that  all  the  children  by  both  marriages  were  en- 
titled to  share:  Richer  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn. 
193;  38  Am.  Rep.  289.  S.  insured  his  life  for  the  benefit 
of  his  wife,  and  paid  the  premiums  until  her  death,  he  and  two 
children  surviving.  Afterwards  he  assigned  his  interest  to  H. 
as  security,  and  H.  paid  the  premiums  until  S.'s  dej),th.  Held, 
that  on  the  wife's  death  one  third  of  the  policy  went  to  the  hus- 
band, and  two  thirds  to  the  children,  and  that  H.  could  take 
only  the  one  third,  but  that  he  was  entitled  to  be  reimbursed 
for  the  premiums  he  had  jiaid,  with  interest:  Hurley  v.  Heist, 
86  Ind.  196;  44  Am.  Rep.  285. 
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§  2139.  Assignment  of  Policy  to  Person  having  No 
Interest  in  Life  of  Insured. — If  the  policy  is  valid  when 
made,  it  is  not  defeated  by  assigning-  it  to  a  person  having 
no  legal  interest  in  the  life  of  the  person  insured.* 

»  Clark  V.  Allen,  11  R.  I.  439;  23  ningham  v.  Smith,  70  Pa.  St.  450; 
Am.  Kop.  400;  St.  John  v.  Ins.  Co.,  V^alton  v.  Iiis.  Co.,  20  N.  Y.  .32;  Reese 
13  N.   Y.  31;  (34  Am.  Dec.  52<);  Cun-    v.  lus.  Co.,  23  N.  Y.  110;  Olinstead  v. 
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Keyes,  85  N.  Y.  R03;  Mutual  Life  Ins. 
Co.  V.  Allen,  138  Mass.  24;  52  Am. 
Rop.  245.  But  in  Stevens  v,  Warren, 
101  Mass.  6(5(5,  the  court  say:  "The 
^'eueral  rule  recognized  by  the  courts 
lias  been  that  no  one  can  have  an  in- 
surance upon  the  life  of  another  unless 
he  has  an  interest  in  the  continuance 

of  liis  life Wlien  the  contract 

between  the  insured  and  the  insurers 
is  expressed  to  be  for  the  buno'it  of 
another,  or  is  made  payable  to  an- 
other than  the  representative  of  ti  e 
insured,  it  may  be  sustained  ajctrd- 
ingly.  The  same  would  probaldy  be 
held  in  the  case  of  an  assiynin'iit  with 
the  assent  of  the  insurers.  But  if  the 
assignee  has  no  interest  in  the  life  of 
the  subject  of  tlie  insurance  which 
would  sustain  a  policy  to  himself,  the 
assignment  would  only  take  effect  as  a 
designation,  by  mutual  agreement  of 
the  contracting  parties,  of  the  person 
who  should  be  entitled  to  receive  the 


proceeds,  wlicn  due,  instead  of  the 
personal  representatives  of  the  in- 
sured. An(l  if  it  should  appear  that 
the  arrangement  was  a  cover  for  a 
speculating  risk,  contravening  tlie 
general  policy  of  tlie  law,  it  would 
not  be  sustained.  The  purpose  of  tlio 
clause  m  tlie  policy  forl)idding  assign- 
ments without  tiio  assent  of  the  com- 
pany, in  concurrence  with  the  policy 
of  tlie  law,  is  undoubtedly  to  guard 
against  the  increased  risks  of  specu- 
lating insurance."  Tiio  view  that  an 
assignment  to  one  having  no  insurable 
interest  is  invalid  is  hcUl  in  Fioiiklin 
Ins.  Co.  V.  Haz/ard.  41  Ind.  11(5;  V.i 
Am.  Rep.  313;  Franklin  Ins.  Co.  r. 
Sefton,  53  Ind.  380;  Cammack  v.  Lewis, 
15  Wall.  043;  Warnock  v.  Davis,  104 
U.  S.  775;  Mo.  Valley  R.  R.  Co.  v. 
Sturges,  18  Kan.  93;  2(5  Am.  Rep.  7(51 ; 
Helmetag  v.  Miller,  7G  Ala.  ?83;  52 
Am.  Rep.  310;  Basye  v.  Adams,  81 
Ky.  308. 
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ACCIDKNT  INSURANCE. 

§  2140.  Accident  insiiraneo  —  Wliat  is  "  accident  "  ? 

§  1.M  U.  Tnivuling  —  Alighting. 

8 '2I4'J.  DLsoaso  -  -  I'oisoii. 

g  MW.i.  CDiitrilmtiiry  m'^'ligcnco  not  a  defense. 

§  'JI-14.  C'iiaiigo  of  ocoupatioii  —  Increase  of  risk. 

g  i>145.  Disabilities  —  "  Total  disability." 

§2140.     Accident  Insurance — What  is  "Accident"? 

—  Ill  the  case  of  insurance  against  accidental  injury  or 
death,  the  meaning  of  the  word  "  accident "  is  most  mate- 
rial. Death  by  accident  has  been  defined  to  be  "death 
from  any  uncx])ected  event  which  happens  as  by  chance, 
or  which  docs  not  take  place  according  to  the  usual  course 
of  things.'"  And  in  a  recent  New  York  case,  an  accident 
is  said  to  bo  the  happening  of  an  event  without  the  aid  or 
the  design  of  the  person  injured,  and  which  is  unforeseen.'^ 
Insurance  against  injury  by  accident  includes  all  accidents 
not  excepted  by  the  terms  of  the  policy.^  A  general  in- 
surance, however,  against  death  l)y  "  violent  and  accidental 
means,"  followed  by  a  proviso  that  the  insurers  will  not 
be  responsible  for  death  caused  by  certain  specified  means, 
or  happening  in  certain  specified  modes,  must  be  construed 
as  covering  injuries  happening  by  violent  and  accidental 
means,  and  not  by  the  causes  and  modes  specified  in  the 
excluding  i^roviso.     The   exclusion   of  responsibility  for 


'  North  Am.  Ins.  Co.  r.  Uurroutiliss, 
GO  I'a.  St.  43;  8  Am.  Rep.  '2\'2;  Mc- 
Carthy r.  Ins.  Co.,  8  Riss.  :i&2.  In 
a  Connecticut  case  it  wa.s  hclil  that 
"rupture  caused  hy  jumping  from  the 
cars  while  in  motion,  and  afterwanhs 
running  to  accomplisih  certain  l)usinesH 
purposes,  done  voluntarily,  antl  in  the 
ordinary  way,  and  witliout  any  neces- 
sity therefor,  and  with  no  unforeseen 
or  involuntary  movement  of  tiie  body, 
such  Oil  stumbling  or  slipping  or  falling, 


is  not  by  vir)lent  and  accidental  means. 
It  niiglit  lie  otherwise  if,  in  jumping, 
the  insured  should  lose  his  b;ilance  an(l 
fall,  or  strike  against  some  unforeseen 
object,  or  in  runiiini,'  siiould  stumble 
or  slip":  Southard  y.  Ins.  Co.,  34  Conn. 
574. 

■'  Paul  P.  Ins.  Co.,  112  N.  Y.  472;  8 
Am.  St.  Rep.  7r)S. 

^  Prov.  Life  Ins.  Co.  v.  Fennell,  49 
111.  J80;  Prov.  Life  Ins.  Co.  v.  Martin,, 
32  Md.  310. 
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(U'litli  or  iiijiiiTiii  ccrtuiii  spccifitMl  ways  dc  .<  not  (M»liirj:;o 
tli(!  s{'(»j)(!  of  tlif  j^onoral  olausu  ho  us  to  includo  cases  liap- 
]>t'ninj,'  otliorwLsu  than  by  violent  unci  iiccidcntal  means.' 
A  8j>rain  of  the  muscles  of  the  hack  caused  by  lifting 
heavy  wei^^hts  in  tlio  course  of  business  is  injury  by  ac- 
cident or  violence  "occasioned  by  external  or  nniterial 
causes  o])erating  on  the  person  of  the  insured."*  Heath 
by  drowning  is  death  by  "accident  or  violence";"  and  so, 
it  seems,  is  death  by  being  killed  by  robbers.*  A  death 
caused  from  escaping  gas  in  a  sleeping  ai)artment  is 
caused  by  "external,  violent,  and  accidental  means."* 
An  insurance  against  death  from  bodily  injury  may  in- 
clude death  from  apoplexy  caused  by  bodily  injury."  Any 
accident  arising  in  the  course  of  traveling  on  a  railroad  is 
a  "  railroad  accident."  An  accident  to  the  railroad,  or 
machinery  connected  with  it,  is  not  essential.^    liut  death 


I  Soutliaicl  V.  Ina.  Co.,  34  Conn.  574. 

•I  Martin  v.  Ins.  Co.,  1  Post.  &  F.  ')()."). 

"  iMiillory  V.  Ins.  Co.,  47  N.  Y.  fc'; 
7  Am.  Kep.  410.  In  Trew  v.  Ass.  Co., 
5  Hurl.  &  N.  211,  tlio  (k'ceiisetl  wont 
to  liiitlu!  in  tlie  sea,  and  was  not  aftur- 
wanls  seun  alive,  liis  clothes  being 
found  on  tlie  shore,  and  his  hody  iu 
the  sea.  The  court  held  the  coniiiany 
liable,  CocUlturn,  C.  J.,  sayinj;:  "The 
counsel  lor  the  defemlant  contended, 
in  etl'ect,  that  wiiere  the  cause  of  doatii 
IM'oiluce.s  inuiieduite  death  without  the 
intervention  of  any  external  injury, 
the  iioliey  tloes  not  apjdy;  and  whereas 
li'oni  the  action  of  tlio  water  there 
i.s  no  extiiiiiil  injury,  death  by  tho 
action  of  liie  water  is  not  within  the 
meaning  of  tins  jiolicy.  That  argu- 
mi'nt,  if  carried  to  its  extreme  Icngtii, 
Would  aii[)ly  to  every  case  where  ileath 
was  innuediate.  It  a  man  fill  from 
the  top  of  a  house,  or  overboard  from 
a  ship,  and  was  killed,  or  if  a  n  an  was 
sullocated  by  the  smoke  of  a  house  on 
fire,  such  case.-,  would  be  excluded  from 
the  policy,  and  the  etfect  would  be  that 
policies  of  this  kind  in  many  cases 
will  re  death  resulted  from  accident 
would  afford  no  protection  whatever 
to  the  assured.  We  ought  not  to  give 
to  those  policies  a  construction  which 
will  defeat  the  protection  of  the  assured 


in  a  large  class  of  cases.  We  arc  there- 
fore of  opinion  that  if  there  was  evi- 
dence for  tlie  jury  that  the  deceased 
died  by  drowning,  that  was  a  death 
by  accident  witliin  the  terms  of  this 
policy."  In  Winspear  I'.  Ins.  Co.,  43 
L.  T.,  N  S.,  4.1<>,  it  was  held  that 
where  a  man  in  an  epileptic  lit  fell 
into  tho  water  and  was  drowned,  the 
death  was  accidental,  and  by  an  injury 
caused  by  some  "outward  and  visil)le 
sign."  And  see  ]!■  ynolds  r,  Ins.  Co,, 
'J-J  L.  T.,  N.  S.,  S'JU.  Ill  Mallory  r.  Ins. 
Co., 47  N.  Y.  r>i>.  7  Am.  Kep.  410,  where 
the  deceased  was  found  in  a  creek, 
dead,  with  a  cut  on  his  head,  it  was 
held  tliat  the  que^ition  of  the  cause  of 
his  d.athwas  projicrly  left  to  the  jury. 

*  See  llipley  v.  Ins.  Co..  '2  iJig.  L.  & 
Ace.  Ins.  Cas.  7oS;  IG  Wall.  IWr,  1 
iJill.  40:5. 

•'  r.uil  r.  Travelers  Ins.  Co.,  4")  Hun, 
.Si:?;  ll-J  N.  Y.  47-2;  8  Am.  St.  Rep. 
75S;  U.  S.  Mutual  Accident  Ass'n  i'. 
Newman,  84  \'a.  5'2. 

•'  National  Benefit  Ass'n  r.  Graunian, 
107  Ind.  'JS8. 

'  Hence  it  has  been  ruled  that  a  pas- 
senger who  in  alighting  from  a  train 
slipped  from  the  car-step  and  Avas  in- 
jured sutl'ered  a  "railroad  accident" 
within  a  policy  of  insurance:  Tlieobald 
V.  Ass.  Co.,  10  Ex.  44. 
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by  sunstroke  is  not  death  by  accident.^  Suicide  cannot  be 
regarded  as  a  death  by  accident  or  from  accidental  causes 
from  the  fact  that  it  was  committed  wliile  the  assured  was 
insane,  and  the  insanity  was  produced  or  accelerated  by 
an  accidental  fall  or  injury.^  The  mere  fact  that  one  was 
injured  in  an  "affray  "does  not,  without  more,  show  cul- 
pability on  his  part,  or  show  that  his  injury  was  not  the 
result  of  an  "  accident."  ^ 

Illustrations.  —  The  insured  was  pitching  hay.  The  handle 
of  tlie  pitchfork  slipped  through  his  liands  and  struck  liim  on 
tlie  bowels,  inflicting  an  injury  which  produced  peritoneal  in- 
flammation, in  consequence  of  which  be  died.  Held,  an  acci- 
dental death:  North  American  Ins.  Co.  v.  Burrovghs,  69  Pa.  St. 
48;  8  Am.  Rep.  212.  An  accident  policy  insured  against  death 
from  bodily  injuries  effected  tlirough  external,  accidental,  and 
violent  means,  and  provided  that  it  should  not  extend  to  death 
caused  "  wholly  or  in  part  by  bodily  infirmities  or  disease,  or 
to  death  caused  by  suicide."  The  assured,  while  insane,  hanged 
himself.  Held,  that  an  action  on  the  policy  was  maintainable: 
Crandal  v.  Accident  Ins.  Co.,  27  Fed.  Rep.  40;  120  U.  S.  527. 
An  accident  policy  insured  against  death  from  external,  violent, 
and  accidental  means.  There  was  a  proviso  excepting  death  by 
suicide,  whether  the  assured  should  be  sane  or  insane.  Held, 
that  death  from  external  violence  was  shown  by  proof  that 
death  ensued  from  a  pistol-shot  through  the  heart;  that  the 
presumption  was  against  suicide;  that  from  the  mere  fact  of 
death  it  was  not  to  be  presumed  that  the  assured  was  murdered; 
and  that  the  question  of  suicide  or  murder  was  for  the  jury: 
Travelers  Ins.  Co.  v.  McConkey,  127  U.  S.  661.  The  assured 
was  found  dead  in  a  hot  plunge-hath,  in  an  almost  standing 
position.  There  were  two  slight  bruises  on  his  head,  insufficient 
to  cause  death,  which  resulted  probably  from  an  epileptic  attack. 
Held,  that  he  came  to  his  death  from  other  causes  than  "  ex- 
ternal, violent,  and  accidental  means,"  within  the  meaning  of 
that  phrase  as  used  in  the  policy:  Tennant  v.  Travelers  Ins. 
Co.,  31  Fed.  Rep.  322. 


»  Sinclair  v.  Ins.  Co.,  3  El.  &  E.  478, 
the  court  saying:  "  We  cannot  think 
disease  produced  by  the  action  of  a 
known  cause  can  be  considered  as 
accidental.  Thus  disease  or  death 
engendered  by  exposure  to  heat,  cold, 
damp,  the  vicissitudes  of  climate  or 
atmosjiheric  influences,  cannot,  we 
think,  properly  be  said  to  be  acci- 
dental, unless  at  all  events  the  expos- 


ure is  brought  about  by  circumstances 
which  may  give  it  the  charp.'^ter  of 
accident." 

''  Sheeter  v.  West.  Ins.  Co.,  65  Mich. 
)99;  8  Am.  St.  Rep.  882.  But  see 
Crandall  v.  Ins.  Co.,  27  Fed.  Rep.  40; 
120  U.  S.  527. 

"  Chosen  Friends  Sup.  Council  v. 
Garrigus,  104  Ind.  133;  54  Am.  Rep. 
298. 
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§  2141.  Traveling — Alighting — Etc.  —  A  person  may- 
be traveling  in  ii  carrij'go  while  alighting  therefrom, 
until  he  has  coraplctcly  disconnected  himself  and  landed. 
And  an  accident  happening  to  the  insured  after  the  train 
has  stopped  at  the  station,  by  slipping  off  the  step  of  tho 
car,  is  a  railroad  accident  "  in  a  carriage  on  a  line  of  rail- 
road."^ And  so  one  is  "traveling  in  a  conveyance  pro- 
vided for  the  transportation  of  passengers,"  if,  while  in  the 
prosecution  of  the  journey  had  in  view  when  the  insur- 
anee  was  procured,  ho  elects  to  go  on  foot,  this  being  a 
usual  mode  of  making  the  transit  from  the  steamboat 
wharf  to  the  railroad  station,  although  a  conveyance  by 
means  of  public  hack  may  be  had  for  hire  by  travelers 
so  desiring  to  make  tho  transit,  which  he  might  have 
taken."  A  railroad  passengers'  insurance  company  which 
insures  against  "any  accident  while  traveling  by  public 
or  private  conveyance  "  is  liable  for  the  death  of  an  en- 
gineer actually  engaged  in  running  trains,  by  an  accident 
occurring  on  the  railroad  upon  which  he  is  employed.^ 

Illustrations.  —  The  policy  provided  that  the  insurers 
should  be  liable  for  injuries  "  when  accidentally  received  by 
the  assured  while  actually  traveling  in  a  public  conveyance 
provided  by  common  carriers  for  the  transjiortation  of  passen- 
giM'S."  The  assured  took  ])assage  from  Chicago,  having  pur- 
chased a  ticket  /or  Kankakee.  Tlie  train  stopped  at  tliat 
place,  and  he  aliglited,  standing  in  the  door  of  the  depot  whilo 
the  engine  took  water,  until  the  train  started,  moving  slowly  to 
the  coal-house  for  the  ])urpose  of  taking  fuel,  when  he  walked 
rapidly  or  ran  to  the  train,  and  reacliing  the  forward  })latform 
of  the  rear  car,  threw  out  his  hand  as  if  attempting  to  got 
on  bi  ard,  when  he  fell  between  the  cars.  Held,  that  the  loss 
was  within  the  policy:  Tonlcy  v.  P(us.  ybss.  Co.,  3  IJiss.  399. 
Tho  insured  attempted  to  jump  on  a  public  omnibus  while  it 

traveling  bj'  private  conveyance  with- 
in the  nieaiiini,^  of  a  policy  insuring 
against  accidents  while  "traveling  hy 
piililio  or  private  conveyance  ":  Ripley 
i\  Ass.  Co.,  I  Dill.  40:};  10  Wall.  WM. 
This  rnling  is  criticiseil  hy  Mr.  May: 
See  May  on  Insurance,  sec.  5'Jl). 

^  Brown  v.  Rail.  Pass.  Ass.  Co, ,  45 
Mo.  221. 


1  Theobald  v.  Ins.  Co.,  10  Ex.  44. 

^  Nortlnip  )'.  Ass.  Co.,  4;{  N.  Y.  516; 
3  Am.  Kej).  7'24.  In  anotlier  case, 
where  the  i)laintitf  had  completed  the 
gi'eater  part  of  his  journey  by  steamer, 
and,  there  being  no  public  conveyance, 
ho  was  proceeding  from  tho  port  to  his 
home  on  foot,  a  distance  of  several 
miles,  it  was  held  that  this  was  aot 
230 
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was  in  motion.  He  sncccedod  in  getting  on  the  rear  steps,  but 
was  unal)le,  on  account  of  the  jar,  to  maintain  his  footing, 
and  waft  struck  by  the  wheel  and  iiijured.  IleUl,  that  he  was 
at  the  time  "traveling"  within  the  policy:  Chaniplin  v.  Ins. 
Co.,  6  Lans.  71. 

§2142.  Disease  —  Poison,  etc. — In  an  English  case, 
the  deceased  met  Avith  a  violent  fall,  by  which  ho  imme- 
diately became  ruptured  in  the  bowels,  and  alllicted  with 
strangulated  hernia  in  the  abdomen,  for  which  a  surgical 
operation  was  necessarily  performed,  in  consequence 
of  which,  and  the  hernia,  he  died.  The  question  was, 
whether  this  was  a  death  within  the  exception  of  a  policy 
which  provided  that  the  company  did  not  insure  against 
death  or  disability  arising  from  rheumatism,  gout,  hernia, 
erysipelas,  or  any  other  disease  or  cause  arising  within 
the  system  of  the  insured,  before,  or  at  the  time,  or  fol- 
lowing such  accidental  injury,  whether  causing  such  death 
or  disability  directly,  or  jointly  with  such  accidental  in- 
jury. It  was  held  that  such  a  death  did  not  arise  from  a 
cause  within  the  system,  and  so  was  not  within  the  ex- 
ception.^ Death  by  inadvertently  taking  an  overdose  of 
opium  prescribed  by  a  physician  is  caused  by  "  medical 
treatment  for  disease,"  and  is  not  a  case  of  bodily  in- 
jury effected  through  "  external,  violent,  and  accidental 
means,"  occasioning  dcatli.'^  But  there  may  be  a  recovery 
on  an  accident  insurance  policy  when  the  accident  pro- 
duced inflammation  which  affected  the  functions  of  other 
organs,  so  that  from  their  disorder  death  ensued;  other- 
wise if  a  dormant  disorder  was  brought  into  activity,  this 
alone  causing  the  deatli.'^ 

Ili.i'strations. —  A  policy  issued  to  A  provided  that  tlio 
aniount  specified  therehi  should  be  paid  only  on  clear  proof 
that  the  death  of  the  party  insured  "  was  caused  by  external 
violence  and  accidental  means";  no  payment  was  to  be  made 

>  Fitton  r.  Ace.  Co.,  17  Com.  B.,  N.  '  Baylissr.  Itis.  Co.,  G  Ins.  Law  J.  109. 
S.,  V2'2;  and  see  Smith  t>.  lus.  Co.,  22  ^Burry  v.  Accident  Ass'u,  23  Fed. 
L.  T.  bOl,  ReiJ.  712. 
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Law.T.  ]0i). 
I'u.  '23  Fed. 


if  the  death  was  caused  "by  the  taking  of  poison,"  or  was  "tlio 

result  of  design  eitlier  on  the  part  of  the  member  or  of  any 

other  person."     A  died  in  conseijuence  of  his  liaving  taken  a 

certain  deadly  poison  which  he  mistook  for  a  harndess  beverage. 

Held,  that,  notwitlistanding  the  poison  was  innocently  taken, 

the  company  was  not  liable  under  the  policy:    Pollnrk  v.  Ins. 

Co.,  102   Pa.  St.   2;50;    48  Am.  llcp.    204.     A   policy   insured 

against  bodily  injury  "effected  through  external,  violent,  and 

jicciclental  means,"  and  provided  that  it  should  not  extend  to 

(loath  or  disability  caused  "by  poison  in  any  maimer  or  form." 

The  assured  died  from  blood-poisoning   communicated    from 

putrid   animal   matter,   with   which,  in    his  occupation   as   a 

Itutcher,'  he  came  in  contact.     Held,  that  an  action  was  main- 

tainal)lo:    Bacon  v.    United  States   Mutual  Accident  Atrn'n,  44 

Hun,  599. 

§  2143.     Contributory  Negligence  not  a  Defense. — In 

the  absence  of  stipulations  to  the  contrary  in  the  policy, 
it  is  no  defense  to  the  insurer  that  the  "accident"  was 
the  consequence  of  the  negligence  of  the  insured.'     And 


'  Cliamplin  v.  Travelers'  Pass.  Ins. 
Co.,  (i  Laiis.  71;  I'rov.  Life  Ins.  Co.  v. 
^lartin,  .32  Md.  3U)  In  Schneider  r. 
Ins.  Co.,  '24  Wis.  '28,  1  Atn.  Kep.  157, 
the  cdurt  say:  "It  is  insisted  that 
iiiasiimch  as  the  negligence  of  the  de- 
loased  contributed  to  produce  the 
injury,  tlierefore  the  death  was  not 
oucasidiied  by  an  accident  at  all 
within  the  meaning  of  tlie  policy.  I 
cannot  assent  to  this  proposition.  It 
woulil  esLablish  a  limitation  to  the 
meaning  of  the  word  'accident'  wliich 
lias  never  been  established  either  in 
law  or  common  understanding.  A 
very  largo  proportion  of  tliose  events 
whicli  arc  universally  called  accidents 
liaiipen  througli  some  carelessness  of 
tlie  party  injured  which  contributes 
to  produce  them.  Thus  men  are  in- 
jured by  the  careless  use  of  fire-arms, 
of  explosive  substances,  of  machinery, 
the  careless  management  of  horses, 
and  in  a  thousand  ways,  where  it  can 
readily  be  seen  afterwards  that  a  little 
greater  care  on  their  part  wouhl  have 
prevented  it.  Yet  such  injuries,  hav- 
ing been  unexpected,  and  not  caused 
intentionally  or  by  design,  are  always 
called  accidents,  and  properly  so. 
Notiiing  is  more  common  than  items 
iu  the  newspapers   under  the   head- 


ing 'accidents  through  carelessness.' 
Tliere  is  nothing  in  the  detinition  of 
the  word  that  excludes  the  negligence 
of  the  injured  party  as  one  of  the  ele- 
ments contributing  to  produce  the 
result.  An  accident  is  defined  as  'an 
event  that  takes  place  without  one's 
foresight  or  expectation;  an  event 
which  proceeds  from  an  unknown 
cause,  or  is  an  unusual  effect  of  a  known 
cause,  and  therefore  not  expected.' 
An  accident  may  happen  from  an  un- 
known cause.  But  it  is  not  essential 
that  the  cause  should  be  unknown. 
It  may  be  an  unusual  result  of  a  known 
cause,  and  therefore  unexpected  to 
the  party.  And  such  was  the  case 
here,  conceding  that  the  negligence  of 
the  deceased  Avas  the  cause  ot  the  ac- 
cident. It  is  true  that  accidents  often 
liaiipen  from  such  kinds  of  negligence. 
But  still  it  is  e(pially  true  that  they 
are  not  the  usual  result.  If  they  were, 
peojile  would  cease  to  be  guilty  of  such 
negligence.  But  cases  in  which  acci- 
dents occur  are  very  rare  in  compari- 
son with  the  number  in  which  there  is 
the  same  negligence  without  any  acci- 
dent. A  man  draws  his  loaded  gun 
toward  him  by  the  muzzle,  the  ser- 
vant tills  the  lighted  lamp  with  kero- 
seue,  a  buudred  times  without  injury. 
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ortlinary  negligence  will  not  vitiate  a  policy  which  stipu- 
lates that  the  company  will  not  be  liable  for  willful  and 
wanton  exposure  to  unnecessary  danger,  as  this  stipula- 
tion alfords  a  reasonable  inference  that  ordinary  negli- 
gence is  not  excepted/  Where  a  traveler  by  railroad, 
while  asleep  and  unconscious,  inv'oluntarily  arises  and 
walks  to  the  car-platform,  and  falls  therefrom  and  is 
injured,  this  is  not  a  case  of  "  voluntary  exposure,"  "de- 
sign," or  "  self-intlictod  injuries."^  But  driving  alone  on 
a  dark  ni'dit  in  a  network  of  tracks  in  a  railroad  station- 
yard,  where  there  was  no  roadway  for  carriages,  by  wliich 
the  driver  was  killed  by  a  train  coming  against  the  vehicle, 
is  a  "  voluntary  exposure  to  unnecessary  danger."*  A 
provision  that  the  company  shall  not  be  responsible  if 
the  death  or  injury  may  have  been  caused  by  intentional 
injuries  inflicted  by  the  insured  or  by  any  other  person, 
refers  to  intention  on  the  part  of  a  third  person  inflicting 
the  injury,  without  regard  to  whether  the  insured  drew  a 
brawl  upon  himself,  or  intentionally  engaged  therein.* 

Illustrations.  —  An  accident  policy  stipulated  that  the  in- 
surance shall  only  extend  to  bodily  injuries,  fatal  or  non-fatal, 
received  while  riding  in  a  public  conveyance  of  a  common 
carrier,  and  "in  compliance  with  all  the  rules  and  regulations 
of  such  carrier."  The  plaintiff  was  upon  a  train  of  cars,  and 
as  it  "slowed  up"  upon  approaching  a  station,  went  out  u])on 
the  plnttonn,  and  in  consequence  of  a  sudden  jerk,  another 
passenger  was  })recipi(ated  against  him  and  he  was  thrown 
from  the  car  and  severely  hurt.  It  was  a  regulation  of  the 
com])any  that  passengers  should  not  stand  upon  the  platform. 


Tliu  next  time  the  gun  is  <lischargo(l, 
anil  tlio  l;iini>  ex^jlmlos.  Thi)  result 
Mas  unusual,  ami  therefore  as  unex- 
pi:ct(Ml  ad  it  hail  heeu  in  all  the  previous 
instances.  So  tlicro  are  uuiloubteilly 
lliousand.s  of  pur.sons  who  gut  on  and 
oil'  from  cars  ui  motion  witliout  acci- 
dent, wliere  one  is  injured.  And 
therefore  wlien  an  injury  occurs  it  is 
an  unusual  result,  and  unexpected, 
and  strictly  an  accident."  (Joiifni, 
Morel  ('.  Miss.  Val.  Ins.  Co. ,4  Bush,  o'.io. 
■  Schneider  c.  I'rov.  Ins.  Co.,  '2-i 
Wis.  '26;    1  Am.  Hep.   107.     A  loco- 


motive-engineer, while  backing  his 
engine,  at  moderate  speed,  on  a  down 
grade,  attempted  to  pass  from  tin; 
temler  to  a  car  attached,  in  oi'der  to 
apply  tlie  brakes.  He  slippt-d,  full, 
and  was  killed.  Held,  that  he  had  not, 
willfully  exiiosiid  liiiiisell  to  aJi  unne- 
cessary peril:  Pi'ovidence  Ins.  etc.  Co, 
V.  -Martin.  :5-J  Md.  :iH). 

-  Scheiderer  v.  Travelers  Ins.  Co., 
58  Wis.  i:{;  40  Am.  Rep.  018. 

^  Neiil  i\  Ins.  Co.,  li»  Cent.  L.  J.  157. 

*  Fischer  v.  Travelers  lus.  Co.,  77 
Cal.  24ti. 
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[frJd,  tliat  the  plaintiff  could  not  recover:  Bon  v.  Uailway  Pass. 
.Is.*;.  Co.,  nC)  Iowa,  G()4;  41  Am.  Rep.  127.     One  whose  Hfc  was 
assured  was  killed  by  falling  from  tlie  phatform  of  a  railroad 
car,  between  eleven  and  twelve  at  night,  when  the  train  was  in 
full    motion.     Held,  tliat  tliere  could  he   no  recov(!ry  on   the 
])olicy,  which  provided  that  the  eom{)any  would  not  he  liahli; 
in  case  death  occurred    from   the  negligence  of  the   assured: 
Sdictcllc  v.  Ass.  Co.,  15  Blatchf.  21G.     A  policy  against  acci- 
ik'tit  provided  that  there  should  be  no  recovery  for  death  or 
injury  in  consequence  of  exposure  to  obvious  or  unnecessary 
danger,  and  tliat  the  insured  should  use  all  diligence  for  per- 
gonal safety  and  protection.     The  insured  was  killed  by  a  rail- 
road train  while  he  was  running  on  the  tractk  in  front  of  it,  in 
the  night,  to  get  on  a  traiia  approaching  in  another  direction  on 
a  parallel  track.     Held,  that  there  could  be  no  recovery:   Tattle 
V.  Travelers  Ins.  Co.,  184  Mass.  175;  45  Am.  Rep.  31G.     An 
accident  policy  excepted  death  or  injury  "by  voluntary  expos- 
lU'e  to  uiuieeessarv  danger,"  and  "while  walking  or  being  on 
the  road-bed  or  bridge  of  any  railroad."     The  insured  stepped 
off  a   railroad   train    stopped   at  a  draw-bridge  at  night,  fell 
through  a  concealed  hole  in  the  bridge,  and  was  killed.     Held, 
not  within  the  exceptions:  Jhi.rkhard  v.  Travelers  Ins.  Co.,  102 
Pa.  St.  2G2;  48  Am.   Rep.  205.     An   accident  policy  provided 
that  the  insured  would  use  due  diligence  for  his  i)ersonal  safety 
and  protection.    The  insured,  while  inspecting  a  building  which 
he  was  having  erected,  was  precipitated  from  the  second  story 
thereof,  and  killed,  in  consetpience  of  the  accidental  breaking 
of  a  joist  on  which  he  was  standing,  and  in  which  there  was  a 
latent  defect.     Held,  that  the  jury  were  justified  in  finding  that 
the  insured  had  not  unduly  exposed  himself,  and  that  the 
company  was  liable:    Stotte  v.    United  States  Casualty  Co.,  84 
X.  J.  L.  871.     A  held  an  accident  policy,  which  provided  that 
he  should  not  expose  himself  to  "unnecessary  danger,  hazard, 
or  perilous  adventure."     A,  on  a  dark  night,  attemi)ted  to  cross 
a  dangerous  railioad  trestle,     lie  knew  the  danger,  btit  had 
been  accustomed  to  go  that  way  home,  it  being  tlie  shorter  way. 
lie  made  a  misstep,  fell  through,  and  was  injured.     Held,  that 
A  could  not  recover:   Trarelcrs  Ins.  Co.  v.  Jones,  80  Chi.  541. 
An  accident  policy  contained  a  condition  exonerating  the  in- 
surer from  liability  if  the  death  of  the  assured  was  the  result 
of  design  on  the  part  of  the  assured  or  any  other  person.     The 
;issured  was  shot  l)y  an  oflicer,  but  there  was  some  evidence 
tending  to  show  that  the  oflicer  did  not  know  it  was  the  as- 
sured at  whom  he  shot,  and  that  he  did  not  intend  to  kill  the 
assured.     Held,  that  it  could  not  be  said,  as  a  matter  of  law, 
that  the  assured  lost  his  life  from  the  design  of  another:    Utter 
V.  Travelers  Ins.  Co.,  G5  Mich.  545;  8  Am.  St.  Rep.  1)13. 
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§  2144.     Change  of  Occupation — Increase  of  Risk.  — 

A  change  in  tlio  occujjatiou  of  the  insured  does  not  avoid 
the  policy,  unless  so  stipulated,  or  unless  the  liability  is 
restricted  by  the  contract  to  accidents  occurring  in  the 
course  of  the  occupation  specified  in  the  ai)plication.'     A 
statement  by  the  insured  in  his  ap^^lication  as  to  his  oc- 
cupation is  a  representation  of  a  then  existing  fact,  and 
not  a  covenant  or  warranty  that  there  sliall  be  no  change 
in  the  occupation  affecting  the  risk  during  the  currency 
of  the  policy.'     Even  where  the  policy  prohibits  a  change 
of  occupation,  a  change  of  occupation  on  the  part  of  a 
l)erson  insured  against  injury  by  accident  does  not  mean 
a  casual  change,  such  as  most  men  do  or  may  resort  to 
during  the  intervals  of  time  when  their  usual  employ- 
ment does  not  engage  them,  but  rather  "  engaging  in 
another  employment  as  a  usual  business."     An    unem- 
ployed teacher,  therefore,   does  not   forfeit  his   right  to 
recover  because  he  meets  with  an  accident  while  superin- 
tending the  erection  of  a  building  for  himself.^    Nor  does 
a  person  who,  while  on  a  visit  to  a  friend  who  was  a 
farmer,  meets  with  an  accident  while  casually  assisting 
him  in  getting  in  hay,  though  farming  is  not  his  usual 
occupation.* 

§  2145.  Disabilities  — "Total  Disability."— Total  dis- 
ability from  the  prosecution  of  one's  usual  employment 
means  inability  to  follow  his  usual  occupation,  business, 
or  pursuits  in  the  usual  way.  Though  he  may  do  certain 
parts  of  his  accustomed  work,  and  engage  in  some  of  his 
usual  employments,  he  may  yet  recover,  so  long  as  he 
cannot  to  some  extent  do  all  parts,  and  engage  in  all  such 
employments.  Thus  a  farmer  who  cannot  attend  to  his 
other  ordinary  duties,  though  lie  may  milk  his  cows,  and 

'  Prov.  Life  Ins.  Co.  v.  Fennell,  49  *  Stone  v.   United   States   Casualtv 

111.    ISO;  Prov.   Life  Ins.   Co.  v.  Mar-  Co.,  34  N.  J.  L.  'Ml. 

tin.  3'2  Mil.  310.  *  North   America  Ins.   Co.    v.    liur- 

^  May  on  Insurance,  sec.  532.  rouglis,  OS)  Pa.  St.  43;  S  Am.  Rep.  '21'2. 
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a  merchant  who  cannot  got  about  to  look  after  his  busi- 
ness as  he  ordinarily  does,  though  he  maybe  able  to  keep 
his  books,  are  totally  disabled  within  the  meaning  of  such 
a  provision.*     An  accident  policy  was  conditioned  for  in- 
demnity in  case  the  accident  should  wholly  disable  the 
insured  from  prosecuting  any  and  every  kind  of  business 
pertaining  to  his  occupation.  It  was  held  that  an  instruc- 
tion that  a  recovery  might  be  had  if  plaintiff  had  been 
disabled  from  prosecuting  his  business,  and  for  such  time 
as  he  was  "  rendered  wholly  unable  to  do  his  accustomed 
labor,  —  that  is,  to  do  substantially  all  kinds  of  his  accus- 
tomed labor  to  some  extent," — was  erroneous.'^   But  on  a 
policy  providing  for  payments  while  totally  disabled  and 
prevented  from  the  transaction  of  all  the  kinds  of  business 
the  insured   cannot  recover  because  totally  disabled  for 
his  own  trade  or  business,  if  he  retains  health,  strength, 
etc.,  sufficient  for  any  other  vocations,  whether  he  is  con- 
versant with  such  or  not.'* 

Illustrations. — The  plaintiff  met  with  a  serious  sprain  of 
the  ankle,  in  consequence  of  which  he  was  unable  to  leave  his 
room  for  some  weeks,  and  was  confined  to  the  house  for  some 
time  longer.  Held,  that  he  was  "  wholly  disabled  from  carry- 
ing on  his  usual  occupation  or  business,"  within  the  policy: 
Honprr  v.  Ass,  Co.,  5  Hurl.  &  N.  545;  6  Hurl.  &  N.  839.  The 
insured  sprained  his  knee,  not,  however,  so  severely  that  it  com- 
pelled him  to  suspend  his  usual  work,  which  he  continued  for 
some  two  weeks,  when  a  wrenching  of  the  same  knee  compelled 
him  to  quit  labor,  and  totally  disabled  him  for  some  time.  Held, 
that  as  he  actually  continued  his  work  after  the  first  injury  for 
sixteen  days,  and  until  the  happening  of  the  second  injury,  it 
could  not  be  said  that  he  became  totally  disabled  by  the  first: 
Rhodes  v.  Ass.  Co.,  5  Lans.  71. 


»  Sawyer  v.  United  States  Casualty  Co.,  67  Wis.   174;  58  Am.  Rep.  864. 

Co.,  1  Rig.  L.  &  Ace.  Ins.  Cas.  289;  8  See  Lyon  v.  Ass.  Co.,  46  Iowa,  631. 

Law  Reg.,  N.  S.,  233.  »  Lyon   v.  Railway  Passenger   Ass. 

'  Saveland  v.  Fidelity  and  Casualty  Co.,  46  Iowa,  631. 
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§  214G.  Status  of  mutual  insurance  companies  —  Stock  and  assets  of. 

§  l?147.  Premium  notes  —  .Stock  notes  —  Security  notes. 

§  'JI4S.  Liability  of  members  —  In  general. 

§  2149.  For  assessments  on  premium  notes. 

§  2150.  Power  of  company  to  make  assessments  —  Mode. 

§  2151.  Relief,  beuelit,  and  benevolent  associations. 

§2146.  Mutual  Insurance  Companies  —  Status  of  — 
Stock  of.  —  In  mutual  insurance,  each  member  insured  is 
a  member  of  the  body  corporate;  is  a  stockholder  entitled 
to  his  share  in  the  management  of  its  affairs  and  the 
profits  and  losses  of  the  business.  It  is  a  mutual  insur- 
ance equally,  where  the  insured  pay  the  whole  premium 
in  cash  without  further  assessments,  or  part  in  cash,  and 
part  by  a  premium  note.'  Where  a  company  chartered 
to  do  business  upon  the  mutual  plan  only  issued  policies 
upon  premium  notes,  and  also  for  all  cash  premiums,  the 
funds  thus  realized  from  both  sources  making  a  common 
fund  for  the  payment  of  losses,  it  vfas  held  that  this  mode 
was  not  ultra  vires,  and  that  members  were  liable  upon 
their  i"»remium  notes  for  assessments  to  pay  losses  to  po\- 
icy-holders  who  paid  cash  premiums.'*  The  capital  stock 
of  a  mutual  insurance  company  usually  consists  of  its 
cash  assets,  its  stock  notes,  its  premium  and  deposit 
notes,  assessable  to  pay  losses,  whicli  are  usually  denom- 
inated absolute  funds,  and  the  liability  to  a  fixed  amount, 
b}'  statute  or  charter,  over  and  beyond  those,  to  be  re- 
sorted to  after  the  first  arc  exhausted,  and  usually  denom- 
inated conditional  funds.''  Where  a  mutual  company  is 
authorized  by  a  statute  to  issue  policies  on  the  cash  prin- 

»  Mygatt  V.  Ins.  Co.,  21   N.  Y.  52;         ^  Scliimpf  w.  Lehigh  etc.  Ins.  Co.,  8(3 

Carey  r.  Naule,  2  Aljb.  1,">():  Union  Ins.  Pa.  St.  'M'A. 
Co.  V.  ifoi^e,  21  llow.  .'{5;  Ohio  etc.  Ina,         ^  May  on  lujurauoe,  sec.  548. 
Co.  V.  Marietta  Co.,  ;{  Oiiio  St.  MS. 
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ciple  to  others  than  its  members,  all  persons  insured  on 
that  principle  are  entitled  to  look  to  the  premium  notes 
of  the  members  as  representing  the  capital  stock  of  the 
company.'  A  mutual  company  may  borrow  money  to 
pay  its  losses,  and  may  give  its  note  for  such  borrowed 
money.  And  a  member  of  the  company  is  liable  to  an 
assessment  to  pay  a  judgment  on  tlio  note.^  The  fact 
that  the  policies  of  mutual  insurance  companies  are  is- 
sued for  all  cash,  and  on  short  time,  does  not  make  the 
policies  stock  policies.^ 


§  2147.  Premium  Notes  —  Stock  Notes  —  Security 
Notes.  —  Premium  notes  are  those  which  are  made  by 
the  members  and  deposited  with  the  company  to  be  pay- 
g,ble  as  assessments  are  made.  They  are  only  payable  at 
such  times  and  in  such  portions  as  may  be  necessary  to 
meet  losses  and  expenses;  are  not  negotiable,  because  pay- 
able only  upon  a  contingency  which  may  never  happen; 
and  the  statutes  of  limitation  do  not  run  in  favor  of  the 
note  as  a  whole,  but  only  upon  so  much  as  may  be  called 
for,  and  from  the  time  of  the  call.*  Stock  or  advance 
notes  are  sometimes  given  to  the  company  in  advance  of 
premiums  expressly  made  payable  by  installments  from 
time  to  time.  They  are  jiayablc  absolutely  without  regard 
to  a  question  of  loss,  are  negotiable,  and  are  subject  to  the 
statute  of  limitations.^  A  stockholder  cannot  urge  as  a 
defense  to  a  suit  brought  against  him  on  his  stock  note, 


'  Hay.s  r.  Ins.  Co.,  98  Pa.  St.  1S4. 

'■*  Orr  r.  Murcer  County  Mut.  Fire 
Ins.  Co.,  lU  I'a.  St.  ;W. 

^Stato  v.  Ins.  Co.,  91  Mo.  .^11. 

'  S;iva<ro  )'.  Medhury,  19  N.  Y.  32; 
Howland  r.  EaMuinds,  '24  N.  Y.  307; 
llopoliiH.  Co.  /•.  Weed,  28  Conn.  51; 
Hope  Ins.  Co.  r.  Perkins,  2  Ahh.  \\)\^. 
3n:<;  Howland  v.  Cuykeudall,  40 
]?ail>.  320;  Sinkler  ?-.  Indiana  Co.,  3 
Pa.  149;  Elwell  v.  Cruker,  4  Bosw.  22. 
Such  a  note  is  not  a  "dei)osit  note" 
within  a  statnte:  Union  Ins.  Co.  v. 
Creenleaf,  G4  Me.  123. 


»Dana  v.  Muiiro,  38  Barb.  528; 
Maine  Mutual  Ins.  Co.  v.  Scranton, 
49  Me.  44S;  Savage  iv  Medbury.  19  N. 
Y.  32;  Buciu.ian  v.  Mctealf,  32  N.  Y. 
591.  Wliutiier  a  note  is  a  pnuniuiu  or 
stock  note  is  a  (jucstion  ot'  evitlenec. 
If  given  before  the  organization  of  the 
company,  the  presumption  is  that  it  is 
a  stock  note:  Jackson  v.  Van  Slyke, 
52  N.  Y.  045.  A  note  in  form  a 
premium  note  may  bo  shown  to  liavc 
been  given  as  a  .stock  note:  Sands  v. 
St.  John,  30  Barb.  028. 
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by  the  creditors,  tlirough  their  representative,  tluit  the 
cliurtor  lias  been  illegally  cliaiiged/  IJut  u  cliange  in  the 
charter  will,  as  to  the  company,  discharge  j)revious  sub- 
scribers who  do  not  assent  to  the  change  from  liability 
to  pay  future  assessments  on  their  stock.*  Security  notes 
are  notes  given  in  addition  to  thu  notes  given  for  pre- 
miums in  advance  in  the  usual  course  of  business,  and 
to  bo  resorted  to  only  in  case  of  the  insutHciency  of  tho 
hitter  to  meet  the  claims  against  tho  company.^  A  jire- 
mium  note  absolute  on  its  face  cannot  be  treated  as  a 
stock  note  by  the  company  or  any  one  but  a  bona  jidc 
holder  without  notice.* 

§  2148.  Liability  of  Members  —  In  General.  —  Until 
he  becomes  a  member,  the  insured  is  not  presumed  to 
know  the  rules  and  by-laws  of  the  company.®  But  as  soon 
as  he  takes  out  a  policy,  he  becomes  a  member,  and  is 
bound  by  the  provisions  of  the  charter  and  by-laws,  which 
he  is  presumed  to  know.^  The  acts  of  its  officers  within 
their  powers  are  binding  on  him.^  The  records  of  the 
company  are  evidence  for  or  against  him;^  he  cannot 
deny  the  existence  of  the  company  or  its  regularity."  He 
is  not,  however,  bound  by  a  by-law  or  other  act  of  the 
company  affecting  his  contract  or  relation  to  the  company, 
passed  without  his  consent,  especially  if  in  contravention 


'  Peychaud  v.  Lane,  24  La.  Ann. 
404. 

^  Ashton  V.  Burbank,  2  Dill.  435. 

'  M.iy  on  Insurance,  sec.  548. 

«BelIr.  .ShiUey,  3.3  Barb.  GIO;  Mc- 
Intire  v.  Preston,  5  Gilm.  48;  48  Am. 
Dec.  .321. 

*  Columbia  Ins.  Co.  v.  Cooper,  50 
Pa.  St.  331.  Unless,  it  seems,  he  had 
been  previously  insured  in  such  a  com- 
pany: Fuller  V.  Ins.  Co.,  36  Wis. 
599. 

"Mitchell  V.  Ins.  Co.,  51  Pa.  St. 
402;  Coles  v.  Ins.  Co.,  18  Iowa,  42l5. 
But  not  the  business  regulations  and 
instructions  to  agents  adopted  by  the 
officers:  Walsh  v.  Ins.  Co.,  30  Iowa, 
133;  U  Am.  Kep.  GG4. 


'  Hackney  v.  Ins.  Co.,  4  Pa.  St.  185. 

*])ielil  V.  Ins.  Co.,  58  Pa.  St.  443; 
98  Am.  Doc.  302. 

»  Sands;;.  Hill,  42  Barb.  65;  Traders' 
Mutual  Fire  Ins.  ("o.  v.  Stone,  9  Allen, 
483;  Appleton  Mutual  Ins.  Co.  v. 
Jesser,  5  Allen,  446;  Citizens'  Mutual 
Ins.  Co.  /'.  Sortwell,  8  Allen,  217; 
Currie  v.  Mut.  Ass.  Soc,  4  Hen.  & 
M.  315;  4  Am.  Dec.  517;  Cooper  v. 
Shaver,  41  Barb.  151 ;  Nasliua  Fire 
Ins.  Co.  V.  Moore,  55  N.  H.  48;  Prov. 
Fire  and  Mar.  Ins.  Co.  v.  Murphy,  8 
R.  I.  171;  Brouwer  v.  Applul)y,  1 
Sand.  158;  Judaic  v.  American  Ins. 
Co.,  4  Ind.  333;  Yard  c.  Pacific  etc. 
Ins.  Co.,  2  N.  J.  Eq.  480;  04  Am.  Dec. 
467. 
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of  the  charter.'  And  if  ho  bo  induced  to  become  a  mem- 
bur  by  frunilulent  representations  of  the  insurers  or  their 
agents,  the  fraud  vitiates  the  contract,  and  relieves  the 
insured  from  any  obligations  towards  the  insurer  un- 
der it.» 

§  2149.    Liability  for  Assessments  on  Premium  Note. — 

Members  only  are  liable  to  assessment.  Assignees  of  the 
policy  who  have  not  made  themselves  members  by  agree- 
ment are  not  liable.^  But  the  liability  of  the  member 
continues  as  long  as  he  continues  a  member;*  and  is  not 
affected  by  the  fact  that  his  own  policy  is  voidable  by  his 
own  act.*  Though  the  policy  provides  that  the  person 
becoming  a  member  shall  continue  so  only  so  long  as  he 
remains  insured,  yet  if  it  also  provides  that  he  shall  not 
be  released  from  his  note  till  ho  has  paid  his  part  of  all 
losses  before  the  surrender  of  the  policy,  he  will  continue 
liable  for  such  losses."  The  maker  of  a  premium  note  is 
liable  to  be  assessed  thereon  for  losses,  whether  occurring 
on  cash  premium  or  note  premium  policies,  the  fund  pro- 
duced by  cash  premiums  having  been  exhausted.'  The 
insolvency  of  the  company  is  no  defense  to  an  action 
upon  a  premium  note;^  nor  that  the  corporation  had  at 
some  previous  time  made  false  and  fraudulent  represen- 
tations concerning  its  solvency  and  the  condition  of  its 


'  New  England  Mut.  Fire  Ins.  Co. 
V.  Butler,  34  Me.  451;  Hamilton  Mut. 
Ins.  Co.  V.  Hobart,  2  Gray,  543;  In- 
surance Co.  V.  Connor,  17  I'a.  St.  KIO; 
Bradtield  v.  Union  etc.  Ins.  Co.,  10 
Ins.  Law  J.  551;  Wallace  i'.  Insurance 
Co.,  4  La.  289;  Rosenberger  v.  Insur- 
ance Co.,  87  Pa.  St.  267;  Van  Slyke  v. 
Trampealeau  etc.  Ins.  Co.,  48  Wis. 
083;  Groat  Falls  Mutual  Fire  Ins.  Co. 
v.  Harvey,  45  N.  H.  292. 

'^  Jones  V.  Dana,  24  Barb.  395; 
Devendorf  v.  Beardsley,  23  Barb.  Uoli; 
Fogg  V.  Griffin,  2  Allen,  1;  Brown  t\ 
Donnell,  49  Me.  421;  77  Am.  Dec.  2CG; 
Sterling  v.  Mer.  Mut.  Ins.  Co.,  .32  Pa. 
St.  75;  72  Am.  Dec.  773;  Salmon  v. 
Kichardson,  30  Conn.  3G0;  79  Am.  Dec. 


255;  City  Bank  v.  Phillips,  22  Mo.  85; 
04  Am.  Dec.  254. 

3Com.  V.  Ins.  Co.,  112  Mass.  110; 
Cummiiigs  ?'.  Hildreth,  117  Mass.  399; 
New  Hampsliiro  Ins.  Co.  i\  Hunt,  30 
N.  H.  219;  (iardincr  v.  Ins.  Co.,  38 
Mc.  439;  Boynton  v.  Ins.  Co.,  10  Barb. 
254;  Philbrook  v.  Ins.  Co.,  .37  Me.  137. 

*  Iowa  Ins.  Co.  v.  Prosser,  11  Iowa, 
115;  Com.  v,  lus.  Co.,  112  Mass.  110. 

"Id. 

«  Hyatt  V.  Wait,  37  Barb.  29;  Necly 
V.  lus.  (/O.,  7  Hill,  49;  Atlantic  Ins. 
Co.  r.  Goodall,  35  N.  H.  328. 

'  White  V.  Havens,  4  Al)b.  App.  582. 

8  Cany  r.  Nagel,  2  Biss.  244;  Ster- 
ling V.  MercantUe  Ins.  Co.,  32  Pa.  St. 
75;  72  Am.  Dec.  773. 
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capital  stock  for  the  purposio  of  inducing  persons  goner- 
ally  to  (leal  with  it,  unless  such  ro]»resentations  were  held 
out  at  tho  tinio  when  the  defen(hint  gave  the  notes,  and 
to  induce  him  to  give  them.'  lint  it  is  a  good  defense  to 
a  premium  note  given  to  a  mutual  insurance  company  of 
an(.tllier  state,  that  the  note  was  given  in  Indiami  to  an 
agent  of  (he  company,  and  the  com[)any  had  not  complied 
with  the  Indiana  statute  respecting  foreign  cor[torations." 
The  cancellation  of  tho  ])olic''  and  premium  not(!  releases 
tho  memher  from  future  assessments,  either  for  past  or 
future  losses.^  Tho  insolvency  of  tho  maker  of  tho  pre- 
mium note,  and  his  discharge  from  his  dehts,  relieves  tho 
company  from  any  obligation  towards  him,  and  tlie  re- 
ceipt of  ijiterest  upon  tho  premium  note  after  tho  filing 
of  the  petition  in  bankru])tcy,  without  actual  knowledge, 
will  not  revive  the  policy.'*  Other  authorities  hold  that 
in  such  cases  tho  policy  is  merely  voidable,  and  not  void, 
and  the  premium  note  is  therefore  valid,  at  least  till  the 
insurers  assert  their  right  to  claim  a  forfeiture.®  The 
company,  by  electing  to  avoid  the  policy  on  any  ground 
for  which  by  its  terms  it  is  void  or  voidable,  discharges 
the  insured  on  his  premium  note,  and  he  is  not  thereafter 
liable  for  assessments."  If  the  contract  of  insurance  be 
invalid,  as  unauthorized  by  law,  or  as  prohibited  under 
certain  preliminary  cunUtions   precedent,  the  premium 

'  Foggr.  JV:w,  I()(;iMy,  409;  71  Am.  longer  iuiy  lial)ility:   Ackor  c.  Ilite,  10 

Diic.  (JU'J.  Ills.  Liiw'.l.  'JO;  Sans  v.  Hill,  .'i.')  N.  \. 

''  liMMil)  r.  i^Miiili,  (j  Biss.  4'Jf;.  IS;   C'oliMiil)i;i  Ins.   Co.  r.  Hiickluy,  K\ 

MN'a.lsworili   r.    Davis,    i;{  Oliid  St.  I'a.   St.  '1\V.\\    '1\  Am.   Kup.   IT'-';  New 

VJ.'!;     Hyde   c.    Lyn.lu,    4  N.    V.    ;iS7;  llampsiiiiu  la.s.  Co.  r.  Uaml,  L'4  N.  H. 

CaiMiilie'll    )'.    Ailaiiis,    .SS   Barb.    l.'W;  4--'S. 

Yolk  etc.   Ins.   Co.  r.  Turner,  53  Mr.         ••  ReynoMs  r.   Ins.  Co.,  :U  Md.  'JSO; 

'J'J.'i.      Other  casus  hold  tliat  ho  is  not  C  Am.  Rep.  ',V,\1. 

rulieved  a>  to  jia^t  losses:  Com.  ?'.  Ins.         ■'Iliinth'y   ?'.    Terry,    liS  Rarh.   f)?!; 

Co.,  1 1-J  Mass,  1  Hi;  St.  Lonis  Ills.  Co.  Atlantic  Ins.  Co.  v.  (uiodall,  .S,')  N.  II. 

r.   Broeckler,  10  Mo.    1 :{.");  sterling  /'.  JJi'S. 

Ins.   Co.,   S-J  I'a.   St.  7.');  7'-' Am.   bee.         '■  Tuckerman  w.  Biuler,  4(i  Barb.  .•17.'); 

77.'{;    AiliaiK-e    Ins.    Co.    v.    Swift,    10  Hazard  /•.  Iiis.  Co.,  7  R.  1.  4l>!I;  Frost 

Cush.   4:{;i.     And   others    tiiat   wlicre  r.  Ins.  Co.,  5  Doiiio,  1^4;  41)  Am.  Dec. 

the  eaneellation  is  in  |nirsuaiice  of  a  U34. 

legal  agreLinent  to  atljust,  there  is  no 


itf.  10 
N.  V. 

New 

N.  H. 
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note  is  also  invalitl  ah  initio.^  So  il'  tho  policy  liu  drliv- 
erod,  but  is  iiifiroctual  because  never  countersi;^ne(l,  the 
proniiuui  ii'>to  is  also  invalid.^  An  assessment  after  for- 
feiture of  till  jiolicy,  made  with  knowledge  thereof,  actual 
or  constructive,  and  for  losses  occurring  afterwards,  is  a 
waiver  of  the  forfeiture,  and  gives  to  the  insured  tho  right 
to  indemnity  for  loss  under  tho  policy.^  It  is  otherwise, 
however,  if  tho  assessment  is  made  for  a  loss  occurring 
before  tho  forfeiture,  or  is  made  without  knowledge  of 
the  forfeiture.^  And  an  assessment  for  losses  occurring 
after  forfeiture,  mado  by  the  company  with  knowledge  of 
tho  forfeiture,  cannot  bo  enforced;'' 

iLLUSTHATroNs. —  A  Supplement  to  the  cliarter  of  a  nuitual 
insurance  company  authorized  thom  to  insure  for  cash  premi- 
ums whicli  were  to  he  paid  into  tlie  comn)on  treasury.  After- 
wards one  became  a  member  on  the  nuitual  i)lan.  JFchl,  that 
he  was  liahU?  for  assessments  for  losses  for  insurances  on  tlio 
casli  plan:  In  re  Jlmnvicl,  78  P.i.  8t.  320.  Hy  the  by-laws  of  the 
company,  if  the  risk  was  increased,  and  no  notice  given  them, 
the  poH(!y  became  void.  Tiie  risk  was  increased,  no  notice 
given,  and  an  assessment  was  laid  and  paid  on  the  ])olicy. 
Jleld,  that  tlie  policy,  being  void,  was  not  revived  by  such  as- 
sessment: Gdi'diner  V.  Ins.  Co.,  38  Me. 'toO.  An  assessment  was 
made  on  a  policy  of  insurance  on  property  wliieli  had  been 
overinsured,  but  tin;  agent  was  instructed  not  to  collect  it.  He 
forgot  his  instructions  until  after  lie  made  demand,  but  (Hd  not 
collect  it.  Ilrlil,  tliat  this  did  not  estop  the  company  from  set- 
ting up  tlie  forfeiture:  Kllintt  v.  Lyroiiiin^i  County  etc.  Ins.  Co., 
G6  Pa.  8t.  22.  A  i)oliev  was  condititnied  to  bo  void  if  anv  as- 
sessment  on  the  premium  note  should  not  be  paid  within  thirty 
days.     An  assessment  was  made  which  was  not  paid  within  tiie 

1  Haverhill  Ins.  Co.  r.  Preacott,  42     Co.,  37  Me.  1.S7;    MaHonio  Mat.  Tns. 


N.  M.  5t7;  SO  Am.  Doc.  ll.':{;  Iii^nams 
V.  Mut.  .Vss.  Soc,  1  H(il).  (Va.)  iKil. 

•'  Lyiui  V.  JUiii'oyuu,  13  B.  Mon. 
400. 

^Saii.ls  V.  Hill,  42  Barb.  O.'.l;  In- 
suraiR'o  Co.  v.  StocUbower,  'J(>  l*a.  St. 
liM);  Tattle  v.  Robinson,  ;i3  N.  H.  104; 
Viall  /'.  Genesee  etc.  Ins.  Co.,  10  Barb. 
440;  Farmers'  etc.  Ins.  Co.  v.  Bowen, 
40  Midi.  147;  Frost  v.  Ins.  Co.,  5 
Denio,  ].")4;  41)  Am.  Dec.  2:}4;  Keenau 
V.  Ins.  Co.,  13  Iowa,  .375.  Contra, 
Philbrook  v.  New  EuL;land  Mut.  Ins. 


Co.  ('.  Beck,  77  Ind.  203;  40  Am.  Keii 
205. 

*  Allen  V.  Vermont  Mut.  Fire  Ins. 
Co.,  J2  N't.  3()(i;  Fiiiley  r.  Lyeomiii;^ 
County  Mut.  Ins.  Co.,  iiO  I'a.  St.  ;U1; 
72  Am.  Dec.  70'';  Smith  r.  Saratoga 
etc.  Ins.  Co.,  3  Hill,  oOS;  Lyons  i\ 
Globe  etc.  Ins.  Co.,  28  U.  C.  C'.  V.  (52. 

"  Tuckerman  v.  Biyler,  40  Barb.  375; 
Smith  ?'.  Saratoi;a  County  Mut.  Ins. 
Co.,  3  Hill,  500;^  Wilson  v.  Trumbull 
County  Mut.  Fire  lus.  Co.,  19  Fa.  St. 
372. 
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thirtv  days,  and  afterwards  a  further  assessment  was  made  which 
was  also  unpaid.  An  action  was  brought  for  both  assessments. 
Held,  that  the  failure  to  pay  the  first  assessment  within  the 
thirty  days  did  not  ipso  facto  render  the  policy  void,  but  that 
the  company  could  waive  the  condition,  and  could,  therefore, 
lawfully  inj])ose  the  second  assessment:  Columbia  Ins.  Co.  v. 
Buckley,  83  Pa.  St.  293;  24  Am.  Rep.  172. 

§  2150.  Power  of  Company  to  Make  Assessments  — 
Mode.  —  The  officers  of  the  company  have  power  to  make 
an  assessment  only  whore  it  is  necessary  for  the  purpose 
of  meeting  losses  and  expenses.  This  must  affirmatively 
appear  before  its  payment  can  be  enforced.^  The  society 
in  making  assessments  upon  its  members  does  not  act  in 
a  judicial,  but  in  a  ministerial,  capacity,  and  no  presump- 
tion can  arise  in  favor  of  the  regularity  or  legality  of  its 
assessments,^  and  the  charter  authority  must  be  strictly 
followed.^  Where  the  charter  required  the  separation  of 
property  insured  into  classes,  each  class  to  be  liable  only 
for  losses  occurring  wdthin  that  class,  it  was  held  that  an 
assessment  which  ignored  this  requirement,  and  was  im- 
posed generally,  was  invalid,  and  that  by  virtue  of  such 
assessment  an  action  upon  a  premium  note  could  not  be 
maintained.*  Mutual  insurance  companies  on  the  assess- 
ment plan  have  no  authority  to  provide  for  the  payment 


'  Pacific  Mutual  Ins.  Co.  v.  Guse,  49 
Mo.  3i.'t1;  S  Am.  Rep.  l.-)'2;  Long  Pond 
Ina.  Co.  V.  Houghton,  6  (.4ray,  77; 
Comuiouwcaltli  v.  Dorchester  Mutual 
Fire  Ins.  Co.,  112  Mass.  142:  Nashua 
Fire  Ins.  Co.  v.  Moore,  5.")  N.  H.  48; 
Atlantic  Ins.  Co.  v.  Fitzpatriok, 
2(rray,  27!>;  Thomas  v.  Whallon,  SI 
Barb.  172;  In  re  Bangs  15  Barb.  2G4; 
American  Ins.  Co.  v.  Schmidt,  1!) 
Iowa,  502;  Savage  v.  Mcdhury,  19  N. 
Y.  32;  Bangs  r.  Uuckiufield,  18  N.  Y. 
592;  Stow  v.  Wadley,  8  Johns.  124; 
Bangs  V.  Gray,  11  N.  Y.  477;  Herki- 
mer County  Mutual  Ins.  Co.  v.  Fuller, 
14  Barb.  373;  Dovendorf  v.  Beardsley, 
23  Barb.  O.TJ;  Appleton  Mutual  Fire 
Ins,  Co.  V.  Jesser,  5  Allen,  44(5;  Ohio 
Mutual  Ins.  Co.  v.  Marietta  Woollen 
Co.,  3  Oliio  St.  348;  Atlantic  Mutual 
Firfc  lua.  Co.  v.  Young,  38  N.  H.  451; 


75  Am.  Dec  200;  Jackson  v.  Roberts, 
31  N.  Y.  304;  Embrec  v.  Shideler,  30 
Ind.  423;  Ins.  Co.  v.  Jarvi.s,  22  Conr.. 
133;  Manlove  v.  Bender,  39  lud,  371; 
13  Am.  Hop.  2£(>.  An  asses.smcnt 
made  by  a  minority  of  the  directors  of 
a  nmtual  insurance  comj)any  to  mee„ 
the  losses  and  expenses  for  a  certain 
term  is  illegal:  Monmouth  etc.  lus. 
Co.  V.  Lowell,  59  Me.  504. 

'  American  .Mutual  Aid  Society  v. 
Helburn,  65  Ky.  1;  7  Am.  St.  llep. 
571. 

^  Slater  etc.  Ins.  Co.  v.  Barstow,  8 
R.  I.  343;  Monmouth  Ina.  Co.  «.  Lovell, 
59  Me.  504;  Farmers'  Inu.  Co.  v.  Chase, 
50  N.  H.  341;  National  Mutual  Ins. 
Co.  V.  Yeomans,  8  R.  I.  171;  Bersch  v. 
Ins.  Co.,  28  Ind.  04. 

♦  Atlantic  Mutual  Fire  Ins.  Co.  v. 
Moody,  74  Me.  385. 


3678 


3070 


MUTUAL    INSURANCE. 


2150 


« 


of  an  agreed  annual  deposit  during  the  life  of  a  policy 
by  which  the  holder  shall  be  exempt  from  assessment  for 
losses  during  the  year  of  the  payments  as  such  annual  de- 
jiosit  is  in  fact  a  premium  for  carrying  the  risk,  and  not 
a  specific  assessment  authorized  by  the  statute.'     Where 
an  insurance  company  provided  for  the  payment  of  losses 
by  an  assessment  on  the  then  policy-holders,  which  they 
were  at  liberty  to  pay  or  not,  it  was  held  that  the  com- 
pany  could  not  collect  such  assessments  by  suit,  and  that 
the  L.ourt  had  no  authority  to  order  a  collection  upon  the 
bankruptcy  of  the  company.'^     But  slight  errors  will  not 
be  regarded.^     A  resolution  levying  a  certain  percentage 
on  the  premium  notes  of  all  the  members  of  said  com- 
pany, but  without  specifying  the  names  of  all  said  mem- 
bers and  the  precise  sum  required  to  be  paid  by  each, 
constitutes  a  good  and  valid  assessment  upon  each  and 
every  one  of  them.*     The  intentional  omission  of  mem- 
bers who  are  liable  to  any  considerable  amount  will  vitiate 
the  whole  assessment.^    But  the  omission  of  a  few  adjusted 
and  canceled  policies,  so  small  in  amount  as  not  mate- 
rially to  increase  tht  assessment  on  the  remainder,  will 
not  have  this  effect.®     The  insured  must  have  notice  of 
the  assessment.^     Where  the  charter  provided  that  mem- 
bers should  be  notified  of  assessments  by  circular  or  ver- 
bally, and  that  if  they  did  not  pay  within  a  fixed  time 
they  would  forfeit  protection  tlirough  their  policy,  it  was 
held  that  such  personal  liability  could  not  attach  from 
merely  mailing  the  notice,  if  it  v.'as  not  actually  received.^ 
The  officers  of  the  company  have  power  to  waive  provis- 
ions of  the  by-laws  intended  for  the  benefit  of  the  cora- 


'  *tate  V.  Fire  Association,  42  Ohio 
St.  f>.5. 

^  111  re  Protection  Life  Ins.  Co.,  9 
Biss.  1S8. 

=*  Miirhlulieail  Ins.  Co.  v.  Underwood, 
3  Gray,  210. 

*  Lycoming  Fire  Ins.  Co,  v.  Ronght, 
97  Pa.  St.  415. 

^  Marblehead  Mut.  Fire  Ins.  Co.  v. 


Haywaril,  3  (iriiy,  208;  Tferkimer 
County  Mutual  Ins.  Co.  v.  Fuller,  14 
Barb.  HT.M;  Pcoiile's  Eq.  Mutual  Ins. 
Co.  r.  Arthur,  7  Cray,  2G7. 

"  Fayette  Mutual  Fire  Ins.  Co.  v. 
Fuller,  8  Alien,  27. 

'  Buckley  y.  Ins.  Co.,  83  Pa.  St.  293. 

*  Castner  v.  Farmers'  Mutual  Fire 
Ins.  Co.,  50  Mich.  273. 
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pany,^  Where  a  member  of  a  fire  insurance  company  is 
entitled,  in  case  of  loss,  to  have  an  assessment  in  his 
favor  made  on  all  other  policy-holdt^-rs,  the  directors  can- 
not by  a  by-law  to  which  he  did  not  assent  limit  his 
right  and  cause  the  assessment  to  be  made  only  on  mem- 
bers of  a  certain  class  of  policy-holders.  And  if  the 
directors  pay  out  money  to  which  such  member  is  en- 
titled, he  may  hold  thein  personally,  although  they  acted 
in  good  faith."  But  that  a  mutual  life  insurance  company 
has  realized  the  money  with  which  to  make  payment  of 
a  member's  claim  makes  it  none  the  less  the  duty  of  the 
company  to  resist  payment  if  the  claim  is  illegal.^ 

§  2151.    Relief,  Benefit,  and  Benevolent  Associations. 

—  Organizations  known  as  relief,  benefit,  or  benevolent 
associations,  formed  for  the  purpose  of  insuring  the  lives 
of  their  members  for  the  benefit  of  their  families,  or  of 
rendering  assistance  to  them  in  case  of  sickness,  are  fre- 
quent in  this  country,  under  a  variety  of  names.  They 
are  subject  to  many  of  the  rules  governing  insurance  in 
general.^  Their  certificates  are  in  effect  life  insurance 
policies.*  A  mutual  benefit  association  cannot  las'ire  a 
life  in  which  the  beneficiary  has  no  interest.*  Tlie  mem- 
bers arc  presumed  to  know  and  are  l)ound  by  the  provis- 
ions of  the  by-laws  of  the  society.^  False  representations 
in  the  a])plication  are  waived  by  the  society  collecting 
assessments  after  knowledge  of  them.^  Where  the  rules 
of  the  order  make  the  payment  of  assessments  essential 
to  the  right  of  the  benelieiary  to  share  iu  the  fund,  there 

'  Union  Mutu;il  Ins.  Co.  v.  Koysor,  ''  Elkliart  etc.  A.ss'a  v.  Houghton,  9S 

32  N.  H.  :WA;  M  Am.  Dec.  STo;  "Jlalo  Ind  14'.). 

V.  Ins.  Co.,  32  N.  H.  295;  (34  Am.  Dec.  ''  Mutuiil  Ben.  Ins.  Co.  v.   lloyt,  40 

370.  Midi.  47;$. 

•■'Stewart  v.    Lee   Mutual  Fire  Jus.  '  Ui'.l   Men  v.  Sehniiilt,  T)?  Md.  08; 

Ass'n,  04  Miss.  49<J.  Benelieiil  .Soc.   v.    MeVey,   92  Pa.  St. 

"  Mayer  r.  Eiiuitable  Reserve  Fund  510;   Uohinsou  v.  Yates  City  Lodye, 

Life  A.ss'n,  42  Hun,  237.  80  III.  598. 

*  May  on  Insurance,  sec.  550  a.    See  '"Excelsior    Muuual    Association  z?. 

a>ifi',  Division  I.,  Voluntary  Associa-  RiilJie,  91  lud.  84. 
tious. 
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can  be  no  recover}',  where  tliere  has  been  a  default.^  Satis- 
factory  proof  is  necessary  of  the  default  of  the  member, 
or  of  his  loss  of  good  standing,  in  order  that  the  condition 
be  enforced  by  the  court.^  The  default  of  the  member 
may  be  waived  by  the  issuance  of  a  certificate  that  he  is 
in  good  standing,  and  the  levying  of  later  assessments 
upon  him/^  Also  by  the  receipt  of  assessments  from  the 
member,  with  knowledge  of  the  default;*  or  by  payment 
to  the  subordinate  lodge,  where  it  is  the  agent  for  such 
purposes  of  the  superior  lodge; «  or  by  the  payment  of  it 
by  the  subordinate  lodge  for  or  in  behalf  of  the  member.^ 
A  member  who  has  been  suspended  for  failing  to  pay  an 
assessment  is  not  in  "good  standing"  within  the  mean- 
ing  of  the  by-laws  or  benefit  certificate;^  nor  is  one  who  is 
behind  in  his  payment,  though  not  formally  suspoDded/ 

Fe? Ron'T^y'"'  ^'"^^'='  °^  ^°"°'''  2^  T'  ^2  Ga.   C40;  Erclmann  v.  Sons  of 

.Vi?^       /;,.    ,     .„  ,,.  Herman,  44  Wis.  376. 

r,  11  Vi       ^Ar  \  'f  ^°'''  S^  ^^'""-  ^^^'  '  Schuuck  V.  Gegeuseitiger  Fond,  44 

Gclldtlyw.  Mutual  Ben.  Soc,  27  xMinn.  Wis.  309. 

?"t^         .1        .i„     .  *Scheur.  Foresters.  17  Fed  Ren  *>!  4. 

nFT&'j'HfrTYX  ^^^  F"^°"'  .;  ^'-^^^'-^  "•  Knights  of  ioncfr.'isi 

if- 1 ,?     «    tP'  °*^'  ^^'^  Association  v.  Mass.  3()8. 

Kid.l  e,  91  Ind   84.  s  McMurray  „.  Knights  of  Honor   20 

*  Masonic  Mutual  Life  Co.  v.  Gib-  Fed.  Rep.  107. 
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§  2183. 
§  2184. 
§  2185. 
§  2186. 
§  2187. 
§  2188. 
§  2189. 
§  2190. 
§2191. 
§  2192. 


Marine  insurance  defined  —  The  contract. 

Insurable  interest  —  Who  has. 

Freight  —  Meaning  of  —  Insurance  of. 

When  risk  on  ship  commences  and  ends. 

Wlien  risk  on  goods  commences  and  ends. 

Marine  insurance  covers  only  sea  perils. 

What  property  not  covered  by  policy. 

Insurance  against  capture. 

Barratry. 

Construction  of  policy  —  Meaning  of  words. 

Contract  of  marine  insurance  construed  by  usage. 

Meaning  of  words  in  policy  explained  by  usage. 

Concealment  —  Elfect  of. 

Wiiat  insured  bound  and  what  not  bound  to  disclose. 

Representations  —  Warranties. 

Representation  may  be  implied. 

W^arranty  of  seaworthiness. 

Warranty  of  neutrality. 

Deviation  —  Delay. 

When  deviation  excused. 

Actual  total  loss. 

Constructive  total  loss. 

Reshipping  cargo —  Liabilities  of  insurer. 

Insurance  free  from  average  —  Memorandum  articles. 

Abandonment  defined  —  When  permitted. 

Fifty  per  cent  damage  —  How  estimated. 

Sale  by  master. 

Capture  or  detention  by  hostile  force  —  Embargo. 

Abaailonnieut  of  cargo. 

Freight  —  Total  and  constructive  loss  —  AbandonmenJ. 

Must  be  unconditional  and  entire. 

At  what  time  made. 

Notice  of  abiuulonmont. 

Acceptance  of  abandonment. 

Not  defeated  by  subsequent  events. 

Etlect  of  abandonment  —  Assured's  interest  passes  to  insurer. 

As  to  freight. 

Insured  agents  become  insurer's  agents. 

Waiver  of  abandonment. 

Rights  of  owner  omitting  to  abandon. 

Liability  of  insurer  refusing  to  accept. 
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§2103. 
§  2194. 
§  2195. 
§  219(5. 
§  2197. 
§  2198. 
§  2199. 
§  2200. 
§  2201. 
§  2202. 
§  2203. 


Measure  of  recovery  —  Valuation  conclusive. 

Partial  loss. 

Profits. 

Open  policy  —  Value  of  ship  —  How  estimated. 

Open  policy—  Value  of  cargo—  How  estimated. 

Open  policy  -  Value  of  freight  —  How  estimated. 

Cargo  arriving  damaged. 

Insurer  liable  for  labor  and  expenses. 

Suing  and  laboring  clause. 

General  average  —  Contribution. 

One  third  new  for  old. 


§  2152.    Marine  Insurance  Defined  —  The  Contract.  — 

Marine  insurance  is  an  insurance  against  risks  connected 
with  navigation  to  which  a  ship,  cargo,  freightage,  prof  ts 
or  other  insurable  interest  in  movable  property  mav  he 
exposed  during  a  certain  voyage  or  a  fixed  period  of  time  '■ 
A  mistake  in  the  name  of  a  vessel  in  a  policy  does  not 
prevent  a  recovery  if  both  parties  had  in  view  the  same 
vessel,  and  the  underwriter,  when  the  policy  was  issued 
knew  the  true  name,  or  intended  to  insure  the  particular 
vessel  lost;  but  when  there  is  a  mistake  as  to  the  vessel 
sought  to  be  insured,  and  the  policy  is  upon  another  ves- 
sel than  that  for  which  application  was  made,  no  contract 
exists,  as  the  minds  of  the  parties  do  not  meet." 

§  2153.     Insurable   Interest -Who   has. -The  term 

interest,"  as  used  in  regard  to  the  right  to  insure,  does 

not  imply  any  property  in  the  subject  of  insurance  «    Thu. 

one  may  insure  his  equitable  interest  in  propertv,  the  legal 

itle    0  which  IS  m  another-  and  the  following,  it  L 

been  held,  are  insurable  interests,  viz.:  The  interest  of  the 

owner  of  a  chartered  ship-  or  the  interest  of  a  charterer 

of  a  ship;    or  of  the  owner  of  a  ship  hypothecated  bv  bot- 


rf^^f/",^'^'-  ^^^^^'  sec.  2G55:  N.  Y 
Civ.  Code,  sec.  144G. 

'■  HjiKhes  n  Mercantile  Mutual  In?. 

s'lf  ,^-  \  '^''''  1-^  A'»-  iiep.  2.-)4. 

163  ■  ^''''**^l'<^*'^°I"s-  *^o.,  I  Pet. 

*  Oliver  v.  Greene,  3  Mass.   133;  3 


Am.  Dec.  9(5;  Locke  v.  North  American 
Ins.  Co.,  13  Mass.  61. 

^  Even  where  the  charterer  has  cov- 
enanted  to  pay  him  its  value  in  case 
ot  loss:  Barber  on  Insurance,  sec.  94 

Am.Xt"43-.'^'^^*'^^'''^*--^«7''7 
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tomry;*  or  of  a  lender  on  a  bottomry  bond  i'^  or  of  the  owner 
in  the  freight  which  would  have  been  carried  but  for  the 
loss;'  or  of  a  person  who  has  made  an  oral  contract  to 
purchase  a  ship;'*  or  of  a  commission  merchant  to  whom 
a  cargo  is  consigned  for  sale;^  or  of  a  lienor;"  or  in  profits 
on  goods  shipped;^  or  of  a  mortgagor  of  a  vessel;"  or  of 
a  mortgagee;"  or  of  a  part  owner; ^"^  or  of  the  master;"  or 
of  one  who  has  spent  money  on  the  ship  for  repairs;'"  or 
of  an. assignee  of  the  commissions  of  a  supercargo;  '•'  or  of 
a  vendee  of  a  vessel  who  has  made  part  payment;"  or  of 
endor  who  has  contracted  to  sell  a  vessel  for  a  fixed 
;  •'  ..',  and  to  make  title  upon  the  payment  of  that  sum.*^ 
An  insurance  for  whom  it  may  concern  is  limited  to 
tl'-ise  v^  have  an  insurable  interest,  who  may  be  law- 
fully in.suiod,  and  for  whom  it  was  intended,  under  their 
prior  authorization  or  subsequent  adoption/"     Different 


'  Kenny  v.  Clarkson,  1  Johns.  385; 
3  Am.  Dec.  33().  But  his  insurable  in- 
terest is  only  the  excess  of  the  value  of 
the  ship  over  the  amount  secured  by 
the  bottomry  bond:  Barber  on  Insur- 
ance, sec.  95. 

HJlover  v.  Black,  3  Burr.  13<)4; 
Mackenzie  v.  Whitworth,  L.  R.  10  Ex. 
142;  1  Ex.  Div.  3(j;  Robertson  v.  United 
Ins.  Co.,  2  Johns.  Cas.  250;  1  Am. 
Dec.  100;  Jennings  v.  Ins.  Co.,  4  Binn. 
244,  251;  5  Am.  Dec.  404.  And  see 
Ins.  Co.  V.  Gossler,  90  U.  S.  045.  But 
such  interest  must  be  specially  men- 
tioned in  the  policy:  Id.;  Kenny  v. 
Clarkson,  1  Johns.  385;  3  Am.  Dec.  li'SH. 

^  Thoinpsou  *;.  Taylor,  0  Term  Rep. 
478;  A.lams  v.  Ins.  Co.,  22  Pick.  103; 

1  Arnould  on  Insurance,  202.  See 
Christ  V.  Barkee,  2  Johns.  340;  3  Am. 
.Dec.  437. 

*  Aruswick  v.  Ins.  Co.,  129  Mass. 
185. 

^  Putnam  v.  Ins.  Co.,  5  Met.  392; 
liolbrook  V.  Brown,  2  Mass.  280. 

«  Russell  V.  Ins.  Co.,  1  Wash.  409; 
Seamans  ?'.  Loring,  1  Mason,  127. 

'  Abbott  V.  8ebor,  3  Johns.  Cas.  39; 

2  Am.  Dec.  139;  Eosdick  v.  Ins.  Co., 

3  Day,  108-  F  anch  v.  Ins.  Co.,  16 
Pick.  397;  Locke  v.  lua.  Co.,  13  Mass. 
61. 


8  Strong  V.  Ins.  Co.,  10  Pick.  40;  20 
Am.  Die.  507;  Curry  v.  Ins.  Co.,  10 
Pick.  5.35;  Higginson  v.  Dull,  13  Mass. 
90;  Wilko  V.  Ins.  Co.,  19  N.  Y. 
184. 

»  Clark  V.  Ins,  Co.,  100  Mass.  509; 
1  Am.  Rep.  135. 

'•  Bulkley  v.  Fishing  Co.,  1  Conn. 
571;  Olivers.  Greene,  3  Mass.  133;  3 
Am.  Dec.  97;  Knight  v.  Ins.  Co.,  26 
Ohio  St.  778;  20  Am.  Rop.  778.  But 
a  part  owner  insuring  a  vessel  as  owner 
cannot  recover  anything  for  the  shares 
or  interests  of  his  co-owners:  Finney 
V.  Ins.  Co.,  1  Met.  10;  35  Am.  Dec. 
343. 

"  Buck  V.  Ins.  Co.,  1  Pet.  163;  Hoi- 
brook  V.  Brown,  2  Mass.  280. 

'■'  Buchanan  v.  Ins.  Co.,  6  Cow. 
319. 

'^"  Wells  V.  Ins.  Co.,  9  Serg.  &  R. 
103.  Or  the  supercargo  himself:  New 
York  Ins.  Co.  v.  Robinson,  1  Johns. 
616. 

'♦  Rider  v.  Ins.  Co.,  20  Pick.  259; 
Kenny  v.  Clarkson,  1  Johns.  385. 

'"  Stuart  V.  Columbian  Ins.  Co.,  2 
Cranch  C.  C.  442. 

i«  Frierson  v.  Brenham,  5  La.  Ann. 
540;  53  Am.  Dec.  003;  llaynesv.  Rowe, 
40  Me.  181;  Augusta  lus.  etc.  Co.  v. 
Abbott,  12  Md.  348. 
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parties,  having  different  interests  in  the  same  subject- 
matter,  may  severally  procure  insurance  of  their  several 
interests.^     But  one  whose  interest  was  not  intended  to 
be  insured  cannot  claim  the  benefit  of  an  insurance  ef- 
fccted  by  otliers,  nlthough,  by  the  terms  of  the  l>olicy,  his 
interest  would  seem  to  bo  covered.^     Although  a  consignee 
has,  under  ordinary  circumstances,  no  insurable  interest 
in  goods  consigned  to  him  for  sale  on  commission   be- 
yond the  probable  amount  of  his  commissions  or  profits, 
still,  if  he  is  instructed  by  his  principals  to  insure  for 
their  benefit,  he  may  protect  himself  against  losses  by 
insuring  the  whole  property  consigned.^    So  an  insurance 
effected  by  one  joint  owner  in  his  own  name,  on  account 

of  ,  inures  to  the  benefit  of  his  co-owner,  where  it 

appears  that  he  had  previously  agreed  to  insure  his  co- 
owner's  interest,  and  afterwards  declared  that  he  had 
done  so."  Although  a  vessel  may  be  liable  to  forfeiture 
for  a  cause  not  connected  with  the  policy,  she  is  never- 
theless a  subject  of  lawful  insurance.* 

§  2154.    Freight— Meaning  of— Insurance  of.— Freight, 

in  a  policy  of  marine  insurance,  means  the  benefit  de- 
rived from  the  chartering  of  the  ship,  or  the  employment 
of  it  in  carrying.^  It  may  be  insured  Mvithout  reference 
to  the  profits.^  The  following  may  be  insured  under  the 
designation  of  freight,  viz.:  The  interest  of  the  ship-owner, 
who  also  has  cargo  on  board,  in  its  safe  arrival;"  the  in- 
terest of  one  not  an  owner  of  the  vessel,  e.  g.,  a  charterer; '" 


1  Higginson  v.  Dall,  13  IMass.  9G; 
Locke  V.  North  American  Ins.  Co.,  13 
Mass.  01. 

-  I'acilic  Ins.  Co.  v.  Catlett,  4  Wend. 
75;   1  Wend.  5()], 


*  Kent's  Com.,  sec.  219. 
'  Mcftavv  V.  Ins.  Co.,  23  Pidc.  405. 
^  LockM-ood  V.  Ins.  Co.,  47  Mo.  .50. 

*  De  Vaux  ('.  .T'Ansiin,  5  liin<,'.  N.  C. 
519;  \Volcott  /•.  Eaglo  Ins.  Co.,  4  Pick. 


-'  Shaw  V.  .i:tna  Ins.  Co.,  49  Mo.  578;  429;  Flint  v.  Fleniy'iig,  1  Baru!'&  Adol" 

S  Am.  Kep.  ].)();  Ji)hnsoni'.  Cani^jbell,  45. 

120  Ma.ss.  419;  Home  Ins.  Co.  v.  Ware-         '<>  Oliver  v.  Greene,  3  Mass.  133;  3 

house  Co.,  93  U.  S.  327;  Sturm  v.  Ins.  Am.   Dec.  9(3;   Bartlctt  v.  Walter  ']3 

Co.,  03  N.  Y.  77.  Mass.  207;  7  Am.  Dec.   143;   Clark  v 

♦  P,urrows  V.  Turner,  24  Wend.  276;  Ocean  Ins,  Co.,  10  Pick.  289;  Rohiu- 

"''\4"V,  ^ '''*'•  '^H"-        T       ^  .r  son  r.   Ins.   Co.,  1  Met.  140.     Confra, 

"  PoUeys  V.  Oceau  Ins.  Co.,  14  Me.  Riley  v.  Delatield,  7  Johns.  522;  Mel- 

14L  lea  V.  Ins.  Co.,  1  Hall,  402. 
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passage-money.'  Freight  to  accrue  on  the  transportation 
of  live-stock  and  cargo  stored  on  deck  cannot  be  insured 
as  "freight"  simply.'^  An  insurable  interest  in  freight 
exists  as  soon  as  the  ship  has  broken  ground  on  the  char- 
tered vo3'age;^  and  even  earlier  than  this.'  Where  the 
goods  are  actually  on  board,  it  is  clear  that  the  ship-owner 
has  an  insurable  interest  in  the  freiirht  which  will  bo 
earned  if  the  voyage  is  completed.  And  ho  has,  also, 
whore  they  are  not  actually  on  board,  but  there  is  a  con- 
tract to  deliver,  and  the  ship  is  ready  for  the  goods,  and 
the  goods  are  ready  for  the  ship.^  But  it  is  not  essential, 
if  the  cargo  is  ready  for  shipment,  that  it  should  be  in 
close  proximity  to  the  vessel."  And  where  the  policy  ex- 
pressly designates  the  time  at  which  the  insurance  is  to 
commence,  this  will  control.' 


'  Denoon  v.  Ins.  Co.,  L.  R.  7  Com.  P. 
342.  This  is  perliaps  doubtful:  See 
liarher  on  Insurance,  sec.  9G. 

■'  Doilfje  V.  Bartol,  5  Me.  2SG;  17  Am. 
Dec.  2.38;  Wolcott  v.  Eayle  Ins.  Co.,  4 
rick.  43");  Toledo  F.  &  1\1.  Ins.  Co.  v. 
Speares,  IG  Ind.  52;  Adams  r,  Warren 
Ins.  Co.,  22  Pick.  163;  Taunton  Cop- 
per Co.  V.  Merchants' Ins.  Co.,  22  Pick. 
JOS;  Smith  v.  Mississippi  M.  &  F.  Ins. 
Co.,  11  La.  142;  30  Am.  Dec.  714;  Mil- 
ler  V.  Titherington,  7  Hurl.  &  N.  954. 
But  where,  by  special  designation  in 
the  policy,  or  by  a  general  usage  regu- 
lating the  transportation  of  cargo,  the 
insurer  is  apprised  of  the  nature  of 
the  risk,  the  policy  will  be  enforced: 
Northwestern  Ins.  Co.  v.  Mtna  Ins. 
Co.,  20  Wis.  78;  Taunton  Copper  Co. 
V.  Merchants'  Ins.  Co.,  22  Pick.  IDS; 
Merchants'  Ins.  Co.  v.  Shillito,  15 
Ohio  St.  .559;  86  Am.  Dec.  491;  Mil- 
ward  d.  Hibbert,  3  Ad.  &  E.,  N.  S.,  120; 
AUegre  v.  Ins.  Co.,  2  Gill  &  J.  136;  20 
Am.  Dec.  424;  Chesapeake  Ins.  Co.  v. 
AUegre,  2  Gill  &  J.  164. 

'  Tliompson  v.  Taylor,  GTerm  R.  478; 
Williamson  v.  Innes,  8  Bing.  81;  Atty 
V.  Lindo,  1  Bos.  &  P.  N.  R.  236;  Ellis 
I'.  Lafone,  8  Ex.  546;  Horncastle  v. 
Stuart,  7  East,  400;  Davidson  v.  Wil- 
lasey,  1  Maule  &  S.  313;  Truscott  t>. 
Christie,  2  Ball  &  B.  320. 

'  Phillips   on    Insurance,    sec.    335; 


Co.,    1   Met.  146; 
2    Wash.    C.    C. 


Robinson    v.    Ins. 
Hart    V.    Ins.    Co., 
346. 

•'  Williamson  v.  Innes,  1  bloody  &  R. 
8  Bing.  81,  note;  Dc  Longucmerc  v. 
Ins.  Co.,  10  Johns.  202;  Hodgson  v. 
Ins.  Co.,  2  Tia.  341;  Forbes  v.  Aspinall, 
13  East,  .323. 

"  "All  that  it  seems  necessary  to 
determine  with  regard  to  the  cargo  is 
that  it  must  have  become  the  property 
of  the  parties  insured,  by  a  contract 
maile  with  a  view  of  its  being  sent  on 
board,  and  actually  in  a  state  of  readi- 
ness, reference  being  had  to  the  nature 
and  description  of  the  voyage  insured, 
to  be  put  on  board  when  the  ship  ar- 
rives at  the  place  of  deposit ":  De  Vaux 
V.  J 'Anson,  5  Bing.  N.  C.  539;  Mont- 
gomery V.  Egginton,  3  Term  R.  362; 
Thompson  v.  Taylor,  6  Term  R.  478; 
Truscott  V.  Christie,  2  Brod.  &  B.  320; 
Parke  v.  Hcbson,  2  Brod.  &  B.  329; 
Warre  r.  Millar,  4  Barn.  &  C.  538;  Flint 
V.  Flemyng,  1  Barn.  &  Adol.  45;  Foley 
V.  United  F.  &  M.  I.  Co.,  L.  R.  5  Com. 
P.  155. 

'  Jones  ?'.  Neptune  M.  I.  Co.,  L.  R. 
7  Q.  B.  702;  Beckett  v.  West  of  Eng- 
land M.  I.  Co.,  25  L.  T.,  N.  S.,  379; 
Joyce  V.  Realm  Ins.  Co.,  L.  11.  7  Q.  B. 
580;  .Tones  i\  Imperial  Ins.  Co.,  L.  R. 
7  Q.  B.  702;  Gordon  v.  Am.  Ins.  Co. 
of  New  York,  4  Deuio,  362. 
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§  2155.     When  Risk  on  Ship  Commences  and  Ends.  — 

A  risk  on  aslii]),  or  on  goods  therein,  commences  only  at 
the  very  jiort  or  place  named  in  tlie  policy  as  that  from 
which  the  ship  is  to  sail  or  where  the  goods  are  to  bo 
loaded,  and  ends  only  when  the  ship  has  reached  the  port 
to  which  it  is  insured.  An  insurance  on  a  ship  from  a 
port  takes  effect  only  after  the  ship  has  broken  ground  on 
her  outward  voyage.'  If  a  ship,  expected  to  arrive  at  a 
foreign  port,  be  insured  simply  "at  and  from"  that  port, 
the  policy  will  attach  as  soon  as  the  vessel  is  within  the 
port  in  such  a  condition  of  repair  or  seaworthiness  as  to 
be  there  in  safety.  If,  after  entering  port  in  this  condi- 
tion, she  sustains  damage  from  a  peril  insured  against, 
the  insurer  will  be  held  liable.^  A  policy  "  at  and  from  " 
a  certain  port  is  not  by  reason  of  such  description 
avoided  by  the  cargo  having  been  laden  at  a  previous 
port.^  A  policy  at  and  from  a  home  port  in  which  the 
vessel  is  then  lying  protects  the  vessel  during  her  stay  in 
port,  provided  she  does  not  remain  there  so  long  as  ma- 
terially to  change  the  risk  assumed  by  the  insurer.*  A 
policy  simply  to  a  designated  port  continues  until  she  is 
anchored  there  at  the  usual  place  for  the  discharge  of  her 
cargo.^  If  a  general  usage  can  be  shown  that  the  ship  is 
to  sail,  or  the  goods  be  taken,  or  the  ship  land,  or  the 
goods  be  discharged  at  another  place  than  that  named  in 
the  policy,  the  underwriter  or  the  insurer  will  be  bound 
by  such  a  usage,  and  will  not  be  allowed  to  dispute  his 

^  MoUoy,  255;  Bond  D.  Nutt,  Cowp.     Garrigues  v.  Cox,    1  Binn.    592;    2 
607;  Pettegrew  v.  Pringle,  3  Barn.  &     Am.  Dec.  493. 

Adol.  514;  Meyv.  (South  Carolina  Ins.  ^  Silloway  v.  Ins.  Co.,  12  Gray,  73. 
Co.,  3  Brev.  329;  Union  Ins,  Co.  u.  *  Maclachan's  Arnould  on  Insurance, 
Tysen,  3  Hill,  118;  Bowen  v.  Hope  .378;  3  Kent's  Com.  *.307;  Palmer  v. 
Ins.  Co.,  20  Pick.  275;    32  Am.  Dec.     ""  -    -     ■ 

213;  3  Kent's  Com.  *307. 

■''  Motteux  ?'.  London  Ass.  Co.,  1 
Atk.  548;  Parmeter  v.  Cousins,  2 
Camp.  235,  237;  Belly.  Bell,  2  Camp. 
475;  Haughton  v.  Empire  Marine  Ins. 
Co.,  L.  R.  1  Ex.  206;  Taylor?;.  Lowell, 
3  Mass.  331;  3  Am.  Dec.  141;  Mer- 
ehauta'  Ins.   Co.  v.  Clapp,  11  Pick.  56; 


Marshall,  8  Bing.  79;  Palmer  v.  Flem- 
ing, 9Bing.  460;  Patrick  v.  Ludlow,  3 
Johns.  Cas.  14;  2  Am.  Dec.  130; 
Smith  V.  Surridge,  4  Esp.  25;  Mc- 
Lanahan  r.  Ins.  Co.,  1  Pe^  J 84. 

^  Stone  V.  Ins.  Co.,  L.  R.  1  Ex.  Div. 
81;  Bill?).  Mason,  6  Mass.  313;  Garri- 
gues V.  Coxe,  1  Binn.  592;  2  Am. 
Dec.  493. 
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liability  or  sot  up  a  right  on  the  ground  of  the  conditions 
in  the  policy.* 

§  2156.     When  Risk  on  Goods  Commences  and  Ends. 

—  The  risk  on  goods  usually  begins  from  the  time  of 
their  being  loaded  on  board  the  ship,  unless  it  expressly 
insures  them  earlier.'^  Where  the  goods  are  insured  at 
and  from  a  certain  port  from  their  loading  on  the  ship, 
they  are  not  covered  if  taken  on  board  at  another  port,^ 
unless  the  policy  is  on  a  trading  voyage,  when  it  will 
cover  all  goods  shipped  at  any  port  within  the  scope  of 
the  policy.'*  The  i)olicy  covers  the  goods  until  "  safely 
landed";  that  is,  until  they  are  landed  in  safety  at  the 
port  of  discharge  according  to  the  custom  of  the  port.^ 
If  the  consignee  takes  charge  of  the  goods  himself  before 
they  are  safely  landed,  as  by  receiving  them  in  his  own 
lighters,  the  insurer  is  discharged.^  Goods  necessarily 
transshipped,  owing  to  a  peril  insured  against,  continue 
under  the  protection  of  the  policy  until  safely  landed  at 


1  Kingston  v.  Knibbs,  1  Camp.  508; 
Miscor  V.  Atkin,  3  Camp.  200; 
Gracie  v.  Ins.  Co.,  8  Cranch,  75; 
Brown  v.  Carslairs,  .3  Camp.  ICO. 

■^  Barber  on  Insurance,  98;  Patrick 
V.  Ludlow,  3  Johns.  Cas.  10;  2  Am. 
Dec.  130. 

»  Langhorn  v.  Hardy,  4  Taunt.  028; 
Horneyer  v.  Lushingtou,  15  East,  46; 
Spitta  V.  Woodman,  2  Taunt.  416; 
Mellish  V.  Allnutt,  2  Maulo  &  S.  106; 
Ricknian  v.  Carstairs,  2  Nev.  &  M. 
571;  Constable  v.  Noble,  2  Taunt.  403; 
Payne  v.  Hutchinson,  2  Taunt.  405; 
Graves  i'.  Marine  Ins.  Co.,  2Caine3, 
339;  .Scriba  v.  Ins.  Co.,  2  Wash,  C.  C. 
107;  Kichards  v.  Marine  Ins.  Co.,  3 
Johns.  307;  Vredenburg  v.  Gracie,  4 
Jolnis.  444;  Murray  v.  Columbian  Ins. 
Co.,  11  Johns.  302.  The  strictness  of 
this  rule  is  relaxed  in  some  eases, 
•where  it  does  not  appear  tiiat  the  port 
of  loading  was  regarded  as  a  warranty: 
Carr  v.  Monteliore,  5  Best  &  S.  408, 
430;  Bell  v.  Hobson,  16  East,  240,  248; 
Gladstone  v.  Clay,  1  Maule  &  S.  418; 


Monnen  v.  Kittlewell,  16  East,  176. 
See  also  Manly  v.  United  Fire  and 
Marine  Ins.  Co.,  9  Mass.  85;  Martin 
V.  Fishing  Ins.  Co.,  20  Pick.  381);  32 
Am.  Dec.  220;  Behn  v.  Burues.s,  3 
Best  &  8.  751. 

*  Barber  on  Insurance,  98. 

'  3  Kent's  Com.  30'J;  Mansur  v.  Ins. 
Co.,  12  Gray,  528;  Ganliner  v.  Smith, 
1  Johns.  Cas.  141;  Pliillips  on  Insur- 
ance, sec.  U72;  Mobile  Marine  Dock 
and  Marine  Ins.  Co.  v.  McMullan,  27 
Ala.  78;  (Jracic  v.  Maryland  Ins.  <Jo., 
8  Cranch,  84;  Osacar  r.  Louisiana  State 
Ills.  Co.,  5  Mart.,  N.  S.  (La.),  386; 
Fletcher  v.  St.  Louis  Marine  Ins.  Co., 
18  Mo.  193;  Ciiickering  ?-.  Fowler,  4 
Pick.  371 ;  2  Arnould  on  Insurance,  sec. 
289;  Hyde  c.  Trent  and  Mersey  Naviga- 
tion Co.,  5  Term  Rep.  397;  Norway 
Plains  Co.  v.  R.  R.  Co.,  1  Gray,  271; 
61  Am.  Dec.  423. 

«  Strong  V.  Nattally,  4  Bos.  &  P.  16; 
Low  i\  IJavy,  5  Biun.  595;  Bold  v. 
liotherham,  8  Q.  B.  797;  Sparrow  v. 
Carruthers,  2  Strange,  1236. 
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tlio  port  of  dostlnation.'  A  policN'  to  attach  on  j^oods 
shii»j)0(l  botweoii  tho  lirst  and  liflt'outh  of  July  will  not 
cover  goods  sliipped  on  either  of  such  days.' 

g  2157.    Marine  Insurance  Covers  only  Sea  Perils. — 

The  insurer  iniilertakes  only  to  indemnify  against  extraor- 
dinary perils  of  the  sea,  and  not  against  those  ortiinary 
ones  to  which  every  ship  must  inevitably  bo  exposed.'* 
Perils  of  the  scu  has  a  wider  meaning  in  a  marine  policy 
than  in  a  bill  of  lading/  the  insurer  being  liable  where 
the  loss  is  proximately  caused  by  a  marine  disaster, 
although  such  disaster  may  have  been  indirectly  occa- 
sioned by  tho  negligence  of  tho  carrier  or  his  servants.* 
Whore  the  loss  is  from  a  sea  peril,  the  fact  that  it  hap- 
l)cned  through  tho  neglect  of  the  captain  and  crew  is  no 
defense  to  an  action  on  the  policy."  So  the  non-compli- 
ance with  a  statute  prohibiting,  under  a  pecuniary  pen- 
alty, the  carrying  of  certain  material  without  special 
license  cannot  affect  the  insurance  on  vessel  or  cargo.' 

§  2158.    What  Property  not  Covered  by  Policy.— There 
are  some  parts  and  stores  of  a  ship  for  which,  convention- 


'  Plantiunour  v.  Staples,  1  Term  Rop. 
Oil;  lioldt'.  llDtliurliain,  8  Q.  R.  7'.»7; 
Do  Ciiiiilra  r.  Swanii,  IG  Com,  B.,  N. 
S.,  7--.  Sec  Bryiint  r.  ("ominonwealtli 
Ills.  Co.,  \'.i  I'iik.  54.'',  o.").");  Columbian 
Ins.  Co.  V.  riercc,  14  Allen,  820. 

^  Atkins  r.  Ina.  Co.,  5  Met.  439;  39 
Am.  Dec.  ()92. 

^  3  Kent's  Com.  ."00;  Dupeyro  v.  Ins. 
Co.,  2  Uol).  (La.)  4.'i7;  38  Am.  Dec.  '218; 
Potter  r.  Ins.  Co.,  '2  Sum.  197;  Coles r. 
Ins.  Co.,  3  Wash.  loO;  (jreenwieh  Ins. 
L'\y  n.  Raal),  11  111.  App.  G3().  In  an 
ordinary  marine  policy,  the  insurance 
against  lire  does  not  cover  the  case  of 
.spoutaiiefins  (U)mbustion  caused  by  the 
inlierent  infirmity  of  the  goods  in- 
sured: I'i'ovidence  Washington  Ins. 
Co.  V.  Adler,  05  Md.  102;  57  Am.  Rei). 
314. 

'  See  Title  Bailments — Common 
Curriers. 

''  Barber  on  luaurance,  sec.  93;  citing 


.lohnson  v.  Friar,  4  Yerg.  48;  20  Am. 
Dec.  215;  (li'ill  v.  (General  Iron  Screw 
Co.,L.  R.  I  Com. P.  Oil,  012;  Williams 
V.  Branson,  1  Murph.  417;  4  Am.  Dec. 
5(i2;  Bell  r.  Reed,  4  Binn.  127;  5  Am. 
Dec.  398;  Hall  v.  R.  R.  Co.,  13  Wall. 
307;  The  Planter,  2  Wood,  490;  The 
Ocean  Wave,  5  Biss.  378;  Newcomb 
V.  Cincinnati  Ins.  (,'o  ,  22  Oliio  St.  382; 
10  Am.  Ri'p.  74li;  M  .i-hants' etc.  Ins. 
Co.  r.  Butler,  20  isla.  41;  Williams  v. 
Ins.  Co.,  3  Sum.  270;  Pliojiiix  Ins.  Co. 
V.  Cochran,  51  Pa.  St.  143. 

"  Am.  Ins.  Co.  v.  Insley,  7  Pa.  St. 
223;  47  Am.  Dec.  509;  I'arkhurst  v. 
Ins.  Co.,  100  Mass.  305;  97  Am.  Dec. 
100;  Enterprise  Ins.  Co.  i).  Parisot, 
35  Ohio  St.  35;  35  Am.  Rep.  589.  But 
see  Cud  worth  v.  Ins.  Co.,  4  Rich.  410; 
55  Am.  Dec.  092. 

'  Sherlock  v.  Globe  Ina.  Co.,  1  Cin. 
Rep.  193. 
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ally,tho  Knglisli  uiKlcrwritcra  lioM  thomsclvos  not  liable, 
either  beeuuse  they  are  in  a  notoriously  insceuro  ])osition, 
ulthough  the  cuHtoiuary  one,  or  becauHo  the  loss  of  them 
t'onios  under  tlie  (lenoni illation  of  "  wear  and  tear"-  as  tho 
stern-boat  hanging  in  davits,  or  casks  on  deek,  arps 

and  ropes  coiled  on  deid<.'  So  losses  resulting  from  neces- 
sary consumption  of  the  cargo  by  passengers,  or  from  the 
sale  of  cargo  to  procure  necessary  supplies  and  repairs, 
tho  negligence  of  the  ship-owner  having  occasioned  such 
consumption  and  sale;"  or  the  loss  of  passage-money  by  an 
unjust  claim  orosecuted  l)y  passengers  at  a  port  into  which 
tho  ship  is  forced  to  repair,  and  followed  by  a  decree, 
though  justified  by  tho  evidence,  yet  inconsistent  with  tho 
true  rights  cf  tho  parties  litigant;*''  or  a  loss  by  embe/zlo- 
ment  of  the  crew;'*  or  arising  from  a  breach  of  promise 
by  a  third  party.''  But  "  property  on  board  "  cove  "  bank 
bills  on  board  for  the  purposes  of  tho  business  o  ves- 

sel;" and  it  covers  also  the  insured's  commission,  ^oods 
on  deck  are  not  included  in  a  policy  covering  "the  goods 
and  cargo,  unless  specifically  mentioned.*  But  household 
furniture  may  sometimes  be  considered  as  cargo,' 

§  2159.  Insurance  against  Capture.  —  An  insurance 
against  capture  in  general  terms  includes  (Jvery  species  of 
capture,  whether  lawful  or  unlawful,  and  whether  by 
friends  or  enemies.*" 


§  2160.     Barratry.  —  Barratry  of  the  master  and  crew 
of  a  steamboat  is  not  covered  by  a  policy,  unless  specially 


'  Hopkins  on  Average,  151.  But  see 
Hall  V.  Ocean  Ina.  Co.,  21  Pick.  48.3. 

''  Mo3C8  V.  Sua  las.  Co.,  1  Duer, 
159. 

*  Marks  v.  Nashville  Co.,  6  La.  Ann. 
127. 

*  Uicks  V.  Fitzsimmons,  1  Wash. 
279. 

*  Parsons  v.  Mass.  Ins.  Co.,  6  Mass. 
197;  4  Am.  Dec.  1J5. 

«  Whiton  V.  lus.  Co.,  2  Met.  1. 


'  Holbrook  v.  Brown,  2  Mass.  280. 

*  Lenox  v.  United  Ins.  Co.,  3  Johns. 
Cas.  178. 

»  Vasae  v.  Ball,  2  Ball.  270. 

»  3  Kent's  Com.  "304,  *.m5;  Mauran 
V.  Ins.  Co.,  6  Wall.  1 ;  Dole  v.  N.  E.  Ins. 
Co.,  2  Cliff.  394;  Swinnerton  v.  Co- 
lumbian Ins.  Co.,  37  N.  Y.  170;  93 
Am.  Dec.  560;  Olivera  v.  Union  Ins. 
Co.,  3  Wheat.  183;  Wilson  v.  United 
Ins.  Co.,  14  Johus.  227. 
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named.'  But  it  is  hold  lliat  n  policy  on  tisoa-goinj;  vessel 
Uf^aiiist  the  usual  niarinu  risks  insures  ai^aiusL  ban-atry 
of  tlie  master,  in  llio  absence  of  any  stipulation  to  the 
contrary.*  Any  trick,  cheat,  or  frau<l,  or  any  crime  or 
Aviliful  broach  of  law  committed  by  the  master  to  the 
prejudice  of  the  owners,  is  barratry;'  So  is  a  resistance  by 
the  master  and  seamen  of  a  neutral  vessel  to  the  search  of 
a  belligerent.^  So  i-  larceny  or  embe/.zlemcnt  committed 
by  the  master  or  ere  v.*  liut  to  constitute  barratry  on 
the  part  of  tlio  nuister  of  a  ship,  the  act  must  bo  either 
fraudulent  or  criminal." 

§  2161.    Construction  of  Policy — Meaning  of  Words. 

— A  policy  against  all  marine  risks  is  as  binding  and 
effectual  as  if  the  risks  are  spiH'ified  in  detail.^  A  policy 
against  "all  risks"  covers  everything  that  may  liappen 
except  by  the  fraudulent  act  of  the  insured.*  An  exemp- 
tion from  breaking  of  the  machinery,  unless  occasioned 
by  stranding,  will  render  insurers  liable,  where  the  vessel 
is  injured,  lirst  by  perils  of  the  sea,  and  afterwards  by 
stranding,  for  so  much  of  the  injury  only  as  the  assured 
proves  to  have  been  occasioned  by  the  stranding."  On  a 
l)olicy  insuring  horses  on  a  voyage,  including  the  risk  of 
death,  the  insured  is  entitled  to  recover  the  value  of  a 
horse  that  was  injured,  so  that  he  died  three  days  after 
landing.*"  An  insurance  against  fire  does  not  cover  a  loss 
by  the  spontaneous  combustion  of  the  goods."     An  ex- 

'  Gazzam  v,  Ohio  In8.  Co.,  Wright,  Fishing  In8.  Co.,  100  Mass.  301;  1  Am. 

202;  Howell  v.  Cincinnati  Ins.  Co.,  7  Kep.  105. 

Ohio,  270;    Fultou  v.   Lancaster  Ins.         "Ooix  v.  Knox,  1  Johns.  Cas.  337. 
Co.,  7  Ohio,  i)t.  2,  5.  »  lloehner  v.  Ins.  Co.,  10  Gray,  131; 

'^  Parkiiurst  r.  Gloucester  etc.  Ins.  69  Am.  Dec.  309. 
Co.,  100  Mass.  .301;  1  Am.  Rep.  105.  '»  Coit  v.  Smith,  3  Johns.  Cas.  16. 

"  Wilcocks  V.  Ins.  Co.,  2  Binu.  574;         "  Prov.    Washington    Ins.    Co.    i-. 

4  Am.  Dec.  480.  AcUer,  65  MJ.  102;  57  Am.  Rep.  314. 

*  Brown   v.  Ins.    Co.,  5   Day,  I;   5  A  vessel  was  insured  against  tire.     A 
Am.  Dec.  123.  seaman    carcles.sly  put  up   a    lighted 

*  Am.  Ins.  Co.  v.  Bryan,   26  Wend,  caudle   in  the   binnacle,    which   took 
563;  37  Am.  Doc.  278.  fire,  and  communicating  to  some  pow- 

"  Wiggin  r.  Amory,    14  Mass.  1;  7     der,    the    vessel  was    blown    up,  and 

Am.  Dec.  175.  lost.     Held,  tliat  the  insurers  were  not 

'  Parkhurst  v.   Gloucester    Mutual    liable;  Grim  «.  Ins.  Co.,  13  Johns.  451. 
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emption  from  liability  for  damages  occasioned  by  ice  is 
not  limited  to  the  season  of  navigation.^  But  an  exemp- 
tion upon  the  cargo  of  ice,  that  the  company  "  shall  not 
be  liable  for  ice  melting  in  consequence  of  jiutting  into 
port,"  docs  not  include  a  loss  occasioned  by  the  melting 
of  ice  from  other  causes,  such  as  the  leaking  of  the  vessel, 
and  the  necessary  unlading  of  the  ice  to  examine  and 
repair  the  vessel  in  a  tropical  port,  where  the  vessel  is  by 
reason  of  distress.^  The  phrase  "  lost  or  not  lost "  makes 
insurer  responsible  for  any  loss  which  may  have  already 
hapjiened  whe  tlie  policy  was  made.^  An  insurance  of 
goods  as  "s)  rped  on  board  of  the  G.  steamship  com- 
pany "  is  satisfied  in  terms  by  shipment  on  a  vessel  char- 
tered by  the  company,  and  placed  on  its  line,  though  not 
owned  by  it.*  Insurance  against  loss  by  "thieves"  covers 
a  loss  by  simple  larceny,  as  well  as  a  loss  by  "  assailing 
thieves."*  But  the  wrongful  seizure  and  sale  of  a  cargo 
by  a  consul  of  the  United  States  is  not  a  loss  by  the  acts 
of  pirates  and  assailing  thieves.® 

§  2162.  Contract  of  Marine  Insurance  Construed  by 
Usage. — In  the  law  of  marine  insurance,  every  usage  of 
a  particular  trade  which  is  so  well  settled  or  so  generally 
known  that  all  persons  engaged  in  it  may  be  fairly  con- 
sidered as  contracting  with  reference  to  it,  is  considered 
to  form  part  of  every  policy  designed  to  protect  risks  in 
such  trade,  unless  the  express  terms  or  the  policy  deci- 
sively repel  the  inference.^ 

§  2163.  Meaning  of  Words  in  Policy  Explained  by 
Usage. —  Whore  the  sense  of  the  words   and  expressions 


'  Allisfin  V.  Cora  Exchange  Ins.  Co., 
57  N.  Y.  87. 

'  Tudor  V.  New  England  etc.  Ins. 
Co.,  1-2  Gush.  554. 

**  Arkan.saa  Ins.  Co.  v,  Bosticii,  27 
Ark.  5.3!). 

*  Croswcll  r.  Mercantile  Mutual  Ins. 
Co.,  19  Fed.  Kup,  ii4. 

*  American  lus.   Co.   v.   Bryan,  26 


Wen.l.  SO.*};  .37  Am.  Dec.  27S.  Covtni, 
Marshall  *•.  Ins.  Co.,  1  Humph.  <)!>. 

«  Taddook  v.  Ins,  Co.,  2  Allen,  IKi. 

'  Lawson  on  Usages  and  Customs, 
sees.  110  et  seq;  Norris  v.  Ins.  Co.,  .3 
Yeates,  84;  2  Am.  Dec.  .300;  AUe^re 
V.  Ins.  Co.,  C  liar.  &  J.  408;  14  Am. 
Dee.  28!);  (h-ant  c.  Lexington  Ins.  Co., 
5  Ind.  23;  61  Am.  Dec.  75. 
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used  in  a  policy  is  either  ambiguous  or  obscure  on  the 
face  of  the  instrument,  or  is  made  so  by  proof  of  extrinsic 
circumstances,  parol  evidence  is  admissible  to  explain  by 
usage  their  meaning  in  a  given  case.^ 

§  2164.  Concealment — Effect  of.  — As  in  other  kinds  of 
insurance,  a  failure  of  the  insured  to  communicate  all  the 
information  which  he  possesses  material  to  the  risk  is  a 
concealment,  and  will  avoid  the  policy.'^  And  in  marine 
insurance  such  a  concealment  will  avoid  the  policy,  oven 
though  no  fraud  was  intended,  and  the  failure  to  com- 
municate was  the  result  of  accident,  mistake,  or  inadver- 
tence.'^ If  the  party,  after  he  has  applied  for  a  marine 
insurance,  and  before  the  contract  is  executed,  receives 
intelligence  of  a  loss,  or  of  a  fact  enliancing  the  risk,  he 
must  communicate  it  with  due  diligence  to  the  insurer.* 
But  he  is  not  bound  to  use  extraordinary  or  unusual 
efforts  to  convey  the  information.*^  An  omission  on  the 
part  of  an  agent  for  effecting  insurance  to  disclose  any 
material  information  in  his  possession,  or  which  the 
principal  could  have  disclosed  had  he  personally  effected 
the  policy,  will  be  a  fatal  concealment.^ 

If  an  agent,  in  ignorance  of  a  loss  known  to  its  principal, 


'  Lawson  on  Usages  and  Customs, 
sees.  201  ct  seq. 

•^  Carter  v.  Boehm,  3  Burr.  1905; 
Murgatroyd  v.  Crawford,  3  Dall.  491; 
MoLaualian  v.  Ins.  Co.,  1  Pet.  185; 
Livingston  v.  Delaficld,  1  Jolins.  5'J2; 
Vale  V.  Ins.  Co.,  1  Wash.  283;  Living- 
ston V.  Ins.  Co.,  C  Crancli,  274;  Hiuys 
V.  Union  Ins.  Co.,  1  Wash.  50li;  Oliver 
V.  Greene,  3  Mass.  133;  3  Am.  Dee.  9G; 
Stocker  v.  Ins.  Co.,  G  Mass.  220;  Fiske 
V.  Ins.  Co.,  15  Pick.  310;  Burritt  v. 
Saratoj^a  Ins.  Co.,  5  Hill,  189;  40  Am. 
Dec.  345;  Howell  r.  Cincinnati  Ins. 
Co.,  7  Ohio,  276;  Iiigraham  i\  S.  C. 
Ins.  Co.,  2  Tread.  Const.  707;  Price 
V.  De  Peau,  1  Brev.  452;  2  Am.  Dec. 
680. 

»  Burritt  r.  Ins.  Co.,  5  Hill,  191;  40 
Am.  Dec.  .345;  Carter  v.  Boehm,  3 
Burr.  1905;  Oliver  v.  Greene,  3  Mass. 


133;  3  Am.  Dec.  96;  Stocker  v.  Ins. 
Co.,  6  Mass.  220;  Walden  v  Ins.  Co., 
12  La.  134;  32  Am.  Dec.  IKi;  Biays 
?'.  Ins.  Co.,  1  Wash.  C.  C.  506;  Union 
Ins.  Co.  V.  Stoney,  Harp.  235. 

*1  Phillip  on  In.suraiice,  sec.  501. 
General  iutcUigeniJO  contained  in  a 
public  gazette,  and  bearing  upon  the 
subject-matter  of  insurance,  nnist  be 
disclosed  to  the  insurers,  although 
they  are  subscribers  to  the  paper; 
Dickenson  v.  Commercial  Ins.  Co., 
Anth.  92. 

*  Snow  V.  Mercantile  Ins.  Co.,  61 
N.  Y.  160. 

*  Fitzherbert  i'.  Mather,  1  Term  Rep. 
12;  Ruggles  v.  Gen.  Int.  Ins.  Co.,  4 
Mason,  74;  12  Wheat.  409;  Proudfoot 
V.  Montefiore,  L.  R.  2  Q.  B.  511.  But 
see  Snow  v.  Ins.  Co.,  61  N.  Y.  100. 
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efifect  insurance  for  his  principal,  the  policy  will  not  be 
void  by  reason  of  concealment,  if  the  principal,  by  using 
clue  diligence,  could  not  have  apprised  his  agent  of  the 
loss  in  season  to  countermand  the  policy.* 

§  2165.  What  Insured  Bound  and  W..  at  not  Bound  to 
Disclose.  —  It  has  been  held  that  the  insured  was  bound  to 
communicate  to  the  insurer  that,  a  few  hours  after  the  sail- 
ing of  the  vessel,  a  violent  storm  had  occurred  at  her  port 
of  departure;'^  that  she  has  been  so  long  on  the  voyage 
as  to  raise  a  presumption  of  an  accident  or  casualty;^  that 
the  vessel  at  the  time  was  actually  lost;*  that  the  owner 
is  a  subject  of  a  country  at  war  with  another;''  that  the 
vessel  carries  belligerent  goods,  or  goods  contraband  of 
war;^  that  the  cargo  or  ship  is  overvalued;  ^  that  the  ship 
carried  a  deck  cargo.^ 

But  in  the  absence  of  inquiry  the  insured  is  not  bound 
to  communicate  to  the  insurer  the  date  of  the  vessel's 
sailing;  or  that  he  is  a  charterer,  and  not  the  owner,  of 


'  Green  v.  Ins.  Co.,  10  Pick.  402; 
McLauahan  v.  lus.  Co.,  1  Pet.  180; 
Snow  V.  Ins.  Co.,  01  N.  Y.  100. 

■^  VAy  >\  llallutt, 'J  Caiiies,  57;  Moses 
^'.  Delaware  Ins.  Co.,  1  Wash.  C.  C. 
387. 

■•  2  Duer  on  Insurance,  408;  West- 
bury  V.  Aberdein,  2  Mues.  &  W.  207; 
ElUin  V.  Jauseu,  13  Mecs.  &  W.  055; 
Kickards  v.  Murdock,  10  Baru.  &  C. 
527;  Graham  v.  Ins.  Co.,  6  La.  Ann. 
432. 

*  Ins.  Co.  V.  Lyman,  15  Wall.  004. 

^  riiis  is  the  Eui^lish  rule:  Barber 
on  Insurance,  101.  Ami  see  Union  Ins. 
Co.  V.  Stoney,  Harp.  235.  But  Duer 
on  Insurance,  570,  says:  "In  the 
Unituil  States,  the  law  ir.ay  be  con- 
sidered as  now  settled,  tiiat  where  the 
insurance  is  made  '  for  whom  it  may 
concern.,'  or  by  other  words  as  exten- 
sive in  their  meaning',  the  fact  tiiat  a 
bellif^erent  subject  is  the  owner,  in 
whole  or  in  part,  of  the  property  in- 
sured, is  not  necessary  to  be  commu- 
nicated, unless  in  reply  to  the  inquiries 
of  the  insurer.  The  general  words 
are  construed  to  embrace  the  belliger- 


ent risk":  Elting  v.  Scott,  2  Johns. 
157;  Hodgson  v.  Marine  Ins.  Co.,  5 
Cranch,  100;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  151;  Maryland  and 
Phtenix  Ins.  Co.  v.  Bathurst,  5  (HU  & 
J.  159;  Seamans  v,  Loring,  1  Mason, 
128. 

''  Barber  on  Insurance,  101. 

'  Ion  ides  v.  Pender,  L.  R.  9  Q.  B. 
531;  Chirkson  v.  Young,  22  L.  T.,  N. 
S.,  41.  So  an  assured  demanding  in- 
surance on  live-stock  nuist  notify  the 
assurer  of  the  nature  of  the  cargo: 
AUe^ro  V.  Ins.  Co.,  8  Gill  &  J.  190; 
29  Am.  Dec.  537. 

«  AUcgre  v.  Ins.  Co.,  2  Gill  &  J. 
130;  20  Am.  Dec.  424;  McLanahan  v. 
Ins,  Co.,  1  Pet.  188;  Barber  on  Insur- 
ance, 101, tlie  author  saying:  "Conceal- 
ment of  the  date  of  sailing  was  held 
to  vitiate  the  policy  in  the  following 
cases:  Livingstone.  Delatield, 3 Caines 
49;  Fiske  v.  N.  E.  Ins.  Co.,  15  Pick. 
310;  Himely  v.  South  Carolina  Ins. 
Co.,  1  Mill  Const.  153;  12  Am.  Dec. 
023;  Stewart  v.  Morrison,  Fac.  Col. 
102;  Key  v.  Young,  Fac.  Col.  190; 
Alien     V.    Young,      Fac.     Col.      248; 
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the  vessel;*  or  that  the  insurance  is  a  reinsurance;'  or 
what  his  title  is;^  or  the  nature  of  the  cargo  generally;* 
or  how  long  the  vessel  has  lain  in  port  before  obtaining 
the  policy;*  or  the  amount  of  his  interest  in  the  policy;® 
or  that  a  ship  upon  which  a  policy  of  insurance  is  effected 
is  in  command  of  a  master  who  sails  her  at  halves,  man- 
ning and  victualing  her  and  paying  her  port  charges;' 
nor  a  fact  not  material  to  the  risk;*  nor  any  facts  as  to 
which  there  is  a  warranty,  express  or  implied.' 

§2166.  Representations  —  Warranties. — A  represen- 
tation by  the  insured  intentionally  false  in  any  respect 
avoids  the  policy  at  the  election  of  the  insurer,  whether 
material  or  not.'"  Substantial  compliance  with  the  terms 
of  a  representation  is  sufficient."  A  representation  as  to 
the  destination  of  a  ship,  if  true  at  the  time,  and  not 
fraudulently  made,  does  not  avoid  the  policy,  although  the 
destination  be  afterwards  changed."^  The  falsity  of  a  rep- 
resentation of  opinion  does  not,  in  the  absence  of  fraud, 
avoid  the  contract;"  as  a  statement  that  "said  v«?fscl  v;iil 
sail  from  A  in  the  course  of  this  month";"  or  a  statement 
that  the  vessel  would  obtain  a  cargo  of  a  certain  value;*' 


Gillespie  v.  Douglas,  Fac.  Dec.  251." 
The  non-disclosure  of  the  time  of  sail- 
ing will  not  vitiate  the  policy  if  its 
disclosure  would  have  had  no  tendency 
to  show  that  the  vessel  was  overdue 
or  missing:  Foley  r.  Moline,  5  Taunt. 
4:«);  Littledale  v.  Dixon,  4  Bos.  &  P. 
151;  Elton  v.  Larkins,  5  Car.  &  P.  8o, 

'  Bartlett  v.  ^Valter,  13  Mass.  207; 
7  Am.  Dec.  143. 

•■^  Mackenzie  r.  Whitworth,  23  Week. 
Rep.  32;i;  24  Week.  Rep.  287. 

^  Bixby  V.  Franklin  Ins.  Co.,  8  Pick. 
80;  Locke  c.  N.  American  Ins.  Co., 
13  Muss.  01;  Bartlett  v.  Walter,  13 
Mass.  207;  7  Am.  Dec.  143;  Curry  v. 
Commonwealth  Ins.  Co.,  10  Pick.  535; 
20  Am.  Dec.  547. 

*  Duplanty  v.  Commercial  Ins.  Co., 
Anth.  114. 

*  Kemble  v,  Bowne,  1  Caines,  75. 

"  Lawrence  v.  Van  Home,  1  Caiues, 
270. 


■'Russu  Ins.  Co.,  52  Me.  187. 

"Fiske  V.  Ins.  Co.,  15  Pick.  310; 
Littledale  t\  Dixon,  4  Bos.  &  P.  151; 
Elton  V.  Larkin,  5  Car.  &  P.  80; 
Marsh  v.  Muir,  1  Brev.  l.'U;  2  Am. 
Dee.  048.  But  if  it  is  material,  it  is 
not  excuse  that  it  was  not  true: 
Lvnch  p.  Dunsford,  14  East,  494. 

«  N.  Y.  Firemen's  Ins.  Co.  v.  DeWolf, 

2  Cow.  50. 

'»  3  Kent's  Com.  283;  2  Duer  on  In- 
surance, 002.    But  see  Clason  v.  Smith, 

3  Wash.  150. 

"  Pawson  V.  Watson,  Cowp.  785. 

'^  Hubhard  v.  Coolidge.  2  (iall.  353. 

'»  Cal.  Civ.  Code,  sec.  2077;  Barber 
on  Insurance,  sec.  100;  Bryant  v. 
Ocean  Ins.  Co.,  22  Pick.  200. 

'*  AUegre  v.  Maryland  Ins.  Co.,  2 
Gill  &  J.  130;  20  Am.  Dec.  424;  Rice 
V.  Ins.  Co.,  4  Pick.  439;  Currell  v. 
Ins.  Co.,  9  La.  103;  29  Am.  Dec.  439. 

'*  Fosdick  V.  Ina.  Co.,  3  Day,  108. 
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or  a  statement,  "  We  have  no  doubt  that  we  could  get  the 
insurance  effected  in  New  York  at  that  premium." '  A 
warranty  must  be  carried  out  in  its  exact  terms,  though 
it  will  not  be  extended  to  include  things  not  actually  in- 
cluded.'^ 

§  2167.    Representation  may  be  Implied.  —  It  is  not 

necessary  that  a  representation  should  be  made  in  ex- 
press terms.  It  may  be  implied  from  the  language  of  the 
policy,  or  from  that  of  another  representation  actually 
made.* 


§  2168.  Warranty  of  Seaworthiness.  —  In  every  marine 
insurance  upon  a  ship,  or  freight,  or  freightage,  or  upon 
anything  which  is  the  subject  of  marine  insurance,  a  war- 
ranty is  implied  tliat  the  ship  is  seaworthy,*  and  the  in- 
surer is  not  liable  if  the  vessel  is  not  so.^  A  vessel  is  said 
to  be  seaworthy  when  she  is  reasonably  fit  to  perform  the 
services,  and  to  encounter  the  ordinary  perils  of  the  voyage 
contemplated  by  the  parties  to  the  policy."  The  warranty 
of  seawortliiness  extends  not  only  to  the  ship  itself,  but 
to  its  lading,  its  proper  officers,  and  seamen,  its  appurte- 
nances, ballast,  cables,  anchors,  sails  and  cordage,  food 
and  water,  fuel,  lights,  and  all  proper  stores  and  equip- 


1  Claaon  v.  Smith,  3  Wash.  C.  C. 
157. 

''  Hyde  v.  Bruce,  3  Doug.  213;  Dun- 
can V.  Ins.  Co.,  G  Wend.  488;  22  Am. 
Dec.  53<);  Cancre  v.  Ins.  Co.,  3  Har. 
&  J.  324;  Bayard  v.  Ins.  Co.,  4  Mass. 
25G. 

•*  Barber  on  Insurance,  sec.  10(5. 

*Cal.  Civ.  Code,  sec.  2681;  N.  Y. 
Civ.  Code,  sec.  1 4G0;  Warren  v.  United 
Ins.  Co.,  2  Johns.  Cas.  232;  1  Am. 
Dec.  1()5;  Barnewall  v.  Church,  1 
Caincs,  217;  2  Am.  Dec.  180;  Fleni- 
ming  )'.  Ins.  Co.,  4  Whart.  59;  33  Am. 
Dec.  .33;  Drai)er  v.  Ins.  Co.,  21  N.  Y. 
378;  Van  Wickle  v.  Ins.  Co.,  97  N.  Y. 
350;  Fiehlw.  Ins.  Co.,  3  Md.  244;  Tay- 
lor  V.  Lowell,  3  Mass.  331;  3  Am.  Dec. 
141;  Merchants'  Ins.  Co.  v.  Clapp,  11 
Pick.  56;  Paddock  v.  Franklin  lua.  Co., 


11  Pick.  227;  Starbuck  v.  New  Eng- 
land Ins.  Co.,  19  Pick.  198;  Talcot  ?-. 
Commercial  Ins.  Co.,  2  Johns.  124;  3 
Am.  Dec.  40G;  Talcot  v.  Marine  Ins. 
Co.,  2  Johns.  130;  American  Ins.  Co. 
V.  Ogden,  15  Wend.  532;  Hudson  v. 
W^illiamson,  3  Brov.  .342;  Ingraham  !>. 
S.  C.  Ins.  Co.,  2  Tread.  Const.  707; 
Lapene  v,  Ins.  Co.,  8  La.  Ann.  1;  58 
Am.  Dec.  6G8. 

*  Cases  in  last  note.  But  an  insurer 
cannot  show  that  the  ship  had  received 
part  of  the  injury  before  the  voyage, 
unless  she  was  in  fact  unseaworthy: 
Depau  V.  Ins.  Co.,  5  Cow.  C3;  15  Am. 
Dec.  431. 

«  Small  V.  Gibson,  4  H.  L.  Cas.  384; 
Tidmarsh  v.  Ins.  Co.,  4  Mason,  441; 
Watson  V.  Ins.  Co.,  2  Wash.  480; 
Schultz  V.  Ins.  Co.,  14  Fla.  73. 
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monts  for  the  voyage;*  so  it  extends  to  the  machinery  of 
a  steamer.^  A  ship  is  not  seaworthy  for  a  foreign  voyage 
if  constructed  without  knees;^  or  where  the  timbers  are 
decayed  and  the  iron-work  loose;*  or  where  the  captain  is 
incompetent;'^  or  the  crew  inadequate;"  or  where  there  is 
no  proper  supply  of  sails;^  or  no  fuel  and  candles;^  or  no 
medicine-chest,  where  one  is  required  for  the  voyage;*'  or 
where  she  is  overladen.'"  So  one  insuring  a  floating-dock 
warrants  that  it  is  seaworthy,  and  fit  for  the  work  for  which 
it  is  designed,  with  efficient  machinery,  and  protected 
against  accidents  from  the  ordinary  effects  of  water.'* 

But  the  warranty  docs  not  include  the  employment  of 
a  pilot;'"  nor  is  it  broken  by  the  fact  that  the  person 
named  in  the  registry  and  shipping  articles  as  master  of 
the  ship  is  an  incompetent  person,  provided  the  vessel  be 
actually  under  the  direction  of  a  competent  navigator;'^ 
nor  by  the  stowing  on  deck  of  all  the  water  on  board,  con- 
trary to  the  requisition  of  a  statute;"  nor  by  the  non-com- 
pliance of  her  owners  with  a  statute  requiring  all  vessels 
bound  on  a  voyage  across  the  Atlantic  to  have  on  board, 
secured  under  deck,  a  certain  quantity  of  water,  and  iin- 
})0sing  a  penalty  on  the  master  or  owner  in  case  the  crew 
or  passengers  are  put  on  short  allowance  through  failure 
to  comply  with  its  requirements;*"  nor  because  the  vessel 

'  T?;ir1icr    on    Insurance,    sec.    110;  ''' Cin.  etc.  Ins.  Co.  v.  May,  20  Ohio, 

CaldwL-lI    r.  Ins.    Co.,   19   La.  42;    3(5  211;    see   Merchants'  etc.  Ins.  Co.  v. 

Am.  Dee.  007;  Lawton  v.  In.s.  Co.,  50  linHor,  20  Md.  41. 

AVis.   I()3;    McLunahan  r.  Ins.  Co.,  1  '' Murcy  r.  Sun  Ins.  Co.,  11  La.  Ann. 

I'et.  183;  Silva  r.  Low,  1   Johns.  Cas.  748. 

KS4;     Tlie    (ientleman,    Olcott,     110;  ''^  McMillan   v.  Ins.  Co.,  Rice,  248; 

.Soaiuau  r.  Ins.  Co.,  21   Fed.  llei).  778.  33  Am.  Dec.  112.     Contra,  Whitney  v. 

'  Myers  v.  Girard  Ins.  Co.,  20  Pa.  Ocean  Ins.   Co.,   14  La.  485;    33  Am. 

Ht.  1'.I2.  Dec.  575;  and  see  "lote  on  this  subject 

'■"  Watt  V.  Morris,  1  Dow,  32.  in  33  Am.  Dec.  599-001;  McDowell  v. 

^  Douglass  V.  Scougall,  4  Dow,  269.  Iiis.  Co.,  7  La.  Ann.  084;  56  Am.  Dec. 

•'■  Wulden  V.  Fireman's  Ins.  Co.,  12  619. 

Jt)hns.  133.  1^  Draper  v.  Commercial  Ins.  Co.,  21 

•'  Silva  V.  Low,  1  Johns.  Cas.  184.  N.  Y.  378. 

•  Wedderhiirn  v.  Bell,  1  Camp.  1.  •*  Deshon  v.  Merchants'  Ins.  Co.,  11 

^  Fontaine  v.  Phaniix   Ins.   Co.,  10  Met.  199. 

Johns.  58.  li  WaiTcn  v.  Ins.  Co.,  13  Pick.  518; 

»  Wolf  V.  Claggett,  3  Esp.  257.  25  Am.  Dec.  341. 
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is  not  officered  and  manned  when  she  is  laid  up  in 
port.* 

The  seaworthiness  need  only  exist  at  the  time  of  the 
commencement  of  the  risk.'^  Where  the  vessel  is  sea- 
wortliy  in  tlie  outset,  loss  hy  perils  insured  against,  con- 
sequent upon  suhsequent  unseaworthiness,  occasioned  by 
the  negligence  or  mistakes  of  the  master  and  crew,  with- 
out fraud,  is  at  the  risk  of  the  underwriters.^  So  if  a 
vessel  be  seaworthy  at  the  time  of  sailing,  it  is  not  neces- 
sary that  she  be  so  at  the  inception  of  the  risk.*  And  un- 
seaworthiness existing  at  the  commencement  of  a  voyage, 
which  is  remedied  before  loss,  will  not  bar  a  recovery.* 
If  a  ship  is  at  sea  at  the  commencement  of  a  risk  on 
cargo,  there  is  no  implied  warranty  on  the  part  of  the 
assured  that  the  vessel  is  seaworthy.®  If,  at  the  time  of 
insuring  a  ship,  "lost  or  not  lost,"  she  is  in  her  home 
port,  the  implied  warranty  of  seaworthiness  is  held  to 
exist;  but  not  so  if  she  is  then  in  a  distant  ocean.''  Upon 
an  insurance  "at  and  from,"  a  warranty  of  seaworthiness 
must  be  referred  to  the  commencement  of  the  risk;  and 
if  between  that  time  and  the  time  of  sailing  she  becomes 
unfit  for  sea,  without  the  fault  of  the  insured,  and  is 
afterwards  lost  by  the  perils  of  the  sea,  the  insured  can 
recover.^ 

In  England,  in  the  case  of  time  policies,  there  is  no 
implied  warranty  of  seaworthiness.'  In  America  there 
are  many  cases  holding  that  there  is  in  lime  policies  a 


1  Bell  r.  Ins.  Co.,  5  Rob.  (La.)  423;  39 
Am.  Dec.  543. 

-  Dixon  r.  Sadler,  5  Mees.  &  W. 
405;  Peters  v.  Ins.  Co.,  3  Sorg.  &  R. 
25. 

•*  riiilliiis  on  Insurance,  sec.  733; 
St.  Loni.s  Ins.  Co.  v.  Glas<;o\v,  18  Mo. 
713;  41  Am.  Dec.  GGl.  But  see  Pad- 
dock V.  ins.  Co.,  11  Pick.  234;  Du- 
peyre  v.  Ins.  Co.,  2  Rob.  (La.)  457;  38 
Am.  Dec.  218;  McDowell  v.  Ins.  Co., 
7  La.  Ann.  G84;  5l5  Am.  Dec.  619. 

♦Taylor  v.  Lowell,  3  Mass.  331;  3 


Am.  Dec.  141;  Merchants'  Ins.  Co.  v. 
Clapp,  1 1  Pick.  5U;  Paddock  v.  Ins. 
Co.,  3  Id.  227. 

*  Lapi  ne  v.  Ins.  Co.,  8  La.  Ann.  1; 
58  Am.  Dec.  GG8. 

«  Macy  V.  Mutual  M.  Ins.  Co.,  12 
Gray,  497. 

'  Rouse  V.  Ins.  Co.,  3  Wall.  Jr. 
3G7. 

*  Garrigues  v.  Coxe,  1  Binn.  592;  2 
Am.   Dec.  493.' 

*  Dudgeon  v.  Pembroke,  L.  R.  2  App. 
C.  284. 
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warranty  of  seaworthiness  at  the  commencement  of  the 
risk.' 

Generally,  the  proof  lies  on  the  insured;  but  where  it 
appears  that  the  loss  may  be  fairly  imputed  to  sea  damage 
or  other  misfortune,  the  proof  lies  on  the  insurer,  if  ho 
defends  on  the  ground  of  unseaworthiness.^  Where  a  ves- 
sel springs  a  leak  shortly  after  the  voyage  has  commenced, 
and  is  obliged  to  seek  a  port  of  safety,  or  founders  without 
having  encountered  any  heavy  weather,  or  sustained  any 
hurt  from  the  dangers  of  the  sea,  the  presumption  is  that 
she  was  not  seaworthy  when  she  sailed.*  The  presump- 
tion of  seaworthiness  during  the  entire  risk  arises  from 
proof  of  seaworthiness  at  its  commencement.^  The  ques- 
tion of  seaworthiness  belongs  to  the  jury,  and  where  there 
is  evidence  on  both  sides,  the  court  Avill  not  disturb  the 
verdict,  even  if  contrary  to  the  weight  of  evidence,  unless 
the  preponderance  is  such  as  to  induce  the  belief  that  the 
jury  must  have  mistaken  the  evidence.® 

§2169.  Warranty  of  Neutrality. — Where  the  nation- 
ality or  neutrality  of  a  ship  or  cargo  is  expressly  warranted, 
it  is  implied  that  the  ship  will  carry  the  requisite  docu- 
ments to  show  such  nationality  or  neutrality,  and  that  it 
will  not  carry  any  documents  which  cast  reasonable  sus- 


'  Martin  r.  Fishing  Ins.  Co.,  20 
Vkk.  3Si»;  82  Am.  Doe.  220;  Hoxie  v. 
Homo  lii«.  Co.,  ',V2  Conn.  21;  85  Am. 
Due.  240;  Hoxic  v.  Pacitic  IM.  Ins. 
Co.,  7  Allen,  211;  American  Ins.  Co. 
r.  Ogdcn,  20  Weiul.  2S7;  Rouse  v. 
Ins.  Co.,  .3  AVall.  Jr.  H()7;  Jones  v. 
Ins.  Co.,  2  Wall.  C.  C.  278;  Cayen  v. 
lu.s.  Co.,  12  Cush.  517;  Dalani  v.  Ins. 
Co.,  G  I'liila.  15;  Pope  v.  Ins.  Co.,  0 
Saw.  oIJIJ. 

^  IJrown  V.  Girard,  4  Yeates,  115;  I 
Binn.  40;  2  Am.  Dec.  400;  Taylor  v. 
Lowell,  3  Miss.  :VM;  li  Am.  Dec.  141; 
Paddock  V.  Franklin  Ins.  Co.,  II 
Pick.  227;  Martin  r.  Fishing  Ins.  Co., 
20  Pick.  380;  .32  An  .  Dec.  220. 

»  Wallace  r.  Do  Pan,  1  Brev.  252; 
2  Am.  Dec.  m2;  Talcot  v.  Ins.  Co.,  2 
Johns.  124;  3  Am.  Dec.  406;  Miller  v. 


Ins.  Co.,  2  McCord,  33G;  1.3  Am.  Dec. 
734;  Prescott  r.  Ins.  Co.,  1  Whart. 
31)1);  .30  Am.  Doc.  307;  Dnpeyre  r. 
Ins.  Co.,  2  Rol).  (La.)  457;  38  Am. 
Dec.  218;  Jtugoly  v.  Ins.- Co.,  7  La. 
Ann.  270;  50  Am.  Doc.  003;  Parker  r. 
Ins.  Co.,  15  La.  Ann.  08S;  Patrick  v. 
Hallott,  3  Johns.  Cas.  70;  Walsh  v. 
Ins.  Co.,  32  N.  Y.  427.  But  this  pre- 
sumption does  not  arise  in  the  case  of 
a  barge  on  a  river:  Snethen  v.  Ins. 
Co.,  3  La.  Ann.  474;  48  Am.  Dec. 
402. 

*  Martin  v.  Ins.  Co.,  20  Pick.  389; 
32  Am.  Doc.  220. 

^  Fuller  V.  Alexander,  1  Brev.  149; 
McFee  v.  S.  C.  Ins.  Co.,  2  McCord, 
503;  13  Am.  Dec.  757;  Patrick  v. 
Hallett,  1  Johns.  241;  Union  Ins.  Co. 
V.  Caldwell,  Dud.  (S.  C.)  263. 
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jticioii  thereon.'  A  representation  in  a  policy  that  the 
jiroporty  insured  is  neutral  is  equal  to  an  express  war- 
lanty  that  the  property  is  neutral.^ 

§  2170.  Deviation  —  Delay.  —  The  contract  of  marine 
insurance  is,  that  the  ship  shall  proceed  without  delay 
I'roni  one  terminus  of  the  voyage  insured  to  the  other  in 
a  direct  course,  without  touching  at  any  intermediate 
point  or  i)ursuing  any  intermediate  adventure.  There- 
fore, if  she  do  so,  without  leave  for  that  purpose  being 
expressly  given  in  the  policy,  tliis,  however  trilling  in 
extent  or  duration,  is  a  deviation,  although  the  sliip  may 
afterwards  return  to  her  proper  course,  and  this  will  dis- 
charge the  underwriter.''  The  insured  is  not  liable  for  a 
loss  happening  after  a  deviation,*  even  although  the  loss 
was  not  the  immediate  consequence  of  the  deviation;* 
and  a  deviation  by  the  ship  discharges  an  insurance  gn 
the  cargo.®  It  docs  not  alter  the  case  that  the  deviation 
was  only  for  a  short  time  or  distance.'  Taking  a  brig  in 
tow  by  a  steamer  is  a  deviation  by  the  latter;®  and  so  is 


'  Cooledge  v.  Ins.  Co.,  14  Johns.  314; 
Higifiiis  V.  Livermore,   14  Mass.   106; 

Schwartz  v.  Ins.  Co.,  (}  Binn.  IJ78; 
]}:irkcr  V,  Ins.  Co.,  8  Johns.  307;  5 
Am.  Dec.  340. 

-  Walton  V.  Bethune,  2  Brev.  453; 
4  Am.  Dec.  507. 

'  Kent's  Coin.  312;  Arnould  on  In- 
>urLince,  554;  Fox  v.  Black,  Parker, 
&20;  Townson  v.  Guyon,  Parker,  ()20; 
(  1  i.son  V.  8iiymonds,  0  Term  Uep.  533; 
N^'alsh  v.  Homer,  JO  Mo.  (i;  45  Am. 
Dec.  342;  Folsoni  v.  Ins.  Co.,  38  Me. 
414;  CoHin  v.  Ins.  Co.,  9  Mass.  4.30; 
llt'iishaw  ';.  Ins.  Co.,  2  Caines,  274. 
Ami  tlie  preminm  is  not  returiieil,  Ijut 
is  forfeited  to  tlie  nsurcr:  lleariie  v. 
Ins.  Co.,  20  Wall.  4S8.  In  the  New 
York  and  California  coilcs  deviation  is 
(h-'hiied  as  folh)ws:  "  Deviation  is  a 
(leiiarture  from  the  course  of  tlie  voy- 
age insured,  of  an  unreasonable  delay 
in  pursuing  the  voyage,  or  the  com- 
mencement of  an  entirely  ditferent 
voyage":  Cal.  Civ.  Code,  sec.  2(iU4; 
N.  Y.  Civ.  Code,  sec.  1470. 


*  Davis  V.  Garrett,  6  Bing.  716. 

^  Martin  v.  Delaware  Ins.  Co.,  2 
Wasli.  254;  Stetson  v.  Mass.  Ins.  Co., 
4  Mass.  330;  3  Am.  Dec.  217;  Brazier 
V.  Clap,  5  Mass.  1;  lireed  t\  Eaton,  10 
Mass.  21;  Kettell  r.  Wiggin,  13  Ma.ss. 
08;  Wiggin  v.  Amory,  l4  Mass.  1;  7 
Am.  Dec.  175;  Merrill  v.  Boylston  etc. 
Ins.  Co.,  3  Allen,  247;  Natciie/,  Ins. 
Co.  V.  Stanton,  10  Miss.  340;  41  Am. 
Dec.  502;  (lazzain  v.  Ohio  Ins.  Co., 
AVright.  202;  Jolly  v.  Ohio  Ins.  Co., 
Wright,  530;  Odioru  v.  Ins.  Co.,  101 
Mass.  551;  3  Am.  Rep.  401;  Wilkins 
V.  Ins.  Co.,  30  Oiiio  St.  317;  27  Am. 
Hep.  455. 

^  Natcliez  Ins.  Co.  v.  Stanton,  2 
Smedes  &  M.  340;  41  Am.  Dec.  502. 

'  3  Kent's  Com.  313;  Collin  v.  Ins. 
Co.,  9  Mass.  430.  But  departing  from 
tlie  usual  channel  in  u  river  is  not  a 
deviation:  Keoler  v.  Firemen's  Ins. 
Co.,  3  lliil,  250. 

^  Natchez  Ins.  Co.  v.  Stanton,  2 
Smedes  &  M.  340;  41  Am.  Dec.  592. 
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pursnini^  a  vessel  tliat  has  been  piratically  taken  by  ils 
crew.'  But  an  intention  to  deviate  does  not  affect  the  in- 
surance; an  act  of  deviation  must  bo  dono.^  A  delay,  to 
amount  to  a  deviation,  must  bo  unreasonable;'  but  a  men^ 
unexcusod  waste  of  time  after  the  risk  attaches  is  a  devia- 
tion.^ A  delay  which  is  necessary  or  proper  to  avert  a 
threatened  danger,  or  to  carry  out  the  purposes  of  the 
voyage,  is  not  a  deviation;"  nor  is  not  touching  at  a  port 
in  the  course  of  a  voyage,  where  a  vessel  has  a  privilege  to 
call  at."  A  deviation  is  waived  by  a  subsequent  payment 
of  a  partial  loss,  and  giving  liberty  to  proceed  again  to 
sea,  with  full  knowledge  on  the  part  of  the  insurer  of  the 
prior  deviation.' 


§  2171.  When  Deviation  Excused.-^ A  deviation  is 
excused,  and  will  not  release  the  insurer,  —  1.  Where  it  is 
compelled  by  necessity,  or  by  circumstances  over  which 
the  owner  of  the  ship  has  no  control;"  as  mutiny  on  board 
the  vessel,  sickness  incapacitating  the  crew'  from  doing 
duty,  arrest   and   detention  by  a  belligerent   power,  an 


'  Hood  V.  Nesbitt,  1  Yeates,  114;  1 
Am.  Dec.  20.5. 

^  Snow  V.  Ilia.  Co.,  48  N.  Y.  024;  8 
Am.  Ri'p.  '>~S;  Marine  Iiis.  Co.  v. 
TiK'ki'r,  ;{  Cianch,  357. 

'  Oliver  r.  .Marylaml  lus.  Co.,  6 
Crauoli,  274;  Hiil)l)ar(l  v.  Coolidt^o,  2 
(4all.  o<").'$.  It  may  be  collected  from 
numeifius  cases  tliat  delay  before  or 
after  the  commeiicemeiit  of  a  voyage 
insured  is  not  e(|uivalent  to  a  deviation, 
unless  it  be  uni-easonable.  And  we 
tlunk  that  no  certain  and  fixed  time 
can  be  said  to  bo  a  reasonable  or  un- 
reasonable time  for  .scekini;  a  cargo  in 
a  foriMgn  port;  but  that  the  time  al- 
lowed must  vary  with  the  varying  cir- 
cumstances, whicli  may  render  it  more 
or  less  dillicult  to  obtain  such  cargo": 
Tindal,  ('.  .1.,  in  Phillips  v.  Irving,  7 
Man.  (X:  (^  :V2r,;  Kirl  r.  .Shaw,  1  .Johns. 
Cas.  314;  I  Am.  Dec.  117. 

*  Hamilton  v.  Sheddon,  3  Mees.  & 
W.  41);  I'alnuT  v.  Marshall,  8  Bing.  7S); 
Hartley  r.  liuggin,  3  Doug.  3<J;  Her- 
mann V.  Western  F.  &  M.  Ins.  Co.,  15 


La.  517;  Mount  v.  Larkins,  8  Bing. 
108;  Martin  »'.  Delaware  Ins.  Co.,  2 
Wash.  C.  C.  254;  Upton  v.  Salem  Ins. 
Co.,  8  Met.  005;  Settlor.  St.  Louis  1'. 
I.  Co.,  7  Mo.  379;  Arnold  v.  Pacilie 
M.  I.  Co.,  78  N.  Y.  7;  Himeley  v.  Ins. 
Co.,  1  Mill  Const.  153;  12  Am.  Dee. 
023;  (lillert  /••  Hallet,  2  Johns.  Cas. 
2'JG. 

^  Smith  V.  Surridgo,  4  Esp.  25;  Bain 
V.  Case,  3  Car.  &  V.  490;  Col.  Ins.  Co. 
V.  Catlett,  12  Wheat.  383;  Phillips  r. 
Irving,  7  Man.  &  (r.  328;  Sehroeder  r. 
Thompson,  7  Taunt.  403;  1  Phillips  on 
Insurance,  sec.  1002. 

'■'  Cross  I'.  Shutlitl'e,  2  Bay,  220;  I 
Am.  Dec.  045. 

'  Silloway  c.  Ins.  Co.,  12  Gray,  73. 
Or  it  may  be  expressly  waived:  Warren 
V.  Ins.  Co.,  10  Mo.  439;  33  Am.  Dec. 
074. 

"  Robinson  v.  Ins.  Co.,  2  Johns.  89; 
Turner  v.  Protection  Ins.  Co.,  25  Me. 
515;  Lapene  i:  Ins.  Co.,  8  La.  Ann. 
1;  58  Am.  Dec.  009;  Clark  v.  Ins.  Co., 
7  Mass.  305;  5  Am.  Dec.  50. 
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injury  sustained  compelling  the  vessel  to  seek  a  port  of 
safety,  a  blockade  of  the  port  of  destinaXion,  stress  of 
weather,  etc/  2.  Where  it  is  necessary  to  comply  with 
a  warranty.  Thus  if  a  vessel  is  warranted  to  depart  on  a 
voyage  from  one  port  to  another  with  convoy,  it  is  no 
deviation  if  she  sail  from  the  port  of  departure  to  the 
j)ort  of  rendezvous  for  convoy  before  proceeding  to  the 
port  of  destination.^  3.  Where  the  deviation  is  made  in 
good  faith  and  on  reasonable  grounds  to  avoid  a  peril.' 
But  mere  apprehension  of  danger,  unless  founded  on 
reasonable  evidence,  is  not  sufficient.  The  peril  appre- 
hended must  be  one  that  would  occasion  serious  loss  or 
injury;  it  must  be  imminent  and  obvious,  not  proble- 
matical or  contingent."*  4.  When  made  to  save  human 
life  on  another  vessel,  or  to  relieve  another  vessel  in  dis- 
tress.* A  deviation  to  save  life  on  the  vessel  insured 
would  perhaps  also  be  justified,  unless  it  was  caused  by 
the  neglect  of  the  vessel  to  be  properly  provided  before 
leaving  port."  5.  And  the  usage  of  the  trade  may  change 
the  rule  as  to  deviation,  provided  it  be  clearly  established 
and  general  in  its  operation,  and  may  justify  a  ship  in 


'  Biuber  on  Insurance,  sec.  118; 
Savage  v.  Tlcasants,  5  Binn.  403;  (j 
Am.  Dec.  424.  >So  a  seizure  of  a  ves- 
m\  by  an  officer  of  the  law  is  not  a 
(loviation:  liell  v.  Ins.  Co.,  5  Rob.  423; 
:VJ  Am.  Dec.  543. 

■^  Uortlon  V.  Morley,  2  Strange, 
12(55. 

'  Driscoll  V.  Bovill,  1  Bos.  &  P.  N. 
Iv.  200;  Driscoll  v.  Passmore,  1  Bos. 
&  P.  Is.  R.  221;  Blankenhageu  v. 
Loudon  Assurance  Co.,  1  Camp.  453; 
O'Reilly  V.  Gonne,  4  Camp.  249;  Oliver 
r.  Maryland  Ins.  Co.,  7  Crauch,  493; 
Whitney  v.  Haven,  13  Mass.  172; 
Reade  v.  Com.  Ins.  Co.,  3  Johns.  .352; 
3  Am.  Dec.  495;  Patrick  v.  Ludlow, 
3  Johns.  Cas.  10;  2  Am.  Dec.  130; 
Hughes  V.  Ins.  Co.,  3  Wheat.  159; 
Bradley  v.  Ins,  Co.,  3  La.  Ann. 
70S;  48  Am.  Dec.  46G.  "The  mas- 
ter in  most  cases  must  be  the  prin- 
cipal judge  of  the  degree  of  peril  to 


which  his  vessel  is  exposed,  and  ot 
her  ability  to  proceed  in  safety  to  a 
nearer  or  to  a  more  distant  port,  and 
of  the  facilities  for  repairing  her  at 
difleront  ports.  If  he  is  competent 
and  faithful,  his  decision  in  respect  to 
these  matters,  made  in  good  faith, 
should  be  satisfactory  to  all  interested, 
although  he  should  err  in  jutlgnient: 
Turner  v.  Protection  Ins.  Co.,  25  Me. 
523;  43  Am.  Dec.  294. 

*  Riggin  V.  Ins.  Co.,  7  Har.  &  J. 
279;  1(5  Am.  Dec.  302, 

'•'  3  Kent's  Com.  313;  2  Parsons  on 
Maritime  Law,  301 ;  The  George  Nicho- 
laus,  Ne  wb.  Adm.  449;  Crocker  v.  J  ack- 
son,  Sprague,  141;  Scaramanga  v. 
Stamp,  L.  R.  5  Com.  P.  Div.  295;  The 
Boston,  1  Sum.  328;  Settle  v.  St.  Louis 
etc.  Ins.  Co.,  7  Mo.  379;  Box  of  Bull- 
ion, 1  Sprague,  57. 

''  Perkins  v.  Augusta  etc.  Co.,  10 
Gray,  312;  71  Am.  Dec.  G54. 
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quitting  the  direct  lino  between  the  port  of  departure 
and  the  port  of  destination.* 

§  2172.  Actual  Total  Loss.  — An  actual  total  loss  takes 
place  where  the  thing  is  totally  destroyed,  or  is  lost  by 
sinking  or  by  being  broken  up,  or  so  dainaged  as  to  be 
valueless  to  the  owner  for  the  purpose  for  which  it  is  held, 
or  where  in  any  way  the  owner  is  deprived  of  the  posses- 
sion at  the  port  of  destination  of  the  thing  insured.^  As 
to  the  ship,  it  must  have  become  a  total  wreck;  it  must 
have  perished,  and  have  ceased  to  exist  as  a  ship,  although 
fragments  of  the  wreck  may  remain  and  may  reach  the 
home  port.^  As  to  the  cargo,  the  insured  must  establish 
the  physical  extinction  of  the  property  insured,  or  the 
extinction  of  its  value,  arising  from  the  perils  insured 
against.  Total  loss  of  value  to  the  owner  is  equivalent  to 
total  physical  loss.  But  evidence  falls  short  of  establish- 
ing a  total  loss  which  does  not  prove  that  the  portion  of 
the  property  iho""ed  which  reached  the  port  of  destina- 
tion was  of  no  mercantile  value  at  the  time  of  its  arrival.^ 
It  is  a  total  loss,  where,  by  reason  of  the  peril  insured 
against,  the  cargo  is  permanently  prevented  from  arriving 
at  the  port  of  destination.*  But  where  a  vessel,  after  a 
disaster,  reaches  her  place  of  destination  without  sinking, 
an  insurer  "against  actual  total  loss  only"  is  not  liable.^ 
The  mere  fact  that  an  insured  vessel  exists  in  specie  does 
not  necessarily  prevent  the  insured  from  claiming  a  total 
loss  without  abandonment.^     The  necessary  sale  of  a  vessel 


Co.,    10 


*  Lawson  on  Usages  and  Customs, 
sec.  1 1  '2. 

•^Sewall  V.  Ins.  Co.,  11  Pick.  90; 
Peclc  V.  Ins.  Co.,  7  Pick.  257;  19  Am. 
Dec.  '28G;  William,!  v.  Cole,  16  Mo. 
207. 

'  Burt  V.  Brewers'  etc.  Ins.  Co.,  16 
N.  Y.  Sup.  Ct.  383. 

*  Young  V.  Pacific  Mut.  Ins.  Co.,  34 
N.  Y.  Sup.  Ct.  .321. 

°  Kol)in3on  v.  Ins.  Co.,  3  Sum.  220. 

*  Burt  V.  Brewers'  etc.  Ins.  Co.,  78 
N.  Y.  400. 


'  McCall  V.  Sun  Mutual  Ina.  Co.,  66 
N.  Y.  515;  Bullard  v.  Roger  Williams 
Ins.  Co.,  1  Curt.  152;  Roux  v.  Sal- 
vador, 3  Bing.  N.  C.  288.  In  McCall 
V.  Sun  Mut.  Ins.  Co.,  the  court  say: 
"If  after  encountering  a  sea  peril  from 
which  it  sustained  injury  it  is  for 
that  reason  justifiably  sold  by  the 
master,  the  loss  then,  as  between  the 
insured  and  insurer,  becomes  a  total 
one.  The  title  is  by  such  a  sale  irrev- 
ocably gone  from  the  owner,  and  can- 
not  by   abandonment   be   transferred 
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in  tlio  course  of  ii  voya;^o  to  defray  salvafjo  creates,  of 
itself,  u  total  loss  of  the  vessel  for  the  voyaj^o.'  So  if  a 
vessel  bo  so  damaged  that  she  cannot  carry  her  cargo,  it 
is  a  loss  of  the  voyage,  though  she  can  carry  a  more  buoy- 
ant one."  So  it  is  a  total  loss  if  the  vessel  insured  bo 
ca[)(urcd,  though  she  afterwards  be  released.' 

§  2173.  Constructive  Total  Loss.  —  A  constructive  total 
loss  arises  whore  the  insured  exercises  his  right  of  aban- 
donment.^ Thus  an  injury  to  repair  which  would  exceed 
lialf  the  value  of  the  vessel  makes  a  total  loss."  An  in- 
surance confined  by  its  terms  to  an  actual  total  loss  will 
not  cover  or  extend  to  a  constructive  total  loss.® 

§  2174.  Reshipping  Cargo  —  Liabilities  of  Insurer. — 
"When  a  ship  is  prevented  at  an  intermediate  port  from 
completing  the  voyage  by  the  perils  insured  against,  the 
master  must  make  every  exertion  to  procure,  in  the  same 


to  the  insurer.  The  insured  may, 
under  such  circumstances,  claim  a 
total  loss,  accounting  to  the  insured 
for  the  proceeds  of  the  sale,  as  salvage 
received  for  his  honetit:  Idle  v.  Royal 
Ex.  Ins.  Co.,  7  Taunt.  755;  Candjridgo 
V.  AtluTton,  1  Ryan  &  M.  60;  2  IJurn. 
&  C.  GDI;  Roux  v.  Salvador.  2  Wmq. 
N.  C.  2SS;  Dyson  v.  Rowcroft,  3  B(h. 
&■  P.  47-4;  (Jordon  v.  Mass.  ¥.  &  iM. 
Ins.  Co.,  2  rick.  241);  Am.  Ins.  Co.  v. 
Center,  4  Wend.  515;  2  I'arsoiis  on 
Marine  Insurance,  Sti;  Arnuuld  on 
Insurance,  *>S.")U;  2  Pliilliiis  on  lusur- 
aneo,  .sec.  1 1!)7.  The  sale,  wiien  ju-i. 
tiliably  made,  is  not  tlio  cause  of  llio 
loss,  but  the  sea  peril  which  made  tlio 
sale  necessary." 

'  Williams  V.  Suffolk  Ins.  Co.,  .3 
Sum.  510;  Stephenson  v.  ris('ata(|na 
etc.  Ins.  Co.,  54  Me.  55;  Mutual 
Safety  Ins.  Co.  v.  Cohen,  li  Cili,  45'.); 
4o  Am.  Dvc.  1541.  But  see  Steiilieii-^on 
V.  I'aeilie  Mut.  Ins.  Co.,  7  Allen,  'S.i2; 
83  Am.  Dec.  081. 

•^  Ahl.ott  V.  Broome,  1  Caines,  292; 
2  Am.  Dec.  187. 

^  Lei;  V.  Boardman,  .3.  Mass.  238;  3 
Am.  Deo.  134;  Smith  v.  Touro,  14 
Mass.  112. 


*  The  Cal.  Civ.  Code,  sec.  2705,  gives 
this  definition.  Mr.  Barber  points  out 
(Barhcr  on  Insurance,  sec.  133)  that 
this  definition  is  incomplete,  as  umler 
the  general  law  of  insurance  a  case  of 
constructive  total  loss  exists  "when 
the  thing  insured  has  been  reduced  to 
such  a  state,  or  phiced  in  such  a  posi- 
tion by  the  perils  insured  against,  as 
to  make  its  probable  destruction  or 
annihilation,  thou:;li  not  inevitabh«, 
yet  liighly  inuninent,  or  its  ultimate 
arrival,  umler  tlie  terms  of  the  policy, 
tlioiij;h  not  liojiele.ss,  j'et  exceediii,L;ly 
doubtful":  2  Aruould  on  Insurance, 
♦lO.VJ. 

"  Wood   ?'.   Liiiffdn     ad  Kennel 


Ins.  Co.,  ()  M  > 
reclo  V.  Sllll 
Hail  /•.  Frai. 
Brv  infc  ('.  Ci 
I'iik.  ,")4V.;   l)o. 


ck 

13; 

4; 
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'""    ,  Am.  Dec.  U 

Co.,  7  i'iek. 
.is.  Co.,  It  I'lek 
'iiwealtli  Ins.  Co,, 
•  I  <  V.  <>■  in  Ins.  C 
10  Tick.  -Mi;  28  Am.  1  r.  245;  Orrok 
V.  Commonwealth  Ins.  Co.,  21  Tick. 
4,50;  .32  Am.  Dec.  271;  H;'.ll  v.  Ocean 
Ins.  Co.,  21  rick.  472;  Columbian  Ins. 
Co.  V.  Catlett,  12  Wheat.  383.  See 
po^it,  Abandonment. 

^  Barber  ou  Insurance,  sec.  131. 
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or  a  con(i;;uous  port,  unotlior  sliip  for  tho  purpose  of  eoii- 
vcyiiip;  tlio  cargo  to  its  dcstiiiatioii;  and  tliu  lial-'ility  of  a 
luarino  insurer  thoreou  coiitiiiuod  after  they  are  IhuH 
rcHliip[)e(l,'  provided  always  that  the  traus.shipiueiit  i.s 
tieecssary.'  IJut  where  a  reshi[>ment  is  not  necessary,  or 
is  not  iicrniitted  by  tlio  terms  of  tiio  [»olicy,  it  will  dis- 
charge tho  insurer;'  The  insurer  is  hound  for  damages, 
expenses  of  discharging,  storage,  rosliipmcnt,  extra  freight- 
age, and  all  other  cxi)onscs  incurred  iu  saving  cargo  re- 
shipped,  up  to  tho  amount  insured.^ 

§  2175.  Insurance  Free  from  Average — Memorandum 
Articles. — It  is  tlio  custom  as  to  certain  articles  —  thoso 
generally  that  arc  liable  to  damage  and  deterioration  from 
inherent  decay  —  to  provide  that  they  shall  bo  "free  from 
average,  unless  general  or  tho  ship  is  stranded."  Theso 
are  called,  in  tho  language  of  the  trade,  "memorandum 
articles."  "Free  from  average,  unless  general,"  is  held  to 
mean  "free  from  particular  average,"  and  tho  insurer  is 
exempted  from  liability  for  a  partial  loss.  There  must,  in 
order  to  render  him  liable,  bo  a  total  loss  of  tho  property, 
or  a  loss  for  which,  under  a  general  average  contribution, 
the  property  insured  is  liable  to  pay  its  proportionate  share; 
or,  in  the  words  of  the  memorandum,  the  ship  must  "  be 
stranded."'^     Tho  codes  of  Now  York  and  California  for- 

'  As  to  tlio  duty  of  tlio  inastor  in  IIT);  11  Am.  Dec.   075;  Aranzaioonili 

8ucli  cincrL^fiioy,  scm,'  ante,  Titled  Sliipd  v.   Ins.   Co.,  2  La.  4IVJ;   'J*2  Am.    Dec. 

auil  iSlii[iiiiiii^'  and   (.'(Hiimuu  (_';irfiora;  \'M.     As    to  tlio    coiistrtiutioii  of   tlio 

fSultiw  r.   Ju.--.   Co.,    12    -Tolms.    lU7;    7  word    "strandod,"  .sco    'J   I'arsoii.s    on 

Am.  i>ec.  'J'.IO.  Maritimo  Law,  -JOS,  'JOD.     A  ves.sul  i.-i 

-  Sali.'^lmry  v.  Ina.  Co.,  23  Mo.  55';  stranded  wUlmi  in  an  uiiu.siial  and  dan- 

G(5  Am.  l)tc.  (JS7.  gerous  mamuir  who  c()mL'.s  in   contact 

^  Malincrodt  i\  Ins.  Co.,  1  Mo.  App.  witli    and    rests    on    tlio    strand,   the 

205;  Salisbury  r.  las.  Co.,  23  Mo.  553;  ground,    a   rock,    or   an    artilicial    oh- 

60  Am.  Deo.  087.  truction,  so  that  unless  removed  I'rom 

*  Cal.   Civ.  Code,   sec.  270S;  N.   Y.  this  position    she    may    lio    regarded 

Code,  sec.  1481;    3  Kent's  Com.   3.SS;  as  wrecked:  Lake  i'.  Ins.  Co.,  13  Ohio, 

Mumford  ('.  Scovell,  4  Johns.  Ch.  218;  48;  42    Am.   Dee.    ISi).     It  is  held  in 

Dodge  V.  Com.  Ins.  Co.,  5  Johns.  202;  tlio  English  Cf>urt3  that  if  tho  shiii  bo 

iScarle  v.   Marine    lus.  Co.,   17  Mass.  in  fait  stranded  while  the  s])ocitiod  arti- 

471.  cles  are  on  hoard  and  covered  by  the 

°  Wilson    V.    Smith,    3   Burr.    1.550;  policy,  tho  underwriter  is  liable  to  p,iy 

Wain    V.    Thompsou,   9    Serg.   &  K.  partial  lossea  on  them  caused  by  sea 


§  2176 


INSURANCE. 


3706 


mulate  this  rule  thus:  "Where  it  has  been  agreed  that  an 
insurance  upon  a  particular  thing  or  class  of  things  shall 
be  free  from  particular  average,  a  marine  insurer  is  not 
liable  for  any  particular  average  loss  not  depriving  the 
insured  of  the  possession  at  tlie  port  of  destination  of  the 
whole  of  such  thing  or  class  of  things,  even  though  it  be- 
come entirely  worthless;  but  he  is  liable  for  his  propor- 
tion of  all  general  average  loss  assessed  upon  the  thing 
insured."^ 


§2176.     Abandonment  Defined  —  When   Permitted. — 

Abandonment  ic  the  act  by  which,  after  a  constructive 
total  loss,  a  person  insured  by  a  contract  of  marine  insur- 
ance declares  to  the  insurer  that  he  relinquishes  to  him 
his  interest  in  the  thing  insured.^  The  person  insured 
may  abandon  the  thing  insured  and  recover  as  for  a 
total  loss,  —  1.  Where  more  than  one  half  of  it  in  value  is 
actually  lost,  or  would  have  to  be  expended  to  recover  it 
from  the  peril;  but  the  rule  is,  that  the  right  of  aban- 
donment does  not  dcjiend  upon  the  certainty,  but  upon 
the  high  probability,  of  a  total  loss;^  2.  Where  the  thing 


damage,  wliether  produced  by  the 
straiuliiig  or  not:  Cantillon  ?'.  London 
Ass.  (Jo.,  3  Burr,  luii.'i;  Bowring  w. 
Elinslie,  7  Term  Rep.  210,  .  .  o;  Bur- 
nett V.  Kensington,  7  Ter  .i  Rep.  210. 

'Cal.  Civ.  Code,  sec.  2711;  N.  Y. 
Civ.  Code,  sec.  1483. 

'^  This  definition  is  taken  from  the 
California.  Civil  Code,  section  2716, 
and  the  Newr  York  Civil  Code,  sec- 
tion 1481).  Where  insurance  readies 
every  part  of  the  ownership  of  a  vessel 
indiscriminately,  an  abandonment  will 
exteml  to  the  entire  property,  though 
its  value  exceeds  the  amount  of  tiie 
insurance:  The  Manitoba,  30  Fed. 
Rep.  12!». 

^  3  Kent's  Com.  *321 ;  Peele  v.  Mer- 
chants' ins.  Co.,  3  Mason,  27,  41; 
Bradiie  o,  Maryland  Ins.  Co.,  12  Pet. 
S'J7,  3!)8;  Copelin  v.  Phrenix  Ins.  Co., 
40  Mo.  211;  2  Am.  Rep.  504;  Woolw. 
283;  I)  Wall.  4G1;  Rueknian  v.  Mer- 
obuuts'  L,  I.  Co.,  b   Duer,  342;   The 


Brig  Sarah  Ann,  2  Sum.  200,  215;  Ful 
ton  Iii«.  Co.  V.  Goodman,  32  Ala.  108 
Hyde  r.  Ins.  Co.,  2  Mart.  410;  14  Am^ 
Dec.  190;  Dickey  v.  Ins.  Co.,  3  Wend, 
GuS;  20  Am.  Dec.  703;  Cohen  i\  Ins 
Co.,  Dud.  (S.   C.)  147;   31   Am.  Dec, 
J40;  Copelin  v.  Ins.  Co.,  40  Mo.  211 
2  Am.  Rep.  504.     But  in  Massachu 
setts  it  is  held  tliat  where  the  recov 
ery  of  the  vessel  is  hazardous,  but  not 
impos.silile,  there  can  be  no  abandon- 
ment if  the  underwriter  will  undertake 
to  pay  all  expenses  of  an  endeavor  to 
rescue  and  repair  the  vessel,  or  will 
himself  undertake  to  make  such  en- 
deavor, until   the   endeavor   has  been 
made   and   has    proved    unsuccessful: 
Wood  V.   Lincoln  and  Kennel)ec  Ins. 
Co.,  ()   Mass.   484;  4   Am.    Dec.   103. 
The  insure  I  lias  no  riglit  to  abandon 
because  tiie  ship  is  in  imminent  dan- 
ger of   being  totally  lost:    Delilois  v. 
Ocean  Ins.  Co.,  10  Pick.  311;  28  Am. 
Deo.  245.     It  is  immaterial  liow  crit- 
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insured  is  injured  to  such  an  extent  as  to  reduce  its  yalue 
more  than  one  lialf;'  3.  If,  the  thing  insured  being  a 
ship,  the  contemplated  voyage  cannot  be  lawfully  per- 
formed without  incurring  an  expense  to  the  insured  of 
more  than  half  the  value  of  the  thing  abandoned,  or  with- 
out incurring  a  risk  which  a  prudent  man  would  not  take 
under  the  circumstances;^  4.  If,  the  thing  insured  being 
cargo  or  freightage,  the  voyage  cannot  be  performed,  nor 
another  ship  procured  by  the  master,  within  a  reasonalde 
time  and  with  reasonable  diligence,  to  forward  the  cargo 
without  incurring  the  like  expense  or  risk.''  Where  the 
policy  covers  different  kinds  of  articles,  each  of  which  is 
separately  valued  for  one  gross  premium,  each  may  be 
separately  abandoned.*  The  insured  is  never  compelled 
to  abandon.  He  has  an  election  to  do  so,  but  no  right  to 
claim  for  a  technical  or  constructive  total  loss  until  such 
election  is  made.* 


ical  the  condition  of  the  vessel  was 
■when  abandoned,  if  she  is  subsequently 
saved  at  a  less  expense  than  half  her 
value:  Wood  v.  Ins.  Co.,  C  Mass.  479; 
4  Am.  Dec.  163;  Hall  v.  Ins.tCo.,  9 
Pick.  481;  J3el)lois  v.  Ins.  Co.,  IG  Pick. 
311;  28  Am.  Dee.  '245;  Com.  Ins.  Co. 
V.  Chase,  20  Pick.  142;  Peele  v.  Ins. 
Co.,  7  Pick.  250.  And  the  same  view 
is  taken  in  Maine:  Downing  v.  Ins. 
Co.,  57  Me.  113. 

'  Wood  V.  Linco.n  and  Kennebec 
Ins.  Co.,  C  Mass.  479,  482;  4  Am.  Dec. 
]ti3;  Hall  v.  Ocean  Ins.  Co.,  21  Pick. 
472;  (Gordon  v.  Mass.  Ins.  Co.,  2  Pick. 
249,  2G1;  Deblois  v.  Ocean  Ins.  Co., 
10  Pick.  303;  28  Am.  Dec.  245;  Ab- 
bott V.  Broome,  1  Caines,  292;  2  Am. 
Dec.  187;  Saurez  v.  Sun  Mut.  Ins. 
Co.,  2  Sand.  482;  Peters  v.  Phcenix 
Ins.  Co.,  3  Serg.  &  R.  25. 

-  Cal.  Civ.  Code,  sec.  2717;  N.  Y. 
Civ.  Code,  sec.  1487;  Thompson  v. 
Ins.  Co.,  2  La.  228;  22  Am.  Dec. 
129.  As,  for  example,  an  embargo 
imposed  by  the  government  of  the 
assured  whereby  the  insured  vessel 
cannot  lawfully  proceed  on  her  voy- 
age   by    leaving    the    port,    or    com- 


plete it  by  entering  the  port:  See 
Green  v.  Young,  2  Ld.  Raym.  840: 
Schmidt  V.  United  Ins.  Co.,  1  Johns. 
249;  3  Am.  Dec.  319;  McBridc  o.  Ma- 
rine Ins.  Co.,  5  Johns.  299;  Walden  v. 
Pha'nix  Ins.  Co.,  5  Johns.  310;  4  Am. 
Dec.  359;  Odlin  v.  Washington  Ins. 
Co  ,  2  Wash.  C.  C.  312;  Lorent  r. 
So  ith  Carolina  Ins.  Co.,  1  Nott  & 
McC.  .505;  Ogden  r.  N.  Y.  F.  Ins.  Co., 
10  Johns.  177;  Abbott  v.  Broome,  1 
Caines,  292;  2  Am.  Dec.  187. 

"Cal.  Civ.  Code,  see.  2717;  N.  Y. 
Civ.  Code,  sec.  1487. 

*  Barl)er  on  Insurance,  sec.  133; 
Deidricks  v.  Com.  Ins.  Co.,  10  Johns. 
233;  Ocean  Ins.  Co.  v.  Carrington,  3 
Conn.  357;  Kettell  v.  Alliance  Ins. 
Co.,  10  Gray,  144,  154;  Silloway  r. 
Neptune  Ins.  Co.,  12  Gray,  73;  3 
Kent's  Com.  *3a);  Meredith's  Emer- 
igon,  c.  17,  sec.  8;  1  I'ouget  Droit 
Mar.  318;  Humphreys  v.  Union  Ins. 
Co..  3  Mason,  429,  442;  Wilkinson  v. 
Hyde,  13  Com.  B.,  N.  S.,  30.  But  sec 
Hernandez  v.  Ins.  Co.,  6  Blatchf. 
320. 

•'  Bosley  v.  Chesapeake  Ins,  Co.,  3 
Gill  &  J.  450;  22  Am.  Dec.  337. 
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§  2177.     Fifty  per  Cent  Damage— How  Estimated.— 

As  to  the  basis  of  valuation  on  which  the  loss  of  fifty  per 
cent  is  to  be  estimated,  the  weight  of  authority  estimates 
it  according  to  the  value  of  the  ship  at  the  time  and  place 
of  the  casutdty.'  Whether,  in  determining  the  amount  of 
damage  for  the  purpose  of  abandonment,  the  deduction  of 
one  third  new  for  okP  is  to  be  made  is  disputed.  Kent 
states  the  rule  to  be,  that  "  the  half-value  which  authorizes 
an  abandonment  is  half  the  sum  which  the  ship  if  re- 
paired would  bo  worth  without  any  such  deduction";^ 
while  the  contrary  is  held  in  IMassachusetts.'*  As  to  wdiat 
is  to  be  taken  into  consideration  in  estimating  the  fifty 
per  cent,  it  is  held  that  the  following  must  be  reckoned, 
viz.:  The  cost  of  completely  and  thoroughly  repairing  the 
ship,  and  not  merely  of  rendering  her  seaworthy;^  the 
cost  of  taking  her  to  the  nearest  port  where  she  can  be 


'  3  Kent's  Com.  331 ;  Patapsco  Ins. 
Co.  V.  Southgate,  5  Tet.  604;  Bradlie 
I'.  Ins.  Co.,  12  Pet.  378,  the  court 
saying:  "It  is  umlerstood  to  be  a  fixcil 
rule  that  if  the  ship  require  repairs  to 
tlie  extent  of  more  than  lialf  lier  value 
at  the  time  of  the  loss,  tlie  insured 
nuiy  ahandon;  for  if  siiip  or  cargo  1)0 
damaged  so  as  to  diminish  their  value 
above  half,  they  ai-e  said  to  be  con- 
structively lost.  The  meauini,'  of  the 
Words  in  tlio  ruh;  'one  half  of  the 
value  '  has  licen  Ijeld  to  be  the  half  of 
the  general  market  value  of  the  vessel 
at  the  time  of  the  disaster,  and  not 
her  value  for  any  jiai'licular  voyage  or 
purpose.  The  expense  of  the  repairs 
at  the  port  of  necessity,  including  tlu; 
expense  of  getting  the  ship  alioat  if 
strandcil,  is  the  true  test  for  determin- 
ing the  ainoiuit  of  the  injury;  and 
such  sum  is  to  be  taken  as  will  fully 
rein-tate  the  vessel,  and  in  general 
witli  the  same  kind  of  matciials  of 
which  she  was  composed  at  the  time 
of  the  disaster.  It  has  also  been  con- 
sidered that  the  three  o'>jects  of  insur- 
ance—  vessi'l,  c;ngii,  and  freiglit  — 
stand  on  tln'  same  ground  as  to  a  total 
loss  by  a  diteriiiration  of  more  than 
one   half  in  value."     A  dilt'erunt  rule 


obtains  in  England;  while  in  Massa- 
chusetts the  value  of  the  vessel  as  set 
out  in  the  policy  is  deemed  conclusive: 
Deblois  V.  Ins.  Co.,  16  Pick.  303;  28 
Am.  Dec.  245;  Hall  v.  Ins.  Co.,  21 
Pick.  472;  Orrok  v.  Ins.  Co.,  21  Pick. 
456;  fk  Am.  Dec.  271;  Allen  v.  Ins. 
Co.,  1  Gray,  154.  And  see  Ameri- 
can Ins.  Co.  V.  Ogden,  20  Wend. 
29'.). 

•■'  See  poiif,  §  2203. 

33  Kent's  Com.  331.  And  see 
Bradlie  v.  Ins.  Co.,  12  Pet.  37S; 
Dnpuy  V.  U.  Ins.  Co.,  3  Johns.  Cas. 
1S2;  Cooliilge  v.  (;iouccster  Ins.  Co., 
15  Mass.  341;  Pi  ele  r.  Marine  Ins. 
Co.,  .3  Mason,  7t>,  77;  Williams  v. 
Sutlolk  Ins.  Co,,  3  Sum,  270;  Phillips 
f.  St.  Louis  Perpetual  Ins.  Co.,  11  La. 
Ann.  45'.l. 

■•Sewall  V.  Ins.  Co,,  11  Pick.  r»(); 
Winn  /',  Ins.  Co.,  12  Pick.  270;  De- 
blois ?'.  Ocean  Ins.  Co.,  16  Pick.  'Mv.i; 
28  Am.  D.c.  2)5;  Allen  r.  Ins.  Co,, 
1  C!i-ay,  154;  Orrok  v.  Commonwealth 
In,s.  Co.,  21  Pick.  456;  32  Am.  Dc. 
271. 

•'  Lincoln  )-.  Ins.  Co.,  8  f!raj-,  22;  14 
Cray,  320;  Center  v.  Ins.  Co.,  4  Wend. 
45. 
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completely  repaired;'  the  cost  of  the  custody  of  the  vessel 
during  tie  repairs." 

§2178.  Sale  by  Master.  —  If  the  vessel  is  in  such 
peril  as  in  the  best  judgment  of  the  master  a  sale  is 
necessary  to  protect  the  interests  of  all  concerned,  he 
may  make  the  sale;  and  in  case  he  cannot  consult  with 
the  owners  in  time,  he  may  make  it  on  his  own  respon- 
sibility.^ The  subsequent  rescue  of  the  vessel,  even  at 
a  small  expense,  from  the  destruction  with  which  she 
was  menaced,  though  a  circumstance  in  determining 
whether  the  sale  was  made  in  good  faith,  and  dictated  by 
sound  judgment  as  to  its  necessity,  is  not  conclusive.* 
But  the  master  cannot  become  the  purchaser,  eitlier  on 
his  own  account  or  on  account  of  the  owners."  Where  a 
sliip  is  sold  as  a  measure  of  necessity  in  consequence  of 
a  peril  insured  against,  no  abandonment  is  necessary. 
The  sale  ^jer  se  vests  the  proceeds  in  the  underwriters.** 


»  Lincoln  v.  Ins.  Co.,  8  Gray,  22;  14 
Gray,  320. 

^  But  not  the  wages  and  keep  of  the 
crew  iluring  that  time:  Hall  v.  Ins. 
Co.,  21  Pick.  472. 

^  See  (T7(<t',  Title  Ships  and  Shijjping. 
Acatoa  v.  Burns,  L.  K.  '.^  Ex.  Div.  2S2; 
Knight  r.  Faitli,  15  C^.  B.  049;  Hunter 
7-.  Paikor,  7  Mees.  &  \V.  342;  Robin- 
son V.  Coin.  Ills.  Co.,  'i  Sum.  220,  227; 
Idle  V.  Royal  Ex.  A  s  Co.,  3  Moore, 
]!.-);  Hall  v.  Franklin  ins.  Co.,  9  Pick. 
477;  The  Sarali  Ann,  2  Sum.  215;  13 
Pet.  3S7;  Prince  r.  Ocean  In.s.  Co.,  40 
Me.  4»S1;  (13  Am,  Dec.  070;  Fitz  v. 
Galiot  Amclic,  2  Cliff.  440;  0  Wall.  J 8; 
Stephenson  r.  Ins.  Co.,  54  Me.  77; 
Pierce  v.  Ins.  Co.,  18  Pick.  S3;  20 
Am.  Dec.  ol)7;  Rohinson  c.  Ins.  Co., 
17  Me.  131;  .35  Am.  Dec.  230;  Cald- 
well r.  Ins.  Co.,  10  La.  42;  30  Am. 
Dec.  Ol)7;  Robertson  v.  Ins,  Co.,  19 
La.  227;  'M  Am.  Dec.  073:  Mnt. 
Safety  Ins.  Co.  v.  Cohen,  3  (iill.  459; 
43  Am.  Dee.  341.  "If,  after  an 
abandonment,  but  before  the  under- 
writers can  take  possession,  the  mas- 
ter sells  the  vessel,  this  act  will  be 
considered  as  done  by  him  as  agent  of 


the  underwriters;  and  if  the  facts  at 
the  time  of  the  abandonment  sliowed 
the  loss  to  be  total,  the  sale  will  not 
in  any  way  affec*'  the  riglits  of  tlie 
assured":  2  Parsons  on  Maritime  Law, 
344,  345. 

*2  Arnould  on  Insurance,  *10!1G; 
Ship  Fortitude,  3  Sum.  228;  Fontaine 
r.  Phtenix  Ins.  Co.,  11  Johns.  205; 
Peele  r.  Merchants'  Ins.  Co.,  3  Mason, 
27;  Idle  c.  Roynl  Excliange  Ass.  Co., 

3  Moore,  J 15;  Robritson  r.  Carriitli- 
ers,  2  St;irk.  572;  Domett  r.  Young, 
1  Car.  &  M.  405;  Gardner  r.  S  dvador, 
1  Moody  &  R.  110;  Doyle  v.  Dallas,  1 
Moody  &  R.   48;  Mount  v.  Harrison, 

4  Ring.  388. 

■'  Church  V.  Ins.  Co.,  1  Mason,  341; 
R(>l)ertsou  v.  Ins.  Co.,  10  La.  227;  30 
Am,  Dec,  073;  Barker  r.  Ins,  Co.,  2 
Mason,  300;  Og.leii  v.  Ins.  Co.,  10 
Johns.  178. 

"  F.irn worth  v.  Hydo,  IS  Com.  B., 
N.  S.,  835;  1 14  Eng.  Com.  L.  835;  Saun- 
ders V.  Baring,  34  L.  T.,  N.  S.,  419; 
Mowry  ?•.  Charleston  Ins,  Co,,  6  Rich. 
140;  00  Am.  Dec.  122;  Fuller  v,  Kenne- 
bec M.  Ins.  Co,,  31  Me.  325;  Smith  v. 
Manufacturers'  liis.  Co.,  7  Met.  448; 


n 
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But  where  the  injury  sustained  by  a  vessel  insured  is 
not  of  such  a  nature  and  extent  as  to  warrant  an  aban- 
donment, it  is  not  such  a  case  of  necessity  as  will  warrant 
a  sale  by  the  master.^ 

§  2179.  Capture  or  Detention  by  Hostile  Force  — 
Embargo.  —  Where  the  property  is  captured,  arrested,  or 
even  detained  by  an  indefinite  embargo,  it  is  a  total  loss, 
and  the  insured  may  abandon.'^  The  reasonable  appre- 
hension of  capture  through  breach  of  a  blockade  or  entry 
into  a  hostile  port  will  justify  an  abandonment.' 

§  2180.  Abandonment  of  Cargo.  —  Where  the  cargo  is 
destroyed  to  more  than  half  its  value  by  sea  peril,  or  to 
carry  it  to  its  destination  will  cost  more  than  it  is  worth, 
this  justifies  an  abandonment.''     Goods  insured-"  free  of 


<^iordon  v.  Mass.  F.  &  M.  Ins.  Co.,  2 
Pick.  249;  Mutual  Safety  Co.  v. 
Cohen,  .3  Gill,  459;  43  Am.  Dec.  341; 
Rasetto  v.  Gurney,  11  Com.  B.  176; 
Potter  V.  Rankin,  L.  R.  5  Com.  P. 
341;  The  Brig  Sarah  Ann,  2  Sum.  210; 
Prince  v.  Ocean  Ins.  Co.,  40  Me.  4S2; 
63  Am.  Dec.  676;  2  Maclachan's  Ar- 
nould  on  Insurance,  964.  Contra, 
Am.  Ins.  Co.  v.  Francia,  9  Pa.  St.  390. 

'  Orrok  v.  Ins.  Co.,  21  Pick.  456;  32 
Am.  Dec.  272 

■^  Peele  v.  Merchants'  Ins.  Co.,  3 
Mason,  27:  Smitii  i\  Steinbach,  2  Caines 
Cas.  158;  .Murray  r.  United  Ins.  Co.,  2 
Johns.  Cas.  263:  Parage  v.  Dale,  3 
John.s.  Cas.  l')l);  Rrowu  r.  Pliu-uix  Iii.s. 
Co.,  4  Binii.  44.');  Mey  i\  Tunno,  2  Bay, 
307;  Rhinehuuler  r.  Ins.  Co.,  4Craiiuh, 
29;  Queen  r.  Union  In.s.  ^  •.,  2  Wa.sh. 
331;  Loveriiig  r.  Moruaiitile  Ins.  Co., 
12  Pick.  34S;  Dorr  v.  New  Knglaiid 
Ins.  Co.,  11  Mass.  1;  Dorr  ?'.  Union 
Ins.  Co.,  8  Mass.  494;  8  Mass.  502; 
Munson  v.  New  England  Ins.  Co.,  4 
Mass.  88:  Delano  r.  Bedford  Ins.  Co., 
10  Mass.  347;  6  Am.  Dec.  132;  Oliver 
r.  Newhuryport  Ins.  Co.,  3  Mass.  37; 
3  Am.  Dec.  77;  Tucker  v.  United  Ins. 
Co.,  12  Mass.  288;  Aniory  v.  Jones,  6 
Mass.  318;  Richardson  /'.  Maine  Ins. 
Co.,  6  Mass.  102;  4  Am.  Dec.  92; 
Martin  v.  Salem  Ins.  Co.,  2  Mass.  420; 


Dorr  V.  New  England  Ins.  Co.,  4  Mas.;. 
221;  Laww.  Goddard,  12  Mass.  112. 

"  Craig  V.  United  Ins.  Co.,  6  Johns. 
226;  5  Am.  Dec.  222;  Saltus  r.  United 
Ins.  Co.,  15  Johns.  523;  Schmidt  r. 
United  Ins.  Co.,  1  Johns.  249;  3  Am. 
Dec.  424;  Saltus  c.  Everett,  15  Johns. 
523;  3  Kent's  Com.  *294;  Lorent  v. 
South  Carolina  Ins.  Co.,  1  Nott  & 
McC.  505;  Thompson  ?'.  Read,  12  Serg. 
&  R.  440;  Savage  ?'.  Pleasants,  5  Binn. 
403;  6  Am.  Dec.  424;  Vigers  v.  Ocean 
Ins.  Co.,  12  La.  367;  32  Am.  Dec.  118; 
Olivera  v.  Union  Ins.  Co.,  3  Wheat. 
183;  King  v.  Delaware  Ins.  Co.,  2 
Wash.  C.  C.  300;  Walden  v.  Ins.  Co., 
5  Johns.  310;  4  Am.  Dec.  359.  But 
see  Suydam  r.  Ins.  Co.,  1  Johns.  181; 
3  Am.  Dec.  307.  AU/itux  Mas§achu- 
■setts:  Richardson  r.  .Maine  Fire  and 
Marine  Ins.  Co.,  6  Mass.  102;  4  Am. 
,Duc.  92;  Cook  v.  Essex  Fire  and  Marine 
Ins.  Co.,  6  Mass.  122;  Wheatland  /•. 
Gray,  6  .Mass.  124;  Lee  v.  Gray,  7 
Mass.  349;  Tucker  v.  United  Marine 
and  Fire  Ins.  Co.,  12  Mass.  288;  Brewer 
V.  Ins.  Co.,  12  Mass.  169;  7  Am.  Dec. 
53. 

*  3  Kent's  Com.  329;  Reimer  v. 
Ringrose,  6  Ex.  263;  Ludlow  v.  Ins. 
Co.,  1  Johns.  335;  Moses  v.  Ins.  Co.,  6 
Jolms.  219;  Hart  v.  Ins.  Co.,  2  Wash. 
C.   C.    346;    Clarkson  v.  Ins.   Co.,  9 
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average,"  or  "  against  total  loss  only,"  cannot  be  aLnn- 
doned  for  a  mere  diminution  in  quantity  or  value  owing 
to  a  sea  peril/  The  owner  of  the  goods  being  liable  for 
the  increased  freight  where  the  master  transships  them 
from  an  intermediate  port  to  the  port  of  destination,^  he 
may,  it  would  seem,  recover  the  increased  freight  as  a  loss 
on  cargo.  "  If  the  goods,"  says  Mr.  Parsons,  "  are  sent 
on  for  the  benefit  of  the  insurer  on  them,  he  should  be 
liable  for  the  increased  freight,  but  not  if  this  increased 
freight  might  be  avoided  by  a  delay  which  would  not  be 
injurious  to  the  goods,  and  they  are  sent  forward  for  the 
benefit  of  the  owner."  ^ 

§  2181.  Freight — Total  and  Constructive  Loss— Aban- 
donment.— As  to  insurance  on  freight,  if  the  vessel  is 
totally  lost  by  a  sea  peril,  the  insurer  becomes  liable  on 
the  policy.^  In  England,  a  vessel,  as  to  insurance  on 
freight,  is  not  totally  lost  if,  in  the  place  where  she  is, 
under  all  circumstances,  she  can  be  repaired  and  put  in 
a  condition  to  prosecute  the  voyage  at  a  cost  less  than 
her  value  when  repaired.  But  in  America  the  vessel 
sustains  a  constructive  total  loss,  which  the  owner,  if  he 
choose,  may  treat  as  a  total  loss  by  abandonment,  if  she 
cannot  be  repaired  for  loss  than  half  her  value,  making 
customary  allowances.^  The  insurer  of  freight  is  not 
liable  Avhere  the  loss  of  freight  is  due  to  the  mistake  or 
misconduct  of  the  master  of  the  ship;**  nor  whore  the  loss 
of  freight  is  due  to  the  omission  of  the  master  to  forward 


Johns.  1;  Waddell  v.  Ins.  Co.,  10 
Johns.  Gl;  Mai'oarilier  v.  Ins.  Co.,  8 
Craiioh,  47. 

'  Do  Mattos  V.  Saunders,  L.  R.  7 
Coin.  P.  570;  2  PliiUips  on  lusurauce, 
sec.  1707. 

'^Dodi,'e  V.  Ins.  Co.,  17  Mass.  471; 
Center  r.  Ins.  Co.,  4  Wend.  45;  Hugg 
?'.  Ins.  Co.,  7  How.  (iOD;  Muniford  v, 
Ins.  Co.,  5  Jolnis.  202. 

*  2  Tarsons  ou  Maritime  Law,  439. 


*  Barber  on  Insurance,  sec.  l.'^3. 

'^  Lord  I'.  Neptune  Ins.  Co.,  10  Gray, 
113;  Thwii\g  v.  Washington  Ins.  Co., 
10  dray,  455;  Jordan  v.  Warren  Ins. 
Co.,  1  Storv,  342;  Everth  v.  Smith,  2 
Maule  &  S."  278. 

"Clark  V.  Ins.  Co.,  2  Tick.  104;  13 
Am.  Dec.  400;  Philpott  v.  Swan,  11 
Com.  B.,  N.  S.,  280;  Lord  v.  Ins.  Co., 
10  Gray,  119;  Mosa  v.  Smith,  9  Com. 
B.  94. 
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it  from  an  intermediato  port  to  its  destination.^  But 
where  the  expense  of  sending  it  to  its  destination  exceeds 
the  amount  originally  contracted  for  for  the  whole  voyage, 
there  is  a  total  loss,  and  no  abandonment  is  necessary.^ 
The  California  code  contains  a  provision  that  in  no  case 
can  freightage  be  abandoned  unless  the  ship  is  also 
abandoned."''  This  is  not  in  accordance  with  the  general 
law  of  marine  insurance.* 

§  2182.     Must    be    Unconditional    and    Entire.  —  An 

abandonment  must  be  unconditional,^  and  it  must  also 
as  a  rule,  be  entire,  and  not  partial."  But  when  several 
kinds  of  commodities  are  separately  valued  in  the  policy, 
they  may  each  be  separately  abandoned,  even  though  the 
policy  may  simply  insure  a  gross  sum  on  the  whole.'' 

§2183.  At  What  Time  Made. — The  abandonment 
must  be  made  within  a  reasonable  time  after  inforjnation 
of  the  loss.^  What  is  a  reasonable  time  depends  on  the 
circumstances  of  the  particular  case,"*  and  is  a  question 
for    the    jury,  under  ^^roper   directions    by  the    court. '° 


'  Am.  Ins.  Co.  v.  Center,  4  Wend. 
45;  S  :liietlelin  v.  Ins,  Co.,  i)  Johns.  21; 
HLTl)ert  V.  Hallett,  3  Johns.  Cas.  9.3; 
(iriswohl  V.  Ins.  Co.,  1  Johns.  205;  3 
Joliiis.  321;  3  Am.  Doc.  4'.)0;  Chirk  v. 
Ins.  Co.,  2  Pick.  104;  13  Am.  Dec. 
400;  Jordan  i\  Ins.  Co.,  1  Story,  342; 
Li.id  r.  Ins.  Co.,  10  Gray,  lOi). 

-  iidljcrtson  V.  Ins.  Co.,  OS  N.  Y.  145; 
Am.  Ins.  Co.  w.  Center,  4  Wend.  45; 
\\'liitnoy  ?'.  Ins.  Co.,  IS  Johns.  20'J; 
Saltus  V.  Ins.  Co.,  12  Johns.  107;  7 
Am.  Doc.  2'JO;  Thwing  r.  Ins.  Co.,  Iff 
Cray,  443. 

^  Cal.  <.'iv.  Code,  sec.  2717. 

*  See  r.arbor  on  Insurance,  532. 

°  i'iorce  c.  Ocean  Ins.  Co.,  18  Pick. 
93;  29  Am.  Dec.  51)7;  Higginson  v. 
Dall,  13  Mass.  9(3;  Cordon  v.  Mass. 
F.  &  M.  Ins.  Co.,  2  Tick.  249. 

«  Cal.  Civ.  Code,  sec.  2718;  N.  Y. 
Civ.  Coile,  sec.  1488. 

'  H.irber  on  Insurance,  sec.  134. 

^  2  Ai'nould  on  Insurance,  11G5;  2 
Phillips  on  Insurance,  1G09;  2  Parsons 


on  Maritime  Law,  407;  Fuller  v.  Mc- 
Call,  1  Yeates,  4(54;  1  Am.  Dec.  312; 
Teasdale  v.  Ins.  Co.,  2  Brcv.  190;  3 
Am.  Dec.  705;  Savage  v.  Pleasants,  5 
Binn.  403;  G  Am.  Doc.  424;  Cohen 
V.  Ins.  Co.,  Dud.  (S.  C.)  147;  31  Am. 
Dec.  549.  A  ])estilcnee  will  excuse 
the  insured  from  making  an  ahandoii- 
ment  immediately  after  know  lodge  of 
the  ships  loss:  McCaliuont  v.  Murga- 
troyd,  3  Yeates,  27. 

"  Cases  in  last  note;  Bell  v.  Bev- 
cridgo,  4  Dall.  272;  lieynolds  v.  Ins. 
Co.,  22  Piok.  191;  33  Am.  Doc.  727. 

'^  Boll  V.  Boveridge,  4  J)all.  272; 
Livingston  ?'.  Maryland  Ins.  Co.,  7 
Cranoli,  5011;  llurtin  v.  Plucnix  Ins. 
Co.,  1.  Wash.  C.  C.  400;  Livermore  v. 
Nowburyport  Ins.  Co.,  1  Mass.  204; 
Smith  r.  Newburyport  Ins.  Co.,  4 
Mass.  G(i8;  Peele  v.  Suli'olk  Ins.  Co.,  7 
Pick.  254;  Reynolds  v.  Ocean  Ins.  Co., 
22  Pick.  191;  33  Am.  Doc.  727;  Peirce 
V.  Ocean  Ins.  Co.,  18  Pick.  83. 
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The  insured  is  entitled  to  a  reasonable  time  to  satisfy 
himself  that  it  is  a  proper  case  for  abandonment;  but,  sub- 
ject to  this  limitation,  he  must  be  prompt  in  giving  notice 
of  abandonment  to  the  insurer.'  And  the  abandonment 
must  be  made  before  the  party  abandoning  has  informa- 
tion of  the  completion  of  the  voyage.^  The  insured  can- 
not abandon  after  the  vessel  has  been  repaired  and  is 
successfully  pursuing  her  voyage;^  nor  for  a  capture,  if, 
before  doing  so,  or  before  given  notice  of  it,  he  received 
intelligence  that  the  vessel  has  been  released  and  has 
proceeded  on  her  voyage.''  Where  a  ship  was  abandoned 
under  a  policy  containing  a  clause  that  no  abandonment 
should  be  made  for  detention  until  proof  that  it  had  con- 
tinued three  months,  it  was  held,  in  apportioning  the 
premium,  that  the  abandonment  had  relation  back  to  the 
beginning  of  the  detention,  and  that  the  risk  was  then  at 
an  end.* 

§2184.  Notice  of  Abandonment. — The  abandonment 
is  made  by  giving  notice  thereof  to  the  insurer.  This 
notice  may  be  either  oral  or  written.^  The  notice  must 
state  the  cause  for  which  the  abandonment  is  made,  and 
the  insured  cannot  thereafter  rely  on  anj''  other  cause 
under  the  notice.^  No  precise  form  is  necessary,  pro- 
vided it  contains  the  essential  facts.® 


'  Barber  on  Insurance,  sec.  135; 
citing  3  Kent's  Com.  *320;  Kaltenbaeh 
r.  Mackenzie,  L.  II.  3  C.  P.  D.  4{»7,  475; 
38  L.  T.  5)42;  Gernon  v.  Royal  Ex.  Co., 
U  Taunt.  381;  Carclner  v.  Columbian 
Ins.  Co.,  2  Cranch  C.  C.  550;  Mary- 
land Ins.  Co.  V.  Ruden,  6  Crane li,  338; 
Duncan  v.  Koch,  Wall.  C.  C.  45;  Rey- 
nolds V.  Ocean  Ins.  Co.,  22  Pick.  190; 
33  Am.  Dec.  727;  Beale  v.  Pettit,  1 
Wash.  C.  C.  241 ;  Kleinwort  v.  Cassa 
Maritima,  L.  R.  2  App.  C.  156. 

■^Cal.  Civ.  Code,  sec.  2719. 

=•  Dcpau  V.  Ins.  Co.,  5  Cow.  63;  15 
Am.  Dec.  431. 

*  De  Peau  v.  Russell,  1  Brev.  441 ;  2 
Am.  Dec.  (>76;  Livermore  v.  Ins.  Co., 
1  Mass.  264. 
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*  Lovering  v.  Mercantile  Ins.  Co., 
12  Pick.  348. 

«Cal.  Civ.  Code,  sec.  2721;  N.  Y. 
Civ.  Code,  sec.  1491. 

'  Pierce  v.  Ins.  Co.,  18  Pick.  93;  29 
Am.  Dec.  567;  Suydam  r.  Marine 
Ins.  Co.,  1  Johns.  181;  3  Am.  Dec. 
307. 

«  Heebner  v.  Ins.  Co.,  19  Gray,  1,30; 
69  Am.  Dec.  308;  McCoiiochie  v.  Ins. 
Co.,  26  N.  Y.  477;  Bosley  v.  Ins.  Co., 
3  Gill  &  J.  4.30;  22  Am.  Dec.  337;  Pa- 
tapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
604;  Suydam  v.  Marine  Ins.  Co.,  1 
Johns.  181;  3  Am.  Dec.  307;  Dickey 
V.  New  York  Ins.  Co.,  4  Cow.  222; 
Reynolds  v.  Ins.  Co.,  22  Pick.  191. 
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§  2185.  Acceptance  of  Abandonment. — The  acceptance 
of  the  abiuulonment  by  tlie  underwriter  is  not  essential 
to  its  validity.^  But  the  underwriter's  mere  silence  does 
not  estop  him  from  contesting  an  invalid  abandonment 
or  an  insufficient  notice."  Taking  possession  of  the  vessel 
is  an  acceptance  of  the  abandonment.^  And  even  where, 
by  virtue  of  a  special  stipulation  or  established  usage,  such 
right  exists,  unnecessary  delay  in  completing  the  repairs 
and  making  the  tender  will  be  regarded  as  an  acceptance 
of  the  abandonment.*  Where  the  underwriter,  though 
refusing  in  terms  to  accept  the  abandonment,  does  an  act 
inconsistent  with  any  other  position  than  that  of  an 
abandonee,  he  will  be  held  to  have  thereby  waived  his 
refusal  and  accepted  the  abandonment.^  But  if,  after 
refusing  an  abandonment,  the  underwriter  takes  charge 
of  a  vessel  thrown  on  his  hands,  this  is  no  waiver  of  his 
refusal  to  accept.^  "Whether  an  abandonment  was  ac- 
cepted or  not  is  a  question  of  fact  for  the  jury.' 

§  2186.  Not  Defeated  by  Subsequent  Events. — Where 
due  notice  of  the  abandonment  is  given,  the  validity  of 
the  abandonment  depends  on  the  facts  as  they  existed 
at  the  time  notice  was  given.*     And  the  insured  cannot 


'  Barber  on  Insurance,  sec.  143. 

^  I'ecle  V.  Ins.  Co.,  3  Ma.son,  27; 
Badger  v.  Ins.  Co.,  -'3  Pick.  317. 

•*  2  I'hilli^js  on  Insurance,  sees.  155'.), 
170(i;  Pniv.  Ins.  Co.  v.  Le  Due,  L.  11. 
6  P.  C.  224;  2  Parsons  on  Maritime 
Law,  3{)1. 

*  Peele  i:  Suffolk  Ins.  Co.,  7  Pick. 
254;  19  Am.  Dee.  2S(i;  Norton  v.  Lex- 
ington Ins.  Co.,  Itj  111.  235;  Keynolils 
IV.  Ins.  Co.,  22  Pick.  191;  .33  Am.  Uec. 
727;  Copelin  v.  Ins.  Co.,  9  Wall.  4G1. 

*  Hudson  V.  Harrison,  Brod.  &  B. 
97;  Peele  v.  Mereliants'  Ins.  Co.,  3 
Mason,  27;  (ilouccster  Ins.  Co.  i'. 
Younger,  2  Curt.  337;  Peele  v.  Ins. 
Co.,  7  Pick.  254;  19  Am.  Dec.  280; 
Northwestern  Trans.  Co.  v.  Ins.  Co., 
24  Fed.  Rep.  171. 

*  Savage  v.  Ins.  Co.,  4  Bosw.  I. 
'  Bell  V.  Sniitli,  2  Johns.  98. 

'  Bradlie  v,  Maryland  Ins.  Co.,  12 


Pet.  378;  Marshall  v.  Delaware  Ins. 
Co.,  4  Cranch,  202;  Pezantv.  National 
Ins.  Co.,  15  Wend.  4(i();  Coolidge  v. 
(Houcester  Ins.  (_'o.,  15  Mass.  341;  Lee 
('.  Boardiuan,  3  Mass.  238;  3  Am.  Dec. 
135;  Teasdale  /•.  Ins.  Co.,  2  Brev.  290; 
3  Am.  Dec.  705;  Wood  v.  Ins.  Co.,  (j 
Mass.  479;  4  Am.  Dec.  1G3;  Jumel  v. 
Ins.  Co.,  7  Johns.  412;  5  Am.  Dec.  283; 
Dickey  v.  Ins.  Co.,  3  Wend.  058;  20 
Am.  L)ec.  703;  Snow  ?'.  Ins.  Co.,  119 
Mass.  349;  20  Am.  Kep.  349;  Wallace 
V.  Ins.  Co.,  22  Fed.  Rep.  00.  In  Eng- 
land, on  the  other  hand,  it  depends  on 
the  state  of  facts  existing  at  the  time 
of  commencing  suit  for  a  total  loss. 
If,  before  that  time,  the  cause  of 
abandonment  no  longer  exists,  the 
abandonment  becomes  inoperative:  3 
Kent's  Com.  *324;  Naylor  v.  Taylor,  9 
Barn.  &  C.  724;  Lozano  v.  Janson,  28 
L.  J.  Q.  B.  343. 
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abandon  upon  a  mere  apprehension  of  a  total  loss,  and 
afterwards  sustain  the  abandonment  by  facts  subse- 
quently coming  to  his  knowledge.' 

§  2187.  Effect  of  Abandonment  —  Assured's  Interest 
Passes  to  Insurer.  —  The  effect  of  the  abandonment  is 
to  transfer  to  the  insurer  all  the  assured's  rights  in  the 
interest  insured.  The  insurer  becomes  substituted  as 
owner.^  Thus  any  compensation  for  the  loss  sustained, 
Avh ether  by  general  average  contributions,'*  or  by  recov- 
ery of  damages  against  a  third  party  causing  the  loss,* 
or  by  indemnity  from  a  foreign  government,^  or  by  grace 
and  favor  of  the  home  government,^  is  due  to  the 
abandonees.  But  it  passes  to  the  underwriter,  subject 
to  all  liens  against  it.''  And  the  underwriters  are  liable 
for  seamen's  wages  from  the  time  they  so  become  own- 
ers.^ ■  And  the  interest  of  the  assured  in  property  not 
covered  by  the  policy  does  not  pass.**  So  if  the  insurer 
pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he  is  enti- 
tled to  whatever  may  remain  of  the  thing  insured,  or  its 
proceeds  or  salvage,  as  if  there  had  been  a  formal  aban- 
donment.'" 


'  Bosley  /•.  Ins.  Co.,  3  Gill  &  J.  450; 
22  Am.  Dee.  337. 

•^  Randal  v.  Cockran,  1  Ves.  Sr.  !»8; 
Lcatham  v.  Terry,  3  Uos.  &  P.  479; 
Tliompson  i\  Rowcroft,  4  East,  34; 
Comcgys  v.  Vasso,  1  Pet.  213-'2'20; 
Rogers  i\  Hosack's  Ex'rs,  IS  AVoiid, 
319;  Sun  Ins.  Co.  v.  Hall,  104  .Mass. 
507.  The  solo  owner  of  a  vessel  worth 
thirteen  tlionsand  live  hundred  dollars 
insured  her  for  eleven  thousand  dol- 
lars, and  subsequently  abandoned  all 
his  right,  title,  and  interest  in  her, 
when  wrecked,  to  the  insurers,  who 
jiaid  him  eleven  thousand  dollars. 
Held,  tliat  he  had  thereby  ceased  to 
own  any  interest  in  the  vessel:  The 
Mary  E.  Perew,  15  Blatchf.  58. 

'^  Sturgess  v.  Cary,  2  Curt.  59. 

♦  Yeates  v.  Whyte,  4  Ring.  N.  C.  272; 
Atlantic  Ins.  Co.  v.  Storrow,  5  Paige, 
285.  But  this  right  may  be  defeated 
by  an  agreement  between  the  assured 


and  such  third  party  prior  to  the  con- 
tract of  insurance:  .Nler.  Mut.  Ins.  Co. 
V.  Calebs,  20  N.  Y.  173. 

^  Rogers  r.  Hosack's  Ex'rs,  18  Wend. 
332;  (iraeie  v.  Palmer,  8  Johns.  241); 
Rurnand  o.  Rodocanachi,  L.  R.  5  C.  P. 
D.  4'24. 

«  Randal  r.  Cockran,  1  Ves.  Sr.  98. 

'  Barbour  on  Insurance,  see.  140. 

^  Hammond  v.  Essex  F.  &  M.  Ins. 
Co.,  4  Mass.  19G. 

'•'  Cincinnati  Ins.  Co.  v.  Duifield,  6 
Ohio  St.  200;  07  Am.  Dee.  339;  Mills 
V.  The  Mary  Perew,  15  Blatchf.  58. 

i»  Cal.  Civ.  Code,  sec.  2725;  N.  Y. 
Civ.  Code,  sec.  1495;  Radclitf  v.  Cos- 
ter, Hoff.  Ch.  98;  Home  Ins.  Co.  v. 
Western  T.  Co.,  33  How.  Pr.  107,  110; 
The  Planter,  2  Woods,  490;  The  Ocean 
Wave,  5  Biss.  378;  North  of  England 
I.  S.  S.  Ins.  Co.  V.  Armstrong,  L.  R.  5 
Q.  B.  244;  Phillips  on  Insurance,  sees. 
1723,  1732. 
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§  2188.  As  to  Freight.  —  On  an  accepted  abandonment 
of  a  ship,  freightage  earned  previous  to  the  loss  belongs 
to  the  insurer  thereof;  but  freightage  subsequently  earned 
belongs  to  the  insurer  of  the  ship.^ 

§  2189.     Insured's  Agents  Become  Insurer's  Agents.  — 

And  on  the  abandonment  the  master  and  the  other  agents 
and  servants  of  the  insured  become  the  agents  of  the  in- 
surer,'^ and  the  insured  is  not  liable  for  their  acts.' 

§  2190.  Waiver  of  Abandonment.  —  An  abandonment, 
prior  to  its  acceptance,  may  bo  waived  by  any  conduct  of 
the  assured  inconsistent  with  the  complete  transfer  of  the 
insured  interest  to  the  underwriters,  and  their  control  over 
it,  as  successors  in  interest  to  the  assured,  by  virtue  of  the 
abandonment.'*  Thus  it  has  been  held  that  the  abandon- 
ment was  waived,  where  after  it  was  made  she  was  sold  by 
the  master  in  a  case  of  necessity,  but  purchased  by  the 
owner  on  his  own  account,^  or  where  the  master  under- 
takes to  repair  the  ship  to  continue  the  voyage.®  But  acts 
of  the  master,  after  abandonment,  in  respect  to  the  aban- 


'  Cal.  Civ.  Co<le,  see.  2730;  N.  Y.  Civ. 
Code,  sec.  1500;  U.  S.  Ins.  Co.  ?>.  Lenox, 
1  Johns.  Cas.  377;  2  Johns.  Cas.  443. 
In  Enj^laiid  the  rule  is  different.  Tliere 
tlie  whole  freight  pending  at  the  time 
of  the  oasualty,  and  ultimately  earned 
I)y  tlio  sliip  on  her  arrival,  passes  to 
the  abandonee  of  the  ship:  Case  v, 
Davidson,  5  Maule  &  S.  70. 

^  Gould  V.  Citizens'  Ins.  Co.,  13  Mo. 
524;  (iardiner  v.  Smith,  1  Jolins.  Cas. 
141;  Union  Ins.  Co.  v.  Hurrell,  Antli. 
128;  Gardere  v.  Colunihian  Ins.  Co.,  7 
Joiins.  514;  Rogers  v.  Hosack,  18 
Wend.  319;  Atlantic  Ins.  Co.  v.  Stor- 
row,  1  Edw.  (521;  Cincinnati  Ins.  Co. 
r.  Duffield,  0  Ohio  St.  200;  67  Am. 
Dec.  3.S9;  Hurtin  v.  Phojnix  Ins.  Co., 
1  Wash.  400;  Mutual  etc.  Ins.  Co.  v. 
Cargo,  Olcott  Adm.  80;  Norton  ?;. 
Lexington  etc.  Ins.  Co  ,  16  111.  235; 
Phillips  I'.  St.  Louis  Ins.  Co.,  11  La. 
Ann,  459;  Graham  v-  Ledda,  17  La. 
Ann.  45;  Peirce  v.  Ocean  Ins.  Co.,  18 
Pick.  83;  29  Am.  Dec.  567;  Smith  v. 


Touro,  14  Mass.  112;  Oliver  v.  Ncw- 
buryport  Ins.  Co.,  3  Mass.  37;  3  Am. 
Dee.  77;  Badger?;.  Ocean  Ins.  Co.,  23 
Pick.  347. 

^  3  Kent's  Com.  331;  Robertson  v. 
Ins.  Co.,  19  La.  227;  36  Am.  Dee.  673; 
Motvry  i\  Ins.  Co.,  6  Rich.  146;  60 
Am.  Dec.  123. 

*  Barber  on  Insurance,  sec.  144. 

°  Ogden  V.  Ins.  Co.,  10  Johns.  177; 
12  Jolms.  25;  Abbott  c.  Sel)or,  3  Jolins. 
Cas.  45;  2  Am.  Dec.  139;  Robertson  v. 
Ins.  Co.,  19  La.  227;  36  Am.  Dec.  673. 

"Dickey  v.  Ins.  Co.,  3  Wend.  658; 
20  Am.  Dec.  763.  If,  however,  the 
repairs  are  merely  partial  and  tempo- 
rary, made  to  enable  the  vessel  to 
reach  a  port  of  refuge  wiiere  full 
repairs  may  be  obtained,  the  abandon- 
ment will  not  be  etfoeted  thereby. 
Such  repairs  are,  indeed,  in  the  nature 
of  salvage  for  the  benefit  of  all  con- 
cerned: Saurez  v.  Sun  Mutual  Ins.  Co., 
2  Sand.  482;  Ruckman  v.  Merchants' 
Louisville  lus.  Co.,  5  Duer,  369. 
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§  2191.     Rights  of  Owner  Omitting  to  Abandon.  —  An 

owner  omitting  to  abandon  may  still  recover  his  actual 
loss.2  * 

§  2192.  Liability  of  Insurer  Refusing  to  Accept  Aban- 
donment.—  Where  an  insurer  refuses  to  accept  a  valid 
abandonment,  he  is  liable  as  for  an  actual  total  loss,  les.s 
the  value  of  anything  which  may  have  ccni'^  into  the 
hands  of  the  assured.' 

§  2193.  Measure  of  Recovery  —  Valued  Policy  —  Val- 
uation Conclusive. —  "The  difference  in  point  of  effect 
between  a  valued  and  an  open  policy  is,  that  under  an 
open  policy,  in  case  of  loss,  the  assured  must  jirove  the 
actual  value  of  the  subject  of  insurance;  under  a  valued 
policy  he  need  never  do  so,  except  in  cases  of  enormous 
or  fraudulent  over-valuation.  Except  in  such  cases,  the 
valuation  in  the  policy  is  conclusive,  and  the  ease  is 
tlic  same  as  though  the  subject  of  insurance  was  actually 
])roved  to  have  been  worth  the  sum  at  which  it  was 
valued."^  But  though  the  valuation  in  a  policy  fixes  the 
price  of  the  subject-matter  of  the  insurance,  it  is  not  an 
admission  that  so  much  property  is  at  risk.®     Over-valua- 


'  Columbian  Ins.  Co.  t\  Ashby,  4 
Pot.  13'.);  Waldoii  i'.  riia'uix  Ins.  Co., 
5  Johns.  310;  4  Am.  Dec.  351);  Clark- 
.sdU  r.  PlKunix  Ins.  Co.,  9  Johns.  1; 
W'aildell  v.  Columbia  Ins.  Co.,  10 
Johns.  61;  Curcier  v.  l'hiladel[>liia 
Ins.  Co.,  5  Serg.  &  R.  113;  Lovcring 
V.  Mercantile  Ins.  Co.,  12  Pick.  348. 

•i  Cal.  Civ.  Code,  sec.  2732;  N.  Y. 
Civ.  Code,  sec.  1502;  Earl  t\  Shaw,  1 
Johns.  Cas.  314;  1  Am.  Dec.  117. 

•■  l>arber  on  Insurance,  sec.  147. 

*  1  Arnould  on  Insurance,  *303. 
See  Plueni.x  Ins.  Co.  r.  MeLoon,  100 
Mass.  475;  JJarker   v.  Janson,  L.  II.  3 


Com.  P.  303;  Patapsco  Ins.  Co.  v. 
Discoe,  7  Gill  &  J.  2!»3;  28  Am.  Dec. 
219;  Cox  (..  Ins.  Co.,  3  Rich.  331;  45 
Am.  Dec.  770;  Snell  v.  Ins.  Co.,  1 
Wash.  509;  Watson  v.  Ins.  Co.,  3 
Wash.  1;  Howell  v.  Iiis.  Co.,  7  Ohio, 
284. 

^  llaveti  V.  Gray,  12  Mass.  71;  Wol- 
cott  r.  Ka^Ldc  Ins.  Co.,  4  Pick.  429; 
Deblois  V.  Ocean  Ins.  Co.,  16  Pick. 
303;  28  Am.  Dec.  245;  Winn  v.  Co- 
lumbian Ins.  Co.,  121'ick.  279;  Lover- 
ing  V.  Mercantile  Ins.  (Jo.,  12  Pick. 
348;  Kane  v.  Commercial  Ina.  Co.,  8 
Johns.  229, 
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tion  is  presumptive  oviilenco  of  fraud,'  and  a  fraudulent 
valuation  entitles  the  insurer  to  rescind."  liut  if  a  party 
insures  property  expected  to  bo  on  board  a  ship,  to  a 
large  amount,  upon  a  valued  policy,  and  much  less  is  in 
fact  shipi^ed,  he  is  entitled  to  recover,  in  ease  of  loss,  a 
proportion  pro  rnfa  only,  notwithstanding  the  valuation." 

§  2194.  Partial  Loss.  —  In  case  of  partial  loss,  the 
marine  insurer  —  unlike  the  case  of  fire  insurance,  where 
the  insurer  is  liable  for  the  entire  loss  up  to  the  amount 
of  the  policy  —  is  liable  only  for  such  a  proportion  of  the 
loss  as  the  amount  insured  bears  to  the  entire  value  of 
the  insured  proijorty.*  In  a  valued  policy  on  freight  or 
cargo,  if  a  part  only  of  the  subject  is  exposed  to  risk,  the 
valuation  applies  only  in  proportion  to  such  part.^  The 
measure  of  damages  is  tlie  dillcrence  between  the  ap- 
praisement of  the  damaged  articles  and  that  stipulated 
in  the  policy,  witli  all  necessary  damages."  Where  the 
policy  fixes  the  value  of  the  goods  at  the  sum  insured,  in 
case  of  a  partial  loss,  —  as  where  the  property  insured 
was  grain,  a  portion  of  which  reached  the  port  of  destina- 
tion in  a  damaged  condition, — the  liability  of  the  insurer 
is  the  value  so  fixed,  and  not  the  value  in  the  market.^ 
Where  a  partial  loss  is  repaired  by  the  insured,  and  the 
vessel  is  then  totally  lost  during  the  term  of  the  policy, 
the  insurer  is  liable  for  both  losses,  though  it  exceeds  the 
sum  named  in  the  policy.^     The  expense  of  saving  is  to 

^  Sturm  V.  Ins.  Co.,  C.3  N.  Y.  77.  valuation    is    considered    as  reduced 

^  2  Parsons  on  Maritime  Law,  64;  one  half.     If  in  such  case  a  total  loss 

.3  Kent's  Com.  288;  Catron  v.  Ins.  Co.,  of  the  cargo  on  board  occurs,  tlic  as- 

6  Humph.  170.  sured    recovers    half    the    valuation, 

*  Alsop  V.  Ins.  Co.,  1  Sum.  451,  and  receives  back  half  the  premium  "; 

*  2  Phillips  on  Insurance,  sec.  1435;  citing    Forbes   v.    Aspinall,    13  East, 
1  Arnoidd  on  Insurance,  7.  327;    VVolcott    v.    Eagle   Ins.    Co.,   4 

"  Barber    on    Insurance,    sec.   152.  Pick.  429. 

"Thus,"   says    Mr.    Barber,    "if  an  "Natchez    Ins.  Co.    v.    Buckner,   4 

entire   cargo  valued  at  one   hundred  How.  (Miss.)  03. 

thousand    dollars,    insured    for    that  '  Lamar  Ins.  Co.  v.  McGlashen,  54 

amount    on    a     certain    vessel    in    a  111.  513;  5  Am.  Rep.  102. 

certain  voyage,  and  only  half  of  the  "  Matheson  v.  Ins.  Co.,    118   Mass. 

cargo  is   actually   on   board  the  ves-  209;  19  Am.  Rep.  441. 
sol    and    subjected    to  the  risk,  the 
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118   Mass. 


he  added  to  thai  of  repairiufj;,  in  cstiuialin<;  a  partial 
loss.'  Under  a  policy  upon  a  ship  which  provides  that 
the  insurers  shall  not  he  liable  for  a  partial  loss  unless  it 
shall  aniount  to  live  per  cent,  sueeessive  partial  losses  by 
distinct  gales  or  storms  upon  dillerent  passa>j;es  cannot  be 
added  together  to  make  up  the  re([uisite  iivo  per  cent; 
and  tho  burden  of  proving  a. partial  loss  amounting  to 
five  per  cent  from  one  gale  or  storm  is  upon  the  as- 
sured.^ 

§  2195.  Profits. — "Whore  profits  are  separately  insured 
in  a  contract  of  marine  insurance,  the  insured  is  entitled 
to  recover,  in  case  of  loss,  a  proportion  of  such  profits 
equivalent  to  the  proi)ortion  which  the  value  of  the  prop- 
erty lost  bears  to  the  value  of  the  whole.'*  A  loss  of  them 
is  conclusively  presumed  from  a  loss  of  the  i)roperty  out 
of  which  they  were  expected  to  arise,  and  the  valuation 
fixes  their  amount.^  But  under  a  policy  on  profits,  the 
assured  cannot  sell  his  goods,  and  then  call  on  the  under- 
writers for  a  loss  on  the  })rofits.^ 

§  2196.     Open  Policy— Value  of  Ship— How  Estimated. 

— The  value  of  a  ship  is  its  value  at  the  beginning  of  the 
risk,  including  all  articles  or  charges  which  add  to  its 
permanent  value,  or  which  are  necessary  to  prepare  it 
for  the  voyage  insured,  and  including  the  cost  of  insur- 


'  Sew  all  V.  United  StataB  Ins.  Co., 
11  I'iek.  90. 

^  Paddock  v.  Commercial  Ins.  Co., 
104  Mass.  521;  Hagar  v.  New  Eng- 
land etc.  Ins.  Co.,  59  Me.  400. 

3  Cal.  Civ.  Code,  see.  27:18;  N.  Y.  Civ. 
Code,  sec.  1505.  Mr.  Barber  s.iys  (In- 
surance, sec.  151):  "Protits  should  be 
and  usually  are  insured  at  a  stated 
valuation,  on  account  of  the  difiiculty 
of  ascertaining,  in  the  event  of  a  total 
loss  of  ship  and  cargo,  the  amount  of 
induiuuity  to  which  the  insured  should 
l)e  entitled.  His  loss  is  measured  by 
the  increased  value  which  the  goods 
would   have  readied    had   they  been 


transported  in  safety  to  the  port  of 
destination.  But  it  is  inii)ossible  to 
say  at  what  date  they  would  have  ar- 
rived; and  even  assuming,  as  it  appears 
to  be  the  rule  in  the  United  States, 
that  a  loss  of  the  goods  implies  some 
loss  of  profits,  there  must  always 
be  great  difficulty  in  ascertaining  the 
quantum  of  such  loss,  in  the  absence  of 
an  agreed  valuation";  citing  Mumford 
V.  Hallett,  1  Johns.  433;  Patapsco 
Ins.  Co.  V.  Coulter,  3  Pet.  222;  Loomis 
V,  Shaw,  2  Jolins.  Cas.  36. 

♦  Cal.  Civ.   Code,  sec.  2740;  N.  Y. 
Civ.  Code.  -^.^c.  1507. 

*  Tom  V.  Smith,  3  Caines,  245. 
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ance.^    The  insured  i^  entitled  to  recover  the  actual  value 
of  the  vessel,  and  not  its  cost  to  him." 

§  2197.  Open  Policy— Value  of  Jargro  —  How  Esti- 
mated.—  The  value  of  cargo  is  it^i  actual  cost  to  the 
insured  Avhen  laden  on  board,  or,  where  that  cost  cannnt 
he  ascertained,  its  market  value  at  the  time  and  place  of 
lading,  adding  the  charges  incurred  in  purchasing  and 
jilacing  it  on  board,  but  without  reference  to  any  losses 
incurred  in  raising  money  for  its  purchase,  or  to  aiiy 
draw  back  on  its  exportation,  or  to  tlie  fluctuations  of  the 
market  at  the  port  of  destination,  or  to  the  expenses  in- 
curred on  the  Avay  or  on  arrival,  and  cost  of  insurance.^ 
On  the  other  hand,  insurers  do  not  guarantee  a  speedy 
arrival,  nor  arrival  in  time  for  an  advantageous  market, 
nor  do  they  incur  loss  from  delay  in  the  voyage,  unless 
the  delay  is  produced  by  peril  insured  against,  or  the  cargo 
be  subject  to  deterioration  by  mere  lapse  of  time.*  An 
open  policy  is  valid,  though  it  inrure  an  amount  greater 
in  value  than  the  property;  but  in  such  case,  the  recovery 
is  restricted  where  a  loss  lias  occurred  to  the  value  of  the 
property.* 

§2198  Open  Policy— Value  of  Freight— How  Esti- 
mated.—  The  value  of  freightage  is  the  gross  freightage, 
exclusive  of  primage,  without  reference  to  the  cost  of 
earning  it  and  t]ie  cost  of  its  insurance."  The  under- 
writers are  liable  for  freiglit,  as  a  total  loss,  when  there  is 
a  total  destruction  in  specie  of  the  cargo. ^     But  they  are 

)  Cal.  Civ.  Cdde,  soc.  2741;  Gar.soii  n         ^  t'olicii  r.  Ins.  Co.,  Diul.  (S.  C.)  147; 

Ins.  Co.,  '2  Wash.  408.  31  Am.  Doc.  rA'J. 

■'  SiifU  r.  lus.  Co.,  4  Dull.  480.  '■  Cal.  Civ.  Code,  sec.  2741;  Stevoua 

^^Cal.   Civ.  Co.ks   sec.   2741.     Also  r.  Tu.s.  Co.,  S  Cainu.s,4:!;  2Aiii.  Doc.247. 

tlie  cost  of  in  uram'"  is  to  l)u  aildcil;  "I'limago"  is  a  .small  jllymont  luado 

Cox  r.  Ins.  Co.,  3  rlicli.  'A'M;  4.">  Am.  to  tlie  master,  presumably  for  his  own 

Dec.  771.     But  see  Barber  on  Insur-  use,  for  his  care  and  trouble  with  re- 

auee,  sec.   l.')4;  AUej^re  f.  Lis.  Co.,  (5  spect  to  the  goods. 
Har.  &J.  40S;  14  Am.  Do.'.  28!);  (ialin         "  I'.iilyard    v.    I'liillips,    4    Blatchf. 

V.  Broome,  1  .Johns  Cas.  120.  44)5;  Am.  Ins.  Co.  v.  Center,  4  Wend. 

*  Salisbury  r.   Ins.  Co.,  23  Mo.  5j3;  45. 
fiC  Am.  Dec.  087. 
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not  liable  for  freight  insured,  if  the  master  has  lost  the 
freight  by  his  own  act,  in  unwarrantably  giving  up  the 
voyage.^ 

§  2199.  Cargo  Arriving  Damaged. — If  cargo  insured 
ao"ainst  j-tartial  loss  arrives  at  the  port  of  destination  in  a 
damaf^'cd  condition,  the  loss  of  the  insured  is  deemed  to 
be  the  same  proportion  of  the  value  Aviucii  the  market 
price  at  that  port  of  the  thing  so  damaged  bears  to  the 
market  price  it  would  have  brought  if  sound.* 

§  2200.    Insurer  Liable  for  Labor  and  Expenses.  —  The 

insurer  is  liable  for  all  the  expenses  attendant  upon  a  loss 
which  forces  a  ship  into  port  to  be  repaired;^  and  goner- 
ally  for  all  expenses  resulting  as  a  direct  and  immediate 
consequence  of  a  peril  insured  against.^  The  insurer  on 
the  ship  is  not  liable  for  any  expense  incurred  specifically 
and  exclusively  for  the  benefit  of  the  cargo;  nor  for  any 
sum  per  diem  agreed  by  the  owner  to  be  allowed  the 
master  while  i  port;^  nor  for  the  wages  of  the  crew  while 
a  steamboat  is  detained  by  accident.** 

§  2201.  "Suing"  and  Laboring"  Clause.  —  A  clause  is 
often  inserted  called  the  "suing  and  laboring  clause." 
This  clause  provides  that  in  o'lac  of  disaster  the  assured 
may  Ial)or,  travel,  and  sue  for  the  safeguard  and  recovery 
of  the  property,  for  the  expense  of  which  the  insurer  is  to 
contribute  in  proportion  to  the  amount  insured  by  liim  to 
that  of  the  whole  property  at  risk.''     Tliis  clause  extends 

•  t'hirk  ?".  Ins.  Co.,  2  Pick.  104;   13         *  l^>arl)cr  on  lusiiraiioo,  seo.  156. 
Ain.  Hcc.  4(J0.  'Molly    r.    Ins.     Co.,    Wright,    5.S9; 

■-('ill.  Civ.  Code,  sec.  274'J;  N.Y.  Civ.  May  ;-.  Dtlawaro   Ins.  Co.,  11)   Va.  St. 

Codr,  sec.  loO'.).     Sec  Lamar  Ills.  Co.  r.  '•A\'2.    A  policy  upon  the  hull  of  a  steain- 

ilc(!lashen,   54  111.   513;  5  Am.   Kcp.  boat,  on  time,  does  not  cover  expenses, 

102.  or   the  ordinary  wattes  of    the   crew, 

•'Norwich   etc.   Trans.    Co.    v.    Ins.  while  navigating  the  boat  into  port  for 

Co.,  34  Conn.  5()1;  Young  i'.  Ins.  Co.,  repairs  after  her  foundering:  Webb  >;. 

24  Fed.  Kep.  'J7l>.  rrotcction  Ins.  Co.,  (i  Ohio,  450, 

^  Hale   r.    Washington  Ins.    Co.,   2         '  ^'et  if  a  vessel  insured  meets  with 

Story,    !"();   I'erry  t:  ()hio  Ins.  Co.,  5  a   disaster,  the   captain   and   crew  are 

Ohio,  305;  (ia/zaiu  v.   Cincinnati  ins.  bound  diligently  to  labor  for  the  recov- 

Co.,  G  Ohio,  71.  ery  of  the  prt>perty;  and  tlie  iusertioa 
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to  all  cases  in  which  the  insurer  is  saved  from  loss,  whether 
partial  or  total,  or  whether  an  abandonment  does  or  prob- 
ably may  take  place  or  not.'  But  where  the  insurance  is 
against  total  loss  only,  a  claim  for  expenses  incurred  under 
the  suing  and  laboring  clause  will  be  disallowed,  where  it 
is  evident  from  the  facts  of  the  case-  that  no  danger  of  a 
total  loss  existed.^ 


§  2202.  General  Average — Contribution. — The  insurer 
is  liable  for  what  the  insured  has  paid  by  way  '>f  c  iilri- 
bution  for  the  safety  of  their  goods;  i.  e.,  general  average.'* 
Loss  incurred  voluntarily  to  prevent  greater  loss  is  a 
general  average  loss.'*  To  constitute  a  case  for  general 
average,  the  vessel  should  be  in  distress,  and  a  part  sliould 
be  voluntarily  sacrificed  to  save  the  rest.  A  previous  con- 
sultation is  not  necessary,  nor  that  the  part  sacrifi"'^'! 
should  bo  in  more  imminent  danger  than  the  rest.^  Dio 
distinct  property  of  several  persons  must  be  exposed  to  a 
common  peril,  and  relief  from  that  peril  must  be  obtained 
intentionally."  To  constitute  a  right  of  general  average 
for  goods  jettisoned,  there  must  concur,  —  1.  A  common 
peril  affecting  vessel  and  cargo;  2.  A  voluntary  sacrifice 
of  the  part  jettisoned  for  the  safety  of  the  remainder; 
and  o.  The  deliverance  thereby  of  the  remainder  from 
the  peril.^  If  goods  are  necessarily  thrown  overboard  for 
the  purpose  of  lightening  the  ship,  the  loss  is  to  ba  made 
good  by  the  contribution  of  all,  because  it  was  incurred 
for  the  benefit  of  all.     But  the  sacrifice  being  made  for 


of  such  a  clause  in  the  policy  does  not 
impose  auy  adilitioual  <luty  upon  the 
assured;  (Cincinnati  etc.  Ins.  Co.  v. 
May,  'JO  Ohio,  -Jll. 

'  Kidston  ,".  Ins.  Co.,  L.  R.  1  Com. 
P.  .')44.  See  Lohre  v.  Atchison,  L.  R.  2 
Q.  ]i.  r)-A7}. 

■^  Peninsular  R.  R.  Co,  v,  Saunders, 
1  Best  &  S.  41;  2  Beat  &  S.  20G; 
Booth  V.  Gair,  15  Com.  B.,  N.  S.,  291; 
Kitlston  V.  Empire  Ins.  Co.,  L.  R.  1 
Com.  P.  5:]5;  L.  R.  2  Com.  P.  857. 

^  Parsons   ou    Maritime   Law,   289. 


Particular  average  loss  is  to  be  borne  by 
the  owner  of  the  sliip;  general  average 
loss  is  to  be  sustained  by  the  ship, 
cargo,  and  freight:  Orrock  ?).  Common- 
wealtli  Ins.  Co.,  21  Pick.  45G;  32  Am. 
Dec.  281. 

*  Reynolds  r.  Ocean  Ins.  Co.,  22 
Pick.  I'Jl;  33  Am.  Dec.  727. 

=•  Sims  n.  Curney,  4  Binn,  513. 

•^  Whitteredge  v.  Norris,  ti  Mass. 
125. 

'  .Slater  v.  Hay  ward  Rubljcr  Co.,  26 
Conn.  123. 
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the  safety  of  the  vessel  and  remaining  cargo,  the  owner 
of  the  goods  bears  no  more  than  his  just  proportion  of 
the  loss  thus  incurred.'  From  the  benefit  of  tliis  right  to 
contribution  the  owner  of  goods  loaded  above  deck  is 
excluded,  on  the  ground  that  such  loading  is  improper, 
tending  to  embarrass  the  movements  of  the  crew  and  the 
working  of  the  ship,'-^  exce[)t  where  it  is  shown  that  such 
mode  of  carrying  the  particular  goods  is  according  to  the 
custom  of  trade.'*  So  the  following  are  subjects  of  gen- 
eral average,  viz.:  Wages,  provisions,  and  other  expenses 
of  the  voyage  to  a  port  of  necessity,  for  the  purpose  of 
making  repairs;''  where  the  cargo  is  sent  from  the 
port  of  disaster  to  the  port  of  destination  by  another  ves- 
sel at  a  higher  rate  of  freight  than  under  the  original 
contract;'^  where  the  vessel  is  voluntaril}--  stranded;" 
where  tlie  agent  of  a  wrecking  company  was  em- 
ployed by  the  master  of  a  shipwrecked  vessel  to  raise 
and  savu  the  vessel  and  cargo,  and  thereby  a  quan- 
tity of  petroleum  was  saved; '^  repairs  to  a  ship  rendered 
necessary  by  a  voluntary  stranding.**  Where  goods  insured 
by  a  valued  policy  are  jeitisoned  for  the  common  benefit, 
the  underwriters  a'e  liable  for  the  amount  at  which  the 
goods  are  valued  in  the  policy,  though  it  may  exceed  their 
market  value  at  the  port  of  destination.*     In  the  adjust- 


'  Wood  V.  Phojuix  Ins.  Co.,  37  Leg. 
Int.  14S;  Miller  v.  Tetherington,  G 
Hurl.  &  N.  278. 

■'  Thu  Paragon,  1  W^ire,  322;  Triplet 
r.  Van  Name,  2  Cranch  C.  C.  332; 
Biays  /'.  (Jliesapeakelns.  Co.,  7  Cranch, 
41.j;  Toledo  etc.  lus.  Co.  r.  Speares, 
10  Ind.  52;  Cram  v.  Aiken,  13  Me. 
22'.»;  29  Am.  Dec.  503;  Taunton  Cop- 
pur  Co.  ('.  Merchants' Ins.  Co.,  22  Pick. 
lOS;  Lenox  v.  United  Ins.  Co.,  3  .Johns. 
Cas.  178;  Smith  v.  Wright,  1  Caines, 
43;  2  Am.  Dec.  162;  Meaher  v.  Lufkin, 
21  Tex.  383;  Doane  v.  Keating,  12 
Leigh,  391;  37  Am.  Dec.  671. 

"  Lawson's  Usages  and  Customs,  c.  3. 

*  Potter  u.  Ocean  Ins.  Co.,  3  Sum. 
27;  Thornton   v.   United  States  Ins. 


Co.,  12  Me.  150;  Walden  v.  Leroy,  2 
Caines,  262;  2  An.  Dec.  236;  Heushaw 
('.  Marine  Ins,  Co.,  2  Caines,  274; 
]5arker  v.  Piueni.c  Ins.  Co.,  8  .rolnis. 
307;  5  Am.  Dec.  33'.';  Rogers  r.  Mur- 
ray, 3  EoHW.  3.")7;  Hanse  r.  Ins.  Co., 
K)"  La.  1;  29  Am.  Dec.  456.  But  see 
Dunham  v.  Ins.  Co.,  11  Johns.  315,  6 
Am.  Dec   374. 

'  McLoon  r.  Cummings,  73  Pa.  St. 
98. 

«  Rathbone  i\  Fowler,  6  Blatchf.  '_'04; 
O'Connor  v.  The  Ocean  Star,  1  Holmes. 
248. 

'  Jones  V.  Bridge,  2  Sweeny,  431. 

*"  Ntn-thwestern  Trans.  Co.  v.  Conti- 
nental Ins.  Co..  24  l'\.l.  Rep.  171. 

*  Fuibus  V.  Ins.  Co.,  1  (iiay,  371. 
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ment  of  partial  losses  iii  cases  of  general  average,  valued 
policies  are  to  bo  treated  like  open  policies.* 

Whore  a  person  insured  hy  a  contract  of  marine  insur- 
ance has  a  demand  against  others  for  vjontribution,he  may 
claim  the  whole  loss  from  the  insurer  without  demanding 
payment  of  contribution  or  delaying  until  an  adjustment 
of  the  average  is  made^  subrogating  him  to  his  own  right 
to  contribution.  But  no  such  claim  can  be  made  upon 
the  insurer  after  the  separation  of  the  interests  liable  to 
contribution,  nor  when  the  insured,  having  the  right  and 
opi^orti'vaty  to  enforce  contribution  from  others,  has  ne- 
glected or  waived  the  exercise  of  that  rij^Ut.* 

§  2203.  One  Third  New  for  Old. —  In  the  case  of  a 
partial  loss  of  a  ship  or  its  equipments,  the  old  materials 
are  to  be  applied  towards  payment  for  the  new;  and 
whether  the  ship  is  new  or  old,  a  marine  insurer  is  liable 
for  only  two  thirds  of  the  remaining  cost  of  the  repairs, 
except  that  he  must  pay  for  anchors  and  cannon  in  full, 
and  for  sheathing-mctal  at  a  depreciation  of  only  two  and 
one  half  j^er  cent  for  each  month  that  it  has  been  fas- 
toned  to  the  ship.^  This  deduction  of  one  third  new  for 
old  is  made  as  well  from  the  cost  of  temporary  re})airs  at 
the  port  of  necessity,  including  the  necessary  expenses  of 
raising  money  therefor,  as  from  the  cost  of  permanent 
repairs.^ 


1  Clark  V.  Ins.  Co.,  7  Mass.  .'505;  5 
Am.  J)(.'c.  50. 

-  Faulkner  v.  Ins.  Co.,  2  McMuU. 
158;  :V.»  Am.  J>ee.  11!). 

^  Cp.I.  Civ.  C.mIc,  seu.  2745;  N.  Y. 
Civ.  Code,  sue.  1512;  Juini'l  r.  1ns.  Co., 
7  Jolms.  412;  T)  Am.  Doc.  '2K',;  Mag- 
grath  r.  Church,  1  Caincs,  I'.Mi;  2  Am. 
i)ce.  17-'5;  Hanso  i:  Ins.  Co.,  5  La.  .'-iT!*. 
The  lialiility  of  a  cargo  to  coiitriijiitc, 
in  general  average,  in  favor  of  the 
ship,  (lues  not  continue  after  the  cargo 
has  Ixen  comiiletcly  st'iiarateil  from 
the  vessel,  so  as  to   leave  no  commu- 


nity of  interest  remaining:  McAn- 
ilrews  r.  Tliatcher,  3  Wall.  ;}47. 

*  Cal.  Civ.  Code,  sec.  274(5,  N.  V. 
Civ.  Coile,  sec.  1513;  iiarltci  on  Insur- 
ance, see.  15!);  Dunliam  v.  Ins.  Co., 
11  .lohiis.  315;  G  Am.  Dec.  374. 

•' Harher  on  Insurance,  sec.  i59; 
PaiUlock  r.  Commercial  Ins.  Co.,  104 
Mass.  535,  citing  ]5rooUs  v.  Oriental 
Ins.  Co.,  7  Pick.  25',);  Orrok  v.  Com- 
mercial Ins.  Co.,  21  Tick.  45G;  ,32  Am. 
Dec.  271;  Lincoln  r.  Hope  Ins.  Co.,  8 
(iray,  22,  20.  Alitcr  in  England:  Hop- 
kins on  Average,  141). 
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CHAPTER  CIV. 

OTHER   KINDS  OF  INSURANCE. 

§  2204.     Guaranty  insurance  —  Insurance  against  dishonesty  and  negligence. 
§  2205.     Insurance  against  bankruptcy,  and  of  payment  of  debts  —  Rents  — 

Titles. 
§  2206.     Insurance  of  animals. 
§2207.     Storms— Hail. 
§  2208.     Against  birth  of  issue. 

§  2204.  Guaranty  Insurance  —  Insurance  against  Dis- 
honesty and  Negligence. — There  is  a  species  of  insurance 
of  modern  date  in  England,  and  of  more  recent  date  in 
tliis  country,  whereby  the  insurer  guarantees  to  indem- 
nify the  insured  from  loss  througli  the  negligence,  fraud, 
or  dishonesty  of  his  agents  or  servants.  In  such  a  con- 
tract a  statement  in  the  application  that  the  officer's 
accounts  would  be  examined  at  certain  times  was  held  a 
representation,  and  not  a  warranty,  and  that  the  insured 
might  recover  for  a  loss  resulting  from  the  dishonesty  of 
the  officer,  though  it  was  also  caused  by  the  neglect  of  the 
insured  to  examine  his  accounts.'  But  a  statement  as  to 
the  amount  of  money  whicb  the  employee  would  have  in 
his  hands  at  any  one  time  las  been  held  to  be  a  warranty, 
and  if  false,  a  bar  to  recovery .*  A  representation  that  a 
town  treasurer's  acco"i:to  shall  be  from  time  to  time 
audited,  and  that  money  shall  only  be  drawn  in  a  certain 
way,  must  be  substantially  complied  with,  or  no  recovery 
can  be  had.*  A  representation  that  the  person  whose 
fidelity,  etc.,  is  ijisured  *'  has  never  been  in  arrears  or 
default  in  his  accounts  "  covers  arrears  and  defaults  prior 
to  the  time  when  he  entered  the  service  of  the  person  in- 
sured.''   Where  the  policy  insuring  against  embezzlement 


'  Benham  v.  United  Guarantee  Co., 
7  Ex.  744. 

■^  Towle  V.  Nat.  Soc,  7  Jur.,  N.  S., 
G18. 


^  Board  of  Education  v.  Ins.  Co.,  30 
U.  C.  C.  P.  132. 

*  Ottawa  Ins.  Co.  v.  Can.  etc.  Ins. 
Co.,  30  U.  C.  C.  P.  300. 
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required  the  employer  to  use  all  due  diligence  in  prose- 
cuting to  conviction  the  employee,  this  was  held  a  condi- 
tion precedent  to  the  right  of  the  insured  to  recover.'  On 
a  guaranty  policy  of  a  clerk's  faithful  and  diligent  per- 
formance of  his  duty,  who  left  a  large  sum  of  money  in 
open  bags  in  his  room  while  he  went  to  lunch,  which 
money  disappear"  1  while  he  was  gone,  it  was  held  that 
the  insurers  wcij  liable.'^  The  allowance  of  over-drafts 
without  security,  in  collusion  with  the  parties  overdraw- 
ing, is  a  loss  "  by  the  want  of  integrity,  honesty,  and 
fidelity,  or  by  the  negligence,  default,  or  irregularities  of 
the  manager  "  of  a  bank.' 

§  2205.  Insurance  against  Bankruptcy,  and  of  Pay- 
ment of  Debts — Rents — Titles.  —  In  several  English  cases 
insurance  taken  out  against  loss  on  the  returns  of  one's 
business  by  the  bankruptcy  of  purchasers  has  been  before 
the  courts.^  In  IVTaryland  suit  was  brought  on  a  policy  of 
insurance  guaranteeing  the  payment  at  maturity  of  a 
jiromissory  note.^  Rents  are  also  a  subject  of  insurance, 
and  so  are  titles. 


§  2206.  Insurance  of  Animals.  —  Live-stock  is  fre- 
quently insured  in  this  country.  A  provision  in  the 
charter  of  a  mutual  live-stock  insurance  company  that 
the  business  of  the  company  shall  be  confined  to  certain 
counties  does  not  deprive  one  who  has  romov^ed  horses 
insured  in  those  counties  to  another  county  from  recov- 
ering on  the  policy  for  their  loss."  But  an  insurance  of 
horses  i^ijainst  death  by  accident  or  disease  by  a  company 
whose  L-iiarter  and  articles  of  incorporation  only  author- 

^  Fearnley  *.  Lv mlon  Guar.  Soc.,  9     7    Hurl.  &  N.  5;  Solvency  Guarantee 


Ins.  Liiw  .1.  1»K). 

-  Ill  i-f  Citizens'  Tns.  Co.,  IG  Can.  L. 
J.  3^. 

,>ank  of  Toronto  r.  Ins.  Co.,  14  L. 
C.  Jur.  18(). 

*  Solvency  Guarantee  Cu.  ,•.  Froane. 


Co.  V.  York,  3  Hur).  &  N.  588;  Sol- 
vency (Juarantec  v.  Freeman,  7  Hurl. 
&N.  17. 

"  EUieott  V.  Ins.  Co.,  8  Gill  &  .T.  166. 

''  Coventry  .Mut.  Live  Stock  Ins. 
As.s.  V.  Evaiis,  102  Pa.  St.  281. 
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ized  it  to  insure  property  "  against  loss  or  damage  by  fire, 
lio-htning,  and  inland  navigation  and  transportation  "  is 
void.'  A  company  authorized  to  insure  "live-stock, 
Avagons,  harness,"  etc.,  "  being  upon  farms  as  farm  prop- 
erty," but  not  village  property,  within  one  hundred  feet 
of  other  buildings,  is  not  liable  for  live-stock  and  har- 
nesses insured  as  farm  property,  but  destroyed  while  in  a 
village  barn  within  one  hundred  feet  of  other  buildings.* 
The  liability  under  a  policy  upon  "live-stock  on  premises" 
is  not  avoided  by  the  fact  that  the  horse  killed  was  not 
owned  by  the  assured  when  the  policy  was  issued,  but 
was  afterwards  acquired  by  him  in  exchange  for  horses 
that  were  then  on  the  premises.**  Under  a  policy  for  safe 
carriage  of  live-stock,  covering,  with  the  usual  exceptions, 
the  perils  of  railroad  and  river,  the  insurers  are  liable  for 
a  loss  occurring  in  a  necessary  transshipment  from  cars 
to  steamboat,  upon  the  route,  if  not  caused  by  a  peril  ex- 
cepted.* One  who  beats  his  insured  mare  with  an  iron 
rod  so  that  she  dies  cannot  recover  the  insurance.^ 

Illustrations.  —  Afire  policy  insured  a  horse  described  as 
in  a  certain  barn.  The  policy  contained  a  lightning  clause. 
The  horse  was  struck  by  lightning  wliile  at  pasture.  Held, 
that  the  company  was  liable:  Haws  v.  Philadcljihia  Fire  Ass^n, 
114  Pa.  St.  431,  B  was  insured  against  damage  by  fire  "on 
his  horses  and  colts  while  in  barn,  and  by  lightning  only  wliile 
in  use,  or  ruiming  in  pasture  or  yard  on  his  farm,  in  the  town 
of  L."  Jh'ld,  that  the  risk  against  lightning  while  the  horses 
were  "in  use"  or  "running  in  pasture  "  was  not  limited  to  the 
farm  occupied  by  plaintiff  at  the  date  of  the  issue  of  the  policy, 
but  extentled  to  any  place  in  the  town:  Boriyht  v.  Sjjriiujjichl 
Fire  and  Marine  Ins.  Co.,  34  Minn.  352. 

§  2207.  Storms  —  Hail. — Insurance  against  hail-storms 
is  practiced  in  this  country."  A  policy  insuring  against 
loss  by  "fire  or  storm"  does  not  cover  a   freshet  occa- 


'  Ins.  Co.  r.  ^rartin,  13  Minn.  .'iO. 
■'  Wildoy  r.  Ins.  Co.,  o'J  Mich.  44G. 
^  Mills  t'.  Ins.  Co.,  37  Iowa,  400. 
*  -Ktiia  Ins.  Co    r.  Stivers,  47  111. 
8G;  1)5  Am.   Dec.  407. 


*  Western  Horse  and  Cattle  Ins.  Co. 
V.  O'Neili,  '-M  Nel).  548. 

'"'Mntual  Hail  Ins.  Co.  v,  Wilde,  8 
Neb.  427. 
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sioned  by  the  melting  of  the  snow  and  prevailing  south 
winds  and  rain,  which  carried  away  the  property.'  Whore 
a  policy  on  growing  crops  provided  for  an  appraisal  of 
damages,  and  stipulated  that  on  demand  of  the  agent 
managing  the  assessment,  the  necessary  costs  should  be 
deposited  by  the  insured  before  the  assessment  should  be 
made,  it  was  held  that  he  could  not  recover  for  an  alleged 
loss  by  hail,  if  such  security  was  proved  to  have  been  de- 
manded and  refused.'^ 


§  2208.  Insurance  against  Birth  of  Issue.  —  In  Eng- 
land this  form  of  insurance  is  to  bo  found.  "  The  risk," 
says  Buiiyon,'  "  may  be  either  coupled  or  not  with  some 
contingency  dependent  upon  the  duration  of  human  life, 
such  as  the  attainment  of  a  particular  age  by  the  issue. 


>  Storer  v.  Ins.  Co.,  3  Phila.  38. 
•^  lua.  Co.  V.  Wilde,  8  Neb.  427. 


'  Bunyon  on  Life  Insurance,  98. 
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CHAPTER  CV. 

OFFICERS  AND  AGENTS. 

§  2209.  Authority  of  agent  of  insurer  to  bind  principal  —  In  general. 

§  2210.  What  is  and  whab  is  not  within  power  of  general  agout  — Before  pol- 
icy issued, 

§2211.  After  policy  issued. 

§  2212.  Payment  of  premium. 

§2213.  To  accept  notice. 

§  2214.  Waiver  of  conditions  in  policy. 

§  221. "j.  Agents  of  mutual  insurance  companies. 

§  2216.  Powers  of  local  or  special  agents. 

§2217.  Of  subagonts  and  clerks. 

§•2218.  Agent  is  agent  for  insurer. 

§  221 'J.  Liability  of  insurer  for  misrepresentations  of  agents. 

§  2220.  Mistakes  or  omissions  of  agents. 

§  2209.  Authority  of  Agent  of  Insurer  to  Bind  Princi- 
pal —  In  General.  —  The  general  rules  as  to  the  authority 
of  the  agent  to  bind  his  principal  apply  in  most  instances 
to  the  cases  of  the  agents  of  insurers.'  A  general  agent  of 
an  insurance  company  has  powar  to  bind  his  principal  in 
all  matters  within  the  scope  of  his  agency,  and  the  secret 
limitations  of  his  power  made  by  his  principal  do  not 
bind  strangers  who  treat  with  him  under  his  implied 
powers.^  An  agent  of  an  insurance  company  who  has 
general  charge  of  the  business  of  the  company  for  a  state, 
and  who  acts  under  general  instructions  to  such  agents, 
and  without  special  limitations  upon  his  authority,  is  a 
general  agent.* 

§  2210.  What  is  and  is  not  within  Power  of  General 
Agent  — Before  Policy  Issued.  —  Before  the  contract  is 
consummated,  and  the  policy  issued,  the  general  agent 
has  large  powers.*     Thus  the  following  have  been  held 

'  See  n//^',  Title  Principal  and  Agent.  *  Southern  Life  Ins.  Co.  v.  Booker 

''Aiiti',  Title   Principal   and  Agent;  9  Heisk.  OOG;  24  Am.  Rep.  344,           ' 

South.  Life  Ins.  Co.  v.  McCaw,  yO  U.  ^  May  on  Insurance,  sec.  129;  citing 

S-  8'i-  Gloucester  Mfg.  Co.  v.  Howard  Fire 
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within  his  powers,  viz.:  To  make  a  parol  contract  to  in- 
sure iinJ  issue  a  policy;*  to  insure  property  beyond  the 
limits  of  his  territory;'*  to  change  or  modify  the  descrip- 
tion of  the  property  in  the  application.'* 

§  2211.  After  Policy  Issued.  —  And  when  once  the 
contract  is  perfected,  and  the  policy  issued,  his  powers 
are  still  many.'*  Thus  an  agent  has  been  held  to  have 
implied  power  to  grant  a  permit  to  an  insured  to  reside 
in  a  prohibited  district.^ 

§  2212.  Payment  of  Premium.  —  An  agent  authorized 
to  receive  payment  of  the  premium  may  receive  a  check 
instead  of  currency; °  or  he  may  waive  payment  of  the 
premium;'  or  he  may  request  the  insured  to  keep  the 
money  until  the  policy  arrives;*  or  he  nniy  agree  to  be 
responsible  to  the  company  and  accept  the  ap])licant  as 
his  personal  debtor;"  or  give  credit  for  the  j)rcmium;"'  or 
receive  the  premium  before  it  is  due."     But  he  has  no 


Ins.  Co.,  5  Gray,  498;  66  Am.  Deo. 
376;  Brookolbiiiik  ;;.  .Sugruc,  5  Car.  & 
P.  '21;  \Varner  v.  Peoria  Mar.  &  Fire 
Ins.  Co.,  14  Wis.  318;  Dayton  Ins.  Co. 
V.  Kelley,  '24  Ohio  St.  34.5;  15  Am.  Rep. 
Gl'2;  Rowley  v.  Empire  i'ire  Ins.  Co., 
36  N.  Y.  550;  Malleable  Iron  Works 
V.  Pliii'nix  Ins.  Co.,  25  Conn.  4(55; 
Combs  i:  Hannibal  Ins.  Co.,  43  Mo. 
148;  97  Am.  Dec.  383;  Molieror.  Penn. 
Fire  Ins.  Co.,  5  Rawle,  342;  '28  Am. 
Doc.  675;  Benson  r.  Ottawa  Agr.  Ins. 
Co.,  42  IJ.  C.  Q.  B.  '282;  Maiicur  r.  St. 
Louis  Ins.  Co.,  68  N.  Y.  625.  But  see 
Hartford  Fire  Ins.  Co.  v.  Webster,  69 
111.  392. 

1  Angel  V.  Ins.  Co.,  59  N.  Y.  171;  17 
Am.  11.  p.  .322. 

•■<  Li','hthoay  v.  Ins.  Co.,  23  "Wciul. 
18;  Knox  v.  Ins.  Co.,  12 Cent.  L.  J.  105. 

'  (iloiiccster  Ins.  Co.  v.  Ins.  Co.,  5 
Gray.  4'.)7;  66  Am.  Dec.  370. 

*  May  on  Insuiance,  sec.  129;  citing 
Healrv  /'.  Ins.  Co..  5  Nov.  '268. 

^  ^V.tl.sll  V.  Ins.  Co.,  .30  Iowa,  133;  6 
Am.  Rep.  664. 

"Tayloii  r.  Ins.  Co.,  9  How.  390; 
Goit  V.  Ins.  Co.,  25  Barb.  189. 


'  Sontb.  Ins,  Co.  v.  Booker,  9  Heisk. 
606;  -24  Am.  Rup.  344;  Ball  and  Sa<ro 
Wagon  Co.  r.  Aurora  Fire  and  Ma- 
rine Ins.  Co.,  '20  Foil.  Rep.  '232; 
Marvin  ?•.  Ins.  Co.,  85  N.  Y.  278;  39 
Am,  Rep.  657. 

"  Hallock  V.  lus.  Co.,  26  N.  J.  L. 
268. 

"  May  on  Insurance,  sec.  1.34;  citing 
Sheldon  V.  Connecticut  Mutual  Life 
Ins.  Co.,  'lo  Conn.  '207;  65  Am.  Dec. 
565;  lioutou  V.  American  .Mutual  Life 
Ins.  Co.,  25  Conn.  542;  Post  /'.  .Etna 
Ins.  Co.,  43  Barb.  351;  Woody  v.  Old 
Dominion  Ins.  Co.,  31  (rratt.  362;  31 
Am.  Rep.  732;  (xcrlach  v.  Ins.  Co.,  4 
Ins.  Law  J.  239;  lloine  Ins.  Co.  v. 
Curtis,  32  .Mich.  402;  Mississippi  etc. 
Life  las.  Co.  v.  Neyland,  9  l>ii>li,  431; 
Chickering  v.  (Jlobe  Mutual  Life  Iu«. 
Co.,  IK)  Mass.  321;  .Tones  i\  Ins.  Co.,  8 
Ins.  Law  J.  415;  Angil  i\  Hartford 
Fire  Ins.  Co.,  59  N.  Y.  171;  17  Am. 
Rep.  322. 

'•  Boice  V.  Tliames  and  Mersey  Ma- 
rine Ins.  Co.,  38  iiun,  246. 

"  Fahrenkrug  «.  lus.  Co.,  68  111. 
463. 
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authority  to  accept  a  horse  instead  of  money/  nor  can 
he  afj;roe  with  a  creditor  of  his  who  is  an  applicant  that 
liis  debt  to  the  company  is  to  bo  set  off  by  his  personal 
debt  to  the  applicant.^ 

§  2213.  To  Accept  Notice.  —  Whore  notice  is  required 
to  be  given  to  the  cc,n])any  of  the  happening  of  uuy  fact, 
notice  given  to  any  olKceror  agent  of  the  conijiuny  whose 
duty  it  is,  or  it  may  be  implied  it  is,  to  comnmiiicate  it 
to  the  company,  is  notice  to  the  company.'  Verbal  notice 
is  sufficient,  unless  written  notice  is  required  by  the 
terms  of  the  policy;*  but  where  notice  is  recjuired  by  the 
policy,  mere  knowledge  on  the  part  of  the  agent  does  not 
take  the  place  of  express  notice.*  All  the  facts  material 
to  the  contract  made  known  to  the  agent  of  tl»e  insurer 
in  the  negotiation  are  deemed  to  be  known  to  the  com- 
pany.' The  agent's  knowledge,  thougli  not  acquired  in 
his  capacity  as  such,  or  while  engaged  in  the  transaction 
of  his  principal's  business,  will  still  bind  the  insurer,  if  he 
possessed  such  knowledge  when  he  received  the  policy; 


'  Hofiinan  v.  Ins.  Co.,  92  U.  S.  161. 

"  Meiciianta'  Mutual  Ins.  Co.  v. 
Excelsior  Ins.  Co.,  4  Mo.  App.  578. 
But  a  premium  on  a  policy  may  be 
paid  by  an  insurance  agent  out  of 
money  due  from  him  toa  policy  holder: 
Cliickurinj^  u  Ins.  Co.,  116  Mass.  .Si'l; 
Woody  r.  Ins.  Co.,  31  Gratt.  362;  31 
Am.  iicp.  732.  See  Sheldon  v.  Ins. 
Co.,  25  loan,  207;  65  Am    Dec.  565. 

» Ins.  Co.  V.  Wilkinson,  13  AVall. 
222;  Peck  v.  Ins.  Co.,  22  Conn.  575; 
Miller  /••  Ins.  Co.,  MIowa,  216;  7 Am. 
Rep.  122;  Liverpool  etc.  II.  K.  Co.  v. 
Orr,  63  Miss.  431 ;  56  Am.  Rep.  810. 

'  Sclieiick  V.  Ins.  Co.,  24  N.  J.  L. 
447;  MeKwen  v.  Ins.  Co.,  5  Hill,  101. 

*  Sclienck  V.  Ins.  Co.,  24  N.  J.  L. 
447;  Mellon  v.  Ins.  Co.,  5  Duer,  101; 
17  N.  Y.  60!t;  Ayres  v.  Ins.  (Jo.,  17 
Iowa,  170;  85  Am.  Dec.  553;  Sykes  v. 
Ins.  Co.,  .S4Pa.  St.  79. 

"  People's  Ins.  Co.  v.  Spencer,  53 
Pa.  St.  353;  91  Am.  Dec.  217;  Liddlo 
V.  Market  Fire  Ins.  Co.,  4  Hosw.  179; 
Beal  V.  Park  Ins.  Co.,  16  Wis.  241;  82 


Am.  Dec.  710;  Kellcy  v.  Troy  Fire 
Ins.  Co.,  3  Wis.  254;  II(iiu;li  r.  City 
Fire  Ins.  Co.,  29  Conn.  lU;  76  Am. 
Dee.  581;  Keenan  v.  MLssi'iri  State 
Mutual  Ins.  Co.,  12  Iowa,  126;  Combs 
V.  Hannibal  Savings  and  Lis.  Co.,  43 
Mo.  148;  97  Am.  Dec.  383;  Plumb  v. 
Cattaraugus  Mutual  Tiis.  Cn.,  18  N. 
Y.  392;  72  Am.  Dec.  .VJC;  Ashford  v. 
Victoria  Mutual  Ins.  Co.,  20  U.  C.  C. 
P.  434;  May  v.  Buckeye  ^Mutual  Ins. 
Co.,  25  Wis.  291;  3  Am.  K.^p.  76; 
Peoria  etc.  Ins.  Co.  r.  ilall,  I'J  .Mich. 
202;  Campbell  v.  Ins.  (  o.,  37  N.  H. 
35;  72  Am  Dec.  324;  Plianix  Ins, 
Co.  w.  Hinesley,  75  lad.  1.  Where 
the  agent  who  etfects  the  insurance  is 
apprised  of  the  existence  of  an  en- 
cumbrance, the  company  is  e.itopped 
to  complaiu  that  such  f.'.ct  is  a  breach 
of  warranty:  Breckiur^'^'^e  v.  Ameri- 
can Central  Ins.  Co.,  8  (12.  But 
a  notice  to  a  broker  cmp  j  .A  to  .solicit 
applications  for  insurance  i.s  not  notice 
to  the  company  for  wliieh  he  thus  so- 
licits: Deveus  v.  lus.  Co.,  83  N.  Y".  168. 
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though  lie  is  not  bound  to  charge  his  mind  with  all  ru- 
mors or  loose  information  coming  to  his  knowledge.' 

§  2214.  Waiver  of  Conditions  in  Policy. — A  general 
agent  has  power  to  waive  a  condition  in  a  policy  that  it 
shall  not  he  binding  until  actual  payment  of  the  pre- 
mium,* or  to  waive  a  forfeiture  caused  by  present  non- 
payment of  premium,'  or  a  forfeiture  caused  by  a 
misrepresentation,*  or  the  condition  in  the  policy  requir- 
ing formal  proof  of  loss,®  or  the  condition  forbidding 
"other  insurance,""  or  a  condition  requiring  suits  to  be 
brought  within  a  limited  time,'  or  a  condition  in  the 
2>olicy  that  the  premises  insured  shall  not  remain  vacant,* 
or  that  petroleum  shall  not  be  kept  on  the  premises.*  So 
the  agent  has  power  to  permit  the  insured  to  remove  the 
insured  property  to  another  locality,'"  or  to  waive  a  for- 
feiture caused  by  the  change  of  the  residence  of  the 
insured  without  the  license  of  the  insurer."  An  agent 
may  waive  a  forfeiture  where  a  claim  for  loss  has  been 
placed  in  his  hands  for  adjustment.  It  will  be  presumed 
that  he  was  authorized  to  do  whatever  was  required  to  be 

*  Sliafer?;.  Ins.  Co.,  53  Wis.  361.  change  the  terms  or  conditions,  and 

'■'  Shelilon  v.  Ins.  Co.,  20  N.  Y.  4G0;     the  same    shall    not  be   chiinged  or 
Hotchkis.s?'.  Ins.Co.,5  Hun,  yi;  Young     waived,  except  in  writing  signod  by 


r.  Ins.  Co.,  45  Iowa,  .377;  24  Am.  Rep. 
784;  Bocheu  v.  Ins.  Co.,  35  N.  Y.  131; 
Agricultural  Ins.  Co.  v.  Montague,  .38 
Mich.  548;  31  Am.  Rep.  .320;  Ins.  Co. 
V.  Norton.  9()  U.  S.  234;  Bodiue  i<.  Ins. 
Co.,  51  N.  Y.  117;  10  Am.  Rep.  500; 
O'Brien  v.  Ins.  Co.,  22  Fed.  Rep. 
686. 

»  Marcus  v.  Ins.  Co.,  68  N.  Y.  625; 
Young  V.  Ins.  Co.,  45  Iowa,  377;  24 
Am.  Ri'p.  784;  Dayton  Ins.  Co.  v. 
Kelly,  24  Ohio  St.  345;  15  Am.  Rep. 
612. 

♦  Fitzpatrick  v.  Ins.  Co.,  56  Conn. 
116;  7  Am.  St.  Rep.  288. 

*  Lohnua  o.  lus.  Co.,  121  Mass.  439; 
Little  V.  Ins.  Co.,  123  Mass.  380;  25 
Am.  Rep.  90;  Franklin  Fire  Ins.  Co. 
V.  Uptlegratl',  43  Pa.  St.  .350;  Lewis  v. 
Ins.  Co.,  52  Me.  492;  Ind.  Ins.  Co.  v. 
Capehart,  108  Ind.  270.  And  this,  in 
■pite  of  a  provision  that  no  agent  can 


the  president  or  secretary:  Carson  v. 
Jersey  City  Fire  Ins.  Co.,  43  N.  J.  L. 
300;  39  Am.  Rep.  584. 

«  Schemer  v.  Ins.  Co.,  50  Wis.  575; 
American  Ins.  Co.  v.  Luttioll,  89  111. 
314;  Carrugi  v.  Ins.  Co.,  40  (ia.  135; 
2  Am.  Rep.  507;  Hay  ward  v.  Ins.  Co., 
52  Mo.  181;  14  Am.  Rep.  400. 

'  Dohn  I).  Ins.  Co.,  5  Lans.  275;  Grant 
V.  Ins.  Co.,  5  Ind.  23;  01  Am.  Dec.  74; 
Little  V.  Ins.  Co.,  123  Mass.  380;  25 
Am.  Rep.  96;  Peoria  lus.  Co.  i'.  White- 
hill,  25  111.  470. 

"  St.  Paul  Ins.  Co.  v.  Welles.  89  HL 
314;  Wheeler  v.  Ins.  Co.,  131  Mass.  1. 
Contra,  Walsh  v.  Ins.  Co.,  73  N.  Y.  5. 

•Kruger  r.  Ins.  Co.,  72  Cal.  91;  1 
An'   St.  Rep.  42. 

'"  New  England  etc.  Ins.  Co.  v. 
Schettler,  33  111.  166. 

"  Wing  V.  Uarvey,  27  Bag.  L.  &  Eq. 
141t 
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none  in  adjusting  the  loss.*  But  an  agont  cannot  waive 
as  to  matters  concerning  which  the  policy  distinctly 
states  that  he  shall  not.^ 

Ti.M'STKATifhNS.  —  A  policy  on  a  distillery  providocl  tliat  it 
should  be  void  if  the  distillery  should  be  run  at  night.  It  ulvvays 
had  been  and  continued  to  be  run  at  night,  to  the  kru)',vledge 
of  the  general  agent  who  delivered  the  policy.  IhhJ,  a  waiver: 
American  Central  Ins.  Co.  v.  McCren,  8  Lea,  513;  41  Am.  Rep. 
047.  The  charter  of  a  company  provided  that  if  the  premises  be 
encumbered  the  policj'  shall  be  void,  unless  the  true  title  of  the 
assured  and  the  encumbrance  on  the  premises  be  expressed 
therein.  Held,  that  no  oflicers  or  agents  could  waive  the  pro- 
vision: Leonard  v.  Ifia.  Co.,  97  Ind.  290.  A  policy  issued  to  a 
mortgagee  contained  a  stipulation  that  if  any  change  took 
place  in  the  title  or  possession  the  policy  should  be  void. 
Without  the  knowledge  of  the  company,  the  owner  sold  and 
conveyed  the  property,  and  satisfied  the  mortgage.  IhhJ,  that 
a  subsequent  assignment  of  the  policy  by  the  mortgagee  to  the 
purchaser,  and  a  verbal  agreement  between  the  latter  and  an 
agent  of  the  company  having  power  to  make  contracts  and 
issue  policies,  that  such  assigned  policy  shall  have  the  force 
and  effect  of  a  new  policy  to  the  purchaser,  will  bind  the  com- 
pany: Amazon  Ins.  Co.  v.  V^all,  31  Ohio  nt.  628;  27  Ain.  Rep. 
5o3.  Plaintiffs  applied  to  A  for  insurance,  believing  him  to  be 
the  agent  of  defendant  company.  He  wrote  the  application, 
sent  it  to  the  company  with  his  name  as  agent  on  it.  The 
company  received  it,  issued  a  policy  in  pursuance  of  it,  wrote 
A's  name  on  the  back  of  the  policy,  sent  it  to  him  for  delivery, 
and  received  the  premium  through  him.  Held,  that  A  had 
authority  to  waive  written  assent  to  material  alterations  in  the 
property  insured:  Packard  v.  Ins.  Co.,  77  Me.  144. 

§  2215.    Agents  of  Mutual  Insurance  Companies.  —  It 

is  said  that  the  agents  and  officers  of  companies  organized 
with  a  capital  stock  divided  into  shares  have  greater  pow- 
ers in  determining  what  shall  be  the  terms  of  the  contract, 
and  in  waiving  a  compliance  with  its  stipulations,  than 
those  of  companies  organized  on  the  mutual  principle,  in 
which  the  by-laws  are  made  to  fix  and  regulate  by  the 
same  stipulations  in  every  policy  the  rights  of  all  the  as- 
sured alike."' 


'  Brown  v.  State  Ins.  Co.,  74  Iowa, 
428;  7  Am.  «t.  Rep.  495. 


»  Enos  V.  Sun  Ins.  Co.,  67  Cal.  621. 
•  Brewer  v.  lua.  Co.,  14  Gray,  203. 
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§  2216.  Powers  of  Local  or  Special  Agents.  —  And  a 
local  or  special  agent  of  an  insurer  has  restricted  powers, 
and  can  only  bind  his  principal  by  acts  within  his  author- 
ity.' Thus  it  has  been  held  that  a  local  agent  having 
power  simply  to  receive  proposals  for  insurance  and  to 
countersign  and  deliver  policies  has  no  authority  to  waive 
a  condition  in  the  policy  as  to  proofs  of  loss,''  or  as  to 
payment  of  premium,'  or  requiring  assent  of  the  com- 
pany to  any  change  in  the  situation  of  circumstances 
affecting  the  risk;*  nor  to  cancel  a  policy;*  nor  to  consent 
to  additional  insurance,"  or  an  assignment  of  the  policy.' 
An  agent  only  empowered  to  take  applications,  receive  and 
receipt  for  premiums,  and  deliver  the  policies  to  the  as- 
sured when  issued,  cannot  bind  the  company  by  a  con- 
tract of  insurance,*  nor  extend  the  time  of  payment  of 
renewal  premiums.'  The  medical  examiner  of  a  life  in- 
surance company  is  not,  unless  expressly  authorized,  the 
agent  of  the  company  in  filling  up  an  application  for 
insurance,  and  the  company  is  not  bound  by  his  acts 
therein,  or  estopped  by  his  knowledge.'"  There  is  no  pre- 
sumption that  the  adjusting  agent  of  an  insurance  com- 
pany has  authority  to  waive  the  forfeiture  of  a  policy." 

§  2217.  Powers  of  Subagents  and  Clerks.  —  Agents  of 
insurance  companies  authorized  to  contract  for  risks, 
receive  and  collect  premiums,  and  deliver  policies  may 
confer  upon  a  clerk  or  subordinate  authority  to  exercise 
the  same  powers.     The  service  is  not  of  such  a  personal 


'  Mersereau  v.  Ins.  Co.,  (50  N.  Y. 
274;  .Stockton  w.  Ins.  Co.,  33  La.  Ann. 
577;  ;W  Ami.  Rep.  277. 

•■'liusl.  V.  Ins.  Co.,  63  N.  Y.  531; 
Van  Allen  i\  Ins.  Co.,  64  N.  Y.  469. 

HViUcutta  V.  Ins.  Co.,  81  Ind. 
300. 

*  Kyte  V.  Commercial  Union  As- 
surance Co.,  144  Mans.  43. 

''  Adauis  V.  Ins.  Co.,  17  Fed.  Rep. 
630. 

•  Heath  v.  lag.  Co.,  58  N.  U.  414. 


'  Stringham  v.  Ins.  Co..  4  Abb.  App. 
315;  Strichland  v.  Ins.  Co.,  66  Iowa, 
466. 

*'  Armstrong  v.  State  Ins.  Co.,  61 
Iowa,  212. 

'  Critchett  v.  American  Ins.  Co.,  53 
Iowa,  404;  36  Am.  Rep.  230. 

'"  Flynn  v.  Equitable  Life  Assurance 
Society,  67  N.  Y.  500;  23  Am.  Rep. 
134. 

"  Uollia  V.  State  Ins.  Co.,  65  Iowa, 
464. 
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character  as  may  not  be  delegated.^  A  general  agent  au- 
thorized for  several  counties  to  receive  applications,  fix 
premium  rates,  receive  money,  countersign,  issue,  renew, 
and  consent  to  the  transfer  of  policies,  has  authority  to 
appoint  a  subagent  to  receive  applications  and  forward 
them  to  him.*  So  the  general  agent  of  a  breign  insur- 
ance company  in  a  state  is  presumed  to  hive  power  to 
appoint  subagents.^  But  a  general  agen+,  whose  power  in 
issuing  policies  of  insurance  oaiis  tor  the  exercise  of  dis- 
cretion, cannot  delegate  the  same  to  another.*  Local 
agents  of  foreign  insurance  companies  appointed  by  a 
general  agent  located  without  the  state  are  to  be  consid- 
ered general  agents,  and  corporations  represented  by  them 
are  bound  by  their  acts  within  the  scope  of  the  geiteral 
authority  they  possess,  though  in  violation  of  limitations 
upon  that  authority  not  brought  home  to  the  knowledge 
of  the  party  dealing  with  them.*  The  principal  clerk  of 
an  insurance  company  whose  duties  are  to  receive  ap- 
plications, fill  out  policies  and  renewals,  and  "generally 
attend  tc  whatever  is  transacted  behind  the  counter,"  has 
authority  to  bind  the  company  by  a  parol  contract,  where 
the  company  has  power  to  make  such  a  contract.* 

§  2218.    Insurance  Agent  is  Agent  of  Insurer.  —  The 

agent  of  the  insurer  remains  his  agent,  and  the  latter  is 
bound  by  his  acts  and  defaults,  notwithstanding  the 
policy  or  the  by-laws  of  the  company  may  state  that 
the  agent  is  considered  and  deemed  the  agent  of  the 
insured.''     Where  a  policy  provides  "  that  any  person 


^  May  on  Insurance,  sec.  154;  citing 
Bodiue  v.  Ins.  Co.,  51  N.  Y.  117;  10 
Am.  Rep.  5G0;  Fahrenkrug  r.  Ins. 
Co.,  G8  111.  4C3;  ContinenUl  Life 
Ins.  Co.  V.  Gooilhall,  5  Big.  L.  & 
Ace.  Ins.  Cas.  422;  Mayers  v.  Mut. 
Life  Ins.  Co.,  38  Iowa,  304;  Planters' 
Ins.  Co.  V.  Myers.  55  Miss.  479;  30 
Am.  Rep.  521;  Cooke  v.  /Etna  Ins. 
Co.,  7  Daly,  555;  Davis  v.  Ins.  Co.,  18 
Hun,  230. 


'  Krumm  v.  Jetferson  Fire  Ins.  Co., 
40  Ohio  St.  225. 

»  Kuney  v.  Ins.  Co.,  36  Hun,  66. 

*  McC'lure  v.  Mississippi  Valley  Ins. 
Co.,  4  Mo.  App.  148. 

*  Milleri'.  Phoenix  Ins.  Co.,  27 Iowa, 
203;  1  Am.  Rup.  262. 

"  Cooke  r.  Ins.  Co.,  7  Daly,  555. 

'  Ins.  Co.  V.  Wilkinson,  13  Wall. 
222;  Com.  Ins.  Co.  v.  Ivos,  56  111.  402; 
Whited  V.  lua.  Co.,  76  N.  Y.  415;  32 
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other  than  the  assured  who  may  have  procured  this  in- 
surance to  be  taken  shall  be  deemed  to  be  the  agent  of  the 
assured,  and  not  of  this  company,  under  any  circumstances 
wluitever,"  etc.,  tliis  does  not  refer  to  agents  of  the  com- 
pany, but  only  to  insurance  brokers.'  So  a  provision  in 
a  policy  that  "if  any  broker  ....  has  procured  this 
policy,  or  any  renewal  thereof,  or  any  indorsement  thereon, 
he  shall  be  deemed  to  be  the  agent  of  the  assured,  and 
not  of  this  company,  in  any  transaction  •relating  to  the 
insurance,"  does  not  prevent  showing  tiiat,  as  a  fact,  tht 
broker  acted  for  the  company  in  delivering  the  policy  and 
collecting  the  premium.'* 

§  2219.  Liability  of  Insurer  for  Misrepresentations  of 
Agents. — The  insurer  may  be  bound  by  the  false  state- 
ments and  misrepresentr  ons  of  his  agents.^  Thus 
representations  (false)  as  to  the  coiidition  of  the  com- 
pany and  its  ability  to  fulfill  its  contracts  have  been  held 
binding  on  the  insurer.*  The  execution  by  the  insured 
of  an  instrument  purporting  to  cancel  a  contract  of  in- 
surance, induced  by  false  information  communicated  by 
the  agent  of  the  insurers,  does  not  estop  the  insured  from 
recovering  upon  the  policy.*  But  the  following  represen- 
tations made  by  an  agent  (though  false)  have  been  held 
not  binding  on  the  company,  viz.:  That  the  company  did 


Am.  Rep.  330;  Eilenberger  v.  Ins. 
Co.,  89  Pa.  St.  4G4;  Bebee  v.  Ins.  Co., 
25  Conn.  51 ;  65  Am.  Doc.  553;  Planters' 
Ins.  Co.  V.  Myers,  55  Miss.  479;  30 
Am.  Rep.  521;  Kausal  v.  Ins.  Co.,  31 
Minn.  17;  47  Am.  Rep.  776;  Conti- 
nental Ins.  Co.  V.  Pierce,  39  Kan.  396; 
7  Am.  St.  Rep.  557;  Nassauer  v.  Ins. 
Co.,  109  Pa.  St.  507.  Contra,  Rohr- 
hack  V.  Ins.  Co.,  62  N.  Y.  47;  20  Am. 
Rep.  451. 

•  1  Alexander  v.  Ins.  Co.,  5  Thomp.  & 
C.  208;  2  Hun,  655. 

■•'  Newark  Fire  Ins.  Co.  r.  Sammons, 
110  111.  166. 

*  May  on  Insurance,  sec.  133.  Most 
of  these  cases  have  arisen  in  actions 
against  the  holders  of  policies  iu  mutual 


insurance  companies,  on  their  notes, 
the  defense  being  that  the  contract  was 
induced  by  the  false  rej^resentatioiis  of 
the  company's  agent.  Where  an  agent 
of  the  insurer  had  cheated  the  insured 
into  signing  the  warranty  and  paying 
the  premium,  and  the  policy  was 
issued  upon  the  false  statements  of 
the  agent  himself,  it  was  lield  that  the 
insured  might  prove  the  fact,  and  hold 
the  principal  to  the  contract  as  if  he 
had  committed  the  wrong:  Eilenberger 
V.  Ins.  Co.,  89  Pa.  St.  464. 

*  Williams  v.  Pew,  2  Allen,  1 ;  Jones 
V.  Dana,  24  Barb.  335;  Devendorf  v. 
Bear.lsloy,  23  Barb.  656. 

5  Holden  V.  Ins.  Co.,  46  N.  Y.  1;  7 
Am.  Rep*.  287. 
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not  take  risks  in  cities;*  cr  that  the  insured  will  not  bo 
culled  on  to  pay  any  assessments  on  his  premium  note.^ 
Nor  will  the  agent's  "highly  colored  statements  as  to  the 
actual  pecuniary  condition  and  future  prospects  of  the 
company,  not  absolutely  and  materially  fraudulent,  but 
allowable  within  the  fair  range  of  embellishment  and 
chaffer  in  the  matter  of  bargain,  vitiate  the  policy,  which 
the  insured  has  been  induced  to  accept  under  such  prom- 
ises and  representations,  unless  calculated  in  the  opinion 
of  the  jury  to  impose  upon  a  careful  and  prudent  man. 
If  the  representations  are  of  such  a  character  that  they 
would  vitiate  other  contracts,  they  will  vitiate  the  contract 
of  insurance;  not  otherwise."^  A  contract  of  life  insur- 
ance, being  not  continuous  from  year  to  year,  but  an  en- 
tire contract  of  insurance  for  life,  subject  to  discontinuance 
or  forfeiture,  representations  made  by  the  officers  of  the 
compary,  subsequent  to  the  execution  of  the  original  con- 
tract, and  not  upon  a  new  consideration,  would  not  enter 
into  the  original  contract,  nor  be  binding.* 

§  2220.  Mistakes  or  Omissions  of  Agent. — Mistakes 
or  omissions  of  an  agent  in  drawing  up  or  communicat- 
ing the  application  to  his  principal,  or  describing  the 
property  insured,  or  otherwise,  where  he  knew  or  could 
have  ascertained  the  truth,  and  was  not  misled  by  the 
applicant,  are  binding  on  the  insurer,  and  cannot  be  set 
up  by  the  latter  as  a  defense  to  the  policy.*    Where  the 


Y.  1;  7 


'  Hackney  v.  Ins.  Co.,  4  Pa.  St. 
185. 

«  Keller  v.  Ins.  Co.,  28  Ind.  170; 
Farmers'  etc.  Ins.  Co.  v.  Marshall,  29 
Vt.  23. 

'  May  on  Insurance,  sec.  133; 
Simons  v.  New  York  Life  Ins.  Co., 
3S  Hun,  309;  Hale  v.  Contiueutal  Life 
Ins.  Co.,  20  Blatchf.  515. 

*  Knickerbocker  Ins.  Co.  v.  Heidel, 
8  Lea,  488. 

*  Ayers  v.  Ins.  Co.,  21  Iowa,  185; 
Emery  v.  Ins.  Co.,  52  Me.  322;  New 
England  Ins.  Co.  v.  Scbettler,  38  111. 


166;  i^tna  etc.  Ins.  Co.  v.  Olmstead, 
21  Mich.  246;  4  Am.  Rep.  483;  Beebo 
V.  Ins.  Co.,  25  Conn.  51;  Go  Am.  Dec. 
553;  Dayton  las.  Co.  v.  KuUey,  24 
Ohio  St.  345;  15  Am.  Rup.  012;  Pied, 
mont  etc.  R.  R.  Co.  i\  Young,  58  Ala. 
476;  29  Am.  Rep.  770;  Iiia.  Co.  v. 
Thorpe,  22  Mich.  140;  7  Am.  Rep, 
638;  Manhattan  Fire  Ins.  Co.  v.  Weill, 
28  Gratt.  389;  26  Am.  Rep.  364;  Mc- 
Arthur  v.  Ins.  Co.,  73  Iowa,  336;  5 
Am.  St.  Rep.  684;  Stone  v.  Ins.  Co., 
68  Iowa,  737;  56  Am.  Rep.  870;  Phoe- 
nix Ins.  Co.  V.  Allen,  109  Ind.  273. 
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policy  requires  that  certain  facts  must  be  stated  in  the 
application  by  the  assured,  and  the  facts  are  made  known 
to  the  agent  of  the  company,  who  omits  to  reduce  them 
to  writing,  the  company  cannot  escape  liability  on  the 
ground  that  the  requirement  of  the  policy  has  not  been 
complied  with.'  So  a  party  insured  is  not  liable  for  any 
misrepresentations  in  a  survey  of  the  premises  made  by 
an  agent  of  the  company  who  was  as  well  acquainted 
with  the  promises  as  the  insured  himself.'  So  the  in- 
sured is  not  affected  by  the  omission  of  insurance  agents 
to  comply  with  instructions  to  transmit  to  the  company 
copies  of  the  written  parts  of  all  policies  issued  by  the 
agents,  and  of  any  indorsements  made  thereon  by  them.' 
It  has  been  held  that  the  company  was  bound  to  the  full 
extent,  where  a  partner  insured  in  his  own  name  the 
partnership  property,  the  agent  being  of  opinion  that 
this  would  cover  the  interest  of  the  partnership  as  well 
as  his  share;*  where  the  agent  made  a  mistake  as  to  the 
character  of  the  insurable  interest  of  the  applicant,  the 
facts  being  correctly  stated  to  him,  and  set  it  down  as  an 
absolute  instead  of  a  qualified  interest,  which  it  really 
was;*  where  the  agent  told  the  applicant  that  an  acci- 
dental omission  of  which  he  was  informed  made  no  dif- 
ference;^ where  the  agent,  putting  his  own  construction 
upon  the  facts,  filled  in  the  wrong  person's  name  as  the 
party's  usual  medical  attendant;^  where  the  ageit  told 
the  applicant  that  it  was  not  necessary  to  state  in  the 
application  that  he  had  had  a  sunstroke.®  The  insurer  is 
es^topped  from  availing  itself  of  any  omission  or  false 


*  Commercial  Ins.  Co.  v.  Spankneble, 
62  111.  53;  4  Am.  Rep.  582. 


*  Atlantic  Ins.  Co.  v.  Wright,  22  111. 
462.     But  see  Blooming  etc.  Ins.  Co. 


^  Roth  V.  City  Ins.  Co. ,  6  McLean,     v.  Mc Anenerney,  102  Pa.  St.  335;  48 
324;  Plumb  v.  Ins.  Co.,  18  N.  Y.  392;    Am.  Rep.  209. 

"  Fire  &  Mar.  Ins.  Co.  v.  Chestnut, 
60111.  111. 
'  Langdon  v.  Ins.  Co.,  14  Fed.  Rep. 


72  Am.  Dec.  526. 

*  Gloucester  Mfg.  Co.  v.  Howard  Ins. 
Co.,  5  CJray,  497;  66  Am.  Dec.  376. 


♦  Manhattan  Ins.  Co.  v.  Webster,  59    272. 


Pa.  St.  227;  98  Am.. Dec.  332;  Anson 
V.  Ins.  Co.,  23  Iowa,  84.  Contra,  Pe- 
oria etc.  Ins.  Co.  v.  Hall,  12  Mich.  262. 


■*  Boos  V.  Ins.  Co.,  6  Thomp.  &  C. 
364;  4  Hun,  133. 
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statement  in  the  application,  where  the  matter  has  been 
prepared  by  the  agent  ol*  the  company,  and  the  applicant 
signs  the  application  as  prepared  by  such  agent,  and 
makes  no  misrepresentations  himself.* 

Illustrations.  —  A  woman  not  versed  in  legal  terms  was 
applied  to  by  an  agent  ol  an  insurance  company  to  take  a 
policy  upon  her  house.  Sho  stated  the  facts  rehiting  to  her  title 
to  the  property,  and  the  agmt  wrote  in  the  application  that  she 
had  a  fee-simple  title,  whdn  she  had  not,  and  also  put  other 
Btatements  therein,  he  well  knowing  the  facts,  to  enable  himself 
to  obtain  the  premium.  Held^  not  to  preclude  a  recovery: 
Rockford  Ina.  Co.  v.  Nelson,  75  111.  548.  An  application  for  in- 
surance was  written  by  an  insurance  broker  in  the  office  of  the 
agent  of  the  companv.  The  company,  requiring  further  infor- 
mation as  to  the  ownership  of  the  property,  returned  the  ap- 
plication to  the  agent,  who  requested  the  broker  "  to  go  and  get 
the  reply."  The  broker  knowingly  gave  false  information, 
though  the  assured  told  him  the  truth.  Held,  that  the  com- 
pany could  not  avoid  liability:  Mullin  v.  Vermont  Mutiml  Fire 
Ins.  Co.,  58  Vt.  113.  The  medical  examiner,  at  the  request  of  an 
agent  of  the  defendant,  who  had  acted  to  some  extent  as  general 
agent,  and  occupied  defendant's  principal  office,  filled  up  an  ap- 
plication for  life  insurance.  The  applicant  made  correct  answers, 
but  the  medical  examiner  incorrectly  and  untruly  stated  some  of 
them  in  the  application.  Held,  that  defendant  was  estopped 
from  taking  advantage  of  the  mistakes:  Flynn  v.  Equitable  Life 
Ins.  Co.,  78  N.  Y.  568;  34  Am.  Rep.  661.  The  medical  exam- 
iner was  required  to  give  answers  to  the  questions  in  his  certifi- 
cate in  his  own  handwriting,  and  not  allow  any  person  to 
dictate  any  of  them.  In  answer  to  a  question,  the  applicant 
correctly  stated  the  cause  of  the  death  of  his  sister.  This 
answer  was  not  filled  in  when  the  applicant  signed  the  certifi- 


>  Plumb  V.  Ins.  Co.,  18  N.  Y.  392; 
72  Am.  Dec.  52(5;  Shoemaker  v.  Ins. 
Co.,  60  Barb.  103;  Baker  v.  Ins.  Co., 
2  Hun,  405;  43  N.  Y.  289;  Rowley 
V.  Ins.  Co.,  36  N.  Y.  550;  Owens  v. 
Ins.  Co.,  56  N.  Y.  571;  Ludgwig  v, 
Ins.  Co.,  48  N.  Y.  380;  8  Am.  Rep. 
556;  Flynu  v.  Ins.  Co.,  7  Hun,  390; 
Taylor  i\  Ins.  Co.,  10  Hun,  55;  Sars- 
field  V.  Ins.  Co.,  61  Barb.  482;  Hughes 
I'.  Ins.  Co.,  55  N.  Y.  270;  14  Am.  Rep. 
254;  Pitney  v.  Ins.  Co.,  65  N.  Y.  23; 
Leroy  v.  Ins.  Co,,  39  N.  Y.  59;  Sclioick 
V.  Ins.  Co.,  68  N.  Y.  438;  Ins.  Co.  v. 
Williams,  39  Ohio  St.  584;  48  Am. 
Kep.  474j   North   Am.    lus.   Co.    v. 


Throop,  22  Mich.  160;  7  Am.  Rep. 
638;  Hough  v.  Ins.  Co.,  29  Conn.  10; 
76  Am.  Dec.  581;  Planters'  Ins.  Co.  v. 
Sorrels,  1  Baxt.  .352;  30  Am.  Rep.  521; 
Lycoming  Ins.  Co.  ?;.  Jackson,  83  111. 
302;  25  Am.  Rep.  386;  Grattan  ?;.  Ins. 
Co.,  92  N.  Y.  274;  44  Am.  Rep.  372; 
McCall  r.  Ins.  Co.,  9  W.  Va.  237;  27 
Am.  Rep.  558;  Bennett  v.  Ins.  Co.,  15 
Abb.  N.  C.  234;  Rivera  v.  lus.  Co.,  62 
Miss.  720;  Flynn  v.  Ins.  Co.,  15  Hun, 
521;  Jordan  v.  Ins.  Co.,  64  Iowa,  216. 
But  see  Ryan  »».  Ins.  Co.,  41  Conn.  168; 
19  Am.  Rep.  490;  New  York  etc.  Ins. 
Co.  V.  Fletcher,  117  U.  S.  519. 
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cnte  certifying  that  the  answers  were  true,  and  afterwards  the 
medical  examiner,  without  his  knowledge,  filled  it  in  as  "  not 
known  to  applicant."  Held,  that  the  company  was  responsihle 
for  the  error:  Grattnn  v.  Metropolitan  Life  Ins.  Co.,  80  N.  Y.  281; 
36  Am.  Rep.  617.  An  insurance  agent  who,  in  filling  up  an  ap- 
plication, erroneously  stated  that  there  was  no  encumbrance, 
was  notified  by  the  assured  of  the  mistake  before  receipt  of  the 
policy,  and  on  the  same  day  wrote  to  the  company  information 
thereof.  Held,  that  the  right  of  recovery  by  the  assured  was 
not  defeated:  Anson  v.  Winnesheik  Ina.  Co.,  123  Iowa,  84.  'A 
policy  of  insurance  was  issued  upon  a  dwelling-house  occupied 
by  a  tenant,  and  the  agent  assured  the  owner  that  it  would  not 
matter  if  the  premises  should  become  vacant;  but  the  policy 
contained  a  clause  to  the  effect  that  if  the  bqilding  should  be- 
come vacant  at  any  time  the  policy  should  become  void,  and 
the  agent  kept  the  policy  in  his  possession  until  after  a  loss, 
which  occurred  when  the  building  was  unoccupied,  the  owner 
having  no  knowledge  of  the  existence  of  such  a  clause  in  the 
policy.  Held,  that  the  company  was  bound  by  the  contract 
as  made  with  the  agent:  St.  Paul  etc.  Ins.  Co.  v.  WeUs,  89  Ul. 
82. 
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seul,  and  contracts  of  record,*  According  to  the  manner 
in  wliich  the  agreement  is  formed,  contracts  are  express 
and  implied.  An  express  contract  is  proved  by  words, 
written  or  spoken,  expressing  an  actual  agreement  of  the 
parties;  an  implied  contract  is  proved  by  circumstantial 
evidence  manifesting  the  intention  of  agreement.  Con- 
tracts may  also  be  of  a  mixed  character  in  respect  of  the 
mode  of  making  them;  that  is  to  say,  partly  expressed  in 
words,  and  partly  implied  from  acts  and  circumstances. 
"The  only  dilTerence  between  an  express  and  an  implied 
contract  is  in  the  mode  of  proof.  An  express  contract  is 
proved  by  direct  evidence;  an  implied  contract,  by  circum- 
stantial evidence.  Whether  the  contract  be  proved  by 
evidence,  direct  or  circumstantial,  the  legal  consequences 
resulting  must  be  the  same."^  A  promise  will  be  implied 
where  equity  and  good  conscience  require  one,  even 
though  none  was  expressly  made.'  But  a  promise  will 
not  be  implied  where  there  is  an  express  contract  cover- 
ing tlie  subject-matter.*  Nor  will  a  contract  be  implied 
where  an  express  contract  would  for  any  reason  be 
invalid.* 


§  2222.    Agreement  —  Intentions  must  be  Expressed. 

—  Agreement  consists  where  two  persons  are  of  the  same 
mind  and  intention  concerning  the  subject-matter.    This 


'  Whitohill  V.  Wilson.  3  Penr.  &  W. 
405;  24  Am.  Dec.  326.  "Contracts 
are  distinguishable  in  two  classes: 
simple  contracts  and  contracts  by 
specialty;  in  other  words,  contracts 
by  parol  and  contracts  under  seal. 
Contracts  reduced  to  writing,  but 
without  seal,  are  comprehended  under 
the  first  class,  or  simple  contracts. 
There  is  no  distinct  class  of  contracts 
merely  in  writing":  Perrine  v.  Cheese- 
man,  11  N.  J,  L.  388;  19  Am.  Dec.  388. 
A  certificate  of  permanent  scholarship 
in  a  college  is  a  valid  contract:  Trus- 
tees of  Howard  College  v.  Turner,  71 
Ala.  429;  4G  Am.  Rep.  326. 

'  Leake  on  Contracts,  21;  Marzetti 


V.  Williams,  1  Barn.  &  Adol.  425;  Day 
V.  Caton,  119  Mass.  513;  20  Am.  Rep. 
347;  Chilcott  v.  Trimble,  13  Barb.  502; 
Seals  V.  Edmondson,  73  Ala.  295;  49 
Am.  Rep.  51. 

*  Turner  v.  Jones,  1  Lans.  147. 

*  Phelps  V.  Sheldon,  13  Pick.  50;  23 
Am.  Dec.  659;  King  v.  Woodrulf,  23 
Conn.  56;  60  Am.  Dec.  625;  North  ». 
Nichols,  37  Conn.  375;  Walker  v. 
Brown,  28  111.  378;  81  Am.  Dec.  287; 
Massachusetts  General  Hospital  v. 
Fairbanks,  129  Mass.  78;  37  Am.  Rep. 
303. 

6  Chase  v.  R.  R.  Co.,  97  N.  Y.  384; 
49  Am.  Rep.  531. 
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state  of  mind  or  intention  of  one  can  be  ascertained  by 
another  only  by  means  of  outward  expressions,  as  words 
and  acts.  Therefore,  the  law  excludes  all  questions  con- 
cerning intentions  unexpressed,  and  imputes  to  a  person 
a  state  of  mind  or  intention  corresponding  to  the  rational 
and  honest  meaning  of  his  words  and  actions.'  But  as 
there  must  be  a  mutual  communication  between  the 
parties  of  their  intentions  to  agree,  the  law  judges  of  an 
agreement  between  two  persons  exclusively  from  those 
expressions  of  their  intentions  which  are  communicated 
between  them;  and  an  intention  not  so  communicated,  or 
withdrawn  before  communicated,  or  communicated  only 
to  a  third  person,  is  in  general  inoperative  and  immaterial 
to  the  question  of  agreement.^  Though  a  contract  is 
formal  and  complete,  yet  if  understood  by  the  parties  as 
a  jest,  it  is  not  binding.' 

Illustrations. —  A  transaction  consisted  of  the  giving  of  a 
three-hundred-dollar  check  for  a  fifteen-dollar  watch  by  way 
of  mere  frolic  and  banter,  the  one  party  not  expecting  to  buy 
the  watch,  nor  the  other  to  sell  it.  Held,  not  to  constitute  a 
contract,  and  no  recovery  can  be  had  upon  the  check,  notwith- 
standing defendant  retained  the  watch,  and  did  not  offer  to 
return  it  until  the  trial:  Keller  v.  Holderman,  11  Mich.  248j  83 
Am.  Dec.  737. 

§  2223.  Promise  Defined  — Promissory  Expressions  not 
Binding. — The  intention  of  one  party  to  observe  the  mat- 
ter  in  question  expressed  to  and  accepted  by  the  other,  for 
the  purpose  of  creating  a  right  to  its  observance,  consti- 
tutes a  promise.*     But  mere  promissory  expressions  do 


Y.  384; 


^  Leake  on  Contracts,  12;  citin<];  Cor- 
nish V.  Abiiigtou,  4  Hurl.  &  N.  549;  28 
L.  J.  Ex.  202;  Pickard  v.  Sears,  6  Ad.  & 
E.  469;  Freeman  v.  Cooke,  2  Ex.  654. 
"liie  rule  of  law  is  that  stated  in  Free- 
man V.  Cooke.  If,  whatever  a  man's 
real  intention  may  be,  he  i?o  conducts 
himself  that  a  reasonable  man  would 
believe  that  he  was  assenting  to  the 
terms  proposed  by  the  oth..  party, 
and  that  other  party,  upon  that  i)elief, 
enters  into  the  contract  wi'a  him,  the 
23fi 


man  thus  conducting  himself  would 
be  equally  bound  as  if  he  had  intended 
to  agree  to  the  other  party's  terms": 
Per  JJlackburn,  J.,  in  Smith  v.  Hughes, 
L.  R.  6  Q.  B.  607;  40  L.  J.  Q.  B. 
227. 

'^  Leake  on  Contracts,  13;  Cox  d.  Troy, 
5  Barn,  k  Aid.  474;  White  v.  Corlies, 
46  N.  Y.  467;  Ramaley  v.  Leland,  6 
Kobt.  358. 

'  Armstrong  v.  Mcfthee,  Addis.  261. 

*  Leake  on  Contracts,  13. 
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not  constitute  a  promise,  and  cannot  make  a  contract.* 
A  promise  not  assented  to  by  the  promisee  is  not  binding 
upon  the  promisor.'^ 

Illustrations.  —  An  employer  engages  a  servant,  promising 
to  give  him  such  remuneration  as  he,  tho  emplo^'cr,  shall  think 
right.  Tliore  is  no  legal  liability  to  pav  anvthing:  Taylor  v. 
Brewer,  1  :\Iaule  &  S.  290;  Roberts  v.  Sm'ith,  4  Hurl.  &  N.  315; 
28  L.  J.  Ex.  164;  Parker  v.  Ihbetson,  4  Com.  B.,  N.  8.,  346;  27 
L.  J.,  Com.  P.,  236.  A  person,  in  answer  to  a  suitor  for  his 
daughter,  wrote:  "  I  shall  allow  her  the  interest  on  two  thou- 
sand pounds,  whether  she  remains  single  or  marries.  If  the 
latter,  I  may  bind  myself  to  do  it,  and  pay  the  principal  at  my 
death  to  her  and  her  heirs."  Held,  not  to  create  a  contract: 
Randall  v.  Morgan,  12  Ves.  67.  A  brother-in-law  wrote  to  the 
widow  of  his  brother,  living  sixty  miles  distant,  that  if  she  would 
come  and  see  him,  he  would  let  her  have  a  place  to  raise  her 
family.  Shortly  after,  she  removed  to  his  residence,  and  he  for 
two  years  furnished  her  with  a  comfortable  residence,  and  then 
required  her  to  give  it  up.  Held,  that  the  promise  was  a  mere 
gratuity,  and  that  an  action  would  not  lie  for  a  violation  of  it: 
Kirksey  v.  Kirksey,  8  Ala.  131.  A  promised  B  that  if  she,  a  single 
woman,  would  live  with  him  until  her  marriage,  he  would  give 
her  one  hundred  acres  of  land,  without  any  reference  to  locality 
or  value.  Held,  void  for  uncertainty:  Sherman  v.  Kitsmiller, 
17  Serg.  &  R.  45.  A  keeper  of  a  watering-place  telegraphed: 
"There  are  many  cases  of  yellow  fever  here;  send  a  physician 


'  Leake  on  Contracts,  14;  Carson  v. 
Lncas,  13  B.  Mon.  213.  In  Stamper 
V.  Temple,  G  Humph.  113,  44  Am.  Dec. 
290,  the  court  say:  "It  appears  that 
the  (lefentUiut  and  his  family  were  in 
deep  afiliction  at  the  loss  of  his  son; 
that  he  himself  was  lal)oring  under  the 
effect  of  severe  wounds  received  from 
the  same  jjcrsons  who  had  killed  his 
son;  that  when  the  arresting  of  the  per- 
sons who  had  perpetrated  tlie  outrage 
was  spoken  of,  he  observed  that  he 
would  give  two  hundred  dollars  to 
have  them  arrested.  But  to  a  remark 
of  one  of  the  company  that  he  did  not 
want  any  of  his  money,  he  said  he  did 
not  intend  it  for  them.  Whom  did  he 
intend  it  for,  then?  —  for  others,  who 
were  not  present?  How  did  he  suppose 
they  were  to  know  it  ?  He  made  no 
public  offer;  he  authorized  no  one  to 
make  it  for  him.  We  are  constrained 
to  believe  that  what  is  called  an  offered 


reward  of  two  hundred  dollars  was 
nothing  but  a  strong  expression  of  his 
feelings  of  anxiety  for  the  arrest  of 
those  who  had  so  severely  injured  him, 
and  this  greatly  increased  by  the  dis- 
tracted state  of  iiis  own  mind,  and  that 
of  his  family;  as  we  frequently  hear 
persons  exchiim,  'Oil!  I  would  give  a 
thousand  dollars  if  suclian  event  were 
to  huppen,'  or  vice  vema.  No  contract 
can  be  made  out  of  such  expressions; 
they  are  evidence  of  strong  excitement, 
but  not  of  a  contracting  intention": 
Stagg  r.  Compton,  81  Ind.  171. 

■•'  McKinley  v.  Watkins,  13  111.  140; 
Esmay  v.  Ctorton,  18  111.  483;  Brown 
V.  Rice,  29  Mo.  ;i22;  Tuttle  v.  Love,  7 
Johns.  470;  Eliason  v.  Henshaw,  4 
Wheat.  225;  Bruce  v.  Pearson,  3  Johns. 
534;  Tucker  ?-.  Woods,  12  Johns.  190; 
7  Am.  Dec.  305;  Shupe  v.  Glall)raith, 
32  Pa.  St.  10;  King  v.  Wartield,  67 
Md.  246;  1  Aw.  St.  liep.  384. 
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this  afternoon  without  fail."  Held,  not  a  contract  to  pay  a  phy- 
sician to  whom  it  was  shown,  and  who  thereupon  went:  Williavis 
V.  Brickell,  37  Miss.  682;  75  Am.  Dec.  88.  Upon  the  completion 
of  a  house,  the  huilder  said  he  would  make  a  deduction  if  tlic 
mortar  did  not  harden.  Held,  that  the  builder  was  not  bound 
if  the  house-owner  did  not  accede  to  the  proposition:  Demosa  v. 
Noble,  6  Iowa,  530. 

§  2224.  Representations,  when  Binding.  —  Expres- 
sions of  intention  or  representations  made  by  a  person 
to  another  require  to  be  distinguished  according  to  their 
matter;  as  being  representations  as  to  future  acts  and 
conduct,  which,  if  intended  to  be  binding,  constitute 
promises  strictly  so  called;  and  representations  concern- 
ing matters  of  fact.  "  T!-  .re  is  a  clear  difference  between 
a  representation  of  fact  and  a  representation  that  some- 
thing will  be  done  in  the  future.  A  representation  that 
something  will  be  done  in  the  future  cannot  either  be 
true  or  false  at  the  moment  it  is  made,  and  although  you 
may  call  it  a  representation,  if  it  is  anything,  it  is  a  con- 
tract or  promise."* 

§  2225.  Representations  on  Which  Another  Acio  — 
Estoppel.  —  A  representation  concerning  a  matter  of  fact 
may  also  be  made  to  another,  although  without  any  ex- 
pressed or  intended  warranty  of  the  truth,  yet  with  the 
intention  of  inducing  him  to  act  upon  it;  and  if  the  lat- 
ter act  upon  it,  and  suffei"  loss  by  reason  of  it  not  being 
true,  the  party  making  the  representation  may  be  held 
responsible  in  law  for  the  consequences;  or  he  may  bo 
estopped  from  denying  the  truth  oi  the  representation.'' 

§  2226.  Warranty  Defined.  —  A  representation  con- 
cerning a  matter  of  fact,  both  expressed  and  intended  as 

^  Beattie  v.  Ld.  Ehury,  L.  R.  7  Ch.  induces  hiin  to  act  on  that  belief,  or  to 

804;  41  L.  J.  Ch.  808.  alter  his  own   previous   position,  the 

'^  Leake  on  Contracts,  15.     "Where  former    is    concluded    from   averring 

one  by  his  words  or  conduct  willfully  against  the  latter  a  different  state  of 

causes  another  to  believe  in  the  exist-  things  as  existing  at  the  same  time  ": 

ence  of  a  certain  state  of  things,  and  Pickard  v.  Sears,  6  Ad.  St  £.  469. 
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binding  the  person  making  it  to  its  truth,  is  called  a  war- 
ranty, and  produces  a  legal  contract  obligation.* 

§  2227.    When  Representations  are  not  Warranties.  — 

The  representation  may  bo  made,  not  only  without  any 
warranty,  but  also  without  being  intended,  or  accepted  as 
intended,  to  bo  acted  upon  without  further  inquiry.  In 
such  case  there  is  no  warranty.'^ 

§  2228.  Contracts  by  Letter.  —  A  correspondence  be- 
iween  two  parties  by  letter  may  contain  an  agreement 
whicli  will  produce  a  contract  as  binding  as  if  drawn  up 
and  signed  by  tiie  parties,  provided  there  is  a  proposal  of 
terms,  and  such  an  acceptance  as  imports  a  consent  of 
both  parties.^ 

§  2229.    Offer  and  Acceptance  Essential  to  Contract. 

— An  agreement  consists  of  an  offer  on  one  side,  and  the 
acceptance  of  the  offer  on  the  other.^  An  oiTer  cannot 
become  binding  upon  the  party  making  it  or  the  party 
to  whom  it  is  made  without  the  latter's  acceptance.®  But 
acceptance  may  be  implied.®  Still,  although  circumstances 
may  exist  which  will  impose  a  contractual  obligation  by 
mere  silence,  yet  such  circumstances  are  exceptional  in 
their  character  and  of  rare  occurrence;  and  no  legal 
liability  can  arise  out  of  the  mere  silence  of  the  paity 
sought  to  be  aflfected,  unless  he  was  subject  to  a  duty  of 
speech  which  was  neglected  to  the  harm  of  the  other 
party.' 


'  See  post,  Chap*.er  CXII.,  War- 
ranties and  Representations. 

^  Chandelor  v.  Lopus,  Cro.  Jac.  2; 
1  Smith's  Lead.  Cas.,  IGO;  Tewksbury 
V.  Bennett,  31  Iowa,  83.  See  post, 
Warranties;  Oinrod  v.  Hutli,  14  Mees. 
&  VV.  6G4;  Horton  v.  Gi-een,  GC  N.  C. 
590. 

'  Leake  on  Contracts,  2Gj  Knight  v. 
Cooiey,  34  Iowa,  218. 

*  White  V.  Corlies,  46  N.  Y.  467; 
Connor  v.  Remekcr,  25  S.  C.  514.  As 
to  otTcr  and  acceptance  in  auction  sales, 
see  Agency  —  Auctioneers;  as  to  rail- 


road tickets  and  time-tables  and  offers 
therein,  see  Bailments —  Carriers. 

^  Leake  on  Contracts,  28;  Haynes  /•. 
Hayncs,  1  Drew.  &  S.  426;  Stitt  r. 
Huidekopers,  17  Wall.  384;  Strashiirg 
K.  R.  Co.  V.  Echternacht,  21  Pa.  St.  220; 
GO  Am.  Dec.  49;  Oberoth  v.  Rugil,  71 
Pa.  St.  280;  Rutledge  v.  Grconwood, 
2  Desaus.  Eq.  389;  Grilman  v.  Kibler,  5 
Humph.  19;  Stuart  v.  R.  R.  Co.,  32 
Gratt.  146. 

8  Slocumb  V.  Linty,  1  Hemp.  431. 

7  Royal  Ina.  Co.  v.  Beatty,  119  Pa. 
St.  6;  4  Am.  St.  Rep.  623. 
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Illustrations.  —  C.  &  E.  ordered  paper  of  K.  &  S..  to  1)0  sent 
them  at  once,  to  wliicli  K.  &  S.  replied  they  had   none  on  hand, 
but  offered  to  make  it  at  the  price  odcred.     C.  iS:  E.  again  wrote 
as  if  their  order  was  accepted,  saying  they  wanted  the  paper  to 
come  right  along.     K.  &  8.  replied   a  second  time  they  could 
not  send  it  right  along,  and  if  they  were  in  a  hurry  they  would 
better  order  it  som^'where  else.     Ilchl,  not  to  constitute  a  con- 
tract:  CornwcUs  v.  Krcwjcl,  41   111.   394.     A  negotiation  for  a 
contract  had  been  broken  ofT"  without  any  definite  conclusion 
having  been  arrived  at,  and  afterwards  one  of  the  parties  wrote 
to  the  other,  stating  that  he  accepted  a  certain  proposition  made 
at  the  negotiation,  and  asking  the  latter  to  ''  acknowledge  the 
acceptance  of  the  above."     ITdd,  no  contract:  Hough  v.  Broivn, 
19  N.  Y.  111.     A  carpet  manufacturer  offered  carpets  for  sale, 
and  received  by  mail,  December  14th,  an  unconditional  order 
for  two  carpets,  specifying  color,  texture,  and  proportions,  and 
mode  of  transmittal.     Without    replying,  the    manufacturer, 
December   21st,  forwarded  the  carpets  as  per  order;  but  the 
buyer  ignored  the  express  notification  of  their   arrival,   and 
bought  elsewhere.     Held,  that  the  contract  was  complete:  Crook 
V.  Cowan,  64  N.  C.  743.     A,  by  letter,  asked  B  what  soldiers' 
additional  homesteads  were  worth.     B  replied  that  he  could 
furnish   them  on  the  day  he  wrote  at  three  dollars  per  acre. 
Four  days  later,  A  telegraphed  to  send  two.     Held,  not  a  con- 
tract for  a  sale  at  three  dollars  per  acre:  Talbot  v.  Pcttigrew,  3 
Dak.   141,     A  wrote  to  B,  offering  to  buy  a  horse,  and  stating 
that  if  he  received  no  reply  he  would  assume  the  offer  was  ac- 
cepted.    Held,  that  B  by  not  replying  was  not  bound:  Felthouse 
V.  Bindley,  11  Com.  B.,  N.  S.,  8G9. 

§  2230.    Offer  to  Unascertained  Person  —  Rewards.  — 

If  a  promise  is  made  to  any  one  who  will  do  a  certain 
act,  the  person  doing  it  is  entitled  to  enforce  it.*  Thus 
whore  the  defendants  advertised  that  they  would  redeem 
certain  bills  of  a  bank,  it  was  held  a  promise  to  every 
person  wlio  heard  the  representation.' 

The  publication  of  an  advertisement  ofForing  a  reward 
for  information  respecting  a  loss  or  a  crime  is  a  general 
offer  to  any  person  \vho  is  able  to  give  the  information 
asked;    and  the  acceptance  of  it  by  giving  such  informa- 

»  BuUr.  Talcot,  2Root,  11!);  1  Am.  Ass'ii,    90   Mo.   459;    Long   v.   Battle 

Dec.  (52;  Tattoa  v.  Hassinger,  GO  Ta.  Creek,   39   Mich.   323;   33  Am.  Rep. 

St.  305;  Babcock  v.  Kayiiioiid,  2  Ililt.  384. 
61;  Walsh  v.  St.  Louia  Exposition  etc.         ^  Tarbell  v.  Stevens,  7  Iowa,  163. 
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tion  creates  a  valid  contract,'  The  porronnaTice  of  the 
terms  of  the  offer  is  a  good  consideration  for  the  prom- 
ise,^ even  where  the  offerer  had  no  interest  in  the  per- 
formance of  the  services;''  It  is  general]}'  held  that  a 
reward  cannot  bo  claimed  by  a  public  officer  Avhose  duty 
it  was  to  do  what  the  reward  offered  a  premium  for  doing.* 
But  it  must  be  clear  that  the  matter  was  within  his  offi- 
cial duty.'^  Under  a  sfatute  giving  a  reward  to  "  wiioso- 
cver  shall  pursue  and  apprehend"  any  person  who  had 
.'^tolen  a  horse,  the  owner  of  the  horse  is  entitled  thereto." 
But  one  who  assists  a  prisoner  to  escape  cannot  recover  a 
reward  oflered  for  information  of  the  prisoner's  hiding- 
place,  if  he  conceals  the  fact  of  his  own  aiding/ 

The  offer  is,  of  course,  a  mere  proposal,  and  may  bo 
revoked  at  any  time  before  acceptance  b  '  performance.'' 
In  Massachusetts,  it  is  held  that  an  offer  is  only  in  force 
for  a  reasonable  time  after  it  is  made,'  while  in  other 
states  it  has  been  ruled  that  the  offer  continues  open 
until  it  is  revoked.'"  But  it  may  be  withdrawn  at  any 
time;  and  the  fact  that  an  individual  who  claims  for  ser- 
vices afterwards  performed  under  it  did  not  know  of  the 
withdrawal  when  he  rendered  the  service,  is  immaterial." 


*  Williams  v.  Carwardine,  4  Barn.  & 
Adol.  621;  Ryer  v.  Stock  well,  14  Cal. 
134;  73  Am.  Dec.  634;  Reif  v.  Page, 
55  Wis.  496;  42  Am.  Rep.  731;  Mor- 
rell  V.  Quailes,  35  Ala.  544;  Harsoii  v. 
Pike,  16  Ind.  140;  Piersoa  v.  Morcli, 
82  N.  Y.  503;  Janorin  v.  Exeter,  48  M. 
H.  83;  2  Am.  Rep.  185;  Besse  v.  Dyer, 
9  Allen,  151;  85  Am.  Dec.  747.  Or 
the  ofifer  may  be  made  orally:  Hayden 
V.  Souger,  56  Ind.  42;  26  Am.  Rep.  1. 
But  where  an  ofifer  of  a  reward  is  made 
in  a  newspaper  without  authority,  the 
alleged  promisor  is  not  estopped  from 
denying  his  liability,  although  he  knew 
of  the  publication,  and  did  not  object 
to  it:  Hugill  v.  Kinney,  9  Or.  250;  42 
Am.  Rep.  801. 

'^  Morrell  v.  Quarles,  35  Ala.  544. 
»  Furmau  v.  Parke,  21  N.  J.  L.  310. 

*  Stamper  v.  Temple,  6  Humph.  113; 
Hayden  v.  Souger,  56  Ind.  42;  26  Am. 


Rep.  1;  Pool  v.  Boston,  5  Cush,  219; 
Means  v.  Hendershott,  24  Iowa,  78; 
trihnore  v.  Lewis,  12  Ohio,  281;  Hatch 
V.  Mann,  15  Wend.  44;  City  Bank  v. 
Banks,  2  Edw.  Cii.  95;  In  re  Russell, 
51  Conn.  577;  50  Am.  Hop.  55. 

■■  Pilie  V.  New  Orleans,  19  La.  Anu. 
274;  Gregg  v.  Pi^rc  "''  l.irl).  387; 
Davis  V.  Munsoii.  1:  ■  ..  -u'^,  5  Am. 
Rep.  315;   Chicago  il.  Co.  u. 

Sebring,  lO  111.  Apj/,  J    ' 

8  Butler  County  o.  ..wld,  107  Pa. 
St.  407. 

'  Hassan  v.  Doe,  38  Me.  45. 

*  Cunningham  v.  Gann,  52  Pa.  St. 
484;  Harson  v.  Pike,  16  Ind.  140. 

'  Loring^  v.  City  of  Boston,  7  Met. 
409. 

'•  Ryer  v.  Stockwell,  14  Cal.  1.34;  73 
Am.  Dec.  634;  In  re  Kelly,  39  Conn. 
159. 

"  Shuey  v.  Uuitcd  States,  92  U.  S.  73. 
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134;  73 
Conn. 


There  is  u  conflict  in  the  cases  on  the  question  whether 
it  is  necessary  that  a  person  chiiniing  a  reward  should 
have  had  notice  at  tlio  time  he  pcrtbrnied  the  service 
that  the  reward  had  been  olFered,  some  decisions  main- 
taining that  it  is,'  others  tliat  it  is  not.'' 

The  offerer  may  annex  any  condition  he  chooses,  and 
one  claiming  a  reward  must  prove  a  compliance  with 
thcm.'^  Thus  where  one  offers  a  sum  of  money  for  the 
arrest  of  two  persons,  both  must  be  arrested  before  the 
reward  can  be  claimed.*  To  entitle  one  to  a  reward  for 
the  "  apprehension  and  conviction"  of  a  criminal,  his  ser- 
vices must  liave  been  instrumental  in  procuring  both.^ 
But  a  substantial  performance  entitles  the  person  to  the 
reward.^  Where  a  reward  is  offered  for  a  parcel  of  lost 
bank  bills,  a  finder  of  a  part  is  entitled  to  a  pro  rata  pro- 
portion of  the  reward  offered.^ 

Illustrations. —  A  telegram  was  directed  to  the  "sheriff  of 
Centre  County,"  describing  a  stolen  horse,  and  saying,  "  a  re- 
ward of  fifty  dollars  will  be  paid  for  her  recovery."  Held,  that 
this  was  a  general  offer,  and  bound  the  offerer  to  whomsoever 
recovered  the  horse:  Cummings  v.  Gann,  52  Pa.  St.  484.  A 
man  standing  in  front  of  a  burning  building  shouted  to  the 
crowd:  "I  will  give  five  thousand  dollars  to  any  person  who 
will  bring  the  body  of  my  Avife  out  of  that  building,  dead  or 
alive."  Held,  a  sullicient  offer:  Beif\.  Pr/^'j/p,  55  Wis.  496;  42 
Am.  Rep.  731.  The  sheriff  of  M.  county  offered  a  reward  for 
delivery,  in  M.,  of  a  prisoner  who  had  escaped  from  the  jail  of 
F.  county;  whereupon  two  persons  captured  the  prisoner,  but 

>  Howland  v.  Lounds,  51  N.  Y.  604; 
10  Am.  Rep.  654;  City  Bank  v.  Bangs, 
2  Edw.  Ch.  95;  Marion  v.  Treat,  ;17 
Conn.  96;  9  Am.  Hep.  307;  Hewitt  v. 
Anderson,  56  Cal.  476;  38  Am.  Rep. 
65;  Stampers.  Temple,  6  Humph.  113; 
Fitch  V.  Snedaker,  38  N.  Y.  248;  97 
Am.  Dec.  791. 

2  Dawkins  v.  Sappington,  26  Ind.  199; 
Crawshaw  v.  Roxbury,  7  Crray,  377; 
Eagle  V.  Smith,  4  Houst.  293;  Russell 
V.  Stewart,  44  Vt.  170;  Auditor  v. 
Ballard,  9  Bush,  572. 

» Amis  V.  Conner,  43  Ark.  3.37; 
Gardner  v.  Hartford,  14  Conn.  195; 
Cornelson  v.  Sun  Ins.  Co.,  7  La.  Ann. 


.345;  Jones  v.  Pho-nix  Bank,  8  N.  Y; 
228;  Clanton  v.  Young,  11  Rich.  546. 
Austin  V.  Milwaukee  County,  24  Wis. 
278;  Franklin  v.  Heiser,  6  Blatchf. 
426;  Burke  v.  Wells,  50  Cal.  218; 
Kincaid  v.  Eaton,  98  Mass.  139. 

*  Blain  v.  Pacific  Express  Co.,  69 
Tex.  74. 

»  Fitch  V.  Snedaker,  38  N.  Y.  248; 
97  Am.  Dec.  791. 

6  Gilkey «;.  Bailey,  2 Harr.  (Del.) 359; 
Brennan  v.  Hoff,  1  Hilt.  151;  Besse  v. 
Dyer,  9  Allen,  151;  85  Am.  Dec. 
747. 

^  Symmes  v.  Frazier,  6  Mass.  344; 
4  Am.  Dec.  142, 
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upon  demand  of  tlie  sheriff  of  F.  county,  snrronderod  liim  tlioro- 
in,  whenco  tlio  slioriff  of  ^l.  took  liini  into  M.     Held,  tluit  tlie 
captors  were  entitled  to  the  reward:    Slnne  v.  Dyxcrf,  20  Kan. 
128.     1).  oll'ered  a  reward  for  tlio  "capture  and  conviction  "  of 
each  of  certain  crinnnals.     P.  cajjtured  two  of  tlieni,  who  con- 
fessed   tlieir  guilt;    but    the  indictments    against    tlieni  were 
dismissed   at  the  solicitation   of  D.,  in  order  to  use  them   as 
witncss(,'s   against  tlie  others.     Hrhl,  that    P.  was   entitled   to 
the  re^Yard:   Ijmhville  and  Aoshville  It.  R.  Co.  v.  Goodniyht,  10 
Bush,  552;   19  Am.  Kep.  80.     A  detective  oflicer,  knowing  that 
M.  had  wrongful  possession  of  plaintiff's  watch,  offered  to  re- 
cover it  for  tilty  dollars,  which  plaintiff  agreed  to  pay.     INIean- 
tinie  M.  sent  the  watch  by  express  to  plaintiff.     The  defendant, 
however,  arrested    M.,  and  thus  compelled  him  to  recall   the 
watch  before  delivery.     Held,  that  he  had  no  right   to   com- 
pensation, or  lien  on  the  watch  therefor:    Hoffman  v.  Barthcl- 
mess,  63  Ga.  759;    36  Am.  Rep,  129.      A  reward  was  offered 
for  the  fii.ding  of  a  package  of  money  and  returning  it  to  A. 
The  money  had  been  left  in  the  fire-proof  chest  of  A,  and  was 
afterwards  found  on  the  floor  of  the  same  chest  by  a  clerk  of  A, 
who  delivered  it  to  B.     Held,  that  the  money  was  not  lost,  and 
that  the  clerk  was  not  entitled  to  the  reward:  Commercial  Bank 
V.  Pleamnts,  6  Whart.  375.     A,  whose  sister  had   been  mur- 
dered, offered  to  pay  a  city  marshal  a  certain  sum  of  money 
to  obtain  information  to  convict  the  murderer.     Held,  that  A 
could  not  defeat  a  recovery  by  showing  that,  after  the  mar- 
shal had  rendered  services,  the  offer  was  withdrawn;  and  that 
it  was  no  defense  that  plaintiff  was  the  city  marshal,  it  not 
being  his  duty,  as  such,  to  leave  the  city  and  county  to  de- 
tect a  murderer:  Bronne)d)cr(j  w.  Cohurn,  110  Ind.  169.     A  man 
called    u]»on  a  police-officer,  inquired  if  any  goods  had  been 
stolen  lately,  and  told  him  if  there  had  been,  to  let  him  know. 
Afterwards,  information  was  given  to  the  same  oflicer  of  goods 
having  been  stolen,  and  he  directed  that  a  reward  should  be  of- 
fered, and  handbills  printed  and  sent  to  him  for  distribution, 
which  was  done,  and  he  carried  one  of  them  to  the  original  in- 
former, who  gave  such  information   that  the  thief  was  arrested 
and  convicted,  and  the  next  morning  gave  up  the  goods.    Held, 
that  the  informer  was  entitled  to  the  reward  unless  before   it 
was  olVered  he  had  the  goods  in  his  possession  knowing  them  to 
be  stolen,  or  was  connected  with  the  felony:   Jenkins  v.  Kelren, 
12  Gray,  330;  74  Am.  Dec.  596. 

§  2231.    Offer  must  be  Accepted  as  Made  —  Variance. 

An  offer  must  be  accepted  as  made.     If  the  acceptance  bo 
made  with  a  condition  or  a  qualification,  there  is  no  con- 
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tract;  or  if  there  be  a  variance  of  any  kind  between  the 
terms  of  the  offer  and  the  acceptance.*  If  an  answer  to 
an  offer  by  letter  proposes  mo<lificationg,  the  party  making 
the  offer  must  state  his  acceptance  of  the  modifications,  if 
he  proposes  to  hold  the  writer  of  the  answei  "  And  the 
offer  and  acceptance  must  be  between  the  persons  who 
intend  to  contract.  Thus  an  offer  made  to  one  person  and 
accepted  by  another,  unknown  to  the  offerer,  docs  not 
make  a  contract.'*  And  to  constitute  a  contract,  the  par- 
ties must  assent  to  the  same  thing  in  the  same  sense;  the 
minds  of  both  must  meet  as  to  the  same  thing.*  But  the 
acceptrnce  of  an  offer  without  objection  or  condition  binds 
the  party  accepting;  and  the  party  making  the  offer  has 
the  right  to  understand  that  the  acceptance  was  according 
to  the  terms  of  the  offer.^  Still,  where  one  makes  an  offer 
with  certain  conditions,  and  accepts  acceptance  not  re- 
sponsive to  the  proposal,  he  is  bound  by  the  contract  thus 
made,  and  cannot  fall  back  on  his  proposal  in  case  of  sub- 
sequent disagreement.® 

Illttstrations. —  A  made  a  proposition  to  B;  B  declined  to 
accept,  but  made  a  different  one  to  A  by  a  messenger,  with  which 
A  was  satisfied,  but  did  not  notify  B  of  his  assent.  Held,  that 
B  was  not  bound:  Borland  v.  Gvffey,  1  Grant  Cas.  394.  A,  in 
California,  offered  B,  in  Iowa,  certain  land  at  a  certain  price. 
B  replied  that  he  accepted,  that  the  money  was  tubject  to  A'a 
order  in  bank  in  Iowa,  and  asked  when  he  could  expect  deed. 
A  made  no  reply.  Held,  there  was  no  sale:  Sawyer  v.  Brosfiart, 
67  Iowa,  678;  56  Am.  Rep.  871.  Defendant  wrote  the  plain- 
tiff: "  We  are  authorized  to  offer  ^lichigan  fine  salt  in  full  car- 


J  Bakor  v.  Holt,  56  Kan.  100;  Jen- 
ness  V.  Iron  Co.,  53  Mc.  20;  Myers  v. 
Sniitli,  48  Barb.  614;  Baker  v.  Johti- 
son  Co.,  37  Iowa,  18(j;  Hutcliesori  p. 
Blakenuin,  3  Met.  (Ky.)  80;  Borland 
V.  (Inffey,  1  Grant  Cas.  'MU;  Maetier 
V.  Frith,  6  Wend.  103;  21  Am.  Dec. 
262;  Potts  V.  Wliitchead,  23  N.  J.  ¥.({. 
512;  Beckwith  v.  Cheever,  21  N.  H. 
41;  Carr  v.  Duval,  14  Pet.  77;  Mox- 
ley  ('.  Moxley,  2  Met.  300;  Martin  r. 
Fuel  Co..  22  Fed.  Rep.  590;  Branch 
Bank  v.  Steele,  10  Ala.  015;  North 
Western  Iron  Co.-  v.  Meade,  21  Wis. 


474;  114  Ain.  Dec.  557;  Corcoran  i\ 
White,  117  111.  118;  57  Am.  Rep.  858; 
Sielxild  )'.  Davis,  67  Iowa,  560. 

•■^  Nundy  r.  .Matthews,  M  Hun,  74. 

3  Boulton  V.  Jones,  2  Hurl.  &  N.  564. 

*  Hartford  etc.  R.  R.  Co.  v.  Jackson, 
24  Conn.  514;  63  Am.  Dec.  177;  Peoplo 
V.  Auditor-General,  17  Mich.  183;  Mc- 
Cotter  V.  New  York,  37  N.  Y.  325; 
Saltus  r.  Pruyn,  18  How.  Pr.  512. 

"Drew  V.  Edmunds,  60  Vt.  401;  6 
Am.  St.  Rep.  122. 

'"'  Iron  Works  v.  Douglas,  49  Ark. 
355. 
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loadn  of  eighty  to  ninoty-fivo  bbls.,  delivered  in  your  city  at 
eiglity-five  cejits  per  bbl."  I'laintilT  telegrapliod:  "Your  let- 
ter of  yesterday  receivc.'d  and  noted.  You  may  sliip  nio  two 
thousand  bbls.  of  Miciiigan  line  salt  as  oHered  in  your  letter." 
Jfcltl,  not  a  binding  contraet:  MoiiUon  v.  Kcviihaw,  51)  Wis.  .'UG; 
4.S  Am.  Rep.  510.  A,  as  agent  of  li,  told  C  that  if  he  would 
dismiss  a  certain  appeal  B  would  pay  him  five  hundred  dollars, 
and  A  himself  ])ay  five  hundred  dollars.  C  agreed  to  this,  ex- 
cept that  he  would  not  take  the  five  hundred  dollars  from  A, 
and  dismissed  the  suit.  Held,  that  B's  oflfer  was  accepted,  and 
ho  was  bound:  Johnson  v.  Tallcy,  10  Lea,  248.  A  signed  a  con- 
tract to  deliver  corn  to  be  delivered  in  the  future.  It  was  under- 
stood that  one  thousand  dollars  was  to  be  paid  at  once.  B 
carried  the  contract  away,  on  the  understanding  that  he  was  to 
have  until  the  next  morning  to  pay  the  one  thousand  dollars. 
It  was  not  paid.  Held,  that  the  contract  was  not  binding: 
Biedcrman  v.  0' Conner,  117  111.  493;  57  Am.  Rep.  876. 

§  2232.  Acceptance  must  be  Communicated.  —  Ac- 
ceptance of  the  offer  must  be  communicated  to  the  oflerer; 
an  uncommunicated  acceptance  does  not  make  a  contract.' 
But  where  the  acceptance  reaches  the  person  who  made 
the  oiler,  it  is  immaterial  by  what  mode  the  acceptance 
was  sent.'' 


§  2233.    Acceptance   by  Post   or  Telegraph. — As  be- 

t\veen  the  sender  of  a  letter  and  the  person  to  whom  it 
is  addressed,  the  post-office  is  the  agent  of  the  sender, 
although  by  the  regulations  of  the  office  it  cannot  be  re- 
culled,  and  is  deliverable  only  to  the  address.  Therefore, 
the  delivery  of  a  letter  to  the  post-office  for  transmission 
is,  in  general,  no  delivery  or  communication  to  the  per- 
son to  whom  it  is  addressed  until  actually  received  by 
him.''  But  if  a  person  make  an  offer  of  a  contract  to 
another,  and  at  the  same  time  require  or  authorize  him, 
either  expressly  or  impliedly,  to  send  his  answer  by  post, 
and  an  answer  accepting  that  offer  be  duly  and  correctly 

1  Mozley ».  Tinkler,  1  Cromp.  M.  &        »  Perry  w.  Iron  Co.,  15  R.  I.  .380;  2 
R.  692;  Mactier  v.  Frith,  6  Wend.  103;    Am.  St.  Rep.  903. 
21  Am.  Dec.  262,  »  Leake  on  Contracts,  37;  Frith  v. 

Lawrence,  1  Paige,  434. 
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posted,  then  the  conditions  of  accciittincc  are  satisfied,  and 
the  person  making  such  olFer  is  bound,  and  tlio  contract 
as  against  him  is  complete;  and  it  is  immaterial,  as  re- 
gards the  contract,  that  afterwards  the  letter  bo  delayed 
or  altogether  fail  in  reaching  its  destination,  by  default 
of  the  post-office  or  by  .^ocident  in  transmission.  In  gen- 
eral, a  person  making  an  offer  by  letter,  respecting  a  mat- 
ter of  business  usually  conducted  through  the  post,  is 
presumed  to  authorize  the  communication  of  the  accept- 
ance by  that  agency.'  So  the  sending  of  telegram  ac- 
cepting an  offer  made  in  that  way  is  complete  without 
regard  to  tho  time  of  its  receipt  by  the  other  party .^ 
Street  letter-boxes  are  a  legal  part  of  the  post-office  system; 
and  a  letter  deposited  in  one  of  these  boxes  is  considered 
as  being  delivered  or  mailed  at  the  post-office.'*  Where,  by 
agreement,  an  insurance  is  to  attacii  from  the  time  of  a 
deposit  of  a  letter  in  the  post-office,  this  implies  a  letter 
duly  stamped.* 

§  2234.  How  Long  Offer  Continues.  —  An  ofTer  not 
limited  in  its  continuance  remains  open  for  acceptance  a 
reasonable  time;  and  if  not  accepted  in  a  reasonable  time, 
the  offer  ceases.'^  To  constitute  a  valid  contract  by  letter, 
if  no  time  for  acceptance  of  the  offer  is  fixed,  it  must  be 
affirmatively  shown  that  the  acceptance  was  mailed  within 
a  reasonable  time,  and  before  any  intimation  of  with- 


'  Leake  on  Contracts,  37;  Tayloe  v. 
Ins.  Co.,  9  How.  390;  Mactier  v.  Frith, 
6  Wend.  103;  21  Am.  Dec.  262;  Moore 
V.  Pieraon,  6  Iowa,  279;  71  Am.  Dec. 
409;  Bryant  v.  Booze,  55  Ga.  438; 
Trevor  u.  Wood,  36  N.  Y.  307;  93  Am. 
Dec.  511;  Vaasar  v.  Camp,  11  N.  Y. 
441;  Chiles  v.  Nelson,  7  Dana,  281; 
Kempner  v.  Cohn,  47  Ark.  519;  58 
Am.  Rep.  775;  Hunt  v.  Higman,  70 
Iowa,  406;  Linn  v.  McLean,  SO  Ala. 
360;  Washburn  v.  Fletcher,  42  Wis. 
152. 

2  Tuttle  V.  Jackson,  36  N.  Y.  309; 
Minn.  Oil  Co.  v.  Collier  Lead  Co.,  4 
Dill.  431;  Schorbey  v.  Cheney,  3  Hun, 
677;  Trevor  v.  Wood,  41  Barb.  255;  36 


N.  Y.  307;  93  Am.  Dec.  511.  And  see 
note  in  93  Am,  Dec.  514-517;  Cal- 
houn V.  Atchison,  4  Bush,  261 ;  96  Am. 
Dee.  299.  See  Haas  v.  Myers,  111  111, 
421;  53  Am.  Rep,  634, 

»  Wood  V.  Callaghan,  61  Mich,  402; 
1  Am.  St.  Rep.  597, 

♦  Blake  v.  Ins.  Co.,  67  Tex,  160;  60 
Am.  Rep.  15. 

*  Leake  on  Contracts,  41 ;  Chicago  etc. 
R.  R.  Co.  V.  Dane,  43  N.  Y,  241 ;  Loring 
V.  City  of  Boston,  7  Met,  409;  Sanford 
V.  Howard,  29  Ala,  684;  68  Am.  Dec, 
101;  McCurdy  v.  Rogers,  21  Wis,  197; 
Mizell  V.  Burnett,  4  Jones,  249;  69 
Am.  Dec.  744;  Keck  v.  McKinley,  98 
Pa.  St.  616. 
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(Iriiwal  was  roccivcd.'  What  is  aroasonublo  time  dopcnda 
npnu  the  situation  of  the  parties  and  tho  subject-matter 
of  the  contract.'* 

An  olfcr  may,  in  express  terms,  limit  its  own  continu- 
ance; and  it  then  comes  to  nn  end  by  mere  lapse  of  time, 
or  otherwise,  accoi'ding  to  its  terms.  An  offer  by  letter 
maybe  made  conditional  upon  an  acceptance  being  given 
by  return  of  post;  aiul  the  offer  must  then  bo  accepted 
within  that  interval.^  So  the  offerer  may  prescribe  the 
place  or  form  of  acceptance,  and  then  the  offer  can  only 
be  accepted  in  that  way.* 

Illustuations.  —  A  made  an  offer  by  letter  to  B,  who  lived 
in  a  distant  city.  B  made  no  answer,  but  made  up  his  mind 
to  accej)!  the  oflcr,  and  left  home  to  transact  business  in  various 
places,  and  to  visit  A,  at  whose  place  he  arrived  a  month  after- 
wards. Held,  no  acceptance  binding  A:  Trounstine  v.  Sellers, 
35  Kan.  447. 

§2235.  Revocation  of  OflFer.  —  An  offer  may  be  re- 
voked at  any  time  bcfoie  acceptance;  but  the  revocation 
must  be  communicated  to  the  person  to  whom  the  offer 
was  made  before  or  at  the  time  of  his  communicating  an 
acceptance.^  The  offer  may  be  revoked,  although  it  ex- 
pressly allows  a  certain  time  for  accepting  it,^  but  not 
when  there  is  an  agreement  that  the  j)arty  may  accept  it 
within  a  certain  time.^ 

Ilustratioxs.  —  A  written  proposal  was  made  for  purchas- 
ing a  house,  stating,  amongst  other  terms  and  conditions,  that 
a  definite  answer  was  to  be  given  within  six  weeks.     Held,  that 


'  Ferricr  ?-.  Storcr,  C3  Iowa,  484;  50 
Am.  Kep.  7u-. 

■^  Morse  7'.  Bullows,  7  N.  H.  549;  28 
Am.  Ui'C.  S7*J.  In  Jolin.stoii  r.  Vcsa- 
Kt,  7  Wiitt.s,  48,  32  Am.  Dec.  7;^8,  tlio 
laiiguayc  of  tlie  court  is  to  the  effect 
tliat  !Ui  acceptance  must  be  made  at 
the  time  the  otfur  is  made. 

"^  Loake  on  Contractx,  40;  Maclay  ;-. 
Harvey,  1)0  III.  u2.");  32  Am.  Rep.  35; 
Carr  r.  Duval,  14  Pet.  77. 

*  Eliason  V.  Hen.sliaw,  4  Wheat.  225. 

*  Leake  oa  Contracts,  43;    Crocker 


V.  R.  R.  Co.,  24  Conn.  261 ;  Boston  etc. 
R.  R.  Co.  V.  Bartlett,  3  Cush.  224; 
Faulkner  v.  Hebanl,  2(J  Vt,  452;  Wci- 
dcn  V.  Woodruff,  38  Mich.  130;  Mc- 
Cotter  V.  N.  Y.,  35  Barb.  009;  37  N.  Y. 
325. 

«  J  load  V.  Diggon,  3  Moody  &  R.  97; 
Dickenson  v.  Dodds,  L.  R.  2  Ch.  D. 
4()3;  KskridRe  v.  (Hover,  5  Stew.  &  I'. 
204;  2(5  Am.  Due.  344;  Weideuu.  Woo.l- 
rutr,  38  Mich.  130. 

'  Stitt  V.  Huidekopers,  17  Wall. 
385. 
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it  might  bo  rcvukcfl  at  any  time  during  tlio  six  weeks,  and  tlmt 
an  acceptanoo  made  afler  hucIi  revocation  was  inoperative; 
Iioutledje  V.  dnnif,  4  Jiing.  Oi'hi.  Defendant  agreed  to  pay 
piaintifT  a  tlrat't  drawn  on  a  certain  day.  A  draft  drawn  on  a 
difTerent  day  being  preHentcd,  (b'fendant  olVered  to  i)lainti(l''H 
agent  to  pay  in  lifteon  ibiys,  giving  the  agent  time  to  con)nuun- 
cate  with  liis  princ'ipal.  'ifcid,  that  this  oiler  was  a  eontiiniing 
one,  and  could  not  bo  retracted  after  acceptance  by  pUiintill": 
Wylie  V.  lirycc,  70  N.  C.  422. 

§  2236.  Revocation  by  Letter  by  Post.  —  If  an  oirer  be 
sent  by  letter  throujrli  the  post,  although  by  the  reguhi- 
tions  of  the  oflice  the  sender  cannot  recall  his  letter,  yet 
lie  may  by  other  means,  if  possible,  withdraw  the  oiler 
before  it  bo  accepted.'  A  second  letter  sent  by  the  same 
post,  and  delivered  at  the  same  time  with  the  first  letter, 
revoking  the  offer,  would  be  suflleient.^  But  a  revocation 
of  the  offer  not  communicated  to  the  person  to  whom  the 
offer  has  been  made,  or  communicated  to  him  after  ho 
has  accepted  the  offer,  is  altogether  inoperative;  as  in  the 
case  of  a  letter  of  revocation  not  delivered  until  after  the 
offer  contained  in  a  former  letter  has  been  accepted,  al- 
though it  may  have  been  posted  before  the  acceptance 
of  the  offer.' 


§  2237.  Revocation  of  Acceptance.  —  An  acceptance 
may  be  revoked  by  a  communication  to  that  effect  before 
the  acceptance  is  received,  but  not  after.* 

§  2238.  Revocation  of  Offer  by  Death.  —  An  offer  is 
revoked  by  the  death,  before  its  acceptance,  of  either  the 
olforer^  or  the  person  to  whom  the  offer  is  made,®  The 
death  of  the  party  accepting,  after  the  acceptance,  but 

'  Newcombe  v.  De  Roos,  2  El.  &  E.  Com.  Iiis.  Co.  v.  Hallock,  27  N.  J.  L. 

271.  (545;  72  Am.  Dec.  380. 

^  Dinsmoro  v.  Alexander,  9  Shaw  &  ■■  Dickenson  v.  Dodtls,  L.  R.  2  Ch.  D. 

D.  190.  475,  per  Mellish,  L.  J. 

"  Leako  on  Contracts,  4.3;  Wheat  v.  *  Warner  v.  Humphreys,  2  Man,  & 

Cross,  31  Ma.  99;  1  Am.  Rep.  28.  G.  853, 

*  Potter    V.    Saunders,    6  Hare,  1; 
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before  liis  letter  reaches  the  offerer,  does  not  affect  the 
contract.* 

§  2239.  EflFect  of  Refusal  of  Offer,  —  If  an  offer  made 
is  rejected,  the  party  making  it  is  relieved  from  liability 
on  that  offer,  and  the  party  who  lias  rejected  the  offer 
cannot  afterwards,  at  his  own  option,  convert  the  same 
offer  into  an  agreement  by  acceptance;  for  that  purpose 
he  must  have  the  renewed  consent  of  the  person  who 
made  the  offer.^ 

Illustrations.  —  A  person  offered  to  sell  his  property  to 
another  for  £1,000,  in  answer  to  which  the  latter  offered  to  buy 
it  for  £950.  The  vendor  Avrote  a  letter  refusing  this  offer,  and 
upon  receipt  of  the  letter  of  refusal,  the  purchaser  wrote  to  ac- 
cept the  original  offer  at  £1,000.  Held,  there  was  no  contract: 
Hyde  v.  Wrench,  3  Beav.  334. 


§  2240. 
able.* 


Offer  not  Assignable.  —  An  offer  is  not  assign- 


§  2241.     At  What  Time  is  Contract  Considered  Made. 

—  A  contract  is  considered  as  made  at  the  time  of  the 
acceptance,  and  not  at  the  time  of  the  offer.* 

§  2242.     At  What  Place  is  Contract  Considered  Made. 

—  The  contract  is  as  a  rule  considered  as  entered  into  at 
the  place  where  the  acceptance  is  made.®  Where  an  offer 
is  made  in  one  state,  and  accepted  by  telegraph  in  an- 
other, the  contract  is  completed  in  the  latter  state  by 
sending  the  telegram,  notwithstanding  it  is  to  be  per- 
formed in  the  former  state.® 

§  2243.     Contract  must  be  Mutual.  —  Where  an  exec- 
utory consideration   comprises    two   promises,  —  mutual 


»  Mactier  v.  Frith,  6  Wend.  103;  21 
Am.  Dec.  2G2. 

•'  Sheffiehl  Canal  Co.  v.  R.  R,  Co., 
3  Rail.  Cas.  132;  Davis  v.  Parish,  Litt 
Sel.  Cas.  153;  12  Am.  Dec.  287. 

'  Leake  on  Contracts,  48;  Meynellv. 
Surtees,  3  Smale  &  G.  117. 


*  Leake  on  Contracts,  48;  Felthouse 
V.  BinJIey,  11  Com.  B.,  N.  S.,  8G9. 

*  Leake  on  Contracts,  49;  Dod  ?». 
Bonnaifee,  6  La.  Ann.  563;  54  Am. 
Dec.  573. 

"  Perry  v.  Mount  Hope  Iron  Co.,  15 
R.  I.  380;  2  Am.  St.  Rep.  902. 
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promises,  —  the  contract  must  be  binding  on  both  parties, 
or  the  contract  will  be  void  for  want  of  mutuality,*  and 
will  not  sustain  an  action  at  law  by  either  to  recover  for 
a  breach  thereof.^  A  contract  binds  both  parties,  or 
neither.''  A  contract  by  whi^h  one  engages  to  deliver  to 
the  other  such  quantities  of  goods  as  he  may  require  dur- 
ing the  year,  up  to  a  specified  limit,  at  a  specified  price, 
but  containing  no  engagement  on  the  part  of  the  buyer 
to  take  or  pay  for  any,  is  not  enforceable  against  the 
promisor.'*  A  promise  lacking  mutuality  at  its  inception 
becomes  binding  on  the  promisor  after  performance  by 
the  promisee.^  Where  a  party  accepts  and  treats  a  written 
contract  as  binding,  it  is  the  same  as  if  he  had  put  his 
signature  to  it,  and  such  contract  is  not  void  for  want  of 
f^  mutuality."    V/ant  of  mutuality  of  contract  is  no  objection 

in  equity,  if  the  agreement  is  signed  by  the  party  to  be 
charged.^ 

Illustrations.  —  An  agreement  intended  as  a  substitute  for 
an  existing  agreement  between  the  same  parties  was  drawn  up 
and  sent  to  the  defendant,  who  approved  of  it,  and  promised  to 
execute  it,  but  it  was  not  executed  by  the  plaintiff.  Held,  in- 
operative for  want  of  mutuahty:  Wood  v.  Edivards,  19  Johns. 
205.  A  mercluint  proposed  to  engage  a  ship-master  to  trans- 
port three  cargoes,  but  the  latter  refused  to  contract  for  more 
than  one,  telli..j,  the  former  that  when  he  had  carried  the  first 
he  would  tell  liim  whether  he  would  carry  the  others.  Held, 
that  this  right  to  rescind  was  mutual,  and  that  the  one  could 
not  be  bound  to  furnish  more  than  the  other  was  bound  to  con- 
vey: Bradley  v.  Denton,  3  Wis.  557.  A  applied  to  B,  agent  of 
C,  relative  to  the  purchase  of  certain  land,  and  B  wrote  to  A, 
infoiiuing  him  tluit  he  could  iiave  the  land  provided  lie  closed 
the  trade  within  two  weeks  of  the  date  of  writing,  setting  forth 
at  the  time  the  terms  of  sale  and  a  description  of  the  property. 
//('/(/,  that  the  moment  that  the  terms  were  accepted,  the  mu- 
tuality necessary  to  a  complete  contract  was  created:  Curtis  v. 


Co.,  15 


1  Railroad  Co.  v.  Dane,  43  N.  Y.  240; 
Chauibliss  v.  Smith,  30  Ala.  306. 

'■'  Atlee  V.  Bartholomew,  U9  Wis.  43; 
5  Am.  St.  Rep.  103;  King  v.  Warfield, 
67  Mil.  '246. 

3  Hill  V.  Koilerick,  4  Watts  &  S.  221 ; 
Hickmau  v.  Glazebrook,  18  lud.  210. 


*  Campbell  v.  Lambert,  36  La.  Ann. 
35;  51  Am.  Rop.  1. 

^  Willcts  V.  Sun  Mutual  Ins 
N.  Y.  45;  6  Am.  Rep.  31. 

«  Attix  V.  IVliiu,  5  Iowa,  336. 

'  Getchell  v.  Oewett,  4  Me.  350. 


Co.,  45 
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Blair,  26  Miss.  809;  59  Am.  Dec.  257.  P.  leased  his  farm  to 
B.  for  one  year,  at  an  agreed  rent  of  one  third  in  kind,  and 
further  agreed  "that  if  said  B.  shall  conclude  to  purchase  of 
said  P.  one  undivided  half  of  said  farm  on  or  before  the  first 
day  of  March,  18G5,  he  is  to  have  a  deed  therefor  from  said  P. 
upon  payment "  of  a  sum  named.  Held,  not  wanting  in  mu- 
tuality: Crawford  v.  Paine,  19  Iowa,  172.  One  firm  promised 
to  supply  another  with  all  the  Lake  Superior  pig-iron  they 
needed,  and  they  in  turn  promised  to  purchase  from  this  other 
firm  all  the  iron  they  might  want  during  a  certain  period.  Held, 
not  to  establish  a  valid  contract,  since  it  did  not  establish  an 
absolute  mutuality  of  engagement  giving  each  party  the  right 
to  hold  the  other  to  a  positive  agreement:  Bailey  v.  Austrian,  19 
Minn.  5o5.  M.,  the  proprietor  of  large  hotels  in  New  Orleans, 
agreed  to  take  and  pay  for  all  the  ice  ho  might  require  for  the 
use  of  his  hotels,  and  S.  agreed  to  furnish  the  ice  so  required  at 
a  certain  price.  Held,  that  the  contract  was  not  invalid  for 
want  of  mutuality,  as  M.  could  not  dispense  entirely  with  the 
use  of  ice  in  his  hotels:  Smith  v.  Morse,  20  La.  Ann.  220. 
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CHAPTER   CVII. 

THE  CONSIDERATION. 

Consideration  necessary  to  make  valid  contract  -  What  is  a  consid- 
eration. 

Exceptions-  Contracts  under  seal,  and  negotiable  paper. 
Adequacy  of  consideration  immaterial. 
In  equity. 

"Good"  and  "valuable"  consideration  distinguished. 

Moral  obligation  insufficient. 

Promise  to  do  what  party  is  already  legally  bound  to  Jo  insufficient. 

Payment  of  part  of  debt  -  Compromise  -  Exceptions. 

Compositions  between  debtor  and  creditors  —  Requisites  of. 

Forbearance  to  sue. 

Incurring  legal  liability  for  another. 

Marriage  as  a  consideration. 

Consideration  partly  void. 

Consideration  is  either  executed  or  executory. 

Past  consideration  insufficient. 

Aliter  where  there  is  a  previous  request. 

Money  paid  upon  request. 

Services  rendered  without  request  -  No  liability  to  pay. 
Exceptions. 

Consideration  obtained  by  fraud. 
Failure  of  consideration. 
Partial  failure  of  consideration. 


§  2244.  Consideration  Necessary  to  Make  Valid  Con- 
tract—What is  a  Consideration.  — An  agreement,  in  order 
to  constitute  a  contract,  must  include  a  consideration  as 
well  as  a  promise.  A  promise  made  without  any  consid- 
eration— i.  e.,  a  gratuitous  promise  — is  not  binding.* 
A  promise  without  consideration  originally  will  not  be 
supported  by  the  fact  tliat  the  party  to  whom  it  was  made 
has  sustained  special  damages.*     Thus  where  A   and  B 

Rann  ,;.  Hnslies,  7  Term  Rep.  350;     Vanarsdale,    2  Leieh,   567-  Bolles   « 
utehdl   V.    Wilson.  3  Penr.  &  W.     r,.ni;    lo  m;..„    ,A\?-  ,'  *\""e3   «;. 


Wliitehill  V.  Wilson,  3  Penr.  &  w' 
405;  24  Am.  Dec.  326;  Carson  r. 
Clark,  1  Scam.  113;  25  Am.  Dec.  79; 
Smith  V.  Rankin,  4  Yerg.  1;  26  Am. 
Dec.  213;  Jones  v.  Holliday,  11  Tex. 
412;  62  Am.  Dec.  487;  Wilson  v. 
Baptist  Soc,  10  Barb.  308;  Read  v. 
886 


touh,  12  Mum.   113;  Michaud  v.  La- 
garde,  4  Minn.  43;  Ashe  v.  De  Rosset 
8    Jones,    240;    Richardson    v.    Will 
liams,  49  Me.  558;  Pomeroy  v.  Slade 
16  Vt.  220;  Mills  Co.  Bank  «.  PeJry' 
/2  Iowa,  15;  2  Am.  St.  Rep.  228. 
^  Thome  v.  Deas,  4  Johns.  84. 
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were  joint  owners  of  a  vessel,  and  A  voluntarily  under- 
took to  get  her  insured,  but  neglected  so  to  do,  and  the 
vessel  was  lost,  it  was  hold  that  B  could  not  sustain  an 
action  against  A  for  his  neglect.^  The  consideration  for 
a  contract  need  not  appear  upon  its  face,  but  may  be 
proved  by  parol,  or  inferred  from  the  terms  of  the  agree- 
ment." The  alleged  payment  of  a  certain  sum  of  money 
as  the  consideration  of  a  contract  may  be  proved  either 
by  evidence  of  payment  in  money  or  of  payment  by  a 
note  for  that  sum,  which  was  received  and  accepted  as 
money  by  the  other  party.' 

A  consideration  has  been  well  defined  as  consisting  of 
"any  act  of  the  plaintiff  from  which  the  defendant  or  a 
stranger  derives  a  benefit  or  advantage,  or  any  labor, 
detriment,  or  inconvenience  sustained  by  the  plaintiff, 
however  small  the  detriment  or  inconvenience  may  be,  if 
such  act  is  performed  or  inconvenience  suffered  by  the 
plaintiff  with  the  consent,  express  or  implied,  of  the  de- 
fendant."*     Therefore,  where  the  defendant  derived  no 


'  Tliorne  v.  Deas,  4  Johns.  84. 

•^  Attix  V.  Pelau,  5  Iowa,  3.36;  Ting- 
ley  V.  Cutler,  7  Conn.  291;  Mouton  tJ. 
Noble,  1  La.  Ann.  192;  Cummings  v. 
Dennett,  2G  Me.  397;  Patcliin  v.  Swift, 
21  Vt.  292;  Thompson  v.  Blanchard,  3 
N.  Y.  3:^5. 

■'  Morehouse  r.  Northrop,  33  Conn. 
3S0;  89  Am.  Dee.  211. 

*  Tintlal,  C.  J.,  in  Laythoarp  v. 
Bryant,  3  Seott,  250;  Fisher  v.  Bart- 
lett,  8  Me.  122;  22  Am.  Dec.  225; 
Hind  V.  HoMsliip,  2  Watts,  104;  2G 
Am.  Dec.  107;  (,'liick  v.  Trevett,  20 
Me.  402;  37  Am.  Dec.  08;  Iled.lick  v. 
Jones,  0  Ired.  107;  44  Am.  Dec.  OS; 
Holt  V.  Robinson,  21  Ala.  100;  50  Am. 
Dec.  240;  Tompkins  v.  Phillips,  12  Ga. 
52;  Molyneux  v.  Collier,  17  Ga.  40; 
Doyle  V.  Knapp,  4  111.  334;  Warren  v. 
Whitney,  24  Me.  561;  41  Am.  Dec. 
400;  Doyle  v.  Dixon,  97  Mass.  208;  93 
Am.  Dec.  80;  Bank  of  Hanover  v. 
Bridgers,  98  N.  C.  67;  2  Am.  St.  Rep. 
317;  Alabama  etc.  R.  R.  Co.  v.  R.  R. 
Co.,  84  Ala.  570;  5  Am.  St.  Rep.  401. 
In  Bishop  on  Contracts,  section  441, 


it  is  said  that  "  a  consideration  in  the 
law  of  contracts  must  be  a  thing  in 
some  sense  of  pecuniary  value."  But 
has  money  value  anything  to  uo  with 
it?  If  A  promise  B  to  pay  him  live 
dollars  if  he  will  not  eat  a  dinner  or 
not  wear  his  best  coat  for  a  day,  is  not 
the  consideration  of  B's  abstaining  suf- 
ficient to  support  A's  promise?  But  is 
not  eating  a  dinner  or  not  wearing  a 
certain  coat  capable  uf  being  reduced 
to  a  money  valu'^?  jNloney  value,  we 
conclude,  has  nothing  to  do  with  the 
consideration,  •which  is  always  the 
doing,  or  promising  to  do,  something 
not  illegal,  at  the  request  of  the  prom- 
isee, which  you  are  not  already  under 
a  legal  oldigation  to  him  to  do.  Thus 
in  a  recent  case  in  Kentucky  it  was 
held  that  the  abandonment  of  the  use 
of  tobacco  is  sufficient  consideration 
to  support  an  agreement  to  pay  the 
promisee  five  hundred  dollars  if  he 
would  never  take  another  chew  of  to- 
bacco or  smoke  another  cigar  during 
the  life  of  the  promisor:  Talbott  v. 
Stemnions,  Sup.  Ct.  Ky.,  1889. 


37C3 


THE    CONSIDERATION. 


§  22-J4 


on  in  the 
thing  in 
But 
do  with 
him  live 
liner  or 
iiy,  is  not 
iniug  suf- 
But  is 
ariiig  a 
reduccil 
iliio,  we 
with  the 
ays   the 
iiiething 
le  jiroiu- 
ily  xiiuler 
Thus 
it  was 
the  use 
ideration 
pay  the 
,rs  if  he 
iw  of  to- 
during 
albott  V. 
19. 


benefit,  and  the  plaintifif  suffered  no  possible  loss  or  detri- 
ment, the  undertaking  is  vvitliout  consideration,  and  is- 
nnd\im  pactum}  It  is  not  necessary  that  a  benefit  should 
accrue  to  the  person  making  the  promise;  it  is  sufficient 
that  sometliing  valuable  flows  from  the  person  to  whom 
it  is  made,  or  that  he  suffers  some  prejudice  or  inconve- 
nience, and  that  the  promise  is  the  inducement  to  the 
transaction.^  So  mutual  promises  may  be  made,  and  in 
such  a  case  the  one  promise  furnishes  a  good  considera- 
tion to  support  an  action  upon  the  other.^ 

Thus  the  following  have  been  held  to  constitute  a  suffi- 
cient consideration  to  uphold  a  promise,  viz.:  The  confi- 
dence induced  by  undertaking  a  service  for  another;*  the 
promise  to  pay  the  debts  of  a  firm;^  canceling  a  written 
agreement;"  the  substitution  of  a  sixty  days'  note  in  place 
of  cash;^  making  a  payment  on  a  promissory  note  before 
it  is  legally  demandable;^  an  adjournment  of  a  suit  in  a 
justice's  court;**  the  relinquishment  by  a  child  of  all  claim 
upon  his  father's  estate  ;^°  a  contract  between  two  indorsers 


T 


'  Ferrell  v.  Scott,  2  Spear,  344;  42 
Am.  Dec.  371. 

■'  Brown?-.  Ray,  10  Ired.  72;  51  Am. 
Dec.  370;  Jones  v.  Ashburner,  4  East, 
403;  Hilton  v.  Southwiek,  17  Me.  303; 
35  Am.  Dec.  253;  Carr  v.  Card,  34  Mo. 
513;  Underbill  /•.  Gibson,  2  N.  11.  352; 
9  Am.  Dec.  82;  Powell  ?•.  Brown,  3 
Jolius.  100;  Forstor  v.  Fuller,  G  Mass. 
58;  4  Aui.  Dec.  87;  Towusloy  v.  Sum- 
rail,  2  Pet.  182;  Lent  *'.  Padelford,  10 
Ma^fs.  230;  0  Ami.  Dec,  119;  Seaman  v. 
Seaman,  12  Wend.  381;  Watkins  v. 
.James,  5  .loncs,  105;  Dorwin  w.  Smith, 
35  \t.  (19;  Dver  v.  MePhee,  G  Col. 
174;  Pitt  V.  (lontlo,  49  Mo.  74;  New 
Hanover  Bank  r,  Bridgers,  98  N.  0. 
57;  2  Am.  St.  Rop.  317. 

i*  Howe  V.  O'.Mally,  1  Murph.  287; 
3  Am.  Dec.  093;  Babcock  v.  Wilson, 
17  Me.  372;  35  Am.  Dec.  203;  James 
V.  Fulcrod,  5  Tex.  512;  55  Am.  Dec. 
743;  Davis  v.  Calloway,  30  Ind.  112; 
95  Am.  Dec.  671;  Funk  v.  Hough,  29 
III.  145;  Downey  v.  Hinchman,  25  Ind. 
453;  Nunnally  v.  White,  3  Met.  584; 
Whitehead    v.    Potter,   4    Ired.   257; 


Appleton  V.  Chase,  19  Me.  74;  Byrd  v. 
Fox,  8  Mo.  574;  Society  in  Troy  v. 
Perry,  6  N.  H.  104;  (ieorge  r.  Harris, 
4  N.  H.  533;  17  Am.  Dec.  446;  Commis- 
sioners V.  Perry,  5  Ohi<i,  58;  White  v. 
Denielt,  2  Hall,  405;  Briggs  v.  Lizcr, 
30  N.  Y.  647;  Forney  v.  Shipp,  4 
Jones,  527;  Nott  v.  Johnson,  7  Ohio 
St.  270.  But  mutual  promises,  to  be 
obligatory,  nnist  bo  simidtaneous;  it 
will  not  be  sutlicient  it  alleged  to  be 
made  at  different  times  on  tlie  same 
day:  Livingston  v.  Rogers,  1  Caiiies, 
5S3;  Keep  t\  Goodrich,  12  Johns.  3'J7; 
Tucker  v.  Wond.s,  12  Johns.  190;  7 
Am.  Dec.  305;  James  r.  Fulcrod,  5 
Tex.  512;  55  Am.  Dec.  743. 

*  Hammond  v.  Hussey,  51  N.  H.  40; 
12  Am.  Hep.  41. 

^  ShoherandCarfjueville Lithograph- 
ing Co.  V.  Kerting,  107  111.  344. 
"  Weld  V.  Nichols,  17  Pick.  538. 
'  Smucker  v.  Larimore,  21  111.  267. 
^  Newsam  v.  Finch,  25  Barb.  175. 

•  Stewart   v.    McGuin,    1   Cow.    99; 
Richardson  v.  Brown,  1  Cow.  255. 

'•  Westoa  V.  Hight,  18  Me.  281. 
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of  a  note,  that  they  will  divide  the  loss  between  them;^  the 
desire  of  a  party  to  have  a  contract  discharged,  and  mutual 
promises  to  deliver  up  obligations  held  by  each;'*  becoming 
surety  in  an  executor's  bond;'  the  indorsement  of  a  prom- 
issory note;*  service  to  be  rendered  by  a  promisee  in  se- 
curing a  loan  for  the  promisor;^  an  agreement  to  pay  the 
expenses  of  another  person  if  he  will  take  a  trip  to  Eu- 
rope, in  no  way  connected  with  the  promisor's  business;^ 
payment  of  interest  in  advance;'  giving  permission  to  a 
party  to  assume  and  manage  a  defense  in  suit;^  the  sab.'  of 
an  equitable  title  to  land;*  the  assignment  of  a  lease,  sub- 
ject to  be  avoided  by  re-entry,  upon  the  part  of  the 
grantor;^"  the  benefit  to  a  bank  from  the  use  of  money 
collected  on  a  note;"  a  conveyance  of  land  to  another 
upon  the  latter's  promise  to  sell  it,  and  pay  over  the  price 
received  above  a  certain  sum;"  the  delivery  and  accept- 
ance of  goods;''  an  agreement  to  settle  and  arrange  mat- 
ters to  prevent  a  suit  from  being  brought  against  the 
promisor;'*  services  by  one  not  bound  in  law  to  render 
them  in  aiding  a  party  in  interest  in  his  preparation  for 
trial  by  disclosing  who  were  informed  upon  material 
points  and  what  they  testify  to.^^  A  subscription  to  a  com- 
mon object  with  others,  though  gratuitous,  creates  a  legal 
liability.'*     The  endowment  of  institutions  of  learning; 


'  Phillips  V.  Preston,  5  How.  278. 

^  Loach  V.  Ki'iich,  7  Iowa,  232. 

1  Perkins  v.  Maytield,  5  Port.  182. 

♦  Litchfield  v.  Falconer,  2  Ala. 
280. 

•*  Barley  v.  Buell,  70  Cal..335. 

B  Devecniou  i\  Shaw,  (i'J  Md.  109;  9 
Am.  St.  Rep.  422. 

'  Dickersoii  v.  Ripley  Co.,  6  lad.  128; 
03  Am.  Dec.  373. 

^  Good.speed  v.  Fuller,  46  Mo.  141; 
71  Am.  Doc.  r)73. 

»  Whitheck  /-.Whitbeck,  9  Cow.  2GG; 
18  Am.  Doc.  503. 

'••  Spear  v.  Fuller,  8  N.  H.  174;  28 
Am.  Dec.  391. 

1'  Thompson  v.  Bank,  3  Hill,  77;  30 
Am.  Doe.  354. 

1^  Liuscott  V.  Mclntire,  15  Me.  201; 
33  Am.  Dec.  G03. 


"  McDaniels  V.  Robinson,  26  Vt.  316; 
62  Am.  Due.  574. 

1*  Coljb  r.  Cowdery,  40  Vt.  25;  94 
Am.  Dec.  370. 

'■^  Cobb  V.  Cowdery,  40  Vt.  25;  94 
Am.  Dec.  370. 

'"  Norton  V.  Janvier,  5  Harr.  340; 
McDonald  ?'.  Gray,  II  Iowa,  508;  79 
Am.  Doc.  509;  Comstock  v.  Howd,  15 
Midi.  237;  State  Troadurer  v.  Cross,  9 
Vt.  28'J;  31  Am.  Dec.  626;  Parsonage 
Fund  V.  Riploy,  6  Me.  442;  VVilliMins 
College  I'.  Dantorth.  12  Pick.  541;  Oliio 
College  V.  Love,  16  Oliio  St.  20;  Doyle 
V.  Glasscock,  24  Tex.  200.  But  see 
Cottage  St.  Meth.  Church  v.  Kendall, 
121  Mass.  528;  23  Am.  Rep.  286; 
University  of  Des  Moines  v.  Living- 
ston, 57  Iowa,  307;  42  Am.  Rep.  42; 
Johnson  v.  University,  41  Ohio  St.  527; 
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the  expense,  liability,  anrl  trouble  of  oflieers  of  such  in- 
stitutions in  raising  endowments;  or  the  undertaking  of 
such  oiliccrs  to  give  "  free  tuition  to  twenty  students  for- 
ever,"—  constitute  a  sufficient  consideration  upon  which 
to  base  a  contract.' 

But  a  promise  to  bear  part  of  the  expense  of  suit  made 
by  one  not  interested  in  and  not  a  party  to  the  suit  is 
not  a  good  consideration  i'^  nor  is  an  agreement  by  a  post- 
master's successor  to  redeliver  a  certain  letter-case  owned 
by  the  postmaster,  if  on  writing  to  Washington  the  latter 
found  that  the  department  did  not  claim  it;'  nor  an 
agreement  to  convey  land  when  it  shall  be  paid  for  from 
the  profits  to  be  realized  by  the  purchaser;*  nor  a  written 
agreement  to  give  A  the  refusal  of  a  farm,  with  no  agree- 
ment on  the  part  of  A  to  take  it.® 

Illustrations. — Consideration  Present, — A  cotton-factor 
advanced  money  to  A,  who  agreed  to  repay,  with  interest,  and 
to  ship  a  certain  quantity  of  cotton  to  the  factor,  otherwise  to 
pay  commissions.  Held,  that  A's  promise  was  based  on  a  suf- 
ficient consideration:  Norwood  v.  Faulkner,  22  S.  C.  367;  53 
Am.  Rep.  717.  D.  failed  to  fulfill  a  contract  to  construct  a 
steam-engine  for  ISl.  within  a  specified  time.  He  then  refused 
to  deliver  it  unless  M.  would  take  it  in  satisfaction  of  the  con- 
tract, and  M.  ngroed  so  to  receive  it.  Held,  that  this  agreement 
was  supported  by  a  suflicient  consideration,  as  D.,  althougli 
liable  to  damages  for  his  breach  of  tlie  contract,  had  the  option 
of  refusing  to  deliver  the  engine:  Monre  v.  Detroit  etc.  Works, 
14  Mich.  266.  By  parol  an  intestate  agreed  with  a  married 
woman  tliat  if  she  would  change  her  place  of  residence,  and 
remove  and  reside  with  her  husband  near  the  intestate  for  the 
residue  of  his  life,  she  should  receive  a  certain  amount  upon 
his  death.  Held,  valid  and  founded  upon  sudicient  considera- 
tion: Adams  v.  Honne^s,  62  l>arb.  32G.  A  being  an  indorser 
on  certain  notes,  some  of  whieli  are  due  and  some  not,  B,  in 
consideration  that  he  will  pay  those  notes,  promised  to  pay  him 
a  certain  sum.  A  paid  the  notes.  JTeld,  a  consideration,  bind- 
ing 13  to  fulfill  his  promise:  VAmoreux  v.  Gould,  7  N.  Y.  34U; 


'  Burlin;^to!i  University  v.  Barrett, 
22  Iowa.  00;  92  Am.  Deo.  377. 

'^  Wliitsoii  ('.  Fowlkes,  1  Head,  533; 
73  Am.  Deo.  185. 


"  Smith  V.  Force,  31  Minn.  119. 
♦  Beall  r.  Clark,  71  Ga.  818. 
^  Baruett  v.  Bisoo,  4  Johns.  235. 
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")7  Am.  Dec.  524.  A  and  B,  being  in  failing  circumstances, 
and  about  to  make  an  aspignniont  to  tbe  defondant  for  tbe 
benefit  of  creditors,  expressed  a  wi.'<h  to  prefer  their  workmen, 
but  did  not  carry  it  into  elleet,  in  consequence  of  a  promise  by 
the  defendant  that  tliey  sliould  be  paid  at  any  rale.  JL'hl^ 
lliat  tlie  defendant  was  liable  on  this  promise:  Hind  v.  ITnhUhip, 
2  Watts,  104;  26  Aiu.  Dec.  107.  A  agreed  to  pay  an  agent  a 
certain  sum  if  he  sold  a  farm,  and  half  that  sum  if  the  owner 
8old  it  outside  his  influence.  Held,  a  good  consideration:  llos- 
kins  V.  Fogg,  GO  N.  H.  402. 

Illustrations  (Continued).  —  Consideration  Absent. —  F. 
held  a  note  of  a  deceased,  which  he  gave  up  to  A.'s  sons  upon 
their  promise  to  pay  the  amount.  A.  left  no  property,  and  there 
was  no  administrator.  Held,  without  consideration,  and  not 
enforceable:  Schroeder  v.  Fink,  60  Md.  436.  A  and  B  executed 
an  agreement  for  the  payment  of  the  amount  of  a  note  previ- 
ously given  by  C  to  D  for  the  accommodation  of  B  and  an- 
otlier.  Held,  that,  as  against  A,  the  agreement  was  without 
consideration,  and  could  not  be  enforced:  Farnsworth  v.  Clark, 
44  Barb.  601.  By  agreement  between  A  and  B,  B  Avas  sub- 
stituted in  A's  place  as  a  bidder  at  an  auction  sale,  and  B's 
title  being  called  in  question,  B,  foreseeing  some  expense  in  the 
defense  of  the  suit,  persuaded  A  to  promise  to  share  it  equally 
with  him.  Held,  that  there  was  no  consideration  for  the  agree- 
ment: Whitson  v.  Fowlkes,  1  Head,  533;  73  Am.  Dec.  184.  A 
purchaser  at  a  sheriff's  sale  afterwards  promised  the  wife  of 
the  debtor  to  secure  to  her  the  balance,  if  any,  of  the  price  he 
should  obtain  for  the  property  after  reimbursing  himself.  Held, 
that  the  promise  was  nudum  pactum,  and  void:  Heathman  v. 
Hall,  3  Ired.  Eq.  414.  H.  purchased  a  quantity  of  tin  in 
boxes  for  one  F.  at  his  request,  and  delivered  it  to  him  in  the 
same  condition,  unopened;  afterwards,  on  opening  the  boxes,  it 
was  found  that  the  tin  was  materially  damaged,  of  which  H. 
had  reasonable  notice,  and  thereupon  promised  F.  to  make  him 
an  equitable  allowance  therefor.  Held,  thai  the  promise  was  void 
for  want  of  a  consideration:  Hawley  v.  Farrar,  1  Vt.  420.  The 
parties  to  a  controversy  having  agreed  in  writing  to  submit  it 
to  the  determination  of  arbitrators,  two  other  persons,  not  in- 
terested, promised,  in  writing,  that,  in  consideration  of  said  sub- 
mission, they  would  pay  whatever  sum  should  be  awarded 
against  one  of  the  parties.  Held,  that  the  promise  was  without 
consideration,  and  not  binding:  Barlow  v.  Smith,  4  Vt.  139.  An 
attorney  receives  a  claim  for  collection,  and  is  directed  to  de- 
tain out  of  the  moneys  collected  a  sum  due  him;  and  the  owner 
afterwards  assigns  the  whole  claim  to  another,  and  the  attorney 
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ifoiTiises  to  pay  it  to  the  latter.  IFrld,  tliat  the  attorney  might, 
lotwithstancliiig,  retain  the  aniount  duo  to  him,  his  promise 
leing  nudum  jMctum;   Taylor  v.  Bates,  5  Cow.  370. 


P 

notw 

being 


^  2245.  Exceptions  —  Contracts  under  Seal,  and  Ne- 
gotiable Paper.  —  If  the  parties  use  the  solemnities  of  a 
deed  in  which  to  record  their  agreement,  a  consideration 
will  be  2^i"esumed.'  But  a  mere  written  agreement  is  no 
different  from  an  oral  contract,  and  requires  a  considera- 
tion to  support  it."  By  the  law  merchant,  negotiable  in- 
struments are  presumed  to  have  been  given  for  a  con- 
sideration.' 

§  2246.     Adequacy  of  Consideration  Immaterial.  —  So 

long  as  it  is  something  of  real  value  in  the  eye  of  the  law, 
whether  or  not  the  consideration  is  adequate  to  the 
promise  is  immaterial.*     The  slightest   consideration  is 


'  Page  V.  Trufant,  2  Mass.  159;  3 
Am.  Dec.  41,  McClanalian  v.  Hemler- 
son,  2  A.  K.  Marsh.  388;  12  Am. 
Dec.  412;  Cusack  v.  White,  2  Mill, 
279;  12  Am.  Dec.  609;  Smith  v. 
Smith,  .36  Ga.   184;  91  Am.  Dec.  761. 

••^  Crawford's  Appeal,  61  Pa.  St.  52; 
100  Am.  Dec.  609;  Cook  v.  Bradley, 
7  Conn.  57;  18  Am.  Dec.  79;  People 
V.  Shall,  9  Cow.  778;  Burnett  v.  Bisco, 
4  Johns.  235;  Thacher  v.  Dinsmore,  5 
Mass.  301;  Brown  v.  Adams,  1  Stew. 
51;  18  Am.  Dec.  36;  Beverleys  v. 
Holmes,  4  Munf.  95;  Clark  v.  Small, 
6  Yerg.  418;  Roper  v.  Stone,  Cooke, 
497;  Perrine  v.  Cheeseman,  11  N.  J. 
L.  174;  19  Am.  Dec.  388;  Mosby  v. 
Leeds.  3  Call,  4.39. 

»  Conine  v.  R.  R.  Co.,  3  Houst.  288; 
89  Am.  Dec.  230. 

*  Anson  on  Contracts,  63;  Lawrence 
V.  McCalniont,  2  How.  426;  Hind  v. 
Holdship,  2  Watts,  104;  26  Am.  Dec. 
107;  Spann  v.  Baltzoll,  1  Fla.  301;  46 
Am.  Dec.  .346;  Dufifey  v.  Shockey,  1 1 
Ind.  70;  71  Am.  Dec.  .348;  Goodspeed 
V.  Fuller,  46  Me.  141;  71  Am.  Dec. 
573;  Givan  v.  Swadley,  3  Ind.  484; 
Bryan  v.  Dyer,  28  111.  188;  Shepard  v. 
Rliodes,  7  R.  I.  470;  84  Am.  Dec. 
573.  "A  very  slight  advantage  to 
cue  party,  or  a  trilling  inconvenience 


to  the  other,  is  snfTiciont  consideration 
to  support  a  contract":  Black,  (,'.  J., 
in  Harlan  v.  Harlan,  20  Pa.  St.  305; 
Davis  V.  Steiner,  14  Pa.  St.  27«>;  53 
Am.  Dec.  547.  In  Schnell  v.  Noll,  17 
Ind.  29,  79  Am.  Dec.  453,  a  wife  hav- 
ing  died  and  leaving  a  will,  but  no 

Eroperty  out  of  which  to  pay  legacies 
equeathed  by  her,  her  husband,  after 
her  decease,  agreed  to  pay  the  legatees 
the  several  sums  bequeathed  by  her. 
The  court  said:  "The  case  turned  be- 
low, and  must  turn  here,  upon  the 
question  whether  the  instrument  sued 
on  does  express  a  consideration  suffi- 
cient to  give  it  legal  obligation, 
as  against  Zacharias  Schnell.  It 
specihes  three  distinct  considera- 
tions for  his  promise  to  pay  six 
hundred  dollars:  1.  A  promise  on 
the  part  of  the  plaintiffs  to  pay  him 
one  cent;  2.  The  love  and  affection  he 
bore  his  deceased  wife,  and  the  fact 
that  she  had  done  her  part,  as  his  wife, 
in  the  acquisition  of  property;  3.  The 
fact  that  she  had  expressed  her  desire, 
in  the  form  of  an  inoperative  will,  that 
the  persons  named  therein  should  have 
the  sums  of  money  specified.  The 
considerati(m  of  one  cent  will  not 
support  the  pronuse  of  Schnell.  It  is 
true  that,  as  a  general  propositiou,  in- 
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sufficient  to  support  the  most  onerous  obligation,  and 
courts  will  not  limit  the  moiisuro  of  value  in  such  cases, 
when  neither  fraud,  mistake,  nor  illegality  is  shown.^  The 
surrender  of  an  old  note  is  sulFieient  consideration  for  a 
new  one  executed  by  the  surety,  who,  knowing  the  fjiets, 
but  mistaking  the  law,  erroneously  supposed  himself  lia- 
ble when  in  fact  he  was  discharged.'*  But  the  execution 
of  a  deed  which  conveys  nothing  is  not  a  suirieient  con- 
sideration to  support  a  promise  by  the  grantee  to  the 
grantor.^ 

Illustuations.  — A,  in  consideration  that  B  will  permit  him 
to  weigli  two  boilers  belonging  to  B,  promises  B,  etc.  Held,  that 
the  consideration  is  suflicient:  Bainhrldge  v.  Firvistone,  8  Ad. 
&  E.  743.     C  promises  to  do  a  certain  thing  in  consideration 


adequacy  of  consideration  will  not 
vitiate  an  agreement:  Baker  v.  Rob- 
erts, 14  Ind.  552.  But  this  doctrine 
does  not  apply  to  a  mere  exchange  of 
sums  of  money,  of  coin,  whose  value 
is  exactly  fixed,  but  to  the  exchange 


where  such  claim  is  equally  ground- 
less, a  promise  upon  a  compromise  of 
it,  or  of  a  suit  upon  it,  is  not  lu;;ally 
binding:  Spahr  v.  HoUingshead,  8 
Biaukf.  415.  There  was  no  mistake  of 
law  or  fact  in  this  case,  as  the  agree- 


of  sometiiing  of,  in  itself,  indeterminate    meut  admits  the  will  inoperative  and 
value  for  money,  or  perhaps  for  some    void.     Tiie  promise  was  simply  one  to 


other  thing  of  indeterminate  value, 
In  this  case,  had  the  one  cent  men- 
tioned been  some  particular  one  cent, 
a  family  piece,  or  ancient,  remarkable 
coin,  jjossessing  an  indeterminate 
value,  extrinsic  from  its  simple  money 
value,  a  different  view  might  be  taken; 
as  it  is,  the  mere  promise  to  pay  six 
hundred  dollars  for  one  cent,  even  liad 
the  portion  of  that  cent  due  from  the 
plaintiff  been  tendered,  is  an  uncon- 
scionable contract,  void  at  first  l)lusli, 
upon  its  face,  if  it  be  regarded  as  au 
earnest  one:  Hardcsty  i;.  Smitli,  .'?  Ind. 
39.  Tlio  consideration  of  one  cent  is 
plainly,  in  this  case,  merely  nominal, 
and  intended  to  be  so.  As  the  will 
and  testament  of  Schnell's  wife  im- 
posed no  legal  obligation  upon  liiin 
to  discharge  her  beiiiiests  out  of  his 
property,  and  as  she  had  none  of  her 
own,  his  promise  to  discharge  them 
was  not  legally  binding  u])on  him  on 
that  ground.  A  moral  consideration 
only  will  not  support  a  promise:  lad. 
Dig.  13.  And  for  the  same  reason,  a 
valid  consideration  for  his  i)romise 
cannot  be  found  in  the  fact  of  a 
compromise  of  a  disputed  claim;   for 


make  a  gift.  The  past  services  of  his 
wife,  ami  the  love  and  affection  he  had 
borne  her,  are  objectionable  as  legal 
considerations  for  Schnell's  promise, 
on  two  grounds:  1.  They  are  jjiist 
considerations:  Ind.  Dig.,  13;  2.  The 
fact  that  Schnell  loved  his  wife,  and 
that  she  had  been  industrious,  consti- 
tuted no  consideration  for  his  promise 
to  pay  J.  B.  Nell  and  the  Lorenzes  a 
sum  of  money.  Whothor,  if  his  wife, 
in  her  lifetime,  had  made  a  bargain 
witli  Schnell  that,  in  consideration  of 
his  promising  to  pay,  after  her  death, 
to  the  persf)ns  luinied,  a  sum  of  money, 
she  would  be  industrious  and  worthy 
of  his  affection,  sudi  a  promise  would 
have  been  valid  and  consistent  with 
l)ul)lio  policy,  we  need  not  decide, 
his  Nor  is  the  fact  that  Schnell  now  ven- 
erates the  memory  of  his  deceased 
wife  a  legal  consideration  for  a  prom- 
ise to  pay  anv  third  person  money." 

'  Darrow  v.  Walker,  48  N.  Y.  Sup. 
Ct.  G. 

^  Churchill  V.  Bradley,  58  Vt.  403; 
56  Am.  Rep.  563. 

^  Murphy  v.  Jones,  7  Ind.  529.     But 
see  Alien  v.  Pegram,  16  Iowa,  163. 
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^t.  403; 


of  T)'s  giving  him  up  a,  cortain  gunraiity.  Tho  guaranty  Is  in- 
valid, and  not  cntbfcoable  at  law.  IfrhJ,  that  tho  consideration 
is  sullicicnt:  Iht'uih  v.  JSronh,  10  Ad.  it  El.  oOi).  A  promised 
tho  hushand  of  a  favorito  niece  that  he  would  pay  five  thousand 
dollars  towards  the  price  of  a  farm,  if  the  husiiaml  would  huy 
it  instead  of  removing  to  another  state,  and  the  hushand  did 
huy  it  and  live  there.  Held,  that  there  was  a  good  consideration 
for  A's  promise:  Jicrry  v.  (innbhi,  1  M(!t.  (Ivy.)  T).')."..  An  om- 
l)loyer  gave  to  his  employee  a  writing  reciting  that  slio  had  heen 
in  his  OMjploy  twenty-three  years  as  saleswonum,  and  had  heen 
faithful,  and  that  he  wished  to  give  lier  "additional  compensa- 
tion," and  agreeing  to  give  her  a  due  hill  for  three  thousand 
dollars,  payable  within  a  year  from  his  death;  and  on  the  same 
day  he  executed  and  delivered  a  due  hill  accordingly,  expressed 
to  he  for  "additional  compensation."  He  died  two  months 
after.  She  accepted  six  dollars  as  a  compensation  for  one 
week's  wages  after  his  death,  and  had  frequently  done  so  be- 
fore. There  was  no  direct  proof  that  the  previous  compensation 
was  in  full.  IleUl,  that  she  might  recover  on  the  due  bill: 
Bcntley  v.  Lamb,  112  Pa.  St.  480;  56  Am.  Rep.  330. 

§  2247.  In  Equity. — Mere  inadequacy  of  consideration 
is  not  a  ground  upon  which  equity  will  set  aside  a  con- 
tract, or  even  refuse  a  decree  for  specific  performance,  or 
an  injunction  to  restrain  a  breach.'  But  great  inade- 
quacy in  the  consideration  may  be  material  evidence  of 
fraud  or  imposition,  and  so  support  a  claim  for  relief.'^ 

§  2248.  "Good"  and  "Valuable"  Consideration  Distin- 
guished.— A  good  consideration  is  such  as  that  of  blood, 
or  of  natural  love  and  ailection,  when  a  man  grants  an 


But 


163. 


'  Ilohiics  V.  Fresh,  fl  Mo.  201;  Mann 
V.  Bettcrly,  '1\  Vt.  3'J(];  Jiulgc  v.  AVil- 
kins,  V.)  Ala.  70");  I'dttor  v.  Everett, 
7  \ivA..  Ell.  ]")'_';  .Maddox  v.  Simmons, 
31  Ga.  al-J;  Chairo.s  /•.  Urady,  10  Fla. 
133;  Woolfolk  V.  lih.unt,  3  Hayw. 
147;  9  Am.  Dec,  730;  Heard  v.  Camp- 
bell, 2  A.  K.  Marsh.  12o;  \'2  Am.  Dee. 
30-'. 

•■!  Coles  V.  Trecothiek,  9  Ves.  'J4G. 
la  IJorell  v.  Dann,  2  Hare,  A^A),  Wig- 
ram,  V.  0.,  says:  "Mere  inadetjuacy 
of  consideration  is  not  a  ground  even 
for  refusing  a  decree  for  specific  per- 
formance of  an  unexecuted  contract, 


and  still  less  can  it  he  a  ground  for 
r(,'si.'inding  an  executed  eontraet.  The 
only  exception  is  where  tlie  inade- 
quacy of  coiisidoratioM  is  so  gi'oss  as  of 
itself  to  prove  fraud  or  imposition  on 
the  i)art  of  the  purcli:iser.  Fraud  in 
the  purchaser  is  of  tho  essence  of  tho 
ohjection  to  the  contract  in  such  a 
case":  Gifford  v.  Thorn,  9  N.  J.  Eq. 
702;  Beard  v.  Camphell,  2  A.  K. 
Marsh.  125;  12  Am.  Dec.  3G2;  Cruise 
V.  Cliristopher,  5  Dana,  181;  Davidson 
V.  Little,  22  Pa.  St.  245;  00  Am.  Dec. 
81;  Feigley  v.  Feigley,  7  Aid.  537;  61 
Am.  Dec.  375. 
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estate  to  a  near  rol.ition,  ])oiii<:;  founded  on  motives  of 
gcMici'osity,  prudence,  and  natural  duty;  a  valuable  con- 
sideration is  such  ns  marria,<;o,  money,  or  the  like,  which 
the  law  esteems  an  equivalent  given  for  the  grant."' 
Tliereforo  a  promise  founde*!  on  a  "good"  consideration 
is  a  gratuitous  promise,  and  void.'  Deeds  made  upon 
gocwl  consideration  only  are  considered  as  merely  volun- 
tary; and  although  tliey  may  ho  valid  at  law  between  the 
j)arties,  are  not  aided  in  e(^..ity;  and  they  are  liable  to  bo 
hehJ  void  as  against  creditors  and  purchasers  for  value.'' 

§  2249.  Moral  Obligation  Insufficient.  —  A  promise 
made  under  a  sense  of  moral  obligation  is  not  made  upon 
a   sufficient   consideration,  and  is   not   legally  binding.^ 


'  2  Bla.  Com.  207. 

'^  Leako  oil  Coiitiacta,  GIT);  Priostcr 
V.  Priestir,  Rich.  Eii-  Cas.  '20;  'J.3  Am. 
Dec.  I'.ll;  Hollcy  r.  A.laiu.s,  10  Vt. 
1>!H);  4'_'  Am.  D.c.  508;  Kennedy  v. 
Ware,  1  Pa.  St.  44.");  44  Am.  Dec.  145; 
KtM  fer  r.  Grayson,  70  Va.  517;  44  Am. 
K(.p.  171;  Kirkpatrick  v.  Taylor,  43 
111.  207. 

»  2  Bla.  Com.  297. 

*  Eastwood  V.  Kenyon,  11  Ad.  &  El. 
438;  Shepard  v.  Rhodes,  7  R.  I.  470; 
84  Am.  Dec.  573;  Cobb  v.  Cowdry,  40 
Vt.  25;  1)4  Am.  Dec.  370;  Up<like  v. 
Titus,  13  N.  J.  Eq.  151;  Valentine  v. 
Foster,  1  Met.  520;  35  Am  Dec.  377; 
Sclinell  V.  Nell,  17  Ind.  2l>;  ■'9  Am. 
Dec.  453;  Porterfield  r.  ^{iitlr,  47 
Misa.  105;  12  Am.  Rep.  .'!20;  C-.eer  v. 
Archer,  2  Barb.  420.  S.,i  State  v. 
Reigart,  1  (till.  1;  39  An..  t)ec.  628. 
In  Mills  V.  Wyman,  3  Pick.  208,  Par- 
ker, C.  J.,  says:  "It  is  said  a  moral 
obligatit>n  is  a  sufHcient  consideration 
to  support  an  express  promise;  and 
some  authorities  lay  down  the  rule 
thus  broadly;  but  upon  examination 
of  the  cases,  we  are  satisfied  that  the 
universality  of  the  rule  cannot  be  sup- 
ported, and  that  there  must  have  been 
some  pre-existing  obligation  which 
has  become  inoperative  by  positive 
law  to  form  a  basis  for  an  effective 
promise.  The  cases  of  debts  barred 
by  the  statute  of  limitations,  of  debts 
incurred  by  infants,  of  debts  of  bank- 


rupts, are  generally  put  for  illustra- 
tion of  tiio  rule.  Express  promises 
founded  on  sucii  pre-existing  e(|uitablo 
obligations  may  bu  enforced;  there  is 
a  good  consideration;  they  merely  re- 
move an  im|)cdiment  created  by  law 
to  the  recovery  of  debts  honestly  due, 
but  which  public  policy  ])rotect3  the 
debtor:)  from  being  compelled  to  pay. 
In  all  these  cases  tliere  was  originally 
a  quid  pro  quo;  and  according  to  the 
principles  of  natural  justice,  the  party 
receiving  ought  to  pay;  but  the  legis- 
lature has  said  he  shall  not  be  coerced; 
then  comes  the  promise  to  pay  the 
debt  that  is  barred,  the  promise  of  the 
man  to  pay  the  debt  of  the  infant,  of 
the  discharged  bankrupt  to  restore  to 
his  creditor  what  by  the  law  ho  had 
lost.  In  all  tl.t'se  cases  there  is  a 
moral  obligation  founded  upon  an  ante- 
cedent valuable  considerati<m.  These 
{tromises  therefore  have  a  sound  legal 
tasis.  They  are  not  promises  to  pay 
something  for  nothing, — not  naked 
pcacts,  —  but  the  voluntary  revival  or 
creation  of  obligation  which  before 
existed  in  natural  law,  but  which  had 
been  dispensed  with,  not  for  the  bene- 
fit of  the  party  obliged  solely,  but 
principally  for  the  public  convenience. 
If  moral  obligation,  in  its  fullest  sense, 
is  a  good  substratum  for  an  express 
promise,  it  is  not  easy  to  perceive  why 
it  is  not  equally  good  to  support  an 
implied  promise.     What  a  man  ought 
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Where  services  iiro  reiidorod  gratuitously,  ii  9ubsL'(|U('nt 
proiuisio  to  i){iy  Tor  Ihuiu  is  not  biudiuj;.'  Where  a  (h'lit 
has  boeu  Vflunturily  rel(!ase(l,  un  expfes.s  prouiiso  (h)es 
not  revive  it,  nor  does  it  form  a  suHit'iont  consideration 
to  HUp[)ort  a  new  promise."  Where  a  ni()rl;j;a;;o  of  a 
homestead  is  void  because  the  wife's  acknowled^iiicnt  is 
defective,  the  husband's  agreement,  after  default,  to  j)ay 
rent  to  the  mortgagee  is  M'ithout  consideration,  and  void.'' 
There  is  no  such  obligation  upon  children  to  pay  debts  of 
their  father,  from  whose  estate  tlicy  have  not  received 
any  benefit,  as  will  constitute  a  moral  consideration 
which  will  sustain  a  new  nolo  given  by  a  child  for  the 
principal  of  the  father's  note  after  it  has  been  discharged 
in  bankruptcy.'* 

But  in  certain  cases  a  moral  obligation  has  been  con- 
sidered a  sufficient  consideration  to  support  a  promise;  as, 
for  example,  the  moral  obligation  to  pay  legal  interest  on 
a  usurious  bond  has  been  held  sufficient  consideration  to 
support  a  new  bond  with  hgal  intcest.'  So  where  a  per- 
son beat  and  turned  his  slave  out  of  doors,  a  person  who 
furnished  the  slave  with  food  and  medicine  was  allowed 
to  recover  of  the  master,  the  court  holding  that  the  moral 
obligation  of  the  latter  to  support  the  slave  would  uphold 
an  implied  promise  on  his  part  to  rocompenso  the  plain- 
tiff;" so  where  a  mistake  was  made  in  a  deed,  and  the  party 
subsequently  promised  to  make  a  new  deed  to  conform 
with  the  contract.^  A  debt  barred  by  the  statute  of  limi- 
tations, or  by  operation  of  law  not  affecting  the  right,  is  a 
sufficient  consideration  for  a  new  promise  to  pay  it.^ 

to  do,  generally  he  rii^ht  to  be  made  *  McElveu  v.  Sloan,  50  Oa.  208. 

to  do,  whether  he  promise  or  refuse.  ^  Kilbourn  v.  Bradley,  3  Day,  350;  3 

lint  tlie  law  of  society  has  left  most  of  Am,  Dee.  273. 

such  ol)lij,'atioiis  to  tlie  interior  forum,  "  FairchiM  v.  Bell,  2  Brev.  129;  3 

as  the  tribunal  of  conscience  has  been  Am.  Dec.  702. 

aptly  called."  '  Cardwell  v.  Strother,  Litt.  Sel.  Cas. 

'  Allen  V.  Bryson,  67  Iowa,  591;  56  429;  12  Am.  Dec.  326. 

Am.  Rep.   358.  »  Lonsdale  v.  Brown,   4  Wash.   86; 

•^  Shepard  v.   Rhodes,  7  R.  I.  470;  McKelvey  v.  Tate,  3  Rich.  339;  Wo- 

84  Am.  Dec.  573.  mack  v.  Womack,  8 Tex.  397;  58  Am. 

'  Strausa  V.  Harrison,  79  Ala.  324.  Dec.   119;  Jamison   v.    Lui'low,  3  La. 
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Tmatstrattons.  —  A  son  promised  a  person  who  had  furnished 
his  fatlier  witli  necessaries  to  pay  him.  HchJ,  not  a  lefjal  con- 
sideration, and  the  promise  was  not  enforceable:  Cook  v.  Ihddley, 
7  Conn.  57;  18  Am.  Dec.  79.  A  man  luiving  seduced  a  woman 
j>roniised  to  pay  her  an  annuity  of  three  liundred  dollars  a  year. 
Ih'hJ,  not  enforceable:  Beaumont  v.  Rccre,  8  Q.  B.  4<S3.  A  son 
promised  to  indemnify  a  constable  on  the  sale  of  goods  levied 
on  as  the  property  of  liis  father.  Ilekl,  not  enforceable:  Nixon 
V.  Vanhisc,  5  N.  J.  L.  491;  8  Am.  Dec.  619.  On  a  debtor  mak- 
ing an  agreement,  his  creditors  give  him  a  release  of  their  claims. 
Tlie  debtor  subsequently  promises  to  pay  a  debt  in  full.  Held, 
no  consideration  to  support  the  promise:  Warren  v.  ]Vhitney,  24 
Me.  561;  41  Am.  Dec.  4UG.  A  minor  child  purchased  goods  on 
his  father's  credit,  but  without  his  knowledge.  The  latter 
afterwards  agreed  to  pay  for  them.  //e?(i!,  without  consideration, 
and  unenforceable:  Freeman  v.  Robinson,  38  N.  J.  L.  383;  20  Am. 
Rep.  399.  Money  was  paid,  and  a  receipt  taken,  and  the  cred- 
itor sued  for  the  same  debt,  and  recovered,  the  debtor  not  being 
able  to  produce  the  receipt;  and  subsequently  the  original 
creditor  promised  to  refund  upon  his  debtor's  producing  the 
receipt.  Held,  that  the  moral  and  equitable  obligation  to 
refund  was  sufficient  to  support  the  promise:  Bentley  v.  Morse, 
14  Johns.  468.  A  guardian  was  morally,  though  perhaps  not 
legally,  bound  to  make  good  a  loss  which  his  ward  had  suffered. 
A  promissory  note,  executed  by  him  to  his  ward  for  the  amount 
of  the  loss,  held,  founded  on  a  sufficient  consideration,  and 
binding  upon  him:  Scott  v.  Carruth,  9  Yerg.  418.  A  son,  who 
was  of  full  age,  and  had  ceased  to  be  a  member  of  his  father's 
family,  was  suddenly  taken  sick  among  strangers,  and  being 
poor  and  in  distress,  was  relieved  by  the  plaintitf,  and  afterwards 
the  father  wrote  to  the  plaintiff,  promising  to  \niy  the  expenses 
incurred.  Held,  tliat  the  proiiiise  would  not  sustain  an  action: 
Mills  V.  Wyman,  3  Pick.  207. 

§  2250.  Promise  to  do  What  Party  is  already  Legally 
Bound  to  do  Insufficiert.  — A  promise  to  perform  what  a 
person  is  under  a  previous  legal  obligation  to  perform 
forms  no  new  matter  for  a  consideration,  and  cannot  sup- 
port a  promise.^  The  voluntary  restoration  of  that  to 
which  one  is  entitled  is  not  a  good  consideration;^  nor  is 


Ann.  492;  Sliepard  v.  Rogers,  7  R.  I. 
470;  84  Am.  Doc.  57.S;  Scouton  v. 
Eisloril,  7  Johns.  .SO;  Erwiii  v.  Saiiu- 
(leis,  1  Cow.  249;  13  Am.  Dec.  .')20; 
Shi))[iey  v.  Henderson,  14  Johns.  178; 
7  Am.  Dec.   458;  Maxim   v.  Morse,  8 


Mass.  127;  Katz  v.  Moore,  1.3  Md. 
5GG;  Feeny  v.  Daly,  8  Cal.  84. 

'  EUisou  V.  Jackson  Co.,  12  Cal. 
542. 

^  McDonald  v.  Neilson,  2  Cow.  139; 
14  Am.  Dec.  431. 
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the  refraining  from  an  illegal  act;'  nor  the  payment  of  a 
<lebt  clearly  due."  The  promise  of  a  surety  to  pay  a  debt 
for  which  he  is  already  liable  will  not  support  a  mortgage.* 
An  agreement  between  the  plaintiff  and  the  constable 
who  has  the  execution  for  a  compensation  greater  than 
that  allowed  by  law  is  void.^  So  is  a  promise  to  a  jailer 
by  a  prisoner  to  pay  for  services  and  attention  to  his 
prisoner  which  the  law  made  it  his  duty  to  perform  is 
not  obligatory.  But  a  promise  to  pay  for  extraordinary 
attention  and  services  in  his  sickness,  which  the  law  did 
not  make  it  the  duty  of  the  jailer  to  perform,  is  binding."' 

Tllustrations.  — A  promises  to  pay  a  witness  for  liis  loss  of 
time  if  he  will  attend  a  trial  and  testify.  The  witnoss  has 
already  been  subposnaed  and  been  paid  his  legal  fees.  The  con- 
tract is  void  for  want  of  consideration:  Willis  v.  Pecl-hnvi,  1 
Ball  &  B.  515;  Collins  v.  Godefroy,  1  Barn.  &  Adol.  949.  A 
promises  to  pay  B,  a  sheriff,  for  doing  something  which  the  law 
makes  it  his  duty  to  do.  The  promise  is  void:  Smith  v.  Whil- 
din,  10  Pa.  St.  39;  49  Am.  Dec.  572.  A  sailor  agreed  to  work 
a  certain  voyage  for  a  certain  sum.  On  the  voyage,  the  sailor 
refused  to  work  unless  the  captain  would  agree  to  pay  him 
more,  which  he  did.  The  promise  is  void:  SUlk  v.  Myrick,  2 
Camp.  317.  A  person  agreed  to  go  to  the  war  for  a  bounty  of 
$250.  Afterwards,  another  township  offering  him  more,  he  re- 
fused to  carry  out  his  agreement  until  the  former  offered  him 
$350.  The  promise  was  void:  Reynolds  v.  Nugent,  25  Ind.  328. 
A  lessee  was  in  default  under  a  covenant  to  repair.  Held,  that 
a  promise  by  him  to  repair  at  a  future  day  was  no  considera- 
tion for  a  promise  by  the  lessor  to  give  time  for  the  repairs  and 
forbear  bringing  an  action  until  that  day:  Bayleyx,  lloman,  3 
Bing.  N.  C.  915. 


§  2251.  Payment  of  Part  of  Debt— Compromise — Ex- 
ceptions.—  Payment  of,  or  a  promise  to  pay,  part  of  a 
certain  and  immediate  debt  is,  alone,  no  consideration  for 
the  discharge  or  forbearance  of  the  residue.®     But  to  this 


'  Vooihees  v.  Reed,  17  111.  App.  21. 
'  Swaggard  v.  Hancock,  25  Mo.  App. 
606. 

3  Harris  v.  Cassady,  107  Ind.  1.58. 
♦  Downs  V.  TSIdilynn,  2  Hilt.  14. 
5  Trundle  r-.  Riley,  17  B.  Mon.  396. 


*  Cumber  v.  Wane,  1  Siniiigo,  426; 
1  Smith's  Lead.  Cas.  439.  fciee  article 
in  17  Central  Law  Journal,  .302,  where 
it  is  stated  that  this  old  common- 
law  rule  has  been  adopted  in  nearly 
every  state  in  the  Union,  excepting 
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rigid  rule  the  courts  have  made  a  number  of  exceptions. 
Thus  the  agreement  has  been  hold  sufReiently  supported, 
where  it  is  mpde  before  the  maturity  of  the  dcbt;^  or  at  a 
different  place  than  the  original  debt  was  made  payable, 
or  was  in  law  payable;''  or  by  a  person  other  than  the 
debtor;^  or  to  a  person  other  than  the  original  creditor;* 
or  the  agreement  is  under  seal;®  or  the  creditor  receives 
some   additional   advantage   in  the   shape  of  additional 


Maine  and  Pennsylvania,  citing:  Ala- 
lidina:  Levericli  v.  Bates,  6  Ala.  480; 
Agoe   V.    Sbeele,    8  Ala.    948;  Wilson 
»'.  Bank,  9  Ala.  847;  Barrow  v.  Van- 
dervort,     13    Ala.     232;    Pearson    v. 
Thomason,    15   Ala.    700.     Arkanf^as: 
Pope  V.  Tiuistall,  2  Ark.  209.     Califor- 
nia: Gavin  v.  Arnan.  2  Cal.  494;  Del- 
ano V.  Heilt,  27  Cal.  611;  87  Am.  Dec. 
lO'i.     Connecticut :  Warren  v.  Skinner, 
20  Conn.  559;  Rose  v.  Hall,  26  Conn. 
395;  68  Am.  Dec.  402.    Georgia :  Moly- 
neaux   v.    Collier,    13  Ga.   406.     But 
compare  Brown  v.  Ayer,  24  Ga.  478. 
l)i(Hann:    Markel  v.  Spielter,  28  Ind. 
4Si>;   Stone  v.  Lewman,   28   Ind.   97. 
foffa :   4   G.  Greene,    544;   Norris  v. 
Slaughter,   3   G.   Greene,   116;    State 
V.    Clark,     12    Iowa,    335.      Kansas: 
Royal  V.  Lindsay,  15  Kan.  591.     Ken- 
tucLy:  Cutter  v.  Revnokls,  8  B.  Mon. 
598;  Williams  v.  Laiigford,  15  B.  Mon. 
569;  Fenwick  v.  Plnllips,  3  Met.  (Ky.) 
8.      In    the    later   cases,    Rieketts   v. 
Hall,  2  Bush,  249,  and  Arnold  v.  Park, 
8  Bush,  6,  the  position  of  the  court  is 
doubtful,   tlie    leaning    of    the    court 
Ijeing    apparently    against    the    rule. 
Maryland :  Goiser  v.  Kircluier,  4  Gill 
k  .1.  .",0;-);  23  Am.   Deo.   5ti();  Jone.s  v. 
Rieketts,    7    Md.     lO:!;    Campbell   v. 
Booth,  S  Md.  107;  ITi  Md.  :>m\  (hirley 
r.   Hiteshuc,  5  fiill,   218;  Oberuorff  v. 
Union  Bank,  31  Md.  lL'6;  1  Am.  Rep. 
31.     Minnesota :  Sage  ?'.  Valentine,  23 
Minn.  102.     i]lis<i-<.ii})}ii:  Jones  v.  Per- 
kins, 29  Mis.s.  139.     Mi.ssouri:  Price?). 
C.innon,  3Mo.  403; Riley  r.  Kersiiaw,  52 
Mo.  224.    Maamchu.setti^ :  Harriman  ?>. 
Harriman,    12  (.jray,   ,341;    Brooks   r. 
White,  2  Met.  285;  37  Am.  Dec.  95; 
Smith  V.  Bartholomew,  1  Met.  276;  35 
Am.  Dec.  365;  Twitchell  v.  Shaw,  10 
Cush.  46;  57  Am.   Dec.  80;  Potter  v. 
Green,  6  Allen,  442;  Jennings  v.  Chase, 
10  Alien,  526;  Curran  v.  Rumniell,  118 


Mass.  482;  Lathrop  v.  Page,  129  Mass. 
21.  Neu)  HampHhlre:  Blanchard  v. 
Noyes,  3  N.  H.  518;  Fishery.  Willard, 
20  N.  H.  121;  Matthewsonw.  Straflford 
Bank,  45  N.  H.  107.  New  Jersey: 
Daniels  v.  Hatch,  21  N.  J.  L.  391 ;  47 
Am.  Dec.  169.  SeelGN.  J.L.275.  New 
Yorh:  Harrison  t>.  Close,  2  Johns.  448; 
3  Am.  Dec.  444;  Seymour  v.  Minturn, 
17  Johns.  169;  8  Am.  Dec.  380;  Dede- 
rick  V.  Leman,  9  Johns.  333;  Mechan- 
ics' Bank  v.  Hazard,  13  Johns.  353; 
Johnson  v.  Brannan,  5  Johns.  268,  271; 
Mossw.  Shannon,  1  Hilt.  177;  Blum  w. 
Hartmann,  3  Daly,  47;  Keelerw.  Salis- 
bury, 33  N.  Y.  648;  13  Abb.  Pr.  101; 
1  Hilt.  515.  Maine :  White  i\  Jordan, 
27  Me.  370.  North  Carolina:  Mc- 
Kenzie  v.  Culbreth,  66  N.  C.  534; 
Bryan  v.  Foy,  69  N.  C.  45;  Hayes  v. 
Davidson,  70  N.  C.  573.  South  Caro- 
lina: Eve  V.  Moseley,  2  Strob.  203. 
Ohio :  Harper  v.  Graham,  20  Ohio,  105. 
Wisconsin  :  Stone  v.  Scamini-n,  6  Wis. 
497.  As  to  Maine,  see  Maine  statutes 
of  June  3,  1851.  As  to  /'ennsylrania, 
see  Hall  v.  Speer,  2  Am.  Jj.  J.  186; 
Milliken  v.  Brown,  1  Rawle,  381. 

'  Bowker  v.  Cliilds,  3  Allen,  434. 

'■^  Piiinul's  Case,  5  Coke,  117  a;  Jones 
V.  Perkins,  29  Miss.  139;  64  Am.  Dec. 
1.36;  IManohard  r.  Noyes,  3  N.  H.  518. 

^  Whelan  v.  Edwards,  29  Ga.  315; 
Riley  v.  Kershaw,  52  Mo.  224. 

*  Morton  V.  Burn,  7  Ad.  &  E.  26. 
In  Scotson  i'.  Pegg,  6  Hurl.  &  N.  29.">, 
the  court  said:  "If  a  man  has  already 
contracted  with  another  to  do  a  cer- 
tain thing,  he  cannot  make  the  per- 
formance of  it  a  consideration  for  a 
new  promise  to  the  same  individual; 
but  it  is  possible  to  nuike  a  valiil 
promise  to  another  to  do  the  same 
thing." 

^  Chitty   on   Contracts,    11  th 
ed.,  7. 


Am. 
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E.  2(). 
IN.  '^'J."', 
lalready 
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Ihe  per- 
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|e  same 

Am. 


security;*  or  the  part  payment  is  made,  not  in  money, 
but  in  other  property;^  or  where  the  debt  discharged  is 
unHquidated,  or  the  amount  thereof  disputed.'  A  com- 
promise of  a  doubtful  right  is  sufficient  foundation  for 
an  agreement,'*  An  agreement  l)y  beneficiaries  under  a 
will  with  an  heir  at  law,  who  is  cut  off  by  the  will,  and 
threatens  to  contest  it  on  the  ground  of  undue  influence, 
to  pay  him  money  in  consideration  of  liis  desisting,  is 
valid,  if  the  heir  at  law  honestly  thought  he  had  reason- 
able ground  for  setting  up  that  claim.® 

§  2252.  Compositions  between  Debtors  and  Creditors 
—  Requisites  of. —  In  an  arrangement  between  a  debtor 
and  his  creditors,  or  some  of  them,  to  make  a  composition  of 
his  debts,  the  giving  up  a  part  of  their  claims  by  the  other 
creditors,  parties  to  the  agreement,  is  a  valid  consideration 
for  each  one  giving  up  a  part  and  accepting  tlie  composi- 
tion in  discharge  of  his  whole  debt.^  But  it  is  essential 
that  there  shall  be  a  mutual  agreement  between  the  cred- 
itors. An  agreement  by  one  creditor  that  he  will  accept 
in  satisfaction  of  his  debt  a  sum  less  than  the  amount 
due,  provided  that  no  other  creditor  shall  receive  a  larger 
per  cent  on  his  claim,  is  not  binding.^     If  one  creditor 


'  See  article  in  17  Cent.  L.  J.  303. 

*  Cunilier  r.  Wano,  1  Strange,  4'JG; 
1  Sniitir.s  Lead.  Cas.  439;  Jones  v. 
Bnllet,  2  Litt.  49. 

3  Soc  17  Cent.  L.  J.  304;  Kidder  v. 
Blaku,  45  N.  H.  3:^0;  Pitldn  /-.  Noyes, 
48  N.  H.  294;  2  Am.  H(^).  2 IS. 

*  Swum  ('.  (ireoii,  9  Cdl.  358. 

*  B.Udws  V.  Sowles,  55  Vt.  391;  45 
Am.  Mei>.  021. 

"Stuiuman  v.  Magnns,  11  East,  390; 
Norman  r.  Thompson,  4  Kx.  755;  Boyd 
V.  Hind,  1  Hurl.  &  N.  9:58;  Eaton  v. 
Lint'olii,  13  Mass.  424;  Gilford  *'.  Allen, 
3  Met.  255;  Henry  v.  Patterson,  57 
Pa.  St.  340. 

'  Perkins  v.  Lockwood,  100  Mass. 
249,  1  Am.  Rep.  103,  the  court  say- 
ing: "In  this  case  tlie  exceptions  do 
not  show  that  there  was  any  such  nat- 
ural agreement  between  the  creditors. 


Tlie  defense  indicated  by  the  most  im- 
portant ruling  of  the  court  appears  to 
be  based  entirely  upon  the  legal  ull'ect 
of  the  agreement  between  the  plaintilf 
ami  defendant,  as  indorsed  upon  the 
notes  in  suit.  That  agreument  all'ects 
no  otlier  party.  Its  reference  to  the 
like  settlement  of  other  debts  is  merely 
in  the  nature  of  a  condition  attached 
to  the  plaintifl's  promise  to  discharge 
the  notes.  It  does  not  make  it  any 
the  more  binding.  The  defendant's 
undertaking  that  be  would  not  pay 
others  more  than  the  jilaintiff  would 
not  prevent  others  from  enforcing  their 
claims  in  full;  and  is  not  such  a  promise 
as  would  all'ord  any  consideration  for 
the  agreement  of  the  plaintiff.  It  is 
neither  a  benefit  to  the  plaintiff  nor 
ilisadvautage  to  the  defendant.  So  far 
a3  tlie  exceptions  show,  the  release  of 
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orally  agree  to  sign  the  composition,  and  the  others  there- 
upon sign,  and  then  he  refuses  to  do  so,  he  is  nevertheless 
bound. ^ 

A  creditor  may  insist  upon  any  condition  before  affix- 
ing his  signature,  and  such  conditions  must  be  literally 
fulfilled  before  the  release  takes  effect.^  And  if  the  debtor 
fails  to  fulfill  the  condition  as  to  one  creditor,  all  the  cred- 
itors are  released  from  their  obligations,  though  they  have 
accepted  their  percentage.'  If  the  creditors  sign  upon  the 
condition  that  their  agreement  shall  be  void  unless  all  the 
creditors  take  the  same  percentage,  the  debtor  must  pro- 
cure the  signatures  of  all  creditors,  secured  and  un- 
secured, however  large  or  small  their  claims  may  be.'* 
Any  misrepresentation  by  the  debtor  as  to  the  amount  of 
his  indebtedness  or  his  assets  will  avoid  the  composition.^ 
The  creditors  are  entitled  to  the  fullest  disclosure  of  the 
state  of  his  affairs."  80  of  a  false  statement  to  one  that 
all  the  others  have  promised  to  sign  if  he  will;''  or  that 
the  others  have  accepted  his  terras.* 


§  2253.     Forbearance  to  Sue.  —  The  waiver  of  a  legal 
right  is  a  sufficient  consideration  for  a  promise  made  on 


their  claims  by  tlie  other  creditors  liad 
no  connection  with  tlie  agreement. 
Tlie  agreement  itself  shows  no  legal 
consideration  to  give  it  effect  as  a  con- 
tract." 

'  Mellen  v.  Goldsmith,  47  Wis.  573; 
32  Am.  Rep.  781. 

•^  Magee  v.  Mast,  49  Cal.  141;  War- 
burg V.  Wilcox,  2  Hilt.  118. 

^  Greer  v.  Shriver,  53  Pa.  St.  259; 
Sliipton  V.  Casson,  5  Harn.  &  C.  .S78; 
Garrat  v.  Woolner,  8  Bing.  258;  Wen- 
hun  i\  Fowle,  3  Uowl.  43;  Kosling  v. 
Muggeridge,  1(5  Mees.  &  W.  181 ;  lOvaiis 
V.  I'owis,  1  Ex.  GOl;  (Julter  ?>.  Ilojiiohl, 
8  B.  Mon.  509;  Makepeace  v.  Harvard 
College,  10  Pick.  298;  Pennimau  v. 
Elliott,  27  Barb.  315;  Dauchy  v.  (Good- 
rich, 20  yt.  127. 

♦  Kinsing  v.  Bartholomew,  1  Dill. 
155;  Paulin  v.  Kaighn,  27  N.  J.  L.  503; 


Durgin  v.  Ireland,  14  N.  Y.  322;  Acker 
V.  Piioenix,  4  Paige,  305;  Spooner  v. 
Whiston,  8  ^loore,  580. 

^  Kahn  v.  Roberts,  9  Ind.  430; 
Droon  v.  Smith,  17  Ind.  172;  Stafford 
V.  Bacon,  1  Hill,  532;  37  Am.  Dec.  36(5; 
25  VVeud.  384;  Dolsou  v.  Arnold,  10 
How.  Pr.  528;  Huntington  i.  Clark, 
39  Conn.  540;  Seving  r.  Cole,  1:?  Ind. 
48(i;  Carter  v.  Council,  1  Whart.  :M12; 
Jackson  r.  Hodges,  24  Md.  408;  Klfcrt 
V.  Snow,  2  Saw.  94;  Armstrong  v.  Bank, 
C  Biss.  520. 

"  llcfter  V.  Cahn,  73  111.  29G;  O'Shea 
V.  White  Lead  Co.,  42  Mo.  397;  97 
Am.  Dec.  3.S2. 

'  Cooling  c.  Noyes,  6  Term  Rep.  263. 

•*  Wiiiteside  v.  Hyinan,  17  N.  Y. 
Sup.  Ct.  218;  Bartlett  v.  Blaine,  83  111. 
25;  25  Am.  Rep.  346.  Compare  Argall 
V.  Cook,  43  Conn.  100. 
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account  of  the  waiver.^  Forbearance  of  legal  proceed- 
ings by  a  person  entitled  to  sue  is  a  valid  consideration 
for  a  promise,''  even  where  the  forbearance  is  as  to  the 
debt  of  a  third  person,'  or  although  the  defendant 
might  have  prevailed  in  the  suit;*  and  an  extension  of 
time  for  the  payment  of  a  debt,  or  the  performance  of  an 
agreement,  forms  a  sufficient  consideration  to  support  a 
contract.*  Thus  a  composition  of  a  prosecution  for  bas- 
tardy is  a  sufficient  consideration  to  support  a  promissory 
note.'  Withdrawing  opposition  by  a  debtor  to  bank- 
ruptcy proceedings,  and  consenting  to  amendments  and 
an  adjudication  of  bankruptcy,  is  sufficient  as  a  consid- 
eration to  support  a  valid  agreement.'^  Giving  time  for 
the  payment  of  a  judgment  is  a  good  consideration  for  a 
note  given  by  the  defendant  to  the  plaintiff's  attorney  for 
his  fees.®  An  agreement  to  postpone  the  sale  of  mort- 
gaged premises  for  four  months  after  an  order  or  decree 
of  sale  is  a  good  consideration  for  a  promissory  note 
from  a  party  claiming  the  premises,  and  his  sureties.'     A 


'  Vogel  V.  Meyer,  23  Mo.  App.  427. 

■•'  Hockenbury  v.  Meyers,  34  N.  J. 
L.  346;  Tuttle  v.  Bigelow,  1  Root, 
108;  1  Am.  Dec.  35;  Hamaker  v. 
Eberley,  2  Binn.  568;  4  Am.  Dec.  477; 
Sage  V.  Wilcox,  6  Conn.  81;  Silvia  v. 
Ely,  3  Watts  &  S  420;  Robinson  v. 
Gould,  1 1  Cush.  55;  Vinal  v.  Richard- 
son, 13  Allen,  521;  Abbott  v.  Fisher, 
124  Mass.  414;  Rood  v.  Jones,  1  Doug. 
188;  Martin  v.  Black,  20  Ala.  309; 
Calkins  v.  Chandler,  36  Mich.  320;  24 
Am.  Rep.  593;  Sanford  v.  Hiixford; 
32  Mich.  313;  20  Am.  Rep.  647;  New- 
ton V.  Carson,  80  Ky,  309;  Ford  v. 
Rehman,  Wright,  434;  Miller  u.  Haw- 
ker, 66  111.  185;  Snell  v.  Bray,  56  Wis. 
156;  Scott  V.  Warner,  3  Lans.  49; 
Beadle  v.  Whillock,  64  Barb.  287; 
Spangle  v.  Springer,  22  Pa.  St.  454; 
Keeler  v.  Salisbury,  27  Barb.  485; 
Collins  V.  Barnes,  83  Pa.  St.  15. 

'  Jenniaon  v.  Stafford,  1  Cush.  168; 
48  Am.  Dec.  594;  Brice  v.  Clark,  8  Pa. 
St.  .301;  Cook  v.  Duval,  9  Gill,  460. 

*  Flannagan  v.    Kilcome,  58  N.  H. 
443;  Hund  v.  Geier,  72  lU.  393. 
i>87 


*  Underwood  v.  Hossack,  38  111.  208; 
Raymond  v.  Smith,  5  Conn.  555; 
Leamester  v.  Burckhart,  2  Bibb,  25; 
Boydr.  Freize,  5  Gray,  553;  Lowe  v. 
Weatherly,  4  Dev.  &  B.  212;  Ford  v. 
Rehman,  Wright,  434;  Bank  of  Musk- 
ingham  v.  Carpenter,  Wright,  729; 
Nicholson  v.  May,  Wright,  669;  Silvis 
V.  Ely,  3  Watts  &  S.  429;  Watson  v. 
Randall,  20  Wend.  201;  Clark  v.  Rus- 
sell, 3  Watts,  213;  27  Am.  Dec.  348. 
Sidwell  V.  Evans,  1  Pa.  385;  21  Am. 
Dec.  387;  Hamaker  v.  Eberley,  2 
Binn.  506;  4  Am.  Dec.  477;  Allen 
V.  Morgan,  5  Humph.  624;  Tem- 
pleton  V.  Bascom,  33  Vt.  132;  Hill 
V.  Smith,  34  Vt.  535. 

*  Ashburne  v.  Gibson,  9  Port.  549; 
Coleman  v.  Frum,  4  111.  378;  Abahire 
V.  Mather,  27  Ind.  381;  Thompson  v. 
Nelson,  28  Md.  431;  Clarke  v.  Mc- 
Farland,  5  Dana,  45. 

'  Sanford  v.  Huxford,  32  Mich. 
313;  20  Am.  Rep.  647. 

"  Brainard  v.  Harris,  14  Ohio,  107; 
45  Am.  Dec.  525. 

0  Hancock  v.  Hodgson,  4  111.  329. 
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release  of  an  attachment  lien  or  an  agreement  to  stay  an 
execution  is  a  good  consideration  for  a  promise  by  a  third 
person  to  pay  the  debt,'  or  by  the  debtor  to  j^ay  the  debt 
of  another.^  Forbearance  to  eject  a  tenant  at  will  for  non- 
payment of  rent  is  a  good  consideration  to  a  guarantor 
of  past  and  future  rent.'  The  withdrawal  of  exceptions 
and  dismissing  a  suit  are  sufficient  consideration  for  an 
agreement,  although  they  were  not  well  founded/ 

A  general  forbearance  is  presumed  to  be  a  perpetual 
forbearance,^  but  a  forbearance  for  a  time  is  a  sufficient 
'    ^sideration."     The  promise  cannot  be  enforced  where 

u  orbearance  is  general,  if  the  original  debtor  be  sub- 
sequently sued/  Mere  forbearance  to  sue  without  any 
djrreement  to  that  effect  is  not  a  sufficient  consideration 
for  the  promise  of  another  to  pa}' the  debt  of  the  person 
liable,  although  the  act  of  forbearance  was  induced  by 
such  promise/  An  agreement  made  by  the  holder  of  a 
promissory  note  not  to  sue  on  the  note  for  a  limited  time 
is  no  bar  to  a  suit  brought  before  the  expiration  of  the 
time  given/  In  order  to  constitute  a  valid  contract  of 
forbearance  of  suit,  it  is  necessary  that  it  should  be  defi- 
nite and  certain  as  to  the  terms  of  forbearance  and  the 
period  of  it/''  The  future  forbearance  by  the  depositors 
of  a  banker  can  form  no  consideration  for  an  absolute 
agreement  by  guarantors  to  pay  the  depositors,  made 
without  reference  to  such  forbearance." 

There  must  be  a  leixal  cause  of  action,'^  tlioucrh  it  is 


'  Smith  V.  Weed,  20  Wend.  1S4;  82 
Am.  Dec.  i>2');  Stem  v.  Drinker,  2  E. 
D.  Smith,  40;}. 

Mlile^  f.  Acklea,  9Pa.  St.  ]47;  4t) 
Am.  Dec.  S.ll. 

"  V'inal  V.  Richardson,  1.3  Allen,  521. 

♦  Byrne  v.  Cumining.s,  41  Miss.  192. 

*  Sidwell  V.  Evans,  1  Penr.  &  W. 
383;  21  Am.  Dec.  387;  Clarli  v.  Rus- 
sell, 3  Watts,  213;  27  Am.  Dec.  348. 

^  Sidwell  L\  Evans,  1  Penr.  &  W. 
383;  21  Am.  Dec.  387. 

'  Clark  .  I.asael,  3  Watts,  213;  27 
Am.  Dec.  348. 


f  Manter  v.  Churchill,  127  Mass.  31. 

'  Thaliuan  v.  l{ar))()ur,  5  Ind.  178. 

'"  Oarnett  i'.  Kirkmaii,  33  Miss.  389. 

"  Steadmau  w.  (.liuthrie,  4  Met.  147. 

>'^  Palfrey  v.  R.  K.  Co.,  4  Allen,  55; 
Sidwell  V.  Evans,  1  Penr.  &  W.  383; 
21  Am.  Dee.  387;  New  Hampshire 
Sav.  Inst.  y.  Colcord,  15^.  H.  119; 
41  Am.  Dec.  G85;  Newell  r.  Fisher,  11 
Smedes  &  M.  431;  49  Am.  Dec.  6G;  O. 
&  C.  R.  R.  Co.  V.  Potter,  5  Or.  228; 
Cline  V.  Templeton,  78  Ky.  550;  Mar- 
tin V.  Black,  20  Ala.  309.  Forhear- 
auce  to  contest  probate  of  a  will  ia  not 
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held  that  giving  up  a  suit  instituted  to  try  a  question  re 
spec Ung  „,,ic.l,  tl,e  hnv  is  doubtful,  or  is  supposed  b7 the" 
part.es  to  be  doubtful,  is  a  good  considerati^„^:'aiC 
ise.       And  forbearing   to   sue    for   or  releasing  a   bona 
Mclann,  respecting  wbich  a  reasonable  doubt  exists   n 

n      e"eV'L  a:;'","'""«'\"°  P^^-^-^'  -«  "-  el^  ! 

w  will"  1  ^  r    ™"r''''""°"-'    ^"''  'hough  a  eourt  of 

o  ee  «  eTs  TT-  "  '""  ^'J""^''  «"  ''-•'"^-ance  to  en- 

pro  nise  tl  I  "'  consideration.'    But  an  executory 

bargain    vl„ch  is  void  by  the  statute  of  frauds  is  with 
out  consideration  and  void.<    The   mere  existence  o. 

:uH  1::::: '  :'"^"  't^  "°'  "^'"-o "-  f---  ^^  =>  ponding 

tra  t  0     1        ''""  ^»''  '""■'"''"'  ~»=i'^<'™«on  for  aeon! 
tract  of  compromise.'    The  dismissal  of  suits  palpablv 

le  settlement  of  assumed  rights  a  sufficient  considera- 
tion, here  must  be  at  least  an  appearance  of  ri.bt  suf 
fle.ent  to  raise  a  possible  doubt  1  favor  of  t he  paty 
asserting  the  claim."  P    ^ 

§  2254     Incurring  Legal  Liability  for  Another  -  If 

a  person  incur  a  liability,  at  the  request  of  another  ,s-bv 

pe'soH"  1     ""'''":':""  '"  ^"''P"'  »  I-o"-e  '^y  the 
peison  at  ivliose  request  it  is  incurred.' 

a  comiilcration  where  there  were  no 
rcasonoljle  ground,  on  which   to  h,,»o 

?»o°"ro'A    ''ff"  ;■  '''"'"•  25  111 
.5JU;  00  Am.  Dee.  5i>I 

•  Longri.lp  y  Dcrville,    5  Barn.   & 
F   U     i//*"^''*:-  ^'■""'"'   1«A(1.   & 

M.  &  G  .Ur,  '22  L.  J.  C.  732;  Orrellz, 
Copyock,  20  K  J.  C.  209;' Pierce:: 
iN.  O.  lii.il.lHig  Co.,  9  La.  397:  29  Am 


Silvernail  r-.  Cole,  12  Barl).  C80 
\\  are  i>.  Morgan,  07  Ala,  40J. 
T,  ^?"S  ^J<>^vl,  42  Mo.  545:  97  Am 

?9T.'97'l^"r"%^>''^^'  48  N.  S 
«iy4;  Mi  Am.  Dec.   615 

Sm  !-  4''/ Calkl,an^,.  Linthicu.,,,  43 
Ma.  9/;  20  Am.  Rep.  100.  "  Where  a 
person  is  under  a  legal  obligation  to 
pay   money,   and  another   pays  it  for 


13S;  45  An,.  Dec.  240;  Weed  .^  Te'rTv      iZl.V  l""'"'  '■'^"''*'  *''«  ^^^  '^^^^^  ^ 
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§  2256.  Marriage  as  a  Consideration.  —  Marriage  is 
considered  a  valuable  consideration  between  the  parties 
to  the  marriage,  and  will  support  a  contract  made  in 
consideration  of  it;  as  a  contract  of  mutual  promises  to 
marry;'  and  marriage  is  a  sufficient  consideration  to  sup- 
port a  promise  by  a  third  party  to  the  husband  or  wife.^ 
Thus  a  promise  to  convey  land  in  consideration  of  the 
plaintiff's  marrying  the  defendant's  niece  is  binding.^ 
The  promise  of  an  infant  to  marry  is  a  good  considera- 
tion for  a  corresponding  promise.*  But  expectation  on 
the  part  of  the  promisee  that  the  promisor  would  marry 
her  is  not  a  sufficient  consideration  for  a  promise.' 

§  2256.  Consideration  Partly  Void.  —  Where  the  con- 
sideration in  a  contract  consists  of  several  matters  and 
is  partly  void,  if  any  valid  considerations  remains,  it  is, 
in  general,  sufficient  to  support  the  promise;  as  where 
part  of  the  stated  consideration  is  impossible,  or  unintel- 
ligible, or  immaterial,  it  may  be  rejected,  and  the  promise 
supported  by  that  which  is  valid.*  But  where  any  part 
of  the  consideration  is  illegal,  it  generally  renders  the 
whole  transaction  illegal,  and  the  promise  induced  in  any 
degree  by  such  consideration  is  wholly  void.^  But  if  the 
promise  be  divisible,  and  apportionable  to  the  several 
parts  of  the  consideration,  the  promise,  so  far  as  not 
attributable  to  the  illegal  consideration,  is  valid.* 


'  Wood  V.  Jackson,  8  Wend.  9;  22 
Am.  Dec.  603. 

^ShadwoU  v.  Shadwell,  9  Com.  B,, 
N.  S.,  159;  Chichester  v.  Vass,  1 
Munf.  98;  4  Am.  Dec.  531;  Dugan  «. 
Gittings,  3  Gill,  138;  43  Am.  Dec.  306; 
Gurvin  v.  Cromartie,  11  Ired.  174;  53 
Am.  Dec.  406;  Wall  v.  Scales,  1  Dev. 
Eq.  472;  Scott  v.  Osborne,  2  Munf. 
413. 

*  Barr  v.  Hill,  Add.  Ecc.  276. 

*  Willard  v.  Stone,  7  Cow.  22;  17 
Am.  Dec.  496. 

*  Raymond  v.  Sellick,  10  Conn.  480. 


*  Shackwell  v.  Rosier,  2  Bing.  N.  C. 
646;  Ring  v.  Roxbrough,  2  Cromp.  & 
J.  418;  King  v.  Sears,  2  Cromp.  M. 
&  R.  48;  Guthing  v.  Lynn,  2  Barn. 
&  Adol.  232;  Thomas  v.  Thomas,  2  Q. 
B.  851;  Jarvis  v.  Peck,  1  Hofif.  Ch.  479; 
Cobb  V.  Cowdery,  40  Vt.  25;  94  Am. 
Dec.  370. 

'  Bishop  V.  Palmer,  146  Mass.  469; 
4  Am.  St.  Rep.  339. 

*  Shackwell  v.  Rosier,  2  Bing.  N.  C. 
6.34;  Jarvis  v.  Peck,  1  Hofif.  Ch.  479; 
Cobb  V.  Cowdery,  40  Vt.  25j  94  Am. 
Dec.  370. 
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§  2257.    Consideration  is  Either  Executed  or  Executory. 

—  The  consideration  of  a  promise  may  be  executed  or  ex- 
ecutory. An  executed  consideration  is  some  act  performed 
or  some  value  given  at  the  time  of  making  the  promise, 
and  in  return  for  the  promise  then  made.*  An  executory 
consideration  is  a  promise  to  do  or  give  something  in 
return  for  the  promise  then  made.* 

§  2258.  Past  Consideration  Insufficient.  —  The  matter 
of  the  consideration  must  be  something  done  or  given,  or 
promised  to  be  done  or  given,  at  the  time  of  the  making 
of  the  promise,  in  return  for  it;  and  any  matter  already 
done,  given,  or  promised,  before  the  making  of  the  prom- 
ise, does  not  constitute  a  valid  consideration.  A  promise 
made  in  respect  of  such  past  matter,  though  induced  by  the 
moral  obligation  of  gratitude,  or  any  other  motive  of  com- 
pensation, is  purely  gratuitous  and  voluntary,  and  will  not 
create  a  contract,  unless  under  seal.'  A  contract  reciting 
that  "in  consequence  of  the  annexed  note  not  being  paid 
at  maturity,  I  promise  to  pay,"  etc.,  is  void  for  want  of 
consideration.*  A  promise  by  the  defendant,  in  consid- 
eration that  the  plaintiff  had  before  that  time  sold  and 
conveyed  to  him  a  certain  farm,  to  pay  for  it,  without 
alleging  that  it  was  conveyed  at  the  request  of  the  defend- 
ant, is  founded  on  a  past  consideration,  and  is  void.' 

Illustrations. — A  and  B  gave  a  writing  to  the  plaintiflF,  as 
follows:  "In  consideration  of  your  having  indorsed  the  under- 
mentioned notes,  drawn  by  S.  and  T.  in  your  favor,  we  hereby 
hold  ourselves  accountable  to  you  for  them  in  the  same  manner 
as  though  said  notes  were  drawn  by  us."  Held,  that  the  con- 
sideration was  past  and  therefore  insufficient:  Bulkley  v.  Landon^ 
2  Conn.  404. 

§  2259.  Aliter  where  there  is  a  Previous  Request.  — 
Where,  however,  the  past  consideration  was  founded  on  a 


'  Leake  on  Contracts,  18. 
'  Leake  on  Contracts,  18. 
*  Bulkley  v.  Landon,  2  Conn.   404; 


Boston  V.  Dodge,  1  Blackf.  19;  12  Am. 
Dec.  205, 

*  Shealy  v.  Toole,  56  Ga.  210. 

'  Comstock  V.  Smith,  7  Johns.  87. 
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previous  request,  a  promise  mado  upon  this  consideration 
will  constitute  a  valid  contract.* 

§  2260.  Money  Paid  upon  Request.  —  If  one  request 
another  to  pay  money  for  him,  in  a  manner  importing 
an  undertaking  to  repay  it,  the  amount,  when  paid,  be- 
comes a  debt,  —  the  request  to  pay  and  the  payment 
according  to  the  request  forming  a  contract  to  pay  the 
amount,  which  is  technically  described  in  law  as  a  debt 
'*  for  money  jjaid  by  the  plaintiff  for  the  defendant  at  his 
request." ' 

§  2261.  Services  Rendered  without  Request  —  No  Lia- 
bility to  Pay.  —  Where  there  is  no  request,  either  express 
or  implied,  there  is  no  contract  to  pay  for  services  ren- 
dered, even  though  they  may  be  beneficial  to  the  party ,^ 
and  the  mere  acceptance  of  beneficial  services  rendered 
without  a  request  implies  no  promise  to  pay  for  them.* 
So  no  agreement  can  be  implied  from  a  consideration 
performed  against  the  will  of  the  other  party,  though  for 
his  benefit.*  A  person  cannot  make  another  his  debtor, 
for  money  advanced  or  services  rendered,  without  the 
consent  of  the  party  benefited.  There  must  be  a  previous 
request,  express  or  implied,  or  an  assent  or  sanction  given 
after  the  money  is  paid  or  the  act  done.'  Services  ren- 
dered by  a  member  of  a  family  are  presumed  to  be  gratu- 
itous."    So  for  services  rendered  gratuitously,  or  without 


'  Lainpleigh  v.  Braithwait,  Hob. 
105;  1  Smith's  Lead.  Caa.  135;  Chad- 
wick  V.  Kuox,  31  N.  H.  226;  64  Am. 
Dec.  329. 

*  Leake  on  Contracts,  55. 

*  Bartholomew  v.  Jackson,  20  Johns. 
28;  11  Am.  Dec.  237;  Taylor  v.  Laird, 
Hurl.  &  N.  266;  Kenan  v.  Holloway, 
16  Ala.  53;  50  Am.  Dec.  162;  Chad  wick 
V.  Knox,  31  N.  H.  226;  64  Am.  Dec. 
329.  See  ante.  Title  I.,  Agency; 
Force  V.  Haines,  17  N.  J.  L.  385;  White 
V.  Jones,  14  La.  Ann.  681;  James  v. 
O'Driscoll,  2  Bay,  101. 


*Tascott  V.  Grace,  12  111.  App. 
639. 

*  Stokes  V.  Lewis,  1  Term  Rep.  20; 
British  Empire  Shipping  Co.?'.  Somes, 
El.  B.  &  E.  353;  Frear  v.  Hardeubergh, 
5  Johns.  272;  4  Am.  Dec.  356. 

*  Watkins  v.  Trustees  of  Richmond 
College,  41  Mo.  302;  Williams  v.  Mil- 
ler, 1  Wash.  105;  Davis  v.  Breon,  1 
Ariz.  240;  Alton  v.  Mulledy,  21  111. 
76. 

'  Keegan  v.  Malone,  62  Iowa,  208; 
Webster  ?•.  Wadsworth,  14  lud.  283. 
See  ante,  Title  I.,  Agency. 
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any  view  to  compcnsution,  except  the  liope  of  a  legacy  or 
devise,  no  conipensiition  can  bo  recovered.^ 

IrjiUSTRATTON's.  —  A  niid  15  wtTo  sucmI  for  false  iinjirisonment, 
and  A  suocessfully  dofondcd  tlie  action,  altliougli  B  had  em- 
ployed C  to  look  after  his  interests.  Held,  that  there  wns  no 
implied  contract  on  the  part  of  B  to  pay  A  for  his  services: 
Musrott  V.  StHJ)hs,  24  Kan.  520.  A,  witliout  authority  from 
the  District  of  Columbia,  dumped  eartli,  wbieli  he  desired  to 
deposit  somewhc'f,  in  an  old  canal  which  the  district  wanted 
filled.  Held,  that  th)  Bcrvico  being  a  voluntary  one,  no  recov- 
ery therefor  could  be  had:  Boston  v.  District  of  Columbia,  19 
Ct.  of  CI.  31. 

§  2262.  Exceptions. — But  where  a  consideration  is  of- 
fered in  a  manner  importing  the  intention  of  being  paid 
for  it,  the  aoceptanco  of  the  consideration  may  operate  as 
a  promise  to  pay  for  it  on  the  terms  of  the  offer;  as  where 
goods  are  offered  for  sale  and  accepted,  or  where  a  loan  of 
money,  or  services,  are  offered  and  accepted.  A  previous 
request  on  the  part  of  the  promisor  is  immaterial,  the 
acceptance  of  the  consideration  showing  an  agreement 
to  create  a  contract.'  If  a  person  continues  to  receive  a 
paper  or  periodical  sent  through  the  post-office,  he  is 
liable  for  the  subscription  price."  Where  one  loses  a 
piece  of  property,  there  is  an  implied  request  from  him 
to  everybody  else  to  aid  him  in  recovering  it;  and  any 
one  who  finds  and  restores  it  may  recover  of  the  owner 
upon  the  implied  assumpsit,  at  least  an  indemnity  for  his 
time  and  expenses.* 

§  2263.  Consideration  Obtained  by  Fraud.  —  Where 
by  his  own  fraud  a  person  has  obtained  a  benefit,  he 
cannot  set  up  such  fraud  to  show  that  he  had  made  no 
previous  request.®     But  where  the  consideration  has  been 

'  Davison  v.  Davison,  13  N.  J.  Eq.  Fogg  v.    Portsmouth    Atheneum,    44 

246;    Little  v.  Daw^son,  4  Dall.    Ill;  N.  H.  115;  82  Am.  Dec.  191. 

Lee  r.  Lee,  6  Gill  &  J.  316.     See  ante,  *  Reeiler    v.    Anderson,     4    Dana, 

Title  I.,  Agency.  193. 

■■'  Leake  on  Contracts,  57.  *  Leake  on  Contracts,  60.    See  ante, 

s  Ward  V.  Powell,  3  Harr.  (Del.)  379;  Title  I.,  Agency. 
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obtained  by  means  of  a  contract,  although  induced  by 
fraud,  the  phiintilf  cannot  assert  any  other  contract  than 
that  in  fact  made.  He  may  affirm  that  contract,  or,  dis- 
affirming it,  he  may  recover  his  property,  or  dan  "s  for 
the  fraud,  as  a  substantive  wrong.* 

§  2264.  Failure  of  Consideration.  —  Total  failure  of 
consideration  is  a  good  defense  to  a  suit  upon  contract.* 
Where  the  patentability  of  an  invention  affords  the  sole 
consideration  for  a  contract,  and  a  patent  cannot  be  ob- 
tained, the  consideration  fails.^  But  the  mere  failure  of 
an  object  for  the  accomplishment  of  which  an  uncondi- 
tional subscription  was  made,  does  not  exonerate  the  sub- 
scriber.* The  transfer  of  shares  in  corporate  stock  is  a 
good  consideration  for  a  promise  to  pay  money,  although 
the  project  of  the  corporation  fails  and  the  shart  "  prove 
of  no  value,  no  indication  of  fraud  appearing.'  legal- 
ity in  the  consideration  cannot  be  pleaded  as  a  .allure 
of  consideration."  The  plea  in  such  cases  should  be 
"  want  of  consideration."* 


§  2265.    Partial  Failure  of  Consideration. — A  partial 
failure  of  consideration  is  a  good  defense  pro  tanto.'' 


'  Leake  on  Contracts,  62;  Barkham- 
■ted  V.  Case,  5  Conn.  528;  1.3  Am. 
Dec.  92. 

'^  Jones  V.  Bufifum,  60  III.  277;  Mor- 
row V.  Hanson,  96a.  398;  64  Am.  Deo. 
347;  Hodgkins  v.  Moulton,  100  Mass. 
311. 

»  Westerveltv.  Mfg.  Co.  14  Daly,  352. 


*  Smith  V.  Gower,  2  Duvall,  17. 
'  Gore  V.  Mason,  18  Me.  84. 

•  Wilkins  v.  Riley,  47  Miss.  306. 

'  Folsom  V.  Mussey,  8  Me.  400;  23 
Am.  Dec.  622;  Smith  v.  Busby,  15 
Mo.  387;  57  Am.  Dec.  207;  Marston 
V.  Swett,  66  N.  Y.  206;  23  Am.  Rep. 
43. 
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CITAPTEU  CVIII. 

CONTRACTS   UNDER  SEAL. 


What  is  a  (1 . .0(1  -  Ditfertnt  parts  of  deed*. 

Deeds  of  release  and  cjuitclaiui. 

Parties  -The  grantor. 

Parties— Tl      -antoo. 

Signing  ai\d  sealing. 

Attesting  witnesses,  when  required. 

Acknowledgment  of  deeds  —  In  general. 

Who  may  take— Who  may  make. 

Requisites,  construction,  and  effect  of  certificate. 

Deeds  executed  in  blank. 

Delivery  and  acceptance  —  Date. 

Escrows. 

Registration  of  deeds  —  Req  lisites. 

Notice  by  registration  of  instrument. 

Notice  of  unregistered  deed. 

Effect  of  errors  of  recording  officer. 

Construction  of  deeds. 

Public  grants  —  Construction  of. 

Recitals  in  deeds. 

Description  of  property  — Quantity. 

Boundaries  —  Monuments. 

Courses  and  distances. 

What  passes  aa  incident  to  grant. 

Right  of  owner  of  soil  to  full  dominion  over  it.  above  and  below. 

Ihmgs  overhangmg  one's  land. 

Trees  overhanging  another's  land. 

What  is  conveyed  by  particular  language,  words,  and  phrases. 

Keservations  and  exceptions. 

Covenants  in  deeds  —  In  general. 

Construction  of  covenants. 

Covenant  of  seisin. 

Covenant  of  right  to  convey. 

Covenant  against  encumbrances. 

Covenant  for  quiet  enjoyment. 

Covenant  for  further  assurance. 

Covenant  of  warranty. 

Other  covenants. 

Covenants  running  with  the  land. 

Measure  of  damages  for  breach  of  covenants. 

Cancellation  of  deeds  and  other  instruments. 

Reformation  of  deeds  and  other  instruments. 

When  relief  not  given. 
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§  2266.    What  is  a  Deed— Different  Parts  of  Deeds.— A 

deed  is  a  writing  upon  paper  or  parchment,  signed,  sealed, 
and  delivered  by  the  parties  thereto,  by  which  lands,  tene- 
ments, and  hereditaments  may  be  conveyed.^  The  title  to 
real  property  cannot  be  transferred  by  parol;  it  must  be 
done  by  deed.'^  While  no  prescribed  form  is  essential  to 
the  validity  of  a  deed,  there  must  be  enough  to  show  the 
intention  to  convey.'  A  writing  intended  as  a  reconvey- 
ance, but  not  sealed  or  acknowledged,  is  wholly  inoper- 
ative.^ And  an  assignment  of  a  deed  indorsed  thereon 
does  not  convf'  any  interest  in  the  lands  therein  de- 
scribed;^ nor  f  j'^s  the  canceling  of  a  deed  revest  prop- 
erty which  has  once  passed.®  When  a  deed  is  made 
in  pursuance  of  a  prior  engagement,  the  agreement  is 
thereby  made  a  nullity,  and  the  rights  of  the  parties  are 
controlled  by  the  deed.'' 

The  several  parts  of  a  deed  are  formally  distinguished 
by  early  writers  as  the  premises,  the  habendum,  the  tenen- 
dum, the  reddendum,  condition,  warranty,  and  covenant.® 
"Premises,"  in  a  deed,  technically  means  everything  which 
precedes  the  habendum.  The  office  of  the  habendum  is  to 
name  the  grantee  and  to  limit  the  certainty  of  estate.^ 
Nothing  can  be  limited  in  the  habendum  which  has  not 
been  given  in  the  premises.^"  The  habendum  is  void  if 
repugnant  to  the  estate  granted  in  the  premises."  The 
estate  conveyed  in  the  premises  is  not  divested  by  the 

^  Thompson  v.  Gregory,  4  Johns, 
81;  4  Am.  Dec.  255;  Stewart  v.  Clark, 
13  Met.  79;  Whitney  v.  Swett,  22  N. 
H.  10;  5.3  Am.  Dec.  228;  Jackson  v. 
Wood,  12  Johns.  IS;  McCahe  v.  Hun- 
ter, 7  Mo.  355;  Taylorr.  Morton, 5 Dana, 
365;  Ins.  Co.  v.  Avery,  60  Ind.  566. 


*  Bentley  v.  Deforest,  2  Ohio,  221;  15 
Am.  Dec.  546. 

«  Farrar  v.  Farrar,  4  N.  H.  191;  17 
Am.  Dec.  410. 

'  Kerr  v.  Calvit,  Walk.  (Miss.)  115; 
12  Am.  Dec.  536. 
8  1  Co.  Litt.  6  a,  7  a;  Shep.  Touch. 
•^  Crowell  V.  Maughs,  7  111.  419;  43    74;  2rTreenl.  Cruise,  327,  328;  2  Wash- 
Am.  Dec.  62;  McCabe  v.    Hunter,  7    burn  on  Real  Property,  311. 


9  Borry  v.  Billings,  44  Me.  416;  69 
Am.  Dee.  107. 

">  Brown  c.   Manter,  21  N.  H.  528; 


Mo.  355;  Whitney  v.  Swett,  22  N.  H. 
10;  53  Am.  Dec.  228. 

3  Bell  V.  McDuffie,  71  Ga.  264;  Ber 
ridge  V.  Glassey,  112  Pa.  St.  442;  56    53  Am.  Dec.  223 
Am.  Rep.  322.  "  Hafner  v.  Irwin,  4  Dev.  &  B.  433 

♦  Arms  V.  Burt,  1  Vt.  303;  18  Am.     34  Am.  Dec.  390. 
Deo.  680. 
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fact  that  another  and  different  grantee  is  named  in 
the  habendum}  But  the  elaborate  deeds  of  the  old  con- 
veyancers are  not  in  favor  in  the  United  States,  and  by 
statute  in  some  states  brief  forms  of  deeds  are  prescribed.'* 
In  America  each  successive  grantor  of  realty  is  presumed 
to  give  to  his  grantee  only  his  deed  of  conveyance,  retain- 
ing the  immediate  deed  to  himself  to  rely  upon  its  cove- 
nants in  case  of  failure  of  title.  In  England  the  title 
deeds  go  with  the  land  to  the  purchaser.*  A  deed  is  not 
in  itself  evidence  of  seisin.* 

§  2267.     Deeds  of  Release  and   Quitclaim.  —  In  the 

United  States,  contrary  to  the  common-law  rule,^  a  deed 
of  release,  or  "  quitclaim  "  deed,  is  effectual  to  transfer  the 
title  or  interest  of  the  transferrer,  although  the  transferee 
has  no  prior  interest  in  or  possession  of  tlie  land.*  If  the 
grantor  has  a  good  title,  his  deed  of  quitclaim  conveys  his 
title  and  estate  as  effectually  as  a  deed  of  warranty.^     In 


'  Hafiier  v.  Irwin,  4  Dev.  &  B.  4.33; 
34  Am.  Dec.  3i)0. 

''  Thus  by  the  California  Code,  see. 
1092,  a  grant  of  an  estate  in  real  prop- 
erty may  be  made  in  substance  as  foi 
lows:  "I,  A  B.  grant  to  C  D  all  that 
property  situated  in  [insert  name  of 
county]  county,  state  of  California, 
bounded  [or  described]  as  follows 
[here  insert  description;  or  if  the  land 
sought  to  be  conveyed  has  a  descrip- 
tive name,  it  may  be  described  by  the 
name,  as,  for  instance,  'The  Norris 
Ranch.']  Witness  my  hand  this  [in- 
sert day]  day  of  [insert  month],  18 — . 
A.  B." 

3  White  V.  Hutchings,  40  Ala.  25^; 
88  Am.  Dec.  766. 

*  Bell  V.  Peabody,  63  N.  H.  233;  56 
Am.  Rep.  506. 

"  In  England  a  deed  of  release  would 
not  operate  as  a  conveyance,  unless 
the  party  taking  it  was  in  possession 
or  had  an  estate  of  some  kind  to  be 
enlarged:  Burton  on  Real  Property, 
IT);  Bennett  v.  Irwin,  3  Johns.  313; 
Branham  v.  Mayor,  24  Cal.  606;  Kerr 
V.  Freeman,  33  Miss.  292. 

"  Rogers  v.  Hillhouse,  3  Conn.  398; 
Dart  V.  Dart,  7  Couu.  255;  Sherwood 


V.  Barlow,  19  Conn.  471;  Potter  v. 
Tuttle,  22  Conn.  512;  Jackson  v. 
Bradford,  4  Wend.  619;  Gazley  v. 
Price,  16  Johns.  267;  Ketchum  v. 
Everston,  13  Johns.  .359;  7  Am.  Dec. 
384;  Brown  v.  Jackson,  3  Wheat.  452; 
Touchard  v.  Crow,  20  Cal.  150;  81  Am. 
Dec.  108;  Sullivan  v.  Davis,  4  Cal. 
291;  Downer  v.  Smith,  24  Cal.  123; 
Carpeutier  v,  Williamson,  25  Cal.  168; 
Rowe  V.  Beckett,  30  Ind.  162;  95  Am. 
Dec.  676;  Bogy  v.  Shoab,  13  Mo.  .380; 
Kyle  V.  Kavanaugh,  103  Mass.  359;  4 
Am.  Rep.  560;  Hall  v.  Ashby,  9  Ohio, 
96;  34  Am.  Dec.  424;  McConnel  v. 
Reed,  4  Scam.  117;  Hamilton  v.  Doo- 
little,  27  111.  478;  Kerr  v.  Freeman,  33 
Miss.  292;  Jackson  v.  Hubble,  1  Cow. 
613;  Thornton  v.  Mulquinne,  12  Iowa, 
549;  79  Am.  Dec.  548;  Ely  v.  Stanuard, 
4  Conn.  533,  the  court  saying:  "A 
quitclaim,  or  release  deed,  is  one  of 
the  regular  modes  of  conveying  prop- 
erty known  to  the  law,  and  it  is  al- 
most the  only  mode  in  practice  where 
a  party  sells  property  and  does  not 
wisli  to  warrant  the  title." 

^  Kyle  V.  Kavanagh,  103  Mass.  356; 
4  Am.  Rep.  560, 
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several  states  by  statute  a  deed  of  release  and  quitclaim 
passes  all  the  estate  that  could  be  conveyed  by  a  deed  of 
bargain  and  sale.^  The  operative  words  of  such  a  deed 
are  "release,  devise,  and  quitclaim."  The  mere  absence 
of  a  covenant  of  warranty  does  not  constitute  a  deed  a 
quitclaim  deed.*  A  quitclaim  deed  does  ii  >t  convey  more 
than  the  present  interest  of  the  grantor,  and  will  not  pass 
an  after-acquired  title,^  and  hence  no  estoppel  arises  from  a 
deed  of  quitclaim.*  A  party  accepting  a  quitclaim  deed 
of  land  runs  the  risk  of  the  goodness  of  the  title,  and  if  it 
fails,  he  cannot  recover  the  purchase-money  unless  he  can 
show  fraud  in  the  sale,'  or  unless  the  title  fails  for  want 
of  authority  in  the  person  who  makes  the  deed  to  act  in 
the  capacity  in  which  he  professes  to  act.'  But  a  quit- 
claim deed  will  pass  to  the  grantee  the  covenants  running 
with  the  land.^  If  from  a  contingent  remainderman  to  a 
tenant  in  tail  in  possession,  it  enlarges  the  latter's  estate 
to  a  fee-simple.*  If  from  a  devisee  for  life  with  a  power 
in  him  to  sell  the  entire  interest,  it  conveys  only  his  life 
estate,  and  does  not  amount  to  an  execution  of  the  power 
of  sale.*     If  from  a  residuary  devisee,  it  passes  his  interest 


*  Indiana,  Florida,  Maine,  Massa- 
chusetts, Michigan,  Minnesota,  Missis- 
sippi, Oregon,  Wisconsin,  Wyoming: 
Stiinson'a  American  Statute  Law,  sec. 
1472.  And  see  McConnel  i'.  Reed,  4 
Scam.  117;  38  Am.  Dec.  124. 

»  Taylor  v.  Harrison,  47  Tex.  454;  26 
Am.  Rep.  304. 

*  Morse  v,  Godfrey,  3  Story,  365; 
Weoster  v.  Webster,  33  N.  H.  22;  66 
Am.  Dec.  705;  Bragg  v.  Paulk,  42  Me. 
517;  Bruce  v.  Luke,  9  Kan.  201;  12 
Am.  Rep.  491;  Bogy  v.  Shoab,  13  Mo. 
.380;  Jackson  v.  Weidman,  1  Cow.  613; 
Bell  V.  Twilight,  26  N.  H.  401;  Mc- 
Cracken  v.  Wright,  14  Johns,  193; 
Woodman  v.  Hubble,  9  Cow,  613; 
Comscock  V,  Smith,  13  Pick.  116;  23 
Am.  Dec,  670;  Miller  v.  Ewing,  6 
Cush.  34;  Simpson  v.  Greeley,  8  Kan, 
586;  Young  v.  Clippinger,  14  Kan, 
150;  Van  Rensselaer  v.  Kearney,  11 
How.  322;  Field  -j.  Columbet,  4  Saw, 
523;  Friuk  v.  Darst,  14  111.  304;  58 


Am.  Dec.  575.  But  it  will  convey 
laud  thereafter  patented  if  the  grantor 
has  already  bought  and  paid  for  it, 
and  obtained  a  land-office  certificate 
that  passes  everything  but  the  formal 
title:  Frost  v,  Methodist  Episcopal 
Missionary  Society,  56  Mich,  62.  A 
contract  to  give  a  quitclaim  deed  has 
reference  to  the  title  at  the  time  the 
contract  was  entered  into,  not  to  one 
subsequently  acquired:  Woodcock  v. 
Bennet,  1  Cow.  711;  13  Am.  Dec. 
568. 

*  San  Francisco  v.  Lawton,  18  Cal, 
465;  79  Am,  Dec.  187. 

'*  Snyder  v.  Laframboise,  Breese, 
343;  12  Am.  Dec,  187, 

«  Earle  v.  Bickford,  6  Allen,  549;  83 
Am.  Dec,  651. 

'  Brady  v.  Sprinck,  27  111.  478. 

»  Smith  V.  Pendell,  19  Conn,  107;  48 
Am.  Dec.  146. 

•  Towle  V.  Ewing,  23  Wis,  336;  99 
Am.  Dec,  179. 
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as  such  devisee  in  the  granted  premises,  although  the  deed 
makes  no  reference  to  the  will,  if  otherwise  the  deed  would 
wholly  bo  inoperative/  Deeds  given  by  public  officers, 
such  as  sheriffs,  administrators,  etc.,  to  purchasers  at  judi- 
cial sales  belong  to  the  class  of  quitclaim  deeds,  and  the 
purchaser  takes  only  such  interest  as  the  debtor  or  dece- 
dent actually  had.'' 

A  quitclaim  deed  does  not  entitle  one  who  claims  under 
it  to  the  rights  of  a  bona  fide  purchaser  without  notice.' 
But  in  the  hands  of  an  innocent  purchaser  for  value,  a 
recorded  quitclaim  takes  precedence  of  a  prior  unrecorded 
deed  of  the  same  premises  from  the  same  grantor.'' 


'  Wimberly  v.  Hurst,  33  111.  166;  83 
Am.  Dec.  205. 

*  Boone  on  Real  Property,  sec.  324; 
Love  V.  Jones,  4  Watts,  473;  Hamil- 
ton V.  Doolittle,  37  111.  473;  Ennia  v. 
Lead,  1  Ired.  Eq.  416;  Wilson  w.  Coch- 
ran, 14  N.  H.  397;  Dwight  v.  Newell, 

3  N.  Y.  185;  White  v.  Brocam,  14  Ohio 
St.  339;  Osterman  v.  Baldwin,  6  Wall. 
119;  Furnival  v.  Coombes,  5  Man.  &  G. 
736;  Evens  v.  Dendy,  2  Spear,  9;  42 
Am.  Dec.  356. 

*  Taylor  v.  Harrison,  47  Tex.  454; 
26  Am.  Rep.  304;  Marshall  v.  Roberts, 
18  Minn.  405;  10  Am.  Rep.  201;  Rodg- 
ers  V.  Burchard,  34  Tex.  441;  7  Am 
Rep.  383;  Adams  v.  Cuddy,  13  Pick. 
460;  25  Am.  Dec.  330;  Martin  v.  Brown, 

4  Minn.  291 ;  Oliver  v.  Piatt,  3  How. 
363;  May  v.  Le  Claire,  11  Wall.  232; 
Springer  v.  Bartle,  46  Iowa,  688; 
Ridgeway  v.  Holliday,  59  Mo.  455; 
Thorn  w.  Newsom,  64  Tex.  161;  53  Am. 
Rep.  747;  Villa  v.  Rodriguez,  12 
Wall.  333;  United  States  v.  Sliney,  21 
Fed.  Rep.  894.  A  grantee  under  a 
recorded  quitclaim  deed  is  subordi- 
nate to  a  prior  unrecorded  mortgage 
by  his  grantor:  Snow  v.  Lake,  20  B'la. 
656;  51  Am.  Rep.  625. 

*  Brown  v.  Banner  Coal  Co. ,  97  111. 
214;  .37  Am.  Rep.  105;  Pettingill  v. 
Devlin,  35  Iowa,  354;  Chapman  v. 
Sims,  53  Misa.  154;  Fash  v.  Blake,  38 
111.  363;  Rowe  v.  Beckett,  30  Ind. 
154;  95  Am.  Dec.  676;  Graff  v.  Mid- 
dleton,  43  Cal.  341;  Cutler  v.  James, 
64  Wis.  173;  54  Am.  Rep.  603;  Wil- 
lingham  v.  Hardin,  75  Mo.  429;  Boog- 


her  V.  Neece,  75  Mo.  383;  Marshall  v. 
Roberts,  18  Minn.  405;  10  Am.   Rep. 
201.     In  Fox  V.  Hall,  74  Mo.   315,  41 
Am.    Rep.      316,      the      court    say: 
"  The  chief  question   in  this  case  is, 
whether  one  who   takes  a  quitclaim 
deed  without  notice  of  a  prior   unre- 
corded conveyance    from    the    same 
grantor  acquires  a  good  title.     This 
precise  question  has  never  been  passed 
upon  by  this  court.     The  provisions  of 
our  statute  requiring  conveyances  to 
be  recorded,  and  declaring  the  effect 
of  unrecorded   deeds,  are  as    follows: 
Section  691:    'Every    instrument    in 
writing  that  conveys  any  real  estate, 
or  whereby  any  real  estate  may  be  af- 
fected, in   law  or  equity,  proved  or 
acknowledged,    and    certified    in  the 
manner  hereinbefore  prescribed,  shall 
be   recorded   in  the  office  of  the  re- 
corder of  the  county   in  which   such 
real  estate  is  situated.'    Section  693: 
'  No  such  instrument  in  writing  shall 
be  valid,  except  between  the  parties 
thereto,  and  such  as  have  actual  notice 
thereof,  until   the  same  be  deposited 
with  the  recorder  for  record.'     It  has 
been  held  in  several  cases  that  where 
one  takes  a  title  to  land  by  quitclaim, 
which,  in  the  hands  of  the  grantor,  is 
subject  to  equities,  to  which  the  re- 
cording act  does  not  apply,  the  grantee 
by  quitclaim  will  take  the  land  sub- 
ject    to    such     equities:      Stoffel    v. 
Schroeder,    62    Mo.     147;    Stivers  v. 
Home,  62  Mo.  473;  Mann  v.  Best,  62 
Mo.   491;   wV/e  also  Oliver  v.  Piatt,  3 
How.  383;  May  v.  Le  Claire,  11  Wall. 
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§  2268.  Parties  —  The  Grantor.  —  The  parties  to  a 
deed  must  be  correctly  and  certainly  described.^  Where 
one  signs,  seals,  and  delivers  an  instrument  supposed  to 
be  a  pcifect  deed,  but  his  name  appears  in  no  other  part 
thereof,  his  interest  in  the  premises  described  in  such  in- 
strument is  not  thereby  conveyed.  A  deed  must  contain 
words  expressive  of  an  intention  to  be  bound.^  But  if  this 
be  complied  with,  it  is  not  essential  that  the  grantor 
should  be  named  in  the  body  of  the  deed.'  A  grantor 
making  a  deed  by  a  different  name  than  his  own  is  bound 
by  the  name  he  adopts.''    The  law  knows  but  one  christian 


232;  Springer  v.  Bartle,  46  Iowa,  688. 
And  in  Ridyeway  v.  Holliday,  59  Mo. 
444,  a  quitclaim  deed  from  one  whose 
title  had  been  transferred  by  adverse 
possession  was  held  to  pass  no  right 
as  against  the  adverse  occupant  to 
whom  such  title  had  been  so  trans- 
ferred, for  the  reason  that  such  title 
by  possession  was  not  subject  to  the 
recording  acts,  and  could  not  be  re- 
corded, and  the  grantee  in  the  quit- 
claim deed  took  only  what  the  grantor 
could  lawfully  convey.  It  has  been 
repeatedly  decided  by  this  court  that 
a  grantee  in  a  sherifif 's  deed,  made  in 
pursuance  of  a  sale  under  execution, 
is  a  purchaser  within  the  meaning  of 
the  recording  act,  and  it  is  equally 
well  settled  that  by  virtue  of  such 
conveyance  he  takes  only  such  inter- 
est as  the  judgment  debtor  had: 
Draper  v.  Bryson,  26  Mo.  108;  09  Am. 
Dec.  48H;  Dickson  v.  Desire,  23  Mo. 
166;  Maun  v.  Best,  62  Mo.  491.  In 
other  words,  a  grantee  in  a  sheriff's 
deed  acquires  precisely  the  same  rights 
wiiich  he  would  liave  acquireil  by  a 
quicelaim  deed  from  the  judgment 
debtor,  except  in  cases  where  the 
judgment  debtor  has  made  fraudulent 
conveyances  before  judgment,  in 
which  oases  the  purchaser  at  execution 
sale  acquires  the  additional  right  to 
set  such  conveyance  aside.  Numerous 
decisions  lay  down  the  rule  that  a  bona 
Jide  purchaser  of  property  who  has 
failed  to  record  his  deed  until  after  a 
judgment  has  been  recovered  against 
his  vendor,  but  who  records  it  prior  to 
sale  under  the  judgment,  can  hold  it 


against  the  person  purchasing  under 
the  judgment:  Davis  v.  Ownsby,  14 
Mo.  170;  55  Am.  Dec.  105;  Valentine  r. 
Havener,  20  Mo.  133;  Stillwell  v.  Mc- 
Donald, 39  Mo.  282;  Potter  v.  Mc- 
Dowell, 43  Mo.  93;  Reed  v.  Ownby, 
44  Mo.  204;  Black  v.  Long,  60  Mo.  181. 
These  cases  all  proceed  upon  the  theory 
that  unless  the  conveyance  of  the 
judgment  creditor  be  recorded  before 
the  sale  nnder  execution,  the  pur- 
chaser at  such  sale,  if  he  have  no  ac- 
tual notice  of  such  conveyance,  will 
acquire  the  title.  We  are  of  opinion 
that  the  principle  established  by  the 
cases  cited  is  applicable  to  the  case  at 
bar,  and  that  a  grantee  for  value  in  a 
quitclaim  deed,  with  the  exception 
above  noted,  acquires  the  same  rights 
against  an  unrecorded  deed  of  which 
he  has  no  actual  notice  as  a  purchaser 
at  execution  sale." 

'Middlcton  V.  Findla,  25  Cal.  76; 
Fiiicli's  Case,  6  Kep.  65;  Hoffman  v. 
Porter,  2  Brock.  156;  Newton  v.  Mc- 
K.ay,  29  Mich.  1;  lioone  w  Moore,  14 
Mo.  420;  Scott  r.  MeAlpin,  N.  C.  Term 
Rep.  155;  7  Am.  Dec.  703. 

^  Peabody  v.  Hewett,  52  Me.  33;  83 
Am.  Dec.  480;  C'atlin  v.  Ware,  9  Mass. 
218;  6  Am.  Dec.  56. 

^  lliouska  V.  Jauko,  06  Wis.  252; 
Elliot  V.  Sleeper,  2  N.  II.  525. 

*  iJavid  V.  Williamsburgh  etc.  Ins. 
Co.,  83  N.  Y.  265;  38  Am.  Rep.  418; 
Fallon  V.  Kehoe,  38  Cal.  44;  99  Am. 
Dec.  347;  In  re  Snook,  2  Hilt.  566,  tlie 
court  saying:  "There  are  numerous 
cases  botli  in  this  country  and  in  Eng- 
land holding  that  where  a  man  enters 
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name;  the  omission  or  insertion  of  the  middle  name,  or 
a  mistake  therein,  is  immaterial;  for  either  the  deed  itself 
or  the  party  may  show  that  ho  is  as  well  known  without 
as  with  the  middle  name,  or  that  he  is  the  person  in- 
tended.^ A  variance  in  the  middle  initial  letter  of  the 
name  of  the  grantor  as  written  in  the  body  and  in  the 
signature  to  a  deed  will  not  vitiate  it.^  A  deed  is  well 
executed  by  a  married  woman  signing  by  her  christened 
name  alone,  her  full  name  appearing  in  the  body  of  the 
instrument  and  the  acknowledgment.^  If  the  true  name 
of  the  grantor  is  recited  in  the  deed,  his  signing  it  by  a 
wrong  name  does  not  invalidate  it.*  If  there  is  a  vari- 
ance between  the  names  of  the  grantors  as  they  appear 
in  the  body  of  the  deed  and  in  the  signatures,  the  identity 
of  the  persons  will  be  presumed,  until  rebutted,  where 
the  deed  has  been  properly  acknowledged.* 


.1.  76; 
liian  V. 

\v.  Mc- 
ire,  14 
Term 


252; 

Ins. 

418; 

Am. 

|)G,  the 

leroua 

Eng- 
I  enters 


§  2269.  Parties  —  The  Grantee.  —  If  the  grantee 
be  sufficiently  described  to  identify  him,  he  need  not 
be  named.'  Similarity  of  name  is  ordinarily  sufficient 
evidence  of  identity.'  Where  the  description  of  a  party 
in  a  deed  suits  two  persons,  it  is  incumbent  upon  a  per- 
son claiming  under  the  deed  to  show  that  he  is  the  person 
intended.*     So  where    the    grantee   had  possession   of   a 


into  a  contract  or  docs  any  act  in  a 
particular  naiue,  he  may  be  sued  by 
the  name  that  he  used,  whatever  his 
true  name  may  bo,  and  generally  that 
wherever  a  man  has  done  an  act  in  a 
particular  name,  or  where  he  makes  a 
grant,  it  may  always  be  shown  in  sup- 
port (if  the  validity  of  the  act  that  he 
was  knowu  by  that  name  at  or  about 
the  time  wliun  the  act  was  done,  though 
he  may  have  been  baptized  or  pre- 
viously known  by  a  different  name. 
All  that  tlie  law  looks  to  is  the  iden- 
tity of  the  individual,  and  when  that 
is  clearly  established,  the  act  will  be 
biiitliug  upon  him  and  upon  otliers": 
Waketield  v.  Brown,  38  Minn.  361;  8 
Am.  St.  Rep.  671. 

'  Games  v.  Stilea,  14  Pet.  322;  Mc- 


Donald  v.  Morgan,  27  Tex.  503;  Dunn 
V.  Games,  1  McLean,  3"2I;  Frauklin  i: 
Tallmadge,  5  Johns.  81;  Jackson  r. 
Root,  18  Johns.  60;  Banks  v.  Lee,  73 
Ga.  25. 

^  Erskine  v.  Davis,  25  111.  251. 

3  Zaun  v.  Haller,  71  lud.  136;  36 
Am.  Rep.  193. 

*  Middleton  v.  Findla,  25  Cal.  76; 
Tustin  V.  Vaught,  23  Cal.  237. 

"  Lyon  V.  Kain,  36  111.  362. 

6  Hogan  V.  Page,  2  Wall.  605;  Ready 
V.  Kearsley,  14  Mich.  225;  Morse  v. 
Carpenter,  19  Vt.  613;  Newton  v. 
McKay,  29  Mich.  1. 

'  Chamblee  l\  Tarbox,  27  Tex.  139; 
84  Am.  Dec.  614. 

^'(Jrand  Gulf  R.  R.  &  Banking  Co. 
V.  Bryan,  8  Smedes  &  M.  234. 
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deed  in  which  his  christian  name  was  left  hlank,  he 
was  permitted  to  show  aliunde  who  was  intended.^  So 
where  a  deed  ran  to  Louis  S.,  but  it  appeared  that  no  per- 
son of  that  name  was  known  to  exist,  and  the  circum- 
stances of  the  transaction  clearly  showed  that  the  intended 
grantee  was  Arnold  S.,  who  had  possession  of  the  deed, 
it  was  held  that  the  deed  passed  the  title  to  Arnold  SJ^ 

A  deed  naming  or  designating  no  grantee  is  void.'  So 
is  a  deed  to  a  fictitious  grantee;*  or  to  a  dead  person;' 
or  to  one  unborn  or  not  in  esse;^  or  containing  nothing 
more  than  a  surname  to  indicate  him  by;^  or  to  "the 
inhabitants  of  a  neighborhood";®  or  "for  the  use  of  a 
school-house,  if  the  neighboring  inhabitants  see  cause  to 
build  a  school-house  thereon."*  A  grantor  cannot  cove- 
nant with  a  stranger  to  a  deed,'"  and  a  person  who  is  not 
a  party  to  a  deed  cannot  take  anything  by  it  unless  by 
way  of  remainder."  A  deed  to  the  heirs  of  a  living  per- 
son is  ordinarily  void;'''  yet  if  such  intent  be  apparent 
from  the  instrument,  who  are  the  beneficiaries  may  be 
shown.''    A  deed   to  the  joint   heirs  of  A  and  B,  the 


'  Fletcher  v.  Mansur,  5  Ind.  269. 

^  Staak  V.  Sigelkow,  12  Wis.  234. 

=»  Chase  v.  Palmer,  29  111.  306;  Gar- 
nett  V.  Garnett,  7  T.  B.  Moii.  545. 

*  Muskingum  Tp.  v.  Wanl,  13  Ohio, 
120;    43  Am.    Dec.    191;    Thomas  v. 


Am.   Dec.    590;    Hall  v.   Thomas,   3 
Strob.  101. 

'  Fanshawe's  Case,  F.  Moore,  229. 
A  deed  to  a  partnership  iii  the  com- 
pany name,  in  which  only  the  sur- 
names of  a  part  of  the  company  are 


Wyatt,  25  Mo.  24;  69  Am.  Dec.  446;     mentioned,    they  being  well    known 


31  Mo.  188;  77  Am.  Dec.  640;  Smith 
V.  Bridges,  Breese,  2;  Phelps  v.  Call, 
7  Ired.  262;  47  Am.  Dec.  327;  Barr  v. 


members,  cannot  take  as  grantees; 
those  named  can  and  will  hold  in  trust 
for  themselves  and  their  associates: 


Schroeder,   32  Cal.    607.     But  where    Beaman  v.  Whitney,  20  Me.  413. 


the  owner  of  real  estate  executed  a 
deed  thereof  to  a  fictitious  grantee, 
and  then  under  the  name  of  such 
grantee  executed  another  deed  thereof 
to  another  person,  it  was  held  that 
the  latter  got  good  title:  David  v. 
Williamsburgh  etc.  Ins.  Co.,  83  N.  Y. 
265;  38  Am.  Kep.  418. 

*  Hunter  v.  Watson,  12  Cal.  363;  73 


^  Thomas  v.  Marshtield,  10  Pick. 
368. 

»  Bailey  v.  Kilburn,  10  Met.  176;  43 
Am.  Dec.  423. 

'•  Hornbeck  v.  Weatbrook,  9  Johns. 
73. 

"  Hornbeck  v,  Westbrook,  9  Johns. 
73. 

''^  Hall  V.  Leonard,  1  Pick.  27;  Mor- 


Am.  Deo.  543;  Galloway  v.  Finley,  12    ris  v.  Stephens,  46  Pa.  St.  200;  Wins 


Pet.  264;  McCracken  v.  Beall,  3  A.  K. 
Marsh.  208. 

^  Lillard  v,   Ruckers,   9  Yerg.   64; 
Newsom  v.  Thompson,  2  Ired.   277; 


low  V.  Winslow,  52  Ind.  8;  Newsom 
V.  Thompson,  2  Ired.  277. 

"  Hogg  V.  Odom,  Dud.  (Ga.)    185; 
Martin  v,  Youngblood,  8  Humph.  581; 


Dupree  v.  Dupree,  Busb.  Eq.  164;  59    Gearhart  v,  Tharp,  9  B.    Moa.    34; 
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1 176;  43 

Johns. 

I  Johns. 

f;  Mor- 

I;  Wins- 

^ewsom 

I.)   185; 
jh.  581; 
34; 


grantor's  danghtcr  and  son-in-law,  was  held  good  as  to 
the  two  children  of  A  and  B  then  living,  but  not  as  to 
any  subsequently  born.^  But  a  deed  to  one  or  his  heirs 
or  legal  representatives  is  good;"  or  to  the  heirs  of  a  de- 
ceased person;'^  or  to  a  person  under  an  assumed  name.'* 

§  2270.  Signing  and  Sealing. — The  general  rule  is, 
that  a  deed,  to  be  good,  must  bo  signed  and  sealed  by  tlie 
person  whose  deed  it  is.^  But  at  common  law  signing  is 
not  essential  to  it.^  However,  under  tlie  statute  of  iVuuds, 
signing  is  required;''  and  by  the  statutes  of  most  of  the 
states,  all  deeds  of  real  estate  are  required  to  be  in  writ- 
ing.^ The  grantor's  name  may  be  written  by  the  hand 
of  another,  in  his  presence,  and  by  his  direction,  or  his 
hand  may  be  guided  by  the  hand  of  another.^  *' A  person 
physically  unable  or  too  illiterate  to  write  his  name  may 
sign  by  making  a  cross,  a  straight  or  a  crooked  lino,  a 
dot,  or  any  other  symbol.  Simply  making  a  mark  by 
bringing  the  pen  in  contact  with  the  paper  is  suffi- 
cient."^" One  is  bound  by  his  acknowledgment  and  de- 
livery of  a  deed  to  which  his  name  has  been  signed  by 
the  grantee,'^  or  in  his  absence.'^  Any  contemporaneous 
writing,  though  not  under  seal,  showing  that  a  party  has 
adopted  a  sealed    instrument  as  his  own  is  as  good  as 


Huss  V.  Stephens,  51  Pa.  St.  282; 
Hus3  V.  Morris,  (ilJ  Pa.  St.  3()7;  Flint 
i\  .Stciulnian,  tW  Vt.  210;  Hioknian  v. 
Quinn,  0  Yerg.  95;  Epperson  v.  Mills, 
19  Tex.  65;  Cole  v.  Lake  Co.,  54  N. 
H.  242. 

'  Huleman  v.  Fort,  3  Strob.  Eq.  66; 
51  Am.  Dec.  <)()5. 

■^  Hogau  V.  Pago,  2  Wall.  605;  Ready 
V.  Kearsley,  14  Mich.  225. 

*  Shaw  r.  Loud,  12  Mass.  447;  frear- 
hart  >'.  Tharp,  9  li.  Mon.  31;  Boone 
V.  Moore,  14  Mo.  420. 

*  Thomas  v.  Wyatt,  31  Mo.  188;  77 
Am.  Dec.  040. 

»  2  HIa.  Com.  306;  Clnrk  v.  Oraliam, 
6  Wheat.  579;  McDill  v.  McDiU,  1 
Dall.  64;  Chiles  v.  Conley,  2  Dana,  21. 

*  1  Chitty  on  Contracts,  4;  Addison 
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on  Contracts,  19;  Wright  v.  Wake- 
ford,  17  Ves.  459;  Mnt.  Ben.  Life  Ins. 
Co.  V.  Brown,  .SO  N.  J.  Eq.  193;  Sicard 
V.  Davis,  6  Pet.  124. 

'  See  Chapter  ex.,  Statnte  of  Frands. 

*  1  vStimson's  American  Statute  Law, 
sec.  lolJO. 

"  See  Title  I.,  Principal  ,  nd  Agent, 
sec.  14;  Pierce  v.  Hakes,  23  Pa.  St. 
2:n;  Mut.  Life  Ass'n  v.  Brown,  30 
N.  .1.  E(i.  193;  Lovcjoy  v.  Kichardson, 
lis  Me.  .SS():  Nye  r.  Lowry,  82  Ind.  31G. 

'"  Mut.  Ben.  Lite  Ins.  Co.  v.  Brown, 
30  N.  .1.  Eq.  193. 

"  Clough  V.  Clough,  73  Me.  487;  40 
Am.  Rep.  386. 

'^  Bartlett  v.  Drake,  100  Mass.  174; 
1  Am.  Rep.  101.  But  see  Adams  v. 
Measher,  25  W.  Va.  127. 
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setting  the  party's  hand  and  seal  to  a  deed.*  Whether  a 
deed  prepared  to  be  signed  by  several,  but  not  signed  by 
all,  is  to  be  regarded  as  the  deed  of  those  who  do  sign  it 
depends  on  whether  it  was  signed  and  delivered  as  an 
escrow  only  until  signed  by  the  others,  or  was  delivered 
as  the  deed  of  the  parties  who  signed  it.''  The  grantee, 
where  the  deed  contains  no  covenants  on  his  part,  need 
not  sign;  his  signature  in  such  case  would  simply  show 
his  assent  to  the  grant,  and  this  is  always  presumed.'  A 
grantee,  though  he  does  not  sign  the  deed,  is  bound  by 
the  covenants  and  stipulations  contained  therein.* 

A  seal  is  necessary  to  a  deed.®  A  deed  will  be  presumed 
to  have  been  sealed  where  it  recites  a  sealing,  though  no 
impression  of  a  seal  is  visible.^  An  instrument  having  a 
seal  affixed  is  a  deed,  though  the  affixing  of  a  seal  is  not 
mentioned  in  it.'  A  deed  not  under  seal  is  insufficient  to 
convey  title,  where  such  deed  is  executed  under  a  statute 
requiring  a  seal,  but  is  not  recorded  until  after  the  passage 
of  a  statute  abolishing  private  seals.^  By  a  seal  at  common 
law  is  meant  "  an  impression  upon  wax  or  wafer,  or  some 
other  tenacious  substance  capable  of  being  impressed."' 
A  piece  of  paper  affixed  to  an  instrument  with  mucilage, 
and  stamped  with  a  permanent  impression,  is  good  as  a 
common-law  seal.'"  So  is  a  piece  of  paper  cut  and  affixed 
to  a  wafer  on  the  deed."     A  seal  is  sufficient,  whether 


1  iTigdlilsby  V.  Juan,  12  Cal.  i>6i. 

^  llaskiiisi  r.  Lombard,  10  Me.  110; 
33  Am.  Dec.  045. 

"  Burton  on  Real  Property,  441. 

*Earlo  V.  Mayor,  3S  N.  J.  L.  52; 
Fiiiley  v.  Simpson,  22  N.  J.  L.  252; 
53  Am.  Dec.  252. 

'  ^'2  lilack,"  300';  Chiles  v.  Conley,  2 
Dana,  21;  Clark  i».  Gialiam,  0  Wheat. 
579;  McDill  v.  McDill,  1  Dall.  04; 
Elwell  V.  Sliaw,  16  Mass.  47;  8  Am. 
Dec.  120;  Taylor  v.  Glaser,  2  Serg.  & 
R.  502;  Jackson  v.  Wood,  12  Johns. 
73;  Floyd  v.  Ricks,  14  Ark.  280;  58 
Am.  Dec.  374;  Taylor  v.  Morton,  5 
Dana,  305;  Davis  v.  Brandon,  2  Miss. 
154;  Jones  v.  Crawford,  1  McMuU.  373. 


« In  re  Sandilanda,  L.  R.  0  Com.  P. 
411;  Talbot  r.  Hod.-son,  7  Taunt.  251; 
McCaiiey  v.  Tijipali  Co.,  5S  Miss.  4S3; 
38  Am.  Rep.  .'ioS;  but  .see  same  case 
in  58  Miss.  749. 

'  AVing  V.  Chase,  35  Mo.  200;  Long 
V.  Ramsay,  1  Serg.  &  R.  72;  Taylor  v. 
Glaser,  2  Serg.  &II.  502. 

^  Switzer  v.  Knapps,  10  Iowa,  72; 
74  Am.  Dec.  375. 

'  4  Kent's  Com.  452;  Warren  v. 
Lynch,  5  Johns.  245;  Perrinev.  Cheese- 
man,  11  N.  J.  L.  174;  19  Am.  Dec. 
388;  Tasker  v.  Bartlett,  5  Cush.  359. 

"»  Gillespie  i-.  Brooks,  2  Re.lf.  349. 

"  Pease  v.  Lawson,  33  Mo.  35; 
Hughes  V.  Debnam,  8  Jones,  127. 
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pressed  upon  the  paper  or  the  wax  attaclicd  thereto.*  A 
printed  impres.sion  of  a  seal  on  a  paper  is  not  a  seal;''  nor 
a  scrawl  with  a  pen;*  nor  a  slit  in  the  j)archment  with  a 
ribbon  run  through  it.*  In  some  states  by  statute  a  scrawl 
is  suflicient,*  while  in  some  the  necessity  of  a  seal  has  beei\ 
abolished,*  Several  persons  may  bind  themselves  by  one 
seal.'  So  a  single  scroll  may  serve  as  a  seal  of  both  par- 
ties, if  the  intent  to  adopt  it  as  such  is  evinced  by  the 
instrument.^  Where  a  deed  declares  that  the  grantors 
have  affixed  their  seals,  one  against  whose  name  no  seal 
appears  will  be  presumed  to  have  adopted  that  opposite 
another's."  A  recorded  copy  of  a  deed  without  any  mark 
indicating  a  seal  is  evidence  that  there  was  none  in  the 
original.'"  But  if  it  be  stated  on  the  face  of  the  record 
that  it  was  made  under  the  official  seal  of  the  officer,  it 
will  be  good,  though  a  copy  of  the  impression  of  the  offi- 
cial seal  does  not  appear  on  it.'^  Where  a  written  con- 
tract has  a  scroll  annexed  thereto  opposite  the  signature, 
and  the  word  **  seal "  is  written  in  the  scroll,  but  in  the 
body  of  the  instrument  there  is  no  recognition  of  the 
scroll  as  a  seal,  it  is  a  simple  contract,  and  not  a  deed.'^ 

§2271.     Attesting   Witnesses — When   Required.  —  In 

the  absence  of  a  statute  or  the  terms  of  a  power  requiring 


'  Pierce  r.  rinlsoth,  ]0()  U.  S.  540. 

-'  Mitclu'll  r.  Union  Life  Ins.  Co.,  45 
Me.  ]0.");  71  Am.  l>oc.  529;  Richard  v. 
Boiler,  (i  Daly,  4U0. 

^  Warren  c.  Lyncli,  5  Johns.  245; 
Hendricks  v.  Briggs,  15  Ncl>.  4(19. 

*  Duncan  v.   Duncan,  1   Watts,  322. 

^  Stinison's  American  Statnte  I^aw, 
sec.  15(35;  Micliigan,  Wiacoiisin,  New 
Jersey,  Minnesota,  Virginia,  West 
Virginia,  California,  Oregon,  Colorado, 
Missouri,  Florida,  Mississippi,  Illinois: 
Lewis  V.  Overby,  28  Gratt.  027. 

'^  Stinison's  American  Statute  Law, 
sec.  15(55;  Ohio,  Indiana,  Iowa,  Kansas, 
Nebraska,  Tennessee,  Texas,  Dakota, 
Kentucky,  Mississippi:  Piersou  v. 
Armstrong,  1  Iowa,  282;  (53  Am.  Dec 
440.  In  some  states  a  seal  may  be  by 
an  impression  on  paper  as  well  as  upon 


wax  or   aliixing   wafer:   Connecticut, 
Oluo,  llhdde  Island,  Idaho. 

'  Mackay    v.    Bloodj^ood,    9    Johns, 
2S.");  Carter  v.  Chaudron,  21   Ala.   72u 
Williams  r.  Greer,  12  (Ja.  45!t;  Mapcb- 
V.  Now  iiinn,  2  Ark.  4()9;  IJuliannons  v. 
Lewis,  3   T.    li.    Mon.    37(5;   Bank   of 


Cumberland 


Bngl)ee,    19    Me.    27; 


Bowman  r.  llobl),  (i  Pa.  St.  302; 
Lambden  v.  Sliarp,  9  Humph.  224; 
Yale  V.  Flanders,  4  Wis.  9ti. 

•*Norwell  v.  Walker,  9  W.  Va. 
447. 

»  Burnett  v.  McCluey,  78  Mo.  G7C. 

'"  Switzer  v.  Knapps,  10  Iowa,  72; 
74  Am.  Dec.  375. 

"  Griffin  v.  Sheffield,  38  Miss.  359; 
77  Am.  Dec.  64(5. 

'^  Cromwell  v.  Tate,  7  Leigh,  301;  30 
Am.  Dec.  506. 
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tliGin,  one  or  more  attesting  witnesses  are  not  necessary 
to  the  validity  of  a  deed.'  hi  cases  where  there  are  no 
subscribing  witnesses  to  a  deed,  the  execution  may  be 
proved  by  proving  the  liandwriting  of  the  party.''  If, 
however,  a  deed  purports  to  be  executed  in  presence  of 
attesting  witnesses,  then,  by  a  general  rule  applicable  to 
to  deeds  and  all  other  written  instruments,  the  attesting 
witnesses  must  be  called  or  their  absence  accounted  for. 
When  there  are  none,  the  deed  is  proved  by  proving  the 
handwriting  of  the  party.'  It  has  been  laid  down  that 
the  deed  should  be  attested  by  witnesses  as  a  mutter  of 
caution,  and  for  the  easier  proof  of  the  deed.^  And  in  a 
number  of  states,  by  statute,  witnesses  are  necessary  to 
the  validity  of  a  deed  between  the  parties.'  Where  this 
statutory  requisite  exists,  such  attestation  is  essential  to  a 
valid  conveyance.*  Where  a  statute  requires  deeds  to  be 
executed  in  the  presence  of  two  witnesses,  a  deed  executed 
in  the  presence  of  one  only  is  void.^  Under  such  a  stat- 
ute, a  deed  bearing  the  signature  of  one  attesting  witness 
is  not  properly  attested,  although  another  person  was  in 
and  out  of  the  room  during  the  signing,  but  not  for  the 
purpose  of  being  a  witness.^  A.  deed  attested  by  two  wit- 
nesses will  be  presumed  to  have  been  duly  witnessed,  and 
the  grantors  will  be  presumed  to  have  been  together,  al- 
though it  purports  to  have  been  acknowledged  by  some 


'  4  Kent's  Com.  451;  Long  v.  Ram- 
say, 1  >J  rg.  &  R.  72;  Dole  v.  Tluirlow, 
12  Mot.  100;  Monley  v.  Zeiglor,  2;{ 
Tex.  88;  Keinhart  v.  Miller,  22  Ga. 
402;  GS  Am.  Dec.  506. 

■^  Swin  V.  Bell,  5  Law  Rec.  371;  1 
Phillips  on  Eviilence,  pt.  2,  c.  8,  .sec.  1. 

•*  Roscoe  on  Evidence,  64,  65;  1 
Starkie  on  Eviilence,  330. 

*  Dale  V.  Tliurlow,  12  Met.  166. 

'"  Stimson's  American  Statute  Law, 
sec.  1566;  Connecticut,  Florida,  Geor- 
gia, Louisiana,  Maryland,  Michigan, 
-Slinnesota,  New  Hampshire,  Nebraska, 
Oiiio,  Oregon,  Washington,  Utah,  Wis- 
consin; or  where  there  is  no  acknowl- 
edgnxent:  Alabama,  Arkansas,  North 


Carolina,  Texas,  New  York,  Massachu- 
setts, Maine,  Vermont,  New  Jersey, 
Iowa,  Delaware,  Kentucky,  Virginia, 
West  Virginia,  California,  Colorado, 
Tennessee,  Dakota. 

*  Meighen  v.  Strong,  6  Minn.  177; 
SO  Am.  Dec.  441;  Ciiamberlin  v. 
Spangier,  22  Hun,  437;  Crane  r.  Reeder, 
21  Mich.  24;  4  Am.  Rep.  430.  Tiiat 
the  deed  is  nevertheless  valid  inter 
pnrtis,  see  Wood  v.  Chapin,  13  N.  Y. 
50'J;  67  Am.  Dec.  62:  Fitzhugh  v. 
Croghan,  2  J.  J.  Marsh.  429;  ID  Am. 
Dec.  13i). 

'  Clark  V.  Graham,  6  Wheat.  577. 
See  Stewart  v.  Beard,  69  Ala.  470. 

*  Kenyon  v.  Segar,  14  R.  L  490. 
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of  them  on  flifTorGnt  days,  in  different  counties,  and  before 
different  officers.'  And  a  deed,  defective  in  having  but 
one  witness,  where  the  law  requires  two,  is  evidence  of  an 
agreement  to  execute  a  valid  deed.'^  The  words  "scaled 
and  delivered  in  presence  of"  the  subscribing  witness 
constitute  a  sufficient  attestation  of  a  docd.^  A  person 
who  cannot  write,  but  who  makes  his  mark,  or  uses  any 
utlier  device  by  which  ho  or  others  may  identify  him 
with  the  transaction,  is  a  competent  attesting  witness.'* 
If  the  subscribing  witness  cannot  recollect  his  attestation, 
but  recognizes  his  handwriting,  and  declares  it  was  his 
practice  never  to  attest  without  hearing  the  acknowledg- 
ment of  the  parties,  this  is  evidence  to  bo  left  to  the  jury 
as  to  the  execution  of  the  deed."  But  when  the  witness 
who  is  produced  cannot  remember  whether  or  not  the 
other  witnesses  subscribed  their  names  in  the  presence  of 
the  grantor,  but.  presumes  that  they  did  so,  as  he  would 
not  have  subscribea  as  a  witness  if  the  law  had  not  been 
complied  with,  and  the  other  witnesses  are  living  and  are 
within  the  state,  the  proof  is  insufficient,  because  it  pre- 
sents secondary  evidence  of  a  fact  of  which  better  evidence 
is  within  the  party's  reach." 

§  2272.     Acknowledgment  of  Deeds  —  In  General. — The 

statutes  of  all  the  states  require  that  a  deed  shall  be  ac- 
knowledged before  it  can  be  lawfully  placed  on  record,^ 
though  it  is  valid  as  between  the  parties,  or  except  as 
against  purchasers  for  value  without  notice,  or  creditors.** 
The  statutory  requirements  in  the  different  states  vary 
somewhat,  but  all  have  similar  features.     TJiey  require  a 

'■  Hronska  ?'.  .Fanke,  GO  Wis.  2o2.  '  1  Stimson's  American  Statute  Law, 

'  Vermont  Mining  etc.  Co.  v.  Wind-  sees.  1570  et  se(£.;  Taylor  v.  Harrison, 

ham  Co.  Bank,  44  Vt.  480.  47  Tox.  4r)4;  2(i  Am.  llLp.  304.     As  to 

"  Fosdick  V.  Risk,   15  Ohio,  84;   45  separate  acknowledgment  of  deeds  by 

Am.  Dec.  502.  married  women,  see  Title  IV.,  Husband 

♦  Tatom  V.  White,  95  N.  C.  453.  and  Wife. 

■''Allen   V.  Trimble,  4  Bibb,   21;   7  *•  1  Stimson's  American  Statute  Law, 

Am.  Dec.  726.  sec.  1571. 

"  .Jackson  v.  Vickory,  1  Wend.  400; 
19  Am.  Dec.  522. 
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corlifieato  of  tho  ncknowlodginont  l)y  tlio  oflu'er  taking 
it  to  bo  attacliod  or  iixlorsod  on  tho  deed,  signed  and 
S(Mdcd  by  tho  odicer.  Tho  certifieato  must  show  that  tho 
idontity  of  tlio  grantor  was  known  to  or  provud  to  tho 
oflicer.  Tlio  olHcer  takin;i  tlio  acknowlodgMicMit  niav  bo 
a  justico  of  the  peace,  a  coniinissioncr  of  deeds,  a  judge*,  a 
notary  public,  a  mayor  of  a  city,  a  clerk  of  a  court,  or 
other  odicer  specially  pointed  out  by  the  statute.'  The  au- 
thenticity of  the  certilicato  of  this  oifu'er  must  bo  in  sonio 
states  certified  to  by  the  clerk  of  tho  county  court,  or  judge, 
and  attested  by  his  scal.'^  Tlio  body  of  a  deed  may  be 
r(>ferred  to  to  support  a  defective  certificate  of  acknowledg- 
ment.^ 

§2273.  Who  may  Take  —  Who  may  Make.  —  An  ac- 
knowledgment before  the  grantor  or  grantee  himself  is 
void;*  or  before  one  of  tho  parties  thereto;®  or  one  inter- 
ested in  obtaining  tlie  conveyance;"  or  a  trustee.''  An 
officer  is  not  disqualified  because  he  is  related  to  the 
parties,*  or  is  a  justice  of  the  peace  de  fado.^  An  attest- 
ing witness  may  take  tho  acknowledgment."  A  United 
States  judge,  empowered  to  take  acknowledgments,  may 
do  so  in  any  part  of  the  Union,  if  the  land  lies  in  his  own 
district."  But  an  acknowledgment  taken  in  one  county 
before  a  justice  of  the  peace  of  another  county,  where  the 
land  lies,  is  held  to  be  void.'^  A  commissioner  appointed 
by  the  governor  of  a  state  to  take  acknowledgments  of 

irruth,  IS  I'la. 


y, :;}  Mo.  4-.': 

iiril,   7  Watts,      .'7; 
Brown  />.  Mooic,  38 


'  1  Stimson's  American  Statute  Law,  eviilence:  Hogai 

sec.  1582.  587. 

'^  1  Stimsoii's  American  Statute  Law,  '  Hainey 

sec.  1582.  6  Withers 

"  Bradford  v.  Dawson,  2  Ala.  203.  ,S2  Am.  Dec. 

♦Davis    V.    Buazley,    75    Va.    491;  Tox.  G48. 

Crroesheck   v.    Seeley,    1.3  Mich.   32i);  '  Brown    v.    Moore,    :{8    Tex.    G45. 

Beaman    v.    Wiiitney,    21    Me.    413;  Co/»</vi,  Bennett  c.  .Shipley,  82  Mo.  448. 

Wasson    v.    Connor,    54     Miss.    351;  *  Reiiiingtou  Paper  Co.  ?;.  O'Dough- 

Wilsonw.  Truer,  20  Iowa,  233;  Stevens  crty,  81  N.  Y.  474. 

V.    Hampton,    46   Mo.  404;   Green   v.  '■>  Brown  v.  Lunt,  37  Me.  42.3. 

Abraham,    43  Ark.    420.     The   deed,  '"  Baird  r.  Evans,  58  (la.  350. 

however,     is     binding     between     the  "  Moore  v.  Vance,  1  Ohio,  12. 

parties  or  their  heirs,  and  its  execution  '^  Sliare  v.  Anderson,  7  Serg.  &  R. 

may   be   established   by  common-law  43;  10  Am.  Duo.  42L 
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1 


(loods,  do.,  in  unotlH>r  slato  is  an  odicor  of  the  stnto  from 
Nvliich  lie  (lurivos  liis  apiMHiitniont.'  An  acknowU'dijMncnt 
before  a  connnissioiicr  appointed  by  Die  governor  is  not 
impaired  by  tbe  I'ar.-t  tliat  tbe  latter  had  gone  out  of  ollieo 
tit  the  time  the  acknowledgment  waH  taken.^  So  an  ac- 
knowledgment by  a  slienir  after  the  expiration  of  his  term 
of  a  de(Hl  executed  while  in  oHico  is  good.'*  So  a  deed  ex- 
ecuted by  a  commission  empowered  to  convey  public 
land  of  a  state  nuiy  be  lawfully  acknowledged  by  the  com- 
missioners after  their  authority  has  been  revoked.*  The 
right  of  an  ofticer  to  take  an  acknowdo<lgmcnt  does  not 
depend  on  the  length  of  his  actjuaintanco  with  the  person, 
nor  upon  the  manner  in  which  his  knowledge  is  ac- 
quired.'* Where  the  officer  taking  an  acknowledgment  of 
a  deed  styles  himself  such  in  his  certificate,  that  is  prima 
facie  evidence  of  the  fact  that  he  is  such  an  ofHcor." 

The  officer  of  a  corporation  affixing  the  corporate  seal 
is  the  proper  person  to  make  the  acknowledgment  of  a 
deed.^  An  authority  to  execute  a  deed  of  trust  gives  the 
power,  by  implication,  to  acknowledge  it.*  A  person  who 
appears  before  a  magistrate  and  duly  acknowledges  execu- 
tion of  a  deed  to  which  his  name  was  subscribed  by  an- 
other in  his  absence,  thereby  recognizes  and  adopts  the 
signature  as  his  own.' 

§  2274.  Requisites,  Construction,  and  Effect  of  Certifi- 
cate.—  A  certificate  of  acknowledgment  is  liberally  con- 
strued,'** and  a  defect  in  it  can  be  taken  advantage  of  only 
by  purchasers  for  value."     It  is  essential  that  the  certifi- 

'  Smith    V.   Van    Gilder,    26   Ark.  '•Johnson  v.  Bridger  Mill  Co.,   13 

627.  Nev.    351;    Ingrahain    v.    Giigg,     13 

"  Thorn  v.  Frazer,  60  Tex.  259.  Smedes  &  M.  22;  Morse  v.  Clayton, 

»  Doe  V.  Dugan,  8  Ohio,  87;  31  Am.  13  Smedea  &  M.  373;  Crowley  v.  Wal- 

Dee.  4.'}3.  lace,   12  Mo.  143;  Chandler  v.  Spear, 

♦  New  Hampshire  Laud  Co.  w.  Tilton,  22  Vt.  388;  Angler  v.  Sehieffeliu,  72 
19  Fed.  Rep.  73.  Pa.  St.  100;  13  Am.  Rep.  659. 

^  Wood  V.  Bach,  54  Barb.  134,  "  Mastin    v.    Halley,    61   Mo.    196. 

^  Tuten  V.  Gazan,  18  Fla.  751.  The   rule    that    presumptions   are   in 

'  Kelly  V.  Calhoun,  95  U.  S.  710.  favor  of  the  regularity  of  tlio  acta  of 

*  Robinson  v.  Mauldin,  1 1   Ala.  977.  public  olficers  applies  to  acknowledg- 
'  Bartlett  v.  Drake,  100  Mass.  174;  nients  of  deeds:  Addis  v,  Graham,  88 

97  Am.  Dec.  92.  Mo.  197. 
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cate  shall  show  the  fact  of  the  acknowledgment;'  that  he 
whose  iiaine  ap])earc(l  ucknowlcdged  that  he  executed  the 
deed;^  that  the  i)arty  ackuowlcdgiiig  is  |.orsoiuilly  known 
or  proved  to  the  certifying  odicer  to  be  the  party  who 
executed  the  deed;''  that  the  grantors  were  informed  of 
the  contents  of  the  conveyance;'*  that  he  has  signed  the 
acknowledgment;^  that  he  has  aiiixed  his  notarial  or 
oliicial  seal;^  that  the  certificate  shall  show  the  ofhcial 
designation  or  title  of  the  officer;^  that  he  was  an  officer 
authorized  by  law  to  take  the  acknowledgment;®  and  the 
county  of  the  officer.^  The  place  of  acknowledgment  need 
not  fully  appear  in  the  certificate,  provided  it  can  be  as- 
certained from  the  whole  instrument;^"  nor  the  date;"  nor 
the  formula,  "Given  under  my  hand  and  seal,". etc.,  his 
official  seal  being  in  fact  appended;'^  nor  the  name  of  the 
grantor,  when  it  sufficiently  appears  that  he,  and  no  one 
else,  appeared  and  acknowledged  the  deed.*''  A  certificate 
of  acknowledgment  stating  that  the  grantor  is  "  personally 
known"  to  the  officer  is  a  compliance  with  a  statute  re- 
quiring such  certificate  to  show  that  the  grantor  is  a  per- 
son with  whom  the  officer  is  "  personally  acquainted."'* 
But  a  statement  that  the  officer  saw  the  grantor  sign  the 
deed  is  not  sufficient  proof  of  his  identity.*^  The  ac- 
knowledgment of  a  deo'1  must  appear  ui)on  it,  and  cannot 
be  proved  by  parol  c.  i  jence.*"    A  certificate  is  of  no  value 


1  Bryan  r.  Ramirez,  8  Cal  4G1;  G8 
Am.  Dec.  .340;  Sjjitiiazle  r.  V'aiiliessali, 
13  Ni-b.  3:}8. 

••'  lliitrr.  Wcl)l),  (J4  Tex.  '284. 

MV'olf  V.  Fugarty,  6  Cal.  2l'4;  G5 
Am.  Dec.  uO'.). 

*  Roney  v.  Moss,  7G  Ala.  491. 

^  Carli^jie  v.  Carlisle,  78  Ala.  542. 

*  Wetmore  v.  Lainl,  5  Bis.s.  IGO. 

'  Johnson  v.  Haiues,  2  Ohio,  55;  15 
Am.  Dec.  533. 

«  Ca^sell  V.  Cooke,  8  Serg.  &  R.  2G8; 
11  Am.  Dec.  GIO;  Livingston  v.  Mc- 
Donald, y  Oiiio,  IGS. 

"  Willard  v.  Cramer,  3G  Iowa.  22. 

'"  Brooks  V.  Chaplin,  3  Vt.  281 ;  23 
Am.  Dec.  201);  Furhman  v.  Loudon, 
13  Serg.  &  R.  38G;  15  Am.  Dec.  GOS; 
Cliiuiquy  v.  Catholic  Bishop  of  Chicago, 


41  111.  149;  Crahani  v.  Anderson,  42 
111.  514;  92  Am.  Dec.  89;  IJradley  v. 
West,  GO  Mo.  33.  A  viMuie  to  a  eer- 
tilicate  of  acknowledgment,  simply 
"county  of  New  Voik,"  with  no  indi- 
cation of  tiie  state  in  the  body  of  Liio 
deed,  held  insuHieient:  Hardin  y.  Kirk, 
49  111.  ir)3;  95  Am.  Dec.  581. 

"  Rockleir  r.  Norton,  19  Me.  274; 
Galusha  r.  Sinelear,  .'{  N't.  ;594;  Wei)b 
V.  Hull',  (il  Tex,  o77;  Carter  v.  Chau- 
dron,  21  Ala.  72. 

'-  Wehh  J.  Hulf.  Gl  Tex.  G77. 

'•'  Wilcoxon  V.  Oshorn,  77  Mo.  621. 

'*  Kelly  V.  Calhoun,  95  U.  S.  710. 

'^.Tackson  v.  OsLiorn,  2  Wend.  555; 
20  Am.  Dec.  G49. 

'"  I'cudletou  V.  Button,  3  Conn. 
40G. 
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nor 

,  his 


).  cm. 

710. 
id.  555; 

Conn. 


as  to  a  fact  stated  in  it  if  the  law  did  not  intrust  the  officer 
to  certify  to  this  fact.* 

The  officer  taking  an  acknowledgment  acts  in  a  judicial 
character  in  determining  whether  the  person  rejjresenting 
himself  to  he,  or  represented  hy  some  one  else  to  be,  the 
grantor  named  in  tlie  conveyance  actually  is  the  grantor; 
and  in  determining  further  whether  the  person  tlms 
adjudged  to  be  the  grantor  docs  actually  and  truly 
acknowledge  that  he  executed  the  instrument.  By  his 
certificate  he  makes  an  oilicial  record  of  his  adjudication.'^ 
The  certificate  of  a  magistrate  or  other  officer  of  tiie  ac- 
knowledgment of  a  deed  or  mortgage  is  a  judicial  act, 
and  in  the  absence  of  fraud  or  duress,  conclusive  as  to 
the  facts  therein  stated.^  A  purchaser,  bona  fide  and 
without  notice  of  fraud,  is  protected  against  it;  but  as  to 
all  others,  parol  evidence  is  admissible  to  show  either 
that  there  was  no  acknowledgment  or  that  there  was 
fraud  or  duress  connected  with  the  acknowledgment.* 
The  officer  cannot  subsequently  amend  the  certificate  in 
the  absence  of  the  grantor.* 

§  2275.  Deeds  Executed  in  Blank.  —  The  contents  of 
a  deed  must  be  all  written  before  the  execution  of  it.  A 
deed  executed  in  blank,  or  with  a  material  omission  in 
the  contents,  ca.inot  be  completed  by  subsequently  filling 
in  the  blank,  without  a  re-execution  and  redelivery,  or 
what  is  equivalent  thereto.''     A  subsequent  acknowledg- 


1  Draper  v.  Brysou,  17  Mo.  71;  57 
Am.  \)w.  257. 

^  Wassoii  V.  Connor,  54  Miss.  351. 

^  Hoetor  V.  Clasgow,  79  Pa.  St.  79; 
21  Am.  Rop.  4(5;  .NiilkT  v.  Wuiitwortli, 
82  Pa.  St.  2S0;  Williams  y.  Bakor,  71 
Pa.  St.  470;  McNeuly  v.  lliicUor,  0 
Blackf.  391;  Korr  v.  ilussell,  09  111. 
'iOO;  18  Am.  llep.  034;  Siiigor  Mfg. 
Co.  V.  Rook,  84  Pa.  St.  442;  24  Am. 
Piop.  204;  White  v.  (Jravod,  107  Mass. 
325;  9  Am.  Rep.  38;  Joluistou  r.  Wal- 
lace, 53  Mi.s.s.  331;  24  Am.  Rep.  699. 

*  Heeter  v.  Gla.s-ow,  79  l\i.  St.  79; 
21  Am.  Rep.  40;  Miller  i'.  Wentworth, 


82  Pa.  St.  280;  Johnson  r.  VanVelsor, 
43  :Mioh.  208.  And  .«ec  Williams  v. 
Robson,  0  Ohio  St.  510;  Hourtionne  v. 
Schnoor.  33  Mich.  274;  llay.s  r.  Hays, 
5  Rich.  31;  Van  Orman  i\  McGregor, 
23  Iowa,  300;  ^Vanuoll  v.  Keru,  57 
Mo.  478. 

''  Enterprise  Transit  Co.  v.  Sheedy, 
103  Pa.  St.  492;  49  Am.  Rep.  130. 

"  Siiep.  Touch.  54;  Perkins  on  Con- 
veyancing, sec.  118;  liibbiewhite  v. 
McMorine,  0  Mees.  &  W^  200;  Burns 
V.  Lyiide,  0  Allen,  305;  Bragg  »•.  Fes- 
sonden,  11  111.  511;  Entiiuveu  r.  Hoylo, 
13  Com.  B.  373;  Davidson  v.  Cooper, 
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iiient  of  tlio  deed  when  complete  may  operate  as  a  re- 
delivery.' And  a  deed  may  be  signed  and  sealed  and 
then  filled  up,  if  this  is  done  before  delivery.^  It  has 
been  held  in  ^richigan  that  where  a  woman  and  her  hus- 
band executed  a  deed  to  property  of  the  husband's,  leav- 
ing the  name  of  the  grantee  blank,  and  the  person  with 
whom  it  was  left  to  use  for  her  benefit  had  the  name  of 
her  brother  inserted  as  grantee,  and  delivered  the  deed 
to  him,  the  deed  was  valid. ^  A  deed  in  due  form  signed 
and  acknowledged  by  the  grantor  does  not  become  his 
deed  until  the  name  of  a  grantee  is  inserted  therein;  and 
an  agent  of  the  grantor  cannot  insert  the  name  of  a 
grantee  in  the  absence  of  the  grantor,  unless  his  au- 
thority is  in  writing.* 


11  Meea.  &  W.  793;  Duncan  v.  Hodges, 
4  McCord,  239;  17  Am.  Dec.  734; 
Smith  V.  Fellows,  9  Jones  &  S.  36; 
Ingram  v.  Little,  14  Ga.  173;  58  Am. 
Dec.  549;  Bahliford  v.  Pearson,  9  Allen, 
387;  85  Am.  Dec.  764.  As  to  altera- 
tions in  deeds,  see  Chapter  CXVII. 
1  Hudson  V.  Revett,  5  Bing.  372. 

*  Duncan  v.  Hodges,  4  McCord,  237; 
17  Am.  Dec.  734.  See  Swartz  v.  Ballou, 
47  Iowa,  188;  29  Am.  Rep.  470;  Lamar 
V.  Simpson,  1  Rich.  Eq.  71;  42  Am. 
Dec.  345. 

*  In  Lockwood  v.  Bassett,  49  Mich. 
546,  Cooley,  J.,  said:  "Many  cases 
hold  that  a  deed  executed  and  de- 
livered with  a  necessary  part  left  in 
blank  is  ineffectual  as  a  conveyance, 
though  afterwards  tlie  blank  is  filled: 
Hibl)lewhite  v.  McMoriue,  6  Mees.  & 
W.  200;  United  States  v.  Nelson,  2 
Brock.  64;  Chase  v.  Palmer,  29  111. 
306;  Whitaker  v.  Miller,  83  111.  381; 
Williams  v.  Crutclier,  6  Miss.  71;  35 
Am.  Dec.  422;  Davenport  v.  Sleight, 
2  Dev.  &  B.  381;  31  Am.  Dec.  420; 
Cross  V.  State  Bank,  5  Ark.  525;  Viser 
r.  Rice,  33  Tex.  1.39;  Heath  v.  Nutter, 
60  Me.  378;  Wunderlin  v,  Cadogan, 
50  Cal.  613;  Burnes  v.  Lynde,  6  Allen, 
305;  Ingram  v.  Little,  14  Ga.  173; 
58  Am.  Dec.  549;  Lindsley  v.  Laml), 
34  Mich.  509.  But  other  cases  hold 
that  if  the  filling  of  the  blank  is  by 
exjiress  authorization,  of  the  grantor, 
this  is  sulKcieut,  evei.  though  the  au- 
thority is  by  parol:  Ex  parte  Kerwin, 


8  Cow.  118;  Vliet  v.  Camp,  13  Wis. 
198;  Van  Etta  v.  Evenson,  28  Wis. 
33;  Schintz  v.  McManamy,  ,33  Wis. 
299;  Ragsdaler.  Robinson,  48  Tex.  379; 
Peace  v.  Arbuckle,  22  Minn.  417;  Field 
V.  Stagg,  52  Mo.  534;  4  Am.  Rep.  435. 
In  Iowa,  where  there  are  like  de- 
cisions, importance  is  attached  to 
the  fact  that  the  statute  does  not 
make  a  seal  essential  to  a  deed: 
Swartz  V.  Ballou,  47  Iowa,  188;  29  Am. 
Rt'p.  470;  McClain  v.  McClain,  .52 
Iowa,  274.  In  this  state  the  statute  de- 
clares that  a  deed  shall  not  be  invalid 
for  want  of  a  seal:  Comp.  Laws,  sec. 
6194.  But  iu  this  case  it  is  not  neces- 
sary to  decide  whether  a  parol  au- 
thority to  fill  a  blank  after  delivery 
is  or  is  not  sufficient,  for  the  facts  do 
not  raise  the  question.  The  blank 
in  this  case  was  tilled  before  delivery; 
and  when  the  delivery  is  by  the 
grantor  himself,  or  by  his  direction, 
the  deed  as  then  completed  is  adopted 
by  him.  No  one  docs  or  can  dispute 
this.  Even  if  the  blank  were  filled 
up  after  delivery,  the  grantor,  if  he 
claimed  the  benefit  of  accompanying 
and  related  contracts,  would  thereby 
make  the  deed  as  completed  his  ov/n, 
and  preclude  himself  from  objecting 
to  tlie  invalidity  afterwards:  Duncan 
V.  Hodges,  4  McCord,  239." 

«  Upton  V.  Archer,  41  Cal.  85;  10 
Am.  Hop.  266;  Preston  v.  Hull,  23 
Gratt.  600;  14  Am.  Rep.  153. 
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Illustrations.  —  A  deed  was  executed  with  a  blank  left 
therein  fc*  the  name  of  tlie  grantee,  and  in  that  condition 
placed  in  the  hands  of  an  agent,  with  verbal  authority  to  fill 
the  blanic.  The  agent  did  fill  the  blank  with  the  name  of  a 
grantee,  in  the  absence  of  the  grantor,  and  delivered  the  deed. 
Ifcld.  that  the  deed  was  valid:  Field  v.  Stngg,  52  Mo.  r)?A;  14 
Am.  Rep.  435;  Vose  v.  Dnlan,  108  Mass.  155;  11  Am.  Rep.  331; 
Van  Etta  v.  Evenson,  28  Wis.  33;  9  Am.  Rep.  486;  Owen  v. 
Perry,  25  Iowa,  412;  96  Am.  Dec.  49.  A  mortgagee  of  land 
executed  an  assignment  of  the  mortgage  in  blank  as  to  the 
assignee,  and  orally  authorized  his  son  to  find  a  purehas(>r, 
write  in  his  name  as  grantee,  and  deliver  the  assignment. 
The  son  did  so.  the  assignee  not  knowing  that  tl)o  son  was 
acting  as  agent  in  any  respect  except  to  deliver  the  assign- 
ment. Held,  that  the  assignment  was  valid:  Phelps  v.  »S'i(//t- 
van,  140  Mass.  36;  54  Am.  Rep.  442. 

§2276.  Delivery  and  Acceptance  —  Date.  —  Delivery 
is  essential  to  give  'effect  to  a  deed,  whether  it  be  founded 
on  a  consideration  or  not.^  Without  delivery  all  the 
preceding  formalities  are  unavailable.^  With  delivery 
the  deed  becomes  absolute,  and  cannot  be  defeated  by  the 
grantor  by  any  subsequent  act,  unless  by  virtue  of  some 
power  contained  in  it,  or  for  fraud  or  the  like.'  A  deed 
delivered  to  one  of  two  grantees  named  tl  9rein,  without 
saying  anything  of  the  other,  is  void  as  to  the  latter.*  A 
deed  cannot  be  delivered  and  accepted  partially  for  the 


1  Van  Amriiige  i\  Morton,  4  Whart. 
382;  34  Am.  Dec.  517  Jones  i'.  Jones, 
6  Conn.  Ill;  IG  An.  Dec.  35;  Rut- 
ledge  V.  Montgomery,  30  Ga.  641; 
Fisher  V.  Hall,  41  N.  Y.  4--'l,  422; 
Younge  v,  Gailbeau,  3  Wall.  641; 
Critchfield  v.  Critchfield,  24  Pa.  St. 
100;  Stiles  v.  Brown,  16  Vt.  563; 
Armstrong  v.  Stovall,  26  Miss.  275; 
Frisbie  v.  McCarty,  1  Stew.  &  P.  56; 
Miller  v.  Physick,  24  Ark.  224;  Fitch 
V.  Bunch,  30  Cal.  208;  Merrills  v. 
Swift,  18  Conn.  261;  46  Am.  Dec.  315; 
Oliver  v.  Stone,  24  Ga.  63;  Fletcher  v. 
Mansur,  5  Iiul.  267;  Whitaker  v.  Mil- 
ler, 83  111.  381;  Mitchell  v.  Skiuner,  17 
Kan.  565;  Hi^ghes  v.  Easten,  4  J.  J. 
Marsh.  573;  20  Am.  Dec.  230;  Carey 
V.  Dennis,  13  Md.  1;  Brown  v.  Brown, 
66  Me.  316;  Berkshire  Fire  Ins.  Co.  v. 
Sturgis,  13  Gray,  178;  Hellion  v.  Flau- 


nigan,  37  Mich.  274;  Green  v.  Yarnall, 
6  Mo.  326;  Davis  v.  Lumpkin,  57  Miss. 
506;  Patrick  v.  McCormick,  10  Nel). 
15;  Crawford  v.  Bertholf,  1  N.  J.  Ch. 
458;  Haiiunell  v.  Hammell,  10  Ohio, 
17;  McPlierson  v.  Featherstone,  37 
Wis.  632;  Dikes  v.  Miller,  24  Tex. 
417;  Church  v.  Oilman,  15  Wend.  65(1; 
30  Am.  Dec.  82.  An  undelivered  deed, 
though  it  may  tend  to  prove  the  fact 
of  a  purchase,  has  no  force  as  a  convey- 
ance or  evidence  of  title:  Nay  i\  Mo- 
grain,  24  Kan.  75.  See  Betts  v.  Union 
Bank,  I  Har.  &  J.  175;  IS  Am.  Dec. 
283. 

•''Younge  ?;.  Gailbeau,  3  Wall.  641; 
Fisher  v.  Beckwortii,  30  Wis.  55; 
Brown  v.  Brown,  66  Me.  316. 

^  Boone  on  Ileal  Property,  sec.  205. 

'  Hannah  v.  Swarner,  8  Watts,  9; 
34  Am.  Due.  442, 
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purpose  of  conveying  title  to  the  grantee,  and  yet  so  as 
not  to  give  effect  to   its  conditions,  recitals,  and    limi- 
tations/    But  it  may  in  its  operation  be  made  to  relate 
back  to  the  time  of  the  contract  for  purchase,  so  far  as 
affects  the  parties  and  for  the  furtherance  of  justice,  but 
not  if  affecting  the  rights  of  others."     A  deed  informally 
executed   and   delivered,  or  delivered  without  authority, 
will  be  made  good  by  the  grantor  subsequently  accepting 
and  claiming  the  benefit  of  the  contract  growing  out  of  it."' 
Delivery  may  be  made    by  merely  handing  over   the 
possession  of  the  deed  to  the  other  party,  or  by  authoriz- 
ing the  other  party  to  take  possession  of  the  deed.     A 
deed  proved  to  have  been  signed  and  sealed  by  the  one 
party,  and  appearing  in  the  possession  of  the  other  party, 
may  be  presumed  to  have  been  duly  delivered.*     Delivery 
may  also  be  made  by  giving  the  possession  of  the  deed 
to  a  stranger  for  the  use  and  benefit  of  the  other  party, 
the  intention  being  sufficiently  expressed  or  subsequently 
ratified;  a  delivery  to  a  stranger  without  any  explanation 
of  intention  or  subsequent  ratification  would  be  inoper- 
ative.^    Delivery  may  also  be  effected  by  mere  expression 
of  intention,  although  the  party  making  the  deed  retain 
it  in  his  own  possession  or  in  the  possession  of  his  attor* 
ney  or  ag(Mit."     The  delivery  is  good,  though   it  does  not 
reach  the  grantee  until  after  the  grantor's  death,  if  it  has 
been    previously    left    with  a  third    person    for  his  use." 


•  Wiin-eur.  Jiicksouville,  1"  ill.  230; 
TjS  Am.  Dec.  010. 

''  Jaikson  v.  Bard,  4  Johns.  '2',i0;  4 
Am.  Dec.  L>07. 

■'  Diiiicau  r.  Ifod-'es,  4  McCord,  2^[); 


Iliff,  13  Oliio  St.  L'3.1;  Kckmau  v.  Eck- 
maii,  55  Pa.  St.  '2()'J;  lirowii  r.  Brown, 
00  Me.  310;  Fishery.  Hall,  41  N.  V. 
4'_>3;  Hatcii  /-.  Bates,  54  Me.  l.'JO;  Stil- 
well  ;•.   Huhhard,   '20  Wend.   44;  llin- 


17    Am.    Dec.    734;    Van    Amringe    i:     son  /•.  IJailey,  5  Am.  St.  Rep.  700. 


IMorton,  4  Whart.  382;  34  Am.   Dee. 
517. 


Walker  r.  Walker,  42  111.   311;  Si) 
Dec.  445;  Doc  v.  Knijiht,  5  Barn. 


Hall  V.  Bainbrhlgc,  12  Q.    B.  090;  &  C.  071;  Farrar  r.  Bridj,'e^,  5  Humph. 

t'lian.Uer   r.    Temple,    4    Cu.sh.     285;  411;  42  Am.  Dec.  4;}!l.     But  see  Pruts- 

Juncsc.  Swazee,  42N.  J.  L.  27t»;  New-  man  r.    Baker,   30  Wi.i.   044;  11  Am. 

lin  V.  Beard,  0  W.  Va.    110;  Ward  v.  Rep.  5H2. 

Dougherty,  7  Am.  St.  Rop.  151.  '  Thatcher  r.  St.  An(h-cvvs  Cinirch, 

'■>  Doer.  Kniglit,   5  Barn.  &  C.  071;  .37   Mich.    204;    Goodell   v.    Pierce,    2 

Tompkins  r.    ^Vheeler,    10    Pet.    100;  Hill,  050;  Foster  r.   Mansfield,  3  Met. 

Verpl.tnk  ?•.  Steiry,  12   Jolms.    530;  7  412,  37  Am.  Doc.  154;  McLean  v.  Nel- 

Am.  Dec.  348;  Ciu.  etc.  R.  R.  Co,  v.  son,  1  Jones,  396. 
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Where  the  grantor  delivers  it  to  a  third  person  as  his  deed, 
to  be  delivered  to  the  grantee  at  his  death,  and  the  deed 
is  accordingly  delivered  to  the  grantee  upon  the  grantor's 
death,  the  title  passes  to  the  grantee  as  of  the  date  of  the 
iirst  delivery.^ 

No  particular  form  is  required  in  the  delivery.  It  may 
he  by  acts  or  by  words,  or  by  both  combined.^  It  may 
be  made  by  the  grantor,  or  by  another  person  witli  the 
grantor's  assent,  precedent  or  subsequent.^  It  need  not 
be  placed  in  the  actual  control  of  the  grantee  or  his  agent; 
it  may  remain  with  the  grantor,  if  there  are  other  acts 
and  declarations  sufficient  to  show  an  intention  to  treat  it 
as  delivered.*    Where  it  is  delivered  to  another  person  for 


'  Ball  V.  Foreman,  37  Ohio  St.  132; 
03  Am.  Dec.  243;  Latham  v.  Udell,  38 
Mich.  238;  Hatch  v.  Hatch,  9  Masa. 
307;  6  Am.  Dec.  67. 

•^  Thorougligood's  Case,  9  Rep.  1,36; 
Verplank  v.  Sterry,  12  Jolius.  536;  7 
Am.  Dec.  348;  Hatch  v.  Bates,  54  Me. 
139;  Mills  v.  Gore,  20  Pick.  29;  Mc- 
Clure  V.  Colclough,  17  Ala.  89;  Burk- 
holiler  V.  Casad.  47  Ind.  418;  Warren 
V.  Sweet,  31  N.  H.  332;  Brown  v. 
Brown,  66  Me.  316;  Cannon  w.  Cannon, 
26  N.  J.  Eq.  319;  (Uimell  v.  CockureU, 
84  III.  319;  Hughes  v.  Easteu,  4  J.  J. 
Marsh.  572;  20  Am.  Dec.  2.30;  Chess 
V.  Chess,  1  Penr.  &  \V.  32;  21  Am.  Dec. 
350;  VVellhorn  v.  Weaver,  17  (ia.  267; 
63  Am.  Dec.  235. 

^  Duncan  v.  Hodges,  4  McCord,  239; 
17  Am.  Dec.  734;  Brown  r.  Brown,  (yH 
Me.  316;  Foster  v.  Mansfield,  3  Met. 
412;  37  Am.  Dec.  154;  Marsh  v.  Austin, 
1  Allen,  238;  Hatliaway  v.  Payne,  34 
N.  Y.  92;  Dunoan  o.  Pope,  47  Ca.  445; 
Stone  V.  Duvall,  77  111.  475;  Morgan 
V.  Hazelhurst  Lodge,  53  Miss.  674; 
Stephens  v.  Rinehart,  72  Pa.  St.  434; 
Mather  r.  Corliss,  103  Mass.  568; 
Fisher  v.  Hall,  41  Y.  Y.  416;  Doe  v. 
Knight,  5  Baru.  &  C.  671;  Chess  v. 
Chess,  1  Penr.  &  W.  32;  21  Am.  Dec. 
350;  Ciiurcii  v.  (lilman,  15  Wend.  iSM; 
30  Am.  Dec.  82;  Morrison  v.  Kelly,  22 
111.  610;  74  Am.  Deo.  169. 

*  Regan  v.  Howe,  121  Mass.  424; 
Moore  v.  Hazelton,  9  Allen,  102; 
Dearmond  r.  Dearmond,  10  Ind.   191; 


Sedgewood  i\  Cxault,  2  Lea,  643;  Far- 
rar  v.  Bridges,  5  Humph.  411;  42  Am. 
Dec.  439;  Canning  ji.  Pinkham,  1  N. 
H.  353;  Soiuierke  v.  Anden,  1  Johns. 
Ch.  240;  Wall  v.  Wall,  30  Miss.  91; 
64  Am.  Dec.  147;  Hart  v.  Rust,  46 
Tex.  556;  llusliin  v.  Shields,  11  Ga. 
636.  Non-delivery  of  the  deed  will 
not  be  presumed  from  the  fact  that  the 
deed  remained  in  the  possession  of  the 
grantor  several  months  after  it  had 
been  recorded:  Howard  v.  Patrick,  38 
Mich.  795.  In  Caunon  v.  Cannon,  26 
N.  J.  Eq.  319,  the  court  say:  -'To 
make  delivery  of  a  deed,  it  is  not  ne- 
cessary it  should  actually  bo  handed 
over  to  the  grantee,  or  to  anotiier  per- 
son for  liiiu.  It  may  be  effected  by 
words  without  acts,  or  by  acts  without 
words,  or  by  both  acts  and  words, 
ludoeil,  it  may  bo  made  though  the 
deed  remains  in  tlie  custody  of  the 
grantor.  Thus  if  both  parties  are 
present  when  the  usual  formalities  of 
execution  take  place,  and  the  contract 
is  fully  carried  out,  and  nothing  re- 
mains to  1)0  done  except  the  empty 
ceremony  of  passing  the  dei^d  from  tlio 
grantor  to  the  grantee,  the  law,  re- 
garding tliesub.staiice,  and  disregarding 
mere  form,  will  adjudge  the  title  lias 
passed  to  the  grantee,  and  that  tlie 
deed  is  good  and  valid  to  him,  though 
it  should  rojnain  in  the  custody  of  the 
grantor.  However,  in  cases  where 
there  is  not  an  actual  transfer  of  the 
deed,    it  must   sabiafuctorily   appear, 
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the  grantee,  it  takes  effect  from  such  flclivery,  without 
waiting  for  the  subsequent  delivery  by  him  to  the  grantee/ 
But,  to  constitute  a  good  delivery,  the  grantor  must  part 
with  all  authority  and  dominion  over  the  deed,  either 
absolutely  or  conditionally:^  absolutely,  if  the  elf'ect  of  the 
deed  is  to  be  immediate,  and  the  title  is  to  pass  at  once 
to  the  grantee;  but  conditionally,  if  the  operation  of  the 
deed  is  made  dependent  on  the  performance  of  some  con- 
dition, or  the  happening  of  some  subsequent  event.^     He 


either  from  the  circuinstauces  of  the 
transaction  or  the  words  or  acts  of  the 
grantor,  that  it  was  his  intention  to 
part  with  the  deed  and  put  the  title 
in  the  grantee." 

1  Peavey  v.  Tilton,  18  N.  H.  151 H5 
Am.  Dec.  3(55;  Lady  Superior  v.  Mc- 
Namara,  3  Barb.  Ch.  375;  49  Am.  Dec. 
184. 

■''  Young  V.  Gailbeau,  3  Wall.  G41; 
Parmelee  v.  Simpson,  5  Wall.  81; 
Oliver  v.  Stone,  '24  Ga.  03;  Tibbals  v. 
Jacobs,  31  Conn.  4'28.  A  deed  may  be 
delivered  to  a  third  person,  to  take 
effect  upon  the  death  of  the  grantor: 
Lathams.  Udell,  38  Mich.  238;  Howard 
('.  Patrick,  38  Mi(;h.  795;  Wallace  v. 
Harris,  32  Mich.  380;  Foster  v.  Mans- 
field, 3  Met.  412;  37  Am.  Dec.  154; 
Stone  V.  Duvall,  77  111.  475;  Stephens 
V.  Huss,  54  Pa.  St.  20;  Stephens  v. 
Rinehart,  72  Pa.  St.  434. 

=»  Prutsman  v.  liaker,  30  Wis.  044; 
11  Am.  Rep.  592,  the  court  saying; 
"To  constitute  delivery  good  for  any 
purpose,  the  grantor  must  divest  him- 
self of  all  jiDWcr  and  dominion  over 
tlie  deed.  To  do  tliis,  he  must  part 
with  tlie  possession  of  tlie  deed,  and 
all  right  and  iiutliority  to  control  it, 
eitlier  linall}'  and  forever,  as  where  it 
is  given  over  to  tlie  grantee  himself  or 
to  some  person  for  him,  wliich  is  called 
an  absolute  (h'livery;  or  otiierwise  he 
must  part  witli  ;'U  present,  or  tempo- 
rary right  of  possession  and  control 
until  the  happening  of  some  future 
event,  or  tlio  perfoi'Miance  of  some 
future  condition,  upon  the  happening 
or  not  hai)pening  or  performance  or 
non-performance  of  wliich  his  right  of 
possession  may  return  and  his  do- 
minion and  power  over  the  deed  bo 
restored,  in  which  case  the  delivery  is 


said  to  be  crntingent  or  conditional. 
An  essential  oliaracteriatic  an<l  indis- 
pensable feature  of  every  delivery, 
whetlier  absolute  or  conditional,  is, 
that  there  must  be  a  parting  with  the 
possession  and  of  the  power  and  con- 
trol over  the  deed  by  tlie  grantor  for 
the  benefit  of  the  grantee  at  the  time 
of  delivery.  This  is  the  legal  dehnition 
and  meaning  of  the  term  '  delivery, ' 
as  applied  to  such  an  instrument.  It 
implies  a  parting  with  the  possession 
and  surrender  of  authority  over  the 
deed  by  the  grantor  at  that  timu, 
either  absolutely  or  conditionally:  ab- 
solutely it  the  effect  of  the  deed  is  to 
be  immediate,  and  the  title  to  pass  or 
estate  of  the  grantee  to  commence  at 
once;  but  conditionally,  if  tlie  operation 
of  the  deed  is  to  be  postponed,  or  made 
dependent  on  the  performance  of  some 
condition,  or  the  happening  of  some 
subsequent  event.  A  conditional  de- 
livery is  and  can  only  be  made  by 
placing  the  deed  in  tlie  hands  of  a 
third  person,  to  be  kept  by  liiin  until 
the  performance  of  some  eoudition  or 
conditions  by  the  grantee  or  some  oiiC 
else,  or  until  the  hapiu^iiiiig  of  some 
event,  when  upon  tlic  perloiiiiance  or 
happening  of  which  the  dccvl  is  to  lie 
delivered  over  by  the  depositary  to 
the  grantee.  Conditional  ilelivery  also 
takes  place  when  by  tlie  terms  of  tlic 
depo-iit  witli  the  lliird  person  the  deed 
is  to  be  returned  to  the  grantor  upon 
tiie  performance  of  some  condition  on 
his  p;irt,  or  on  tlic  part  of  some  otiur 
person,  or  upon  the  liappeningof  some 
c(Uitiiigeney  or  some  uncertain  event 
at  or  before  some  future  day,  and  the 
like.  In  fi.xing  the  terms  and  deter- 
mining tlie  conditions  of  deposit,  :t  it 
competeut  for  the  grantor  or  for  the 
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must  part  oillior  with  the  possession  of  tlie  instrument, 
or  with  the  ri^lit  to  retain  it,  else  there  is  no  delivery.' 
The  (juestiou  of  delivery  is  a  question  of  intent.  A  deliv- 
ery to  the  grantee  without  the  intent  to  deliver  it  is  not 


parties  to  enter  into  snch  stipnlations 
as   they  pluase,   and   tlie  cfloj'.  (,f   tlio 
deed  in  tlie  third  person's  hands  always 
depends  upon  tiie  interest  of  tlie  par- 
ties, or  of  th(!  firantor  when  he  alone 
dictates  or  fixes    the  conditions.     In 
some  casus,  the  deed  is  held  to  operate 
presently,  thoujfh  placed  in  the  hands 
of  a  stranger  with  a  direction  to  de- 
liver it  to  the  grantee  at  some  future 
day  or  upon  some  certain  event.     In 
such  cases,   if  there  be   no  condition 
counficted   with   the    delivery   to  the 
grantee,  the  happening  of  which  must 
by  the  terms  of  the  authority  in  the 
receiver  precede    such   delivery,   the 
title  passes  at  once  to  the  grantee.    It 
is  otherwise,  however,  where  such  con- 
dition exists;  for  until  that  has  hap- 
pened or  been  performed,  or  until  the 
event   contingent   in   its    nature    has 
transpired,    the   deed   is   to   have   no 
effect.    Cases  of  the  latter  descrii)tion, 
and    those    under    different    circum- 
stances,    where    it     is    contemplated 
that  the  deed  may  by  possibility  or 
in  the  course  of  events  be  returned  to 
the  grantor,  are  ni  truth  t!ie  only  ones 
of   conditional   delivery,  ai\d    it   is   a 
inisaiiplication  of  tl'C  term  where  it  is 
ein]iloye<l  witli  reference  to  any  others. 
As  iiiis  been  well  observed,  acond'.tional 
deed  —  tliat  is,  one  delivored  condition- 
ally —  is  not  a  dccil,  but  an  escrow,  — 
a  mere  writing  having  the  form  of  a 
de(!d,  liut  the  ell'uct  of   wliich  depends 
wholly  upon  the,  happoniiig  of  the  con- 
ditions or  events  upon  wliich  it  is  to 
be  dclivcreil  to  the  giaidee.     If  the^■e 
conic  to  pass,  it  becomes  a  deed,  otlier- 
wise    it   is   ;>    mere    nullity.       Where 
delivery  is  coiulicioned  upon   the  per- 
formance '>f  some  act  by  tiie  grnntee 
or  b}-  some  otlicr  person,  the   ni.strn- 
nicnt  becomes  a  deed  when  the  act  is 
purfornuid   according  to  the   terms  of 
the  deposit  or  autliority  conferred  upon 
the  receiver.     When  tiie  condition  is 
for  the  return  of  the  deed  upon  the 
pcfformance    of     some     act     by    the 
grantor,    or    by   some   one    for    him, 
«iid    such   act    has    been   performed. 


then  the  deed  becomes  forever  a  nul- 
lity, and  no  delivery  of  it  by  the  re- 
ceiver or  depositary  to  the  grantee 
will  make  it  eU'ectnal.  If,  on  the  other 
hand,  sueh  act  be  not  performed,  or 
the  event  do  not  transpire  upon  which 
the  instrument  was  to  be  delivered 
back  to  the  grantor,  it  then  bee  imes 
his  deed  agreeably  to  the  stipulation 
of  the  parties  and  the  instructions 
given  to  the  depositary.  Many,  and 
perhaps  most,  of  the  authorities  make 
a  distinction  between  cases  where  the 
future  delivery  is  to  dcpeiul  upon  the 
payment  of  money  or  the  performance 
of  some  other  condition,  and  cases 
where  it  is  to  depend  on  the  happen- 
ing of  some  contingency,  holding  tiiat 
the  former  is  an  escrow,  but  that  the 
latter  will  be  deemed  the  grantor's 
deed  presently.  This  distinction  will 
be  found,  however,  not  to  be  in  all 
cases  correct,  since  it  will  frequently 
happen  that  it  will  defeat  the  manifest 
intention  of  the  parties,  which  it  is 
everywhere  conceded  should  govern. 
The  ff)regoingcli.-.silication  will,  there- 
fore, we  tliinlv,  for  all  jicueral  purposes, 
be  found  more  accurately  to  express 
the  true  rules  a.id  delinitions  of  the 
law  upon  the  subject." 

'  Brown  v.  lirown,  GO  Me.  Slti; 
Burton  r.  Boyd,  7  Kan.  17;  Younge 
V.  (Jadbcau,  W  Will.  (iHO;  iJuer  /•. 
James,  4-2  .\ld.  -lO'J;  Withers  v.  Jon- 
kins,  7  S.  C.  l'2-l;  Kirkuian  /'.  B:ud<  of 
Atiierica,  '2  (""old.  .".T'.l;  Coolc  v.  Binwii, 
:U  N.  H.  4(;().  47.');  Klmoro  v.  Marks, 
o\}  Vt.  (ioS;  (Undd  r.  Day,  1)1  U.  N. 
41:.';  B.rry  ?•.  Andorsoii,  '2'2  Ind.  'Mi; 
llutlcdue  ;-.  Moiiti^oinery,  .'iO  (ia.  8i)!); 
Anderson,  i)()  111.  'M'-h 
Kckmini,  55  Pa.  St.  L'Oi). 
grantor  is  as  much,  or 
more,  interested  in  the  execution  or 
preservation  of  adeed  than  the  grantee, 
the  fact  that  it  is  found  in  his  posses- 
sion is  no  presumption  against  tiie 
idea  that  delivery  was  intended  at  the 
time  of  execution;  B'akemore  v.  Bryn- 
side,  7  Ark.  5(37;  Dyer  v.  Bean,  15 
Ark.  538. 


Stinsoii  ('. 
Kekman  v. 
Where    the 


§  2276 


CONTRACTS. 


3S08 


a  legal  delivery.  Tlierefore  it  is  competent  to  show  by 
parol  evidence  that  the  deed,  though  in  the  hands  of  the 
grantee,  has  never  hecn  delivered.  For  this  purpose  the 
original  verbal  agreement  may  be  shown,  as  tiiat  a  writ- 
ten guaranty  for  the  payment  of  rent  was  to  be  procured 
and  indorsed  on  the  lease  before  it  should  take  effect,  and 
that  it  was  placed  in  the  lessee's  hands  to  enable  him  to 
get  such  indorsement.^  If  the  deed  is  subject  to  be  re- 
called by  the  grantor  before  delivery  to  the  grantee,  it  is 
no  delivery  on  the  part  of  the  grantor,  although  he  should 
die  witliout  recalling  it.^  So  a  delivery  of  a  deed  to  the 
agent  of  the  grantee,  to  be  held  while  he  shall  consider 
whether  he  shall  accept  it,  is  not  a  valid  delivery.^ 

A  deed  in  the  possession  of  the  grantee  is  presumed  to 
have  been  delivered,  possession  being  prima  facie  evidence 
of  delivery.''  The  delivery  of  a  deed  will  be  presumed,  in 
the  absence  of  direct  evidence  of  the  fact,  from  the  con- 
current acts  of  the  parties  recognizing  a  transfer  of  the 
title,^  or  from  their  acts  preceding,  attending,  and  follow- 
ing its  execution  and  acknowledgment.^  The  grantee's 
possession  of  a  regularly  executed  deed  is  prima  facie 
evidence  of  its  absolute  delivery.''  Delivery  may  be  in- 
ferred from  the  execution  of  the  deed  iu  the  presence  of 


'  Jordan  v.  Davis,  108  111.  .336. 

-'  Filch  V.  Bunch,  .30  Cal.  213;  Cook 
V.  Brown,  34  N.  H.  4G0;  Brown  v. 
Brown,  CG  Me.  316;  Prutsnian  i\ 
Baker.  30  Wis.  644;  11  Am.  Kcp.  5i)'2; 
Jacobs  V.  Alexander,  IS)  Barb.  243; 
Baker  v.  Haskell,  47  N.  H.  479;  93 
Am.  Dec.  455. 

'^  Ford  V.  James,  2  Abb.  App.  159. 

*  Berry  w.  Anderson,  22  Ind.  231; 
Black  V.  Thornton,  30  Ga.  361 ;  Koberts 
r.  Swearingcn,  8  Neb.  363;  Green  v. 
Yarnall,  (5  Mo.  326;  Morris  v.  Hen- 
derson, 37  Mis.s.  492;  Black  v.  Shreve, 
13  N.  J.  Eq.,  455;  Den  v.  Farlce,  21 
N.  J.  L.  280;  Benson  v.  Woolverton,  15 
N.  J.  Eq.  158;  Tunison  v.  Chamblin, 
88  111.  378;  Reed  v.  Douthit,  62  III. 
348;  Rhine  v.  Robinson,  27  Pa.  St. 
30;    Ward    v.    Lewis,    4    Pick.    520; 


Chandler  v.  Temple,  4  Cash.  285; 
Fireman's  Ins.  Co.  v.  McMillan,  29 
Ala.  147;  Dawson  v.  Hall,  2  Mich. 
390;  Games  v.  Stiles,  14  Pet,  322; 
Carson  v.  Phelps,  40  Md.  73;  Patter- 
son V.  Snell,  67  Me.  5.')9;  Billings  v. 
Stark,  15  Fla.  297;  Tattle  v.  Turner, 
28  Tex.  759;  McEwen  v,  Trost,  1 
Sneed,  186;  Collins  v.  Bankhead,  I 
Strob.  28.  And  this  iiresumption 
can  only  be  rebutted  by  clear  and  con- 
vincing proof:  Tunison  v.  Chamblin, 
88  111.  378. 

*  Gould  V.  Day,  94  U.  S.  405;  Hughes 
V.  Easten,  4  J.  J.  Marsh.  572;  20  Am. 
Dec.  230. 

"  Dukes  V.  Spangler,  35  Ohio  St. 
119. 

'•  Goodwin  V.  Ward  6  Baxt.  107; 
Simmons  v.  Simmons,  78  Ala.  365. 
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an  attesting  witness,*  or  from  putting  it  in  the  post-ofFice, 
directed  to  the  grantee,'  or  from  its  acknowledgment,'  or 
from  its  acknowledgment  and  registration.*  So  delivery 
will  be  presumed  from  the  recording  of  a  deed,®  or  from  leav- 
ing it  for  record.®  But  the  mere  act  of  recording  a  deed, 
when  done  by  the  grantor,  even  if  prima  facie  evidence  of 
delivery  to  the  grantee,  is  liable  to  bo  rebutted;  and  it  is 
successfully  rebutted  when  it  is  sliown  that  the  deed  was 
not  in  the  nature  of  a  family  settlement,  or  of  gift  to  a 
minor,  but  was  a  deed  of  trust,  intended  to  confer  no 
benefit  on  the  grantee,  and  its  execution  and  record  are 
wholly  unknown  to  him  until  after  the  death  of  the 
grantor;''  or  that  the  grantee  had  no  knowledge  of  its 
existence.*     Where   a  deed  was  duly  signed,  sealed,  and 


'  Moore  v.  Hazleton,  9  Allen,  102. 

•^  MoKimicy  v.  Khoads,  5  Watts,  .'US. 
But  see  Otto  v.  Doty,  01  Iowa,  23. 

^  McConnell  v.  Rrown,  Litt.  Sol. 
Cas.  4(iG;  Den  v.  Farlce,  21  N.  J.  L. 
280;  Ford  V.  (^tregory,  10 B.  Mon.  180; 
Newlin  v.  Osborne,  4  Jones,  157; 
(57  Am.  Dec.  200.  Contra,  Alexander 
V.  De  Kermel,  81  Ky.  345;  Turner  v. 
Carpenter,  83  Mo.  333;  Bond  v.  Slay- 
back,  03  Cal.  493. 

*  Bullitt  V.  Taylor,  34  Miss  708; 
Craven  v.  Craven,  38  Iowa,  471;  Rub- 
inson  v.  Gould,  20  Iowa,  80;  Phelps  /•. 
Phelps,  17  Md.  133;  Kdle  v  Ege,  79 
I'a.  St.  15;  Ross  v.  Campbell,  73  (ia. 
309. 

•'  Bullitt  V.  Taylo",  34  Miss.  708; 
Gilbert  v.  North  American  Fire  lus. 
Co.,  23  Wend.  43;  35  Am.  Deo.  543; 
Jackson  v.  Perkins,  £  Wend.  308; 
Jackson  v.  Cleveland,  15  Mich.  94;  90 
Am.  Dec.  200;  Union  Mut.  Life  lus. 
Co.  V.  Campbell,  95  111.  207;  35  Am. 
Kep.  ItUi;  Hinies  v.  Koighblingher,  14 
111.  409;  Boardmau  v.  Dean,  34  Pa. 
St.  252;  Chess  v.  Che.s.s,  1  Penr.  &  W. 
32;  21  Am.  Dec.  .351;  Harwoud  v. 
Steel,  4  Pliila.  88;  Leppoe  v.  Na- 
tioiud  Union  Bank,  32  Md.  !30;  Knolls 
r.  Barnhart,  71  N.  Y.  474,  Berkshire 
Mutual  Fire  Ins.  Co.  v.  Sturgis,  13 
Gray,  178;  Cecil  v.  Beaver,  28  iowa, 
241;  4  Am.  Rep.  174;  Holliday  v. 
White,  33  Tex.  400;  Thompson  v. 
Jones,  38  Tenn.  574;  Wellborn  v.  Wea- 
239 


ver,  17Ga.207;  03  Am,  Dec,  235;  Tay- 
lor *',  McClure,  28  Ind.  .37;  Bei\.sley  v. 
Atwill,  12  Cal.  23 1 ;  Burke  r.  Adamn,  80 
Mo.  504,  50  Am.  Dec.  510;  Tobin  r. 
Bass,  85  Mo.  051;  55  Am.  Rep.  .392; 
Sergham  v.  Wood,  15  Wend.  545;  3() 
Am.  Dec.  75;  Blight  i-.  Schenck,  10  Pa. 
St.  285;  51  Am.  Dee.  479;  Snider  v. 
Lackenour,  2  Ired.  Eq.  300;  38  Am. 
Dec.  0S5;  Alexander  v.  Alexander.  71 
Ala.  295;  Walton  v.  Burton,  107  111.  54. 

''  Gorman  r.  Stanton,  5  Mo.  585; 
Poarce  v.  Dan  forth,  13  Mo.  300; 
Bradley  v.  Heath,  12  Pick.  103;  22 
Am.  Dec  410;  Lady  Superior  i'.  Me- 
Namara,  3  Barb.  Cli.  375;  49  Am.  Dec. 
184:  Booily  ».  Davis;  20  N.  H.  140; 
51  Am.  Dec,  210;  Swiney  v.  .Sw'.iKiy, 
14  La.  310.  In  a  California  case  it  was 
held  that  recording  a  deed  is  not  evi- 
dence of  its  ilelivery  unless  it  come.j 
from  tlie  hands  of  the  grantor  or  some 
one  claiming  tiirough  or  under  him: 
Barr  r.  Schroeder,  32  Cal.  009.  In 
same  states  registration  does  not  take 
away  the  necessity  of  proving  the  de- 
livery: Hawkes  v.  Pike,  105  Mass. 
500;  7  Am.  Rep.  554;  Parker  v.  Hill, 
8  Met.  447;  Samuel  v.  Tliornton,  3 
Met.  275;  .37  Am.  Dec.  135;  Watson 
V.  Ryan,  3  Tenn.  Ch.  40. 

'  Union  Mut.  Ins.  Co.  v.  Campbell, 
95  111.  207;  35  Am.  Rep.  100. 

"  Younge  v.  Gailbeau.  3  Wall.  030; 
Kingsbury  v.  Burnside,  58  111.  310;  11 
Am.  Rep.  67. 


§  2276 


CONTRACTS. 


8810 


recorded,  but  was  not  delivered  to  the  grantee  nor  ac- 
cepted by  him  until  long  after,  it  was  held  that  although 
as  between  the  grantor  and  grantee  it  might  take 
ell'ect  from  the  date  when  it  was  left  for  record,  yet  as 
against  attaching  creditors  it  took  effect  only  from  the 
time  of  delivery  and  acceptance  by  the  grantee.'  But  it 
is  no  objection  to  the  delivery  of  a  deed  tliat  it  was  made 
after  registration.'  The  burden  of  proof  to  show  that  a 
deed  duly  recorded  was  never  delivered  is  on  the  gran- 
tor in  an  action  of  ejectment  against  an  innocent  pur- 
chaser.' 

The    following    have  been    held    to  constitute  a  good 
delivery:  Where  it  was  left  by  the  grantor  with  the  attor- 
ney who  drew  it  for  registration,  or  taken  by  the  vendor 
to  be   handed  to  the  clerk  for  registration;*   where  the 
grantor  executed  and  acknowledged  the  deed,  and  then 
left  it  with  the  officer  without  instructions;*  where  a  hus- 
band had  executed  a  deed  to  his  wife  for  the  purpose  of 
having  her  exhibit  it  to  his  creditor  to  induce  him  to 
grant  an  extension,  and  had  deposited  it  with  his  other 
papers  in  the  house,  where  she  had  access  to  it,  to  make 
use  of  it  for  the  purpose  for  which  it  was  made;**  where  it 
was,  by  agreement  of  the  parties,  left  at  the  register's  for 
record,  to  be  forwarded  to  the  grantee;^  where  the  grantor, 
intending  thereby  to  give  it  etfect,  leaves  it  with  the  con- 
veyancer to  be  delivered  to  the  grantee;**  where  the  grantor 
left  it  with  the  scrivener,  to  be  delivered  to  the  grantee 
upon   the    performance    of  certain    conditions,   and    the 
conditions   having  been   fully  performed,  the   scrivener 
gave  the  deed  to  the  grantor  upon  his  declaring  that  ho 


'  Bell  v:  Farmers'  Bank,  11  Bush, 
34;  21  Ain.  Rep.  205. 

■'  Parker  v.  Hill,  8  Met.  447. 

«  Blight  V.  Schenck,  10  Pa.  St.  28G; 
51  A  n.  Dec.  478. 

♦  Burt  V.  Cassety,  12  Ala.  734. 

"•  Blight  V.  Schenck,  10  Pa.  St.  285; 
51  Am.  Dec.  478. 

«  Gago  V.  Gage,  36  Mich.  229. 


■"  Shaw  V.  Hayward,  7  Cash.  170. 
It  has  been  ruleit  tliat  where  the  gran- 
tor left  the  deed  to  be  recorded,  and 
when  recorded  to  be  forwarded  to  the 
grantee,  there  was  no  delivery  until 
the  time  of  mailing:  Partridge  t).  Chap- 
man, 81111.  ]:n. 

*  Thatcher  v.  St.  Andrews  Church, 
37  Mich.  2G4. 
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took  it  to  deliver  it  to  the  grantee;*  where  a  deed  of  mar- 
riage settlement  was  duly  executed  hy  the  parties  and 
laid  on  the  table,  and  the  wife,  as  cestui  que  trust,  took  it 
up  and  kept  it  in  her  possession  until  her  death;*  where 
plaintiff,  to  whom  a  deed  had  been  made  in  his  presence, 
directed  the  notary  public  who  drew  it  to  send  it  to  the 
county  recorder  for  record,  but  the  notary  put  the  deed 
in  his  safe,  and  for  some  months  forgot  to  send  it;'  wliere 
a  deed  was  executed  and  left  with  the  magistrate  before 
whom  it  was  acknowledged,  and  taken  away  bv  a  brother 
of  the  grantee  for  him;^  where  the  parties  to  tne  deed 
had  it  prepared,  and  agreed  it  should  be  signed  and 
acknowledged  by  the  grantor,  and  left  with  a  justice  of 
the  peace  for  the  grantee,  which  was  done;"*  where  a  deed 
was  properly  signed,  sealed,  attested,  and  acknowledged 
in  the  presence  of  both  parties  and  a  notary,  and  then 
left  by  the  grantor  with  the  notary,  and  never  called  for;" 
where  a  conveyance  was  properly  executed,  and  delivered 
to  the  grantee,  and  afterwards  handed  to  the  grantor  to 
be  put  on  record,  but  the  latter  died  without  recording  it, 
leaving  a  will  in  which  he  made  specific  devises  of  all  his 
property,  but  made  no  mention  of  the  real  estate  claimed 
by  the  grantee;^  where  an  insolvent,  in  accordance  with 
an  oral  agreement  of  marriage,  executed  and  acknowl- 
edged a  deed  to  his  intended  wife,  and  handed  it  to  her 
before  marriage,  and  she  handed  it  back  to  him  to  have 
it  recorded  and  to  take  care  of  it  for  her,  and  he  recorded 
and  kept  it.** 

In  the  following  cases  the  delivery  was  held  not  suffi- 
cient: Where  the  deed  was  signed  and  attested,  and  left 
on  the  table  without  delivery  to  any  person;'  where  it  is 


'  Regan  v.  Howe,  121  Mass.  424. 

'  Jafiues  V.  M.  E.  Church,  17  Johns. 
549;  8  Ain.  Dec.  447;  1  Johns.  Ch. 
450. 

»  Adams  v.  Ryan,  61  Iowa,  733. 

*  Arrisou  v.  Harmstead,  2  Fa.  St. 
191. 


*  Fevvell  v.  Kessler,  30  Ind.  195. 

'Jamison  y.  Craven,  4  Del.  Cii.  311. 

'  Austin  V.  Feridall,  2  McAr.  3G2. 

«0ti3  V.  Spencer,  102  III.  G22;  40 
Am.  Rep.  617. 

'  Hughes  V.  Easten,  4  J.  J.  Marsh. 
573;  20  Am.  Dec.  230. 
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left  ill  tho  hands  of  tlio  grantoo  after  its  execution,  solely 
for  the  purporio  of  transmission  to  a  tliird  party,  in  whoso 
hands  it  is  to  remain  until  the  performance  of  the  condi- 
tions upon  which  it  is  to  be  delivered  up  to  the  grantee;^ 
where  it  wna  executed  by  the  grantor,  but  retained  in  his 
possession,  with  directions  to  his  wife  to  lilo  it  for  record 
after  his  decease;''  whore  it  was  duly  executed  and  ac- 
knowledged by  the  grantor,  but  retained  by  him  with  the 
grantee's  consent  until  tho  consideration  money  was  paid, 
and  before  payment  the  grantor  died,  having  devised  tho 
premises  in  his  will,  and  tho  deed  was  found  among  his 
papers;^  where  a  father  executed  a  deed  of  land  to  his 
two  young  children,  but  retained  it  in  his  possession  and 
continued  to  occupy  and  enjoy  the  premises  until  his 
death ;^  where  a  father  executes  a  deed  in  favor  of  his  son, 
and  requests  the  scrivener  to  record  the  same,  and  then 
retain  it  in  his  hands  until  called  for,  which  he  does,  and 
the  father  reclaims  and  'cancels  the  deed  after  the  death 
of  the  son,  who  never  had  any  knowledge  of  these  trans- 
actions;* handing  a  deed  to  the  grantee  to  be  put  into  a 
trunk  containing  the  jeint  papers  of  the  grantor  and 
grantee,  they  being  partners,  and  the  grantor  keeping  the 
key;"  where  a  grantor  sent  his  deed  to  be  recorded,  declar- 
ing that  it  was  made  to  prevent  the  lands  being  taken  for 
an  unjust  debt,  the  grantee  having  no  knowledge  of  tho 
conveyance  until  after  the  grantor's  death;''  where  a 
school  district  appointed  a  committee  of  three  to  procure 
and  receive  a  deed  of  land,  and  the  deed  was  made  and 
deposited  with  one  of  the  committee,  with  directions  to 
deliver  it  on  payment  of  the  purchase-money,  but  not 

•Rhodes  v.  Ganliuer,  .SO  Me.   112;  *  Fain  u.  Smith,  14   Or.  82;  58  Am. 

Steel  V.  Miller,  40  Iowa,  406;  Gilbert  Rep.  281. 

V.  Ins.  Co.,  23  Wend.  43;  3o  Am.  Dec.  "  Maynard  v.    Maynard,   10    Mass. 

543;  Braman  v.  Bingham,  2()  N.  Y.  83;  450;  G  Am.  Dec.  140. 

People  V.  liostwick,  32  N.  Y.  445.  "  Cliadwicli    v.    Wehber,   3  Greenl. 

■'Jones    V.    Jones,    6  Conn.   Ill;  16  141;  14  Am.  Dec.  222. 

Am.  Dee.  .35.  '  Barns   r.    Hatch,  3  N.  H.    304;  14 

'  Jackson  v.  Diinlap,   1  Johns.  Caa.  Am.  Dec.  309. 
114;  1  Am.  Dec.  100. 
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304;  14 


otherwise,  and  tlie  district  received  tlio  deed  of  tlio  commit- 
tee mini,  and  voted  to  at-cejjt  and  record  it,  but  made  no 
payment;'  wliero  a  deed,  after  being  acknowledged  by  the 
grantor,  was  retained  b_v  him,  and  found  among  liis  papers 
after  his  decease;*'^  wlu-re  a  tk'cd  waa  executed  by  tlie 
grantor,  and  a  note  i)y  tlie  grantee  for  tlio  consideration, 
and  both  placed  in  the  hands  of  a  third  person,  to  be  ex- 
changed when  both  parties  should  agree;'"'  where  tho  gran- 
tee, the  widow  of  the  grantor,  testilied  that  she  found  the 
tk>ed  among  his  [)apers  after  his  death,  and  that  the  signa- 
ture of  the  only  attesting  witness  was  affixed  at  her  request 
after  his  death;*  where  a  father  executed  and  acknowl- 
edged a  deed  of  the  land  upon  which  he  lived  in  favor  of 
liis  children  by  a  second  wife,  but  did  not  deliver  or  record 
it,  giving  as  one  reason  for  not  doing  so  that  he  might  sell 
the  land  for  tho  children  if  he  retained  possession  of  the 
deed,  which  he  could  not  do  if  it  was  delivered  and  re- 
corded, and  which  they  could  n,ot  do,  being  minors,  and 
the  deed  remaining  in  the  fathei  s  possession  until  death;* 
where  a  deed  executed  to  a  bank  was  handed  by  the  no- 
tary to  one  of  the  directors,  who  was  instructed  by  the 
grantor  that  the  deed  was  not  to  be  delivered  to  the  bank 
until  certain  disputes  between  grantee  and  grantor  were 
settled;"  where  a  deed  was  executed  with  the  usual  for- 
malities, acknowledged  by  tiic  grantor  before  a  judge,  and 
put  on  record  by  the  grantor's  orders,  but  it  was  never 
delivered  in  fact,  and  it  never  was  the  grantor's  intention 
to  deliver  it,  except  on  a  contingency  that  never  hap- 
])ened.^ 

Whether  there  has  been  a  delivery  or  not  is  a  mixed 
question  of  law  and  fact;  what  facts  constitute  a  deliv- 
ery in  law  being  a  question  for  the  court,  the  duty  of  the 

'  Rhodes     V.     Gardiner,     30     Me.         *  Byars   v.  Spencer,  101  111.  429;  40 

110.  Am.  k'-p.  212. 

'^  Wiggins  V.  Lusk,  12  III.  132.  "  Hualdsburg  Bn':k  v.  Bailliache,  O.'j 

3  Clark  r.  Gitford,  10  Wond.  310.  Cal.  327. 

*  Goodlett  V.  Kelly,  74  Ala.  213.  '  Jones  v.  Bush,  4  Harr.  (Del.)  1. 
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jury  being  to  find  the  -existence  or  non-existence  of  the 
facts.* 

A  deed  of  a  corporation  need  not  he  delivered,  since 
the  corporate  seal  gives  perfection  to  the  instrument 
without  further  ceremony.'^  So  title  by  patent  from  the 
United  States  is  title  by  record,  and  the  delivery  of  the  in- 
strument to  the  patentee  is  not  essential  to  pass  the  title/ 
A  deed  executed  and  acknowledged  by  a  commissioner 
appointed  by  decree  to  sell  and  convey  land  is  delivered 
when  the  court  confirms  his  report  of  sale  and  convey- 
ance.* A  deed  which  provides  that  the  grantor  shall 
retain  during  IiIl  life  the  title  and  control  of  the  estate 
granted  as  trustee  for  the  grantee,  if  formally  sealed  and 
duly  acknowledged,  will  be  held  valid  without  proof  of 
actual  delivery  to  the  grantee.* 

Acceptance  by  the  grantee  is  likewise  essential,  for  the 
title  will  not  pass  until  the  deed  has  been  accepted,^  and 
the  grantee  must  accept  before  the  rights  of  third  panics 
have  intervened;  otherwise,  he  will  take  subject  to  their 
riglits.^  Where  a  deed  is  delivered  to  a  third  person  for 
the  use  of  the  grantee,  but  without  his  knowledge  or 
assent,  his  subsequent  assent  will  not  defeat  the  lien  of 
an  intervening  judgment  against  the  grantor.**  Accept- 
ance is  presumed  where  the  instrument  is  beneficial  to 


■1  Den  V.  Farlee,  21  N.  J.  L.  280; 
Jonvssf.  Swayze,  42  N.  J  L.  279;  Cocks 
V.  Siniinnus,  57  Miss.  18S;  Soiners  v. 
Pumphrey,  24  Iiul  231 ;  DearninnJ  'j, 
Dearmond,  10  Ind.  191;  Howell  v. 
Leitl),  39  (;a.  180;  Gregory  v.  Walker, 
38  Ala.  2(5;  Hurlburt  v.  Wheeler,  40 
N.  H.  73;  Thoinpsou  v.  Jcnes,  38  Tonii. 
571;  Lindsay  v.  Lindsay,  11  Vt.  62  i; 
Hauuah  v.  t?warner,  8  Watts,  9;  34 
Am.  Dec.  4^\l;  Earle  v.  Earle,  20 
N.  J.  L.  347. 

^  Derby  Canal  v.  Wilmot,  9  East, 
360;  Boone  ou  Corporations,  see.  54. 

=•  United  States  v.  Schurz,  1U2  U.  S. 
378,  397. 

*  Cociis  V.  Simmons,  57  Miss.  183. 

^  Linton  v.  Brown,  20  Fed.  Rep.  455. 


«  Cabett  1^.  Norcroas,  35  N.  H.  99; 
Finda  v.  Sa£;e,  4t)  Barl).  109;  Mitcliell 
V.  liyan,  3  Oiiio  St.  377;  Comer  r.  Bald- 
win, ]()  Minn.  172;  Dikes  i\  Miller,  24 
Tex.  ,17;  McFadgun  y.  Kisensinidt,  29 
Ten.i.  507;  Bell  v.  Farmer!)'  Bank,  11 
Bush,  .34;  21  Am.  Ilcp.  205;  White  r. 
Bradley,  66  Me.  254;  l^-ppoc  v.  Nat. 
Union  Bank,  32  Md.  136;  Kearny  v. 
Jein-ies,  48  Miss.  343. 

'  Bell  V.  Farmers'  Bank,  1 1  Bush,  34; 
2)  Am.  Rep.  205;  Parmeleo  r.  Simp- 
son, 5  Wall.  8!;  Tuttle  v.  Turner,  28 
Tex.  759;  MoPherson  r.  Foatlierstone, 
.37  Mo.  632;  Day  v.  Griflith,  15  Iowa, 
437;  Johnson  v.  Farley,  45  N.  H.  505. 

"  Hiljberd  v.  Smith,  67  C.i.l.  547;  56 
Am.  Rep.  726. 


3815 


CONTRACTS    UNDER    SEAL. 


§2276 


the  grantee.*  But  this  presumption  may  be  overthrown 
by  evidence.^  Acceptance  of  a  deed  is  not  presumed 
merely  from  its  being  executed  and  recorded  for  the  sup- 
posed benefit  of  the  grantee;''  The  acceptance  of  a  deed 
of  inferior  value  to  that  which  a  grantee  is,  by  his  con- 
tract, entitled,  is  equivalent  to  a  waiver  of  such  better 
deed.*  A  deed  may  be  delivered  to  a  third  person  for  the 
use  of  the  grantee  without  any  specific  authority  from 
the  latter.^ 

A  deed  takes  effect  from  the  delivery,  and  a  deed  is 
presumed  to  have  been  delivered  and  to  take  cfFoet  from 
its  date;®  but  it  may  bo  alleged  and  proved  by  parol, 
according  to   the   fact,  that  the  dvicd  was  delivered  on  a 


H.  99; 

itchell 
/•.  Baia- 
iller,  '24 

lult,  2d 
auk,  1 1 

'liitc  r. 
Nat. 
iaruy  v. 

ush,  34; 

Simp- 

uer,  'JS 

3li5tol\0, 

Iowa, 
H.  SO.-). 
547;  ."><> 


>  Halluck  7'.  Bush,  2  Root,  20;  ]  Am. 
Dec.  ()0;  Tibbal.i  i:  Jacoh.-.,  'M  Cduu. 
431;  Tread  way  v.  Hamilton  Mutual 
Ins.  Co.,  20  Conn.  71;  Merrill  v. 
Mcaclium,  5  Day,  34G;  Davouuort  v. 
Whistler,  4G  Iowa.  287;  Malouey  v. 
Bewley,  10  Heisk.  C42;  Peavey  v.  Til- 
ton,  18  N.  H.  183;  44  Am.  Dec.  3(;.'); 
Johnson  r.  Farley,  45  H.  505;  Wall 
V.  Wall,  30  Miss.  91;  Am.  Dec.  147; 
Renfro  v.  Harrison,  10  Mo.  411; 
Mitchell  V.  Ryan,  3  Ohio  St.  377; 
Church  V.  Oilman,  15  Wend.  U5();  ',iO 
Am.  Dec.  82;  Merrills  v.  Swift,  18 
Ccnn.  257;  40  Am.  Dec.  315;  Lady 
Superior  v.  McNamara,  3  Barb.  Ch. 
375;  49  Am.  Dec.  184;  Boody  v.  Davis, 
20  N.  H.  140;  51  Am.  Dec.  210;  Biiijit 
?'.  Sclienck,  10  Pa.  St.  285;  51  Am. 
Dec.  478.  But  see  Hulick  i:  Scovil,  9 
111.  159. 

-  Treadwell  v.  Bulkley,  4  Day,  395; 
4  Am.  Dec.  225;  Merrills  v.  Swift,  18 
Conn.  257;  40  Am.  Dec.  315. 

■^  Jcrt'erson  County  Building  Ass'n  v. 
Heil,  81  Ky.  513. 

*  Minor  r.  Ivlwards,  12  Mo.  137;  49 
Am.  Dec.  121. 

*  Verplank  r.  Sterry,  12  Johns.  530; 
7  Am.  Dec.  348;  Church  v.  (lilman,  15 
Wend.  056;  30  Am.  Dec.  82;  Brown  )•. 
Aiuten,  35  Barb.  341;  Shrader  v. 
Honker,  05  Barb.  008;  Wellliorn  ". 
Weaver,  17 Ca.  207,  03  Am.  Dec.  2.35; 
Tibbals  I).  Jacobs,  M  Coiui.  431;  (ira- 
hamt;.  LtiUibert,  5  Hum]jh.  595;  BuQiun 


V.  Green,  5  N.  IT.  71 ;  20  Am.  Dec.  562; 
Merrills  v.  Swift,  IS  Coiui.  257;  40  Am. 
Dec.  315. 

»  Floytl  r.  Ri<'k-^,  14  Vrk.  280;  58 
Am.  Dec.  374;  Mc  Dow^  •.  Chamlicrs, 
1  Strob.  Vai.  :U7:  47  .Am.  Dee.  5.S9; 
Lee/!.  Ins.  Co.,  0  Mi.-ss.  219;  Brecken- 
ridge  r.  Todd,  3  T.  15.  .\Ion.  52;  16 
Am.  Dec.  83;  (iardiner  /'.  Collins,  3 
^lason,  398;  Banning  r.  Kdes,  0  Minn. 
402;  Meeeli  r.  Fowler,  14  Ark.  29; 
Hoo<l  V.  Brown,  2  Ohio,  207;  Harrison 
V.  Pliillii)s  Academy,  12  Mass.  455; 
Nay  V.  Mcgraiii,  24  Kan.  75;  Kgery 
V.  Woodard,  50  Me.  45;  Hai'man  c. 
Obei<;..rfer,  33  (iratt.  497;  United 
.Stai  M  V.  Le  Barron,  19  How.  73;  Cal- 
Inmn  Co.  r.  American  Emigrant  Co., 
93  C.  S.  124;  Fish  i>.  Cordon,  10  Vt. 
28S;  Roberts  v.  Swearingen,  8  Neb. 
303;  Loubat  v.  Kip,  9  Fla.  00;  Clark 
p.  Akers,  16  Kan,  100;  Babbitt  r 
Johnson,  15  Kan.  252;  Sweetser  v. 
Lowell,  33  .Me.  446;  Fowlo  r.  Coi;,  63 
Me.  245;  Robinson  v.  Wheeler,  25  N. 
Y.  _V)2;  Huber  v.  Diebold,  25  N.  J 
K(j.  171;  Masterson  r.  Marshall,  5 
Dana,  417;  Hall  v.  Benner,  1  Penr.  &, 
W.  402;  21  Am.  Doc.  394;  Deininger  v. 
MeConnel,  41  111.  228;  Newlin  v.  Os- 
borne, 4  Jones,  157;  67  Am.  Dec. 
209;  Love  r.  Wells,  25  In.l.  503;  87 
Am.  Dec.  375;  Wheeler  i:  Single,  62 
Wis.  380;  Raines  ,-.  Walker,  77  Va. 
92;  Purdy  v.  Coar,  4  Am.  St.  Rep. 
491. 
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different  day  from  that  on  which  it  bears  date.^  The 
attestation  clause  is  not  conclusive  as  to  the  date  of  its 
delivery.'^  Where  tlie  dale  of  the  acknowledgment  is  sub- 
sequent to  the  date  of  the  deed,  delivery  is  presumed  to 
have  been  made  at  the  time  of  acknowledgment.^  Where 
a  deed  was  not  acknovv'ledged  until  after  the  grantee's 
death,  it  was  held  that  it  would  be  presumed  that  deliv- 
ery had  been  made  before.^  In  deciding  whether  a  deed 
was  delivered  at  its  date,  or  at  some  other  time,  th  ma- 
terial inquiry  is,  When  did  the  minds  of  the  parties  meet 
in  regarding  it  as  unconditionally  belonging  to  the  gran- 
tee?'^ A  deed  executed  by  several  grantors  is  to  be  con- 
sidered as  dated  when  the  last  grantor  executed  it.* 

Illustuatioxs.  —  B.  executed  a  deed  of  certain  property  con- 
veying it  to  K.,  and  sent  it  to  his  (B.'s)  agent  to  be  recorded 
which  was  done.  There  was  no  pecuniary  consideration  for  the 
deed,  nor  was  there  any  previous  arrangement  or  communica- 
tion between  B.  and  K.  on  tbe  subject;  nor  had  K.  any  knowl- 
edge of  the  execution  of  the  deed;  nor  did  he  or  his  authorized 
agent  ever  have  possession  of  it.  Subsequently  B.  informed 
K.  of  the  deed,  and  K.  assented  orally  to  reccnve  it.  Held,  that 
such  assent  made  the  deed  operative  from  the  time  the  assent 
was  given:  Khigshury  v.  Burnside,  58  111.  310;  11  Am.  Rep. 
67."     A  deed  was  made  and  acknowledged  ready  for  deliverv, 


'  Loake  on  Contracts,  137;  God- 
dard's  Case, 'J  Coke.  41);  Hall  v.  Caze- 
nove,  4  Kast,  477;  Jayne  v.  Huf.'Iics, 
Ex.  4.S0;  Sweetser  v.  Lowell,  .'?;{Me. 
44G;  Center  lu  Morrison,  31  B  irli.  15j; 
Harris  r.  Norton,  It!  Barl).  "Jtil;  Lep- 
poc  r.  National  Hank,  32  .Md.  ]3(i; 
Fowle  r.  Coc,  (i3  Mc  LM.');  Poor/-.  Lar- 
labee,  uS  Me.  543;  .Snlonion  v.  Evans, 
3  MuCord,  •J74;  Cook  r.  Knowles,  38 
Mich.  31();  (leiss  v.  Odenheimer,  4 
Yeates,  278;  2  Ain.  Dec.  407.  A  date 
is  not  essential  to  a  deed:  ThoMipsoii 
?•.  Tlionipson,  9  lud.  323;  08  Am.  Dee. 
038. 

'■'Barry  v.  Jloffinan,  G  Md.  7S. 

•*  Looniis  V.  I'ingree,  43  Me.  2'.)9; 
County  of  Henry  v.  Bradshaw,  20 
Iowa,  3.").">;  Blaneliard  v.  Tyler,  12 
Mieli.  33'.t;  8(1  Am.  Dee.  57;  Joiinson 
r.  Moore,  28  Mieli.  3;  Clark  /■.  Akers, 
JO    Kan.    100;  Brolasky  v.    Furey,  12 


Phila.  428;  Grorman  v.  Stanton,  5  Mo. 
App.  58.").  In  Illinois  delivery  is  pre- 
sumed to  have  been  made  on  the  day 
the  deed  bears  date,  even  tliou^^h  the 
date  of  the  acknowledgment  is  snbse- 
qnrnt  tlieieto:  Jayne  r.  Gregg,  42  111. 
41.3.  410;  HIik(!  r.  Fash,  41  111.302; 
Hardin  v.  Osborne,  00  111.  93. 

'  Eaton  V.  Trowbridge,  38  Mich. 
454. 

■'  McCuUough  V.  Day,  45  Mieh. 
554. 

''  Kurtz  V.  HoUingshead,  4  Craneh 
C.  C.  ISO. 

'  And  delivery  was  licld  sufficient 
in  tiie  following  eases:  Could  v.  iJay, 
t»4  U.  S.  405;  Cage  /•.  Cage,  30  .Mic'h. 
2-",t;  Tonery  v.  llendciso;i,  00  Te.v. 
2'.»1;  Martz  o.  Eggemann,  44  Mich. 
430;  Bogie  r.  Bogie,  .35  Wis.  059;  Bcl- 
duM  V.  Carter,  4  Hay,  00;  4  Am.  Deo. 
185. 
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and  the  grantee,  on  being  told  where  the  deed  was,  and  re- 
quested to  call  and  gr-t  it,  replied.  "  All  riglit;  I  will  come  and 
get  it."  JlcJd,  not  a  delivery:  Jrffersnn  v.  Wendf,  51  Cal.  578.' 
A  register  of  deeds,  at  the  grantor's  request,  wrote  a  deed,  which 
the  grantor  signed,  acknowledged,  and  left  with  the  register. 
The  grantee  was  ahse.it,  and  the  register  hau  no  authority  from 
hini  to  receive  the  deed;  after  recording  it,  the  register  returned 
the  deed  to  the  grantor,  at  his  request.  Jfrltl,  no  delivery 
to  the  grant(;e:  Ifmckcs  v.  Pike,  105  Mass.  5G0;  7  Am.  liep. 
554.  R.  purchasetl  the  interest  of  C,  a  judgment  debtor,  in 
land.  Tlie  d(!ed  to  C.  contained  a  false  description,  and  R. 
attempted  to  strengthen  his  title  by  procuring  a  new  deed  con- 
taining a  true  description  from  the  grantor  of  C.  The  new  deed 
was  n(3ver  delivered  to  or  accepted  by  C.  IfrltJ,  that  R.  ob- 
tained no  legal  title  by  the  new  deed:  Rogers  v.  Carey,  47  Mo. 
232;  4  Am.  Rep.  322.  A  deed  not  fully  executed,  and  which 
had  never  l)een  delivered,  was  stolen  from  the  possession  of  the 
grantor,  without  negligence  on  his  part,  by  the  grantee  named 
therein:  Held^  that  no  title  passed,  oven  as  to  subsequent  pur- 
chasers:  Thher  v.  BecJcivith,  30  Wis.  55;  11  Am.  Rep.  546. 


|ho  day 

^h  the 

suliso- 

4-J  111. 

^U.  30-2; 

Mich. 

Mich. 


IfFioient 
".  Day, 
1)  Mich. 
Te.v. 

xMi.-li. 
I'.);  lii-1- 
lii.  Dec. 


§  2277.  J!lscrows. — Where  tlie  deed  is  delivered  upon 
a  couditioM  so  that  the  delivery  is  not  to  be  complete  and 
the  deed  binding  until  the  condition  is  fulfilled,  it  is 
called  an  escrow.  Upon  tlie  condition  being  performed, 
the  deed  takes  effect  from  that  time.^  "But  there  are  ex- 
ceptions to  that  rule;  as  where  the  grantor  dies  before 
the  condition    is    performed,^  and    in   some  other  cases 


'  Ami  tlio  delivery  was  held  insulfi- 
eient  in  Davis  r.  Williams,  57  Miss. 
S4:i;  l?iiriiett  v.  Burnett,  40  Miuh. 
8(il;  Williams  i'.  Sehatz,  42  Oliio  St. 
47;  I'rutsmau  v.  H.iker,  liO  Wi.s.  1)44; 
]]  Am.  Ui'p.  Ti'J'J;  l>-iiiies;)ii  i:.  AikiMi, 
102  ill.  2Si;  40  Am.  ilep.  5i»2;  Wall 
V.  tiicivoy,  112  -Ma-js.  171;  ('aiiiiDiiy. 
Caiiiiuii,  2i;  N.  ,J.  E<i.  :i]C>,  Miller  v. 
LiiUmaii,  Si  Mo.  lU  1 ;  Jones  i\  Loveless, 
OD  liiil.  1517;  Ruekmaii  v.  lliukiiuin, 
'.v.]  N.  .T.  Va[.  :i,)4;  D.ivia  r.  Cioss,  14 
Lea,  0;{7;  ;">2  Am.  J{ep.  177;  Stou"  v. 
French,  37  Kan.  14.1;  1  Am.  St.  Ken. 
237. 

■^  Pnitsnian  r.  P.iker,  30  Wi.s.  <;44; 
11  A  11.  Hep.  ri'.tl;  ITii-kreader  /-.  Clay- 
ton, .■)!)  Mis.s.  383;  31  Am.  lu'p.  :(()'.»; 
Dy.son  r.  Ilradshavv.  23  Cal.  52S,  lliii- 
niau  y.  JUooth,  21  WunJ.  2G7;  Jacksou 


V.  Rowland,  G  Wend.  G0():  22  Am. 
Dee.  r),")7;  Duncan  v.  "o])e,  47  (Ja.  44">; 
Sta'^e  Bank  t\  Evans,  luN.  J.  L.  15."); 
28  Am.  Dec.  400.  A  men^  expectation 
or  in'omise  that  something  will  he 
doiK^  dors  not  constitute  sill  ii  a  condi- 
tion of  the  delivery  as  v  ill  rendi-r  the 
deed  an  escrow:  New  .lersey  State 
Or.linary  ?'.  Thatcher,  41  X.  ...  L.  403; 
.32  Am.  Rep.  22j.  Where  a  deed  on 
its  face  is  not  complete,  but  req^uires 
some  Inrtheract  to  execute  it,  delivery 
of  it  to  the  party  to  whom  it  is  to  be 
made  is  not  absolute,  and  it  remains 
in  his  hautls  subject  to  the  perform- 
ance of  the  act:  Hicks  v.  Cioode,  12 
Leigh,  470;  37  Am.  Dec.  077. 

•*  liiown  ('.  Austen,  3.')  Barb,  3()0; 
Hathaway  v.  Payne,  34  N.  Y.  113; 
Stantou  V.  Miller,  58  N.  Y.  202;  Hutch 
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where  the  operation  of  the  conveyance  would  otherwise 
be  absolutely  oefeated.  In  these  cases  the  deed,  from 
necessity,  is  permitted  to  have  relation  uack  to  the  first 
delivery."^  A  delivery  in  escrow  can  only  be  made  to  a 
third  person.  If  made  to  the  grantee,  or  to  the  grantor's 
agent  only,  it  is  not  an  escrow,  and  parol  evidence  that  it 
was  conditional  is  inadmissible;^  nor  is  it  an  escrow 
where  the  grantor  retains  the  right  of  control  over  it.' 
The  escrow  takes  effect  immediately  upon  the  perform- 
ance of  tfij  condition  without  any  formal  delivery  over 
by  the  depositary.     The  latter  becomes  at  on  .e  the  agent 


V.  Hatch,  9  Mass.  'IIO;  C  Am.  Dec.  (57; 
Kirkiu.-.u  v.  Bank  of  America,  2  Cold. 
397;  Brevard  v.  Necly,  2  Siieed,  164; 
Hunter  v.  Hunter,  17  Barb.  25;  Jack- 
son V.  Rowland,  6  Wend.  666;  22  Am. 
Dec'.  557;  Cook's  Adm'r  v.  Hendricks, 
4T.  B.  Mon.  502;  or  where  the  condition 
is  that  it  should  be  delivered  in  case 
the  grantee  die:  Haggles  v.  Lawson,  13 
Johns.  285;  7  Am.  Dec.  375;  Foster  v. 
Mansfield,  3  Met.  412;  37  Am.  Dec. 
154. 

'  Jackson  v.  Rowland,  6  Wend.  666; 
22  Am.  Dec.  557.  Whenever  it  is 
necessary  to  protect  the  rights  of  the 
parties,  not  merely  against  the  death 
of  the  grantor,  but  also  against  future 
disal)ilitie3  or  intervening  claims, 
equity  requires  that  the  second  de- 
livery sliall  relate  back  to  the  first: 
Wheclright  v.  Wheelright,  2  Mass. 
446;  3  Am.  Dec.  66;  Foster  v.  Mans- 
field, 3  Met.  412;  37  Am.  Dec.  154; 
Frost  V.  Beekinan,  1  Johns.  Ch.  2SS; 
Whitfield  V.  Harris,  78  Miss.  710; 
Simpson  v.  McGalthery,  52  Miss.  723; 
Shirley  v.  Ayres,  14  Ohio,  307;  45  Am. 
Dec.  546;  Wellborn  i\  Weaver,  17  Ga. 
267;  63  Am.  Dec.  235. 

^  Worrall  v.  Munn,  5  N.  Y.  229;  55 
Dec.  330;  Dawson  v.  Hall,  2  Mich. 
390;  Miller  v.  Fletcher,  27  Gratt.  403; 
21  Am.  Kup.  356;  Johnson  v.  Branch, 
11  Humph.  521;  Ordinary  etc.  v. 
Thatcher,  41  N.  J.  L.  403;  32  Am. 
Rep.  225;  Brown  v.  Reynolds,  5  Sneed, 
039;  Harkreader  v.  Clayton,  56  Miss. 
383;  31  Am.  Rep.  369;  Hagood  c.  Har- 
ley,  8  liich.  325;  Gilmure  v.  Wliite- 
sides.  Dud.  Kq.  14;  31  Am.  l>e<;.  ."(i.'i; 
Foley  u.  C.)wgdl,  5  Blackf.  18;  32  Am, 


Dec.  49.  "In  every  case  of  escrow, 
there  is  a  contract  and  privity  between 
the  grantor  and  the  grantee.  The  per- 
son to  whom  the  deed  is  delivered  is 
by  nmtual  agreement  constituted  the 
agent  of  both  i)artiea.  He  does  not 
hold  the  deed  subject  to  the  control  of 
the  grantor,  He  has  no  power  over 
it,  and  can  no  more  countermand  the 
delivery  of  an  escrow  than  of  an  abso- 
lute deed;  and  it  is  always  in  the 
power  of  the  grantee  to  entitle  himself 
to  the  deed  and  to  the  estate  by  per- 
forming the  stipulated  condition." 
Wellborn  v.  Weaver,  17  Ga.  267;  63 
Am.  Dec.  235;  Wight  v.  R.  R.  Co., 
16  B.  Mon.  4;  63  Am.  Dec.  522;  Ins. 
Co.  V.  McMillan,  29  Ala.  147;  Fair- 
banks i\  Metcalf,  8  Mass.  238;  Ward 
V.  Lewis,  4  Pick.  520;  Hagood  v.  Har- 
ley,  8  Rich.  325;  Ordinary  v.  Thatcher, 
41  N.  J.  L.  403;  32  Am.  Rep.  225; 
Graves  v.  Tucker,  10  Smedes  &  M.  9; 
Den  V.  Partee,  2  Dev.  &  Bat.  530; 
Dawson  v.  Hall,  2  Mich.  390;  Mc- 
Kean?'.  Massey,  6  Kan.  122;  Thorough- 
good's  Case,  9  Rep.  137;  WLyddcm's 
Case,  Cro.  KHz.  520;  Blunden  v.  Wood, 
Cro.  Jac.  85;  Holford  v.  Parker,  Hob. 
248;  Simoutou's  Estate,  4  Watts,  18'J; 
Vorheis  ik  Kitch,  8  Phila.  554;  (Jilbert 
r.  ISorth  American  Fire  Ins.  Co.,  23 
Wend.  43;  35  Am.  Dec.  543;  Jordan 
V.  Pollock,  14  Ga.  145:  Worrall  v. 
i\runn,  5  N.  Y.  229;  55  Am.  Dec.  330; 
Braman  v.  Bingham,  26  N.  Y.  483; 
Foley  V.  Cowgill,  5  Black,  18;  32  Am. 
Dec.  49;  State  v.  Chrisman,  2  Ind. 
126. 

^  Camijbeil  v.  Thomas,  42  Wis.  437; 
24  Am.  Hep.  427. 
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or  trustee  for  the  grantee.'  The  condition  may  be  in 
writing,  or  be  proved  by  parol^  or  be  partly  in  writing 
and  partly  oral.^  No  title  vests  in  a  grantee  who  obtains 
possession  of  an  escrow  without  performance  of  the  con- 
dition.^ And  a  bona  fide  purchaser  from  him  after  the 
death  of  the  grantor  acquires  no  title.*  The  depositary 
of  an  escrow  is  limited  strictly  to  the  conditions  of  the 
deposit.^  The  grantor  is  not  estopped,  where  he  has  acted 
on  the  belief  that  the  condition  had  been  performed,  from 
setting  up  the  invalidity  of  the  deed."  Recording  an  es- 
crow does  not  make  it  a  deed  so  as  to  protect  a  purchaser 
from  the  grantee  upon  tlie  faith  of  his  mere  record  title, 
where  such  escrow  had  never  been  validly  delivered  to 
such  grantee.'^  But  where  a  deed  is  put  in  the  hands  of 
a  third  person  to  be  delivered  only  on  payment  of  the 
purchase-money,  the  grantee  being  already  in  possession 
of  the  land,  and  subsequently  obtaining  the  deed  without 
payment  by  fraudulent  representations  to  the  custodian, 
and  deeding  the  land  to  a  purchaser  in  good  faith,  the 
original  grantor  is  estopped  as  to  such  purchaser.* 


'  Conch  r.  Meeker,  2  Conn.  302;  7 
Am.  Dec,  274;  Prutsman  r.  Baker,  30 
\Vis.  644;  11  Am.  Rep.  592.  But  it 
is  held  that  a  voluntary  conveyance 
intended  as  a  donation  of  land  placed 
in  the  bauds  of  a  custodian  'iiay  be 
witlulrawn  by  the  grantor  before  vic- 
livery;  and  if  left  with  the  custodian 
for  delivery  on  conditions,  tlie  latter 
is  not  the  judge  of  whether  they  have 
been  pcrforiued  or  luit,  and  has  no 
right  to  deliver  until  the  graiitor  is 
satisfied:  Hoig  ?'.  Adrian  College,  83 
111.  207 

■'  Stanton  v.  Miller,  58  N.  Y.  192. 

^  Doe  V.  Kiiight,  5  Barn.  &  C.  671; 
Everts  v.  Agnes,  4  Wis.  350;  05  Am. 
Dec.  314;  0  Wis.  457;  Harkrcader  v. 
Clayton,  50  Miss.  383;  31  Am.  Rep. 
309;  Black  )-.  .Shreve,  13  N.  J.  Eq.  455; 
Titus  V.  Phillips,  18  N.  J.  Eq.  541; 
I'latt  ('.  Holuian,  10  Vt.  530;  lilight 
r.  Schenck,  10  Pa.  St.  285;  51  Am. 
Dec.    478;     Patrick    v.    McCoruiick, 


10  Nel).  1;  Cotton  v.  Gregory,  10 
i;->b.  125;  Nichols  v.  Nichols,  28  Vt. 
•.28;  07  Aui.  Dec.  099;  Smith  v.  S. 
:LoyaU(m  Bank.  32  Vt.  341;  Wheel- 
■igiit  r.  Wlieelright,  2  Mass.  452;  3 
.\ui.  Dec.  00;  Berry  i:  Anderson,  22 
Ind.  30;  Abbott  v.  Alsdorf,  19  Mich. 
157;  Robbins  v.  Magee,  76  Ind. 
.381. 

*  Harkrcader  v.  Clayton,  50  T^Iiss. 
383;  31  Am.  Rep.  309;  Chipman  v. 
Tucker,  38  Wis.  43;  20  Am.  Dec.  1; 
Smiti>  V.  Soutli  R.  Bank,  32  Vt.  341; 
70  Am.  Dec.  179.  But  see  Bliglit  ?>. 
Scheiick,  10  Pa.  St.  285;  51  Am.  Dec. 
478. 

••  Chicago  etc.  R.  R.  Co.  v.  Peck, 
112  in.  40S;  Abbott  v.  Alsdorf,  19 
Mich.  l.")7. 

"  Robiiins  V.  Magee,  76  Ind.  381. 

'  Everts  v.  Agues,  4  Wis.  343;  65 
Am.  Deo.  314. 

f' Quick  r.  Mdligan,  108  Ind.  419; 
58  Aui.  Rep.  49. 
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Illustrations.  —  The  vendors  delivered  a  deed  to  a  third 
person  upon  thp  eondition  tliat  it  should  not  be  delivered  to  the 
vendees  until  payment  of  the  purchase-money  should  be  made 
direct  to  themselves,  but  these  conditions  had  not  been  agreed 
ui)on  with  the  vendees,  and  were  unknown  to  them.  Held,  that 
such  tliird  person  was  the  a^ent  of  tlie  vendors  only;  and  he 
having  received  payment  and  delivered  the  deed  to  tlie  vendees, 
the  vendors  cannot  m-  "itain  a  bill  in  equity  to  have  such  deed 
declared  void,  nor  to  n force  a  vendor's  lien  for  the  purchase- 
money:  Smilh  V.  Tu(j(jJe,  1  Cent.  L.  J  67.  A  promissory  note 
and  a  mortgage  securing  it  were  placed  in  tlie  liands  of  R.  to 
be  delivered  to  the  payee  upon  the  haj)pening  of  a  certain  event, 
and  U.,  without  authority,  deliven^d  them  to  the  payee  without 
waiting  for  such  event.  Held,  that  the  maker  was  not  liable 
on  them,  even  to  a  bona  fide  holder  for  value:  Clnpnian  v. 
Tucker,  38  Wis.  43;  20  Am.  Rep.  1. 

§  2278.  Registration  of  Deeds — Requisites. — In  order 
to  bo  wholly  valid,  a  deed  or  other  instrument  affecting 
the  title  to  real  estate  must  be  recorded  in  the  proper 
office  for  the  registry  of  deeds,'  and  it  is  then  constructive 
notice  of  its  contents.^  An  unrecorded  deed,  as  between 
the  parties,  passes  the  estate  immediately  upon  its  delivery, 
and  upon  being  recorded,  relates  back  to  the  time  of  its 
delivery,  unless  the  grantor  has  in  the  mean  time  made  a 
conveyance  to  a  subsequent  bona  jide  purchaser,  or  the 
property  has  been  attached  or  otherwise  encumbered.^ 
Whore  a  person  conveyed  land  by  a  deed  which  was  not 
recorded,  and  his  heir,  after  his  death,  conveyed  the  same 
land  by  a  warranty  deed,  which  was  <luly  recorded,  to  an 
innocent  T'ureliasor  for  value,  it  was  hold  that  the  recorded 
deed  from  the  heir  operated  to  divest  the  title  of  the 
crrantee  i ;;  the  unrecorded  deed  from  the  ancestor.'* 

In  order  to  constitute  the  record  of  a  deed  constructive 

'  For   a    iigc-^t  of  the  i)rovi.sions  of         ^  See  next  section, 
the  ilitforeiit  statntfw  as  to  the  rcj^'ia-         "  MeMechun  r.  GriflTing,  .3  Pick.  140; 
trationBot  deeds,  See  I  iSlJiinson's  Anieri-     lii  Am.  Doe.  IDS;  Marsliall  r.  Fisk,  6 

^.i^.-i-         T    _.  l.'li\      -.1.  %I 04  4  A...  I\..  It*  .         Tl 


rail  statute  Law,  sees.  ItilO  et  .',e'i. 
The  ri'jTJstiMtioii  law.  of  the  state  do 
not  apiily  to  tlic  dis|iiKitioii  'it  lands  he- 
loiiijiiig  to  tlie  Umt,i'(l  Stated:  JJavid  v. 
Rickahaugh,  ',i'2  Iowa,  541). 


Mass.    24;    4   Am.    Dec.    70;    Pray    o. 
l''i(-ree,  7  Mass.  ."{81;  ")  Am.  Dee.  51). 

*  Younghlood    r.    Vastiiie,    40    Mo. 
23i);  2  Am.  Rep.  509. 
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notice,  it  is  essential  that  it  be  an  instrument  afTocting 
the  legal  or  equitable  title  to  the  property;  for  if  it  is  a 
void  instrument,  the  record  is  also  void.^  In  the  next 
place,  the  instrument  must  be  one  l(>gally  recordable. 
If  it  is  a  conveyance  or  encumbrance  of  property 
which  the  party  is  not  required  to  file  for  record,  and 
which  the  otHcor  is  not  authorized  to  register,  the  spread- 
ing of  the  same  upon  the  records  will  only  affect  those 
who  actually  see  the  copy  and  are  thereby  put  u})on  in- 
quiry.^ And  the  instrument  must  be  pro])orly  recorded; 
i.  e.,  it  must  show  upon  its  face  that  all  the  formal  re- 
quirements of  the  statute  affecting  the  execution,  acknowl- 
edgment, etc.,  necessary  to  entitle  the  instrument  to 
registration,  have  been  complied  with.^ 

A  tract  of  land  lying  on  each  side  of  a  river  which  is 
the  dividing  line  between  two  counties  must  be  consid- 
ered as  two  distinct  parcels  of  land,  and  the  record  in  one 
county  of  a  deed  conveying  the  whole  tract  is  not  effectual 
in  regard  to  the  other  part  lying  in  the  other  county.* 

'  Moreau  v.  Ditchemeiidy,   18   Mo.  Pitcher  v.  Barrows,  17  Pick.  361;  28 

522;  Parker  v.  Hill,  8  Met.  447;  Jones  Am.  Dec.  3015. 

V.    Roberts,    65    Me.    273;    Parret   v.         ^  Pringle  v.  Dunn,  37  Wis.  449;  19 

Shaubhert,    5    Minn.    323.     Where   a  Am.  Rep.  772;  Bishop  i'.  Schneider,  46 

copy  of  a  deed  and  not  the  original  is  Mo.   472;  2  Am.   Rep.  533;  Zoigler  v. 

recorded,  the    registry    is    defective:  Shouer,  78  Pa.  St.  357;  Galpin  c.  Ab- 

Stevens  v.  Brown,  3  Vt.  420;  23  Am.  bott,  6  Mich.    17;  Graves  v.  (iraves,  0 

Dec.  215;  Blight  y.  Banks,  6  T.  B.  Mon.  Gray,    3i»I;    Carter    v.    Cliampion,    8 

192;  17  Am.  Dec.  136.  Conn.  549;  21   Am.  Dec.  ()i)5;  lieister 

■^  Pringle  v.  Dunn,  37  Wis.  449;  19  v.    Fortncr,  2   Binn.  40;  4  Am.    D.c. 

Am.  Rep.  772;  Bishop  r.  Schneider,  46  417;  Simon  v.  Brown,  3  Yeates,  ISiJ; 

Mo.  472;  2  Am.  Rep.  533;  Washburn  2  Am.  Dec.  3G8;  Herndon  v.  Kimball, 

V.    Burnham,  63   N.   Y.    132;  Boyd  v.  7  Ga.  432;  50  Am.  Dec.  40iJ;  Chotcau 

Schlesinger,  59  N.   Y.  301;   Buridiam  r.  Jones,  11  III.  300;  50  Am.  Dvc.  4G0; 

V.    Chamller,    15   Tex.    441;    Com.    v.  Rushon  w.  Sliields,  11  (:ia.  636;  56  Am. 

Rhodes,  6  B.  Mon.  171,  181;  James  c.  Dec.    436.     Wlien  it   is   provided    l)y 

Morey,  2  Cow.  246;  14  Am.  Dec.  475;  statute  that,  in  order  to  the  re^istra- 

Villanl  V.   Robert,   1   Strob.   Erj.  393;  tion  or  recording  of  a  conveyance,  tho 

Bas.sard    v.    Wliite,   9    Rich.    Eq.   483;  deed   shall    be    aclcnowledged    before 

Etzler  V.   Evans,   61  Ind.  56.     But  if  some  otlicer  and  a  certilicate  thereof 

they  have  in  fact  seen  the  record  they  entered  upon  the  deed,  if  the  deed  is 

are  affected  witii  actual  notice:  Mas-  entered    without    the    prescribed    ac- 

grove    V.   Bonser,   5  Or.   313;    20  Am.  kiiowlodgment,  the  recording  or  regis- 

Rep.  737.     Recording  a  deed  convey-  tration  will  not  be  constructive  notice 

ing    both  real  and  personal    estate   i.i  to  any  one:    Bisliop  v.    Schneider,  46 

constructive  notice  of  the  transfer  of  Mo.  472;  2  Am.  Rep.  533. 
the  former  only,  and  not  of  the  latter:         *  Horsley  v.  Garth,  2  Gratt.  471;  44 

Am.  Dec.  394. 
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Where  the  boundaries  of  a  county  are  changed  after  the 
making  of  a  deed,  and  before  it  is  recorded,  it  must  be 
recorded  in  the  county  in  which  the  land  lies  at  the  time 
of  the  recording,  and  not  in  the  county  in  which  the  land 
lay  at  the  date  of  the  deed.*  But  a  deed  of  land  lying  in 
a  new  county  may  be  recorded  in  the  old  district  from 
which  it  is  cut  off,  where  the  new  county  is  not  organized 
at  the  date  of  the  deed,  although  it  is  organized  after  the 
recording  of  the  deed,  but  before  the  expiration  of  the 
time  within  which  it  might  have  been  recorded.^ 

§  2279.     Notice   by  Registration   of   Instrument. — A 

conveyance  duly  acknowledged  and  registered  is  con- 
structive notice  to  and  conclusive  on  all  persons  claiming 
through  or  under  the  grantor."''  The  record  of  a  convey- 
ance from  one  stranger  to  the  title  to  another  will  not 
affect  a  subsequent  purchaser  who  claims  under  a  differ- 
ent grantor.'*  The  notice  is  only  to  those  who  claim 
through  or  under  the  same  grantor  by  whom  the  re- 
corded deed  was  executed.^  The  registry  of  a  mortgage 
is  in  judgment  of  law  notice  of  such  mortgage  to  subse- 
quent purchasers  and  mortgagees."  But  the  recording  of 
a  second  mortgage  is  not  constructive  notice  to  the  mort- 
gagee under  a  first  recorded  mortgage.'^  It  is  not  neces- 
sary, to  give  effect  to  registry,  that  the  record  should 
contain  a  complete  chain  of  title.     A  single  deed  duly 


'  Garrison  v.  Haydon,  1  J.  J.  Marsh. 
222;   19  Am.  Dec.  70. 

^  Hill  V.  WiUoii,  4  Rich.  521;  55 
Am.  Dec.  G'J7. 

^  Davis  V.  Ownsby,  14  Mo.  170;  55 
Am.  Dec.  lO.l;  Scluitt  v.  Largo,  6 
Barb.  373;  Flynt  v.  Arnold,  2  Met. 
Ul'J;  Bates  v.  Norcross,  14  Pick.  231; 
Doe  V.  Beardslcy,  2  McLea!i,  412; 
Johnson  v.  Stagg,  2  .Jolins.  510; 
Rogers  v.  liurchard,  34  Tex.  453;  7 
Am.  Rep.  283;  Tilton  v.  Huntei',  25 
Me.  11.  Purcliasers  at  execution 
sales  are  within  tlie  protection  of  the 
registry  acts:  Jackson  v.  Town,  4 
Cow.  5i)i);  15  Am.  Dec.  405;  Draper 


V.  Eryson,  26  Me.  108;  09  Am.  Dec. 
4S3. 

*  McCoy  V.  Trustees  etc.,  5  Serg.  & 
R.  254;  Tilton  v.  Hunter,  24  Me.  29; 
Roberts  v.  Browne,  23  Me.  105;  39  Am. 
Dec.  014. 

»  Blake  v.  Graham,  6  Ohio  St.  580; 
C7  Am.  Dec.  300;  Leiby  ?;.  Wolf,  10 
Oliio,  S3;  Huthcringtou  v.  Clark,  30 
Pa.  St.  393;  Butts  v.  Norcross,  14 
Pick.  224. 

"  Lasselle  v.  Barnett,  1  Biackf.  150; 
12  Am.  Dec.  217. 

'  Ciieusi'brough  v.  Millard,  1  Johns. 
Ch.  409;  7  Am.  Dec.  494. 
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recorded  is  notice  of  whatever  it  contains.'  Though  a 
deed  of  "  all  the  estate,  both  real  and  personal,"  to  which 
the  grantor  is  in  law  or  equity  entitled,  passes  all  his 
estate,  it  is  not  by  being  registered  made  notice  in  law  to 
a  subsequent  purchaser  from  the  grantor.^  AVhero  a  con- 
veyance is  once  duly  recorded,  it  is  notice  to  the  world 
from  that  time,  even  though  the  record  be  subsequently 
partially  or  wholly  destroyed  by  fire.^  One  with  actual 
notice  of  a  deed  takes  subject  to  it,  without  regard  to  its 
being  defectively  executed  or  improperly  recorded.''  So, 
also,  where  the  premises  are  not  properly  described.^  The 
record  of  a  deed  is  notice  only  of  what  appears  on  the  face 
of  the  deed  or  to  which  it  naturally  points.*  The  record  of 
an  absolute  deed  is  not  notice  to  creditors  of  the  grantee 
subsequently  obtaining  judgment  on  an  agreement  not 
referred  to  in  the  deed,  but  executed  between  the  grantor 
and  grantee  on  the  same  day,  and  recorded  at  the  same 
time  in  the  same  book  that  certain  notes  given  as  secu- 
rity for  the  purchase-money  are  to  be  considered  a  lien 
'inon  the  premises  in  the  nature  of  a  mortgage.''  The 
recording  of  a  conveyance  containirg  an  erroneous  de- 
scription of  the  land  conveyed  does  not  impart  construc- 


*  Vaughan  v.  Greer,  38  Tex.  530. 
»  Mumly  V.  Vawher,  3  Gnitt.  518. 
sSliamion   r.   Hall,   72   111.  354;  22 

Am.  Rep.  146;  Alvis  v.  Morrison,  03 
111.  181;  14  Am.  Rop.  117;  Myers  v. 
Bueliaiian,  40  Miss.  397. 

*  Hauey  v.  Alburry,  12  Cent.  L.  J. 
39,  the  court  saying:  "Upon  the 
cpiestion  of  actual  notice,  we  think 
the  notice  of  a  deed  del'ectively  ex- 
ecuted or  improperly  recorded  is 
BulKcieiit  to  put  a  suh.secjueiit  pur- 
chaser on  inquiry.  The  only  object 
of  ri^eording  a  deed  is  to  prevent  ques- 
tions of  actual  notice.  The  deed  is 
perfectly  goinl  between  the  parties  to 
it  witiiout  recording.  The  deed  in 
this  case  was  ol>jccted  to  for  the  sole 
reason  that  one  of  the  parties  to  it 
took  its  aclviiiiwh  l^uieut.  We  con- 
cede this  obji'cliou  to  be  valid.  — but 
it  is  of  no  force  when  it  comes  from 


one  who  has  actual  notice  that  there 
was  such  a  deed, — whether  the  deed 
turns  out  to  be  of  any  valitlity  or  not. 
Whatever  such  a  deed  is  worth,  the 
party  who  has  seen  it,  or  is  advised  of 
its  contents,  buys  subject  to  it.  If 
the  deed  is  worthless  as  l)ctween  the 
parties  to  it,  it  is  of  course  worthless 
as  to  third  parsons;  but  if  it  is  good 
as  between  the  parties,  then  it  is 
equally  good  as  to  third  persons  who 
have  seen  it."  Recording  a  deeil  exe- 
cuted by  two,  but  acknowledged  by 
one  only,  is  presum[)tive  evidence  of 
notice  to  creditors  or  subse([uent  pur- 
chasei's:  Shaw  v.  Poor,  0  Pick.  SO;  17 
Am.  Dec.  347. 

"  Partrid^e  v.  Smith,  2  Biss.  183. 

«  Dikemau  r.  Parrish,  0  Pa.  St.  210; 
47  Am.  Dec.  4."0. 

"  M<  Lanahan  v.  Reeside,  9  Watts, 
508;  30  Am.  Dec.  130. 
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tivo  notice  to  a  subsequent  purclmsor;'  or  wliere  the 
description  of  land  conveyed  is  onutted;''  or  where  tlie 
recording  is  in  anotlicr  county  than  where  tlio  hmd  is 
situated,  under  a  mistake  as  to  its  true  locality;^  or  where 
the  deed  is  fraudulently  executed  and  recorded  by  a  mar- 
ried woman  under  her  maiden  name;*  or  whore  the  deed 
is  forged.''  The  record  of  a  deed  erroneously  recorded 
aObrds  constructive  notice  of  that  only  which  is  recorded. 
After  the  recording,  the  deed  left  on  file  for  record  is  no 
longer  a  part  of  the  files,  and  constructive  notice  is  not 
to  be  ])redicated  of  its  contents.^  A  grantee  is  charged 
with  notice  of  facts  recited  in  a  deed  which  is  a  necessary 
part  of  his  chain  of  titlo,^  but  not  of  a  clause  in  a  deed 
from  a  stranger,  although  recorded.^  If  the  mortgage  as 
it  ai^peared  on  record  lacked  the  signature,  the  registry  is 
no  record  of  the  mortgage  until  the  name  of  the  mort- 
gagor is  i^laced  upon  the  record-book,  and  is  not  con- 
structive notice  of  the  mortgage.®  A  record  of  a  mort- 
gage ceases  to  be  notice  after  the  mortgagee  has  entered 
satisfaction  on  it,  though  induced  to  do  so  by  fraud."* 
The  recording  by  a  clerk  of  an  instrument  to  which  he  is 
a  party  does  not  avoid  the  registry."  And  a  statutory 
provision  that  "  no  deed  shall  be  admitted  to  record  until 
the  tax  is  paid  thereon  "  does  not  invalidate  the  record  if 
the  deed  is  so  admitted.  The  statute  is  merely  directory; 
and  if  the  clerk  recordsHhe  deed,  he  himself  assumes  the 
tax.'^  But  a  deed  does  not  operate  as  constructive  notice, 
though  acknowledged  and  left  in  the  proper  office  for 
registration,  if  the  tax  thereon  has  not  been  paid,  where 

'  Halloway  r.  Platner,  20  Iowa,  121;     Am.    Rep.    772.     And   see  Payne   v. 
89  Am.  Dec.  'Al.  "  -..--- 

■'  Clianibcilaiu  v.  Bell,  7  Cal.  292;  G8 
Am.  Doc.  'J(iO. 

'  Adams  V.  Hayden,  GO  Tex.  223. 

*  Draudc  v.   Kohrer  Christian  Mfg. 
Co.,  9  .Mo.  App.  249. 

M^iVi'.  Pry,  109  111.  400. 

*  Potter  V.  Dooley,  .">5  V't.  512. 
'  Priugle  V.  Duini,  37  Wis.  4G6;  19 


Aberoroiiihie,  10  Heisk.  IGl. 

•*  Polk  ?'.  Cosgrove,  4  Bisa.  437. 

•  Shoplierd  v.  Burkhalter,  13  Ga. 
443;  58  Am.  Dec.  523. 

"»  Etzler  V.  Evans,  01  Ind.  56. 

^'  Brockenborough  v.  Melton,  55  Tex. 
493. 

1^  Lucas  V.  Clafflin,  76  Va.  269. 
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ilic  stjituto  provides  tluit  no  tlced  shall  bo  held  to  ho 
legally  lodged  for  record  until  tlie  tax  bo  paid  thereon.' 
An  index  of  a  recorded  instrument  will  hold  subse(picnt 
purchasers  to  notice,  if  enough  is  disclosed  by  the  index 
to  put  a  careful  or  prudent  examiner  upon  inciuiry,  and 
if  ujion  such  inquiry  the  instrument  would  have  been 
found.^  An  index  entry  of  a  deed  (lescril)ing  land  con- 
veyed as  in  diU'erent  section,  township,  and  range  from 
those  of  the  deed,  and  containing  the  words  "for  descrip- 
tion, see  record,"  is  not  constructive  notice  of  such  deed 
to  a  subsequent  purchaser.' 

The  date  of  a  registry  is  of  the  time  of  the  delivery  of 
the  deed  with  the  proper  oHicer  at  the  oflice  of  registra- 
tion.'* AVhero  a  deed  properly  acknowledged  and  certified 
is  left  for  record  with  the  register,  it  takes  effect  from  that 
date,  although  net  entered  on  the  receiving-book  until 
afterwards.^  The  date  of  recording  a  deed  may  be  ascer- 
tained from  the  clerk's  official  certificate  of  the  fact  and 
time  of  recording."  The  time  of  recording  a  deed  is  some- 
times matter  to  be  determined  by  the  court,  and  sometimes 
to  be  submitted  to  the  jury.  Where  the  official  indorse- 
ment on  the  deed  shows  that  it  was  not  recorded  within 
the  time  prescribed  by  law,  and  there  is  no  competent 
evidence  to  contravene  such  indorsement,  the  court  alone 
must  pass  upon  the  question  of  its  admissibility;  but 
where  there  is  such  evidence,  the  i|uestion  of  its  admissi- 
bility is  to  be  left  to  the  jury  with  a  hypothetical  instruc- 
tion from  the  court.  Where  there  are  no  indorsements 
to  show  whether  it  was  recorded  in  or  out  of  time,  it  is  for 
the  jury  to  determine  whether    or  not    it  was  recorded 


^cyiiolils,  1 


1  Phillips  w.  Clark,  4  Met.  (Ky.)  .S4S;  Mctts  >•.  Bright,  4  Dev.  &  H.  IT.S;  32 

83  Am.  Dec.  471.  Am.  Due.  ds;};  Nidiols  r   ^^ 

-  .loiies  V.  Berkshire,   15  Iowa,  24S;  R.  I.  30;  30  Am.  Dec.  2. 

83  Am.  Dec.  412.  -  Poplin    /•.    .Mumlell,  'J.,     .van.   1.38; 

^  Breed  y.  Couley,  14  Iowa,  21)9;  81  Metts  /-.  Bright,  4  Dev.  &  B.  173;  32 

Am.  Dec.  485.  Am.  Dec.  083;  Breckeuridge  v.  Todd, 

*  Diil)ose  V.  Young,  10  Ala.  305;  Gill  3  T.  B.  Mon.  52;  10  Am.  Dec.  83. 

V.  Fauntleroy,  8  B.  Mon.   177;  Davis  "  Powiial  v.  Taylor,  10  Leigh,   172; 

V.  Ownshy,  14  Mo.  175;  55  Am.  Dec.  34  Am.  Dec.  725. 
105;    McCahe   v.    Gray,  20  Cal.  509; 
240 
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in  tiino,  and  the  court  cannot  without  proof  decide  that 
it  was  recorded  in  time.'  The  time  of  delivery  of  a  deed 
for  registration  may  be  proved  hy  parol  when  the  register 
has  neglected  to  note  the  exact  time  at  which  such  deliv- 
ery was  made.'  The  clerk's  indorsement  upon  a  deed 
when  it  was  filed  for  record  is  not  conclusive  evidence; 
but  evidence  is  admissible  to  show  the  true  time  of  filing 
it.*  Marginal  notes  of  a  recorder  appended  to  the  record 
of  a  deed  cannot  affect  its  validity,  nor  are  they  proof  of 
the  facts  set  forth  therein.*  A  deed  left  with  the  register 
wi  !'  .istructions  not  to  record  until  notified  does  not 
before  •  :cord  afford  constructive  notice  of  its  contents  as 
thoujjl)  recorded.^  Going  to  the  clerk's  office  just  before 
midi'i^dit  with  a  deed  to  be  filed  for  record,  and  he  not 
being  tJiere,  taking  it  to  his  house  just  before  sunrise  the 
next  morning,  and  personally  delivering  it  to  him,  stating 
the  other  attempt,  does  not  make  it  good  as  a  recorded 
deed  from  such  previous  day,  but  only  from  the  time  of 
its  actual  delivery  to  the  clerk.*  The  registry  of  a  deed  is 
not  affected  by  the  fact  that  the  deed  bears  date  the  13th 
of  March,  while  the  certificate  of  acknowledgment  describes 
it  as  bearing  date  the  30th  of  March,  if  the  identity  of  the 
deed  certified  to  and  the  deed  recorded  suffiiciently  appears 
from  other  parts  of  the  certificate  and  its  annexation  to 
the  decd.^  In  Illinois,  if  two  deeds  of  the  same  land  are 
executed  by  the  same  grantor  on  the  same  day,  those 
liolding  under  the  deed  first  recorded  have  the  better  title.^ 
A  deed,  though  registered  after  the  expiration  of  the  time 
limited  by  statute  for  recording  deeds,  is  notice  to  all  pur- 
chasers after  the  conveyance  has  been  placed  upon  record.^ 


»  BikUI  >:  Brooke,  3  Gill,  198;  43 
Am.  Dee.  .S-->1. 

^  Mctts  V.  iiright,  4  Dev.  &  B.  173; 
32  Am.  Deo.  Cs;{. 

3  llorsley  v.  Garth,  2  Gratt.  471;  44 
Am.  Dec.  3'J4;  Worcester  Bank  v. 
Cheney,  87  111.  002. 

♦  Doe  V.  Dugan,  8  Ohio,  87;  31  Am. 
Dec.  433. 

*  llaworth  v.  Taylor,  108  111.  275. 


«  Horsley  v.  Garth,  I  Gratt.  471;  44 
Am.  Dec.  3'J4. 

'  Hor.sley  i'.  Garth,  2  Gratt.  471;  44 
Am.  Dec.  39 «. 

«  Sfebbina  r.  Duncan,  108  U.  S.  32. 

»  Frisler  v.  Frisler,  38  Ind.  28'2;  An- 
der.'^on  v.  Dngas,  29  Ga.  440;  Mellavon 
V.  Me(>uire,  9  Sinedes  &  M.  34;  Leger 
V.  Doyle.  11  Rich.  109;  70  Am.  Dec. 
240;  Braunou  v.  May,  42  lad.  92. 
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B  13th 
cribes 
of  the 
pears 
ion  to 
d  are 
those 
titlc.« 
time 
1  pur- 
cord.^ 
471;  44 
471;  44 


It  docs  not  relate  back  to  the  day  of  delivery,  bnt  gives  to 
the  deed  priority  over  all  conveyances  made  subsequent 
to  the  registration.*  A  prior  deed  enrolled  within  the 
time  allowed  by  law  takes  proeechmce  over  a  subsequent 
deed  first  enrolled."  Where  neither  deed  is  recorded 
within  the  time  prescribed  by  law,  the  oldest  has  prefer- 
ence, and  not  the  one  first  recorded.'  An  interlineation 
in  the  record  of  a  deed,  made  after  tlie  deed  is  recorded, 
imparts  notice  only  from  the  time  it  was  made,  and  can- 
not impair  nor  defeat  a  title  previously  acquired.* 

Illustuatioxs. — A's  deed  was  deposited  and  fded  for  record 
on  the  3d  of  the  month,  and  A  withdrew  it  the  same  day  be- 
fore it  Avas  in  fact  spread  uj)on  tlic  records,  and  did  not  return 
it  until  after  the  5th,  on  which  day  B's  deed  was  filed.  Held, 
that  B's  deed  took  the  precedence;  but  that  if  A's  deed  had  been 
returned  before  the  filing  of  B's,  then  A's  would  take  the  prece- 
dence, thougli  not  recorded  first:  .Inhnsnn  v.  Burden,  40  Vt.  507; 
94  Am.  Dec.  486.  A  mortgage  of  a  northwest  quarter  was  made 
to  appear  in  the  record  as  a  mortgage  of  a  northeast  quarter. 
Held,  that  a  subsequent  purchaser  of  the  northwc.it  (juarter  was 
not  affected  by  the  mortgage:    Whiii  y.  McGarry,  2  Flip.  572. 

§  2280.  Notice  of  Unregistered  Deed.  —  But  registra- 
tion is  not  requisite  to  the  validity  of  a  deed  between  the 
parties.'  An  unregistered  deed  is  void  only  as  to  credi- 
tors and  subsequent  bona  fide  purchasers  without  notice.'* 
Notice  prior  to  payment  of  the  purchase-money  will  bind 
the  party  as  etfectually  as  if  received  before  the  purchase." 


•  Loire r  V.  Doyle,  11    Rich.    100;    70 
Am.  L)(;c.  'J40. 

••'  Bi  eckLMiridge  V.  Todd,  3  T.  B.  Mon. 
52;  l(i  Am.  Doe.  8.'}. 

"  Tiiriur  V.  Tyson   49  Ga.  IG."). 

*  Cli;iinl)uil;iiu  v.  Bell,  7  Cal.  'J92;  08 
Am.  Due.  'J()0. 

^  Fitzluighi'.  Croghan  2J.  J.  Marsh. 
429;  19  Am.  Dec'  LSD,  McCaslde  v. 
Amarinc,  12  Ala.  17;  Hill  i:  Lplev,  31 
I'a.  St.  :i;io;  Wood  v.  Chii[nn,  Li  N.  Y. 
509;  67  Am.  Dec.  02;  Walker  v.  Col- 
traiiio,  6  Led.  K(i.  79;  Belk  v.  Massey, 
11  Rich.  014;  MeMecli;m  v.  GrifKng, 
•  3  Pick.  149;  15  Am.  Dee.  198;  Philips 
V.  Green,  3  A.  K.  Marsh.  7;  13  Am. 


Dec.  124;  Vose  ?•.  Morton,  4  Ci;sli.  27; 
50  Am.  Dec.  750;  Portis  v.  Hill,  30 
Tex.  529;  98  Am.  Dee.  481. 

"  Mor.-e  r.  Wriylit,  GO  Cal.  200;  Mc- 
Coiuiell  ('.  Reed,  2  Scam.  374;  Snod- 
gras.s  ('.  Rieket/.,  L{  Cal.  359;  Losey  <". 
Simji.son,  11  N.  J.  E^.  210;  Vance  v. 
McNairv,  3  Yeig.  171;  24  Am.  Dee. 
553;  Meilas  v.  iMeCarty,  10  Watt.s,  L3; 
A'an  Rensselaer  c.  Clark,  17  Werd.  25; 

31  Am.  Dec.  280;  Derhes  r.  Romero, 

32  La.  Ann.  927;  Blanehard  v.  Tyler, 
12  Mich.  :«9;  80  Am.  Dec.  57. 

'  Price  V.  McDonald,  1  Md.  403;  54 
Am.  Dec.  G57. 
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An  unregistered  deed  binds  a  subsequent  purchaser  who 
]ias  actual  or  constructive  notice  of  it.  Notice  is  equiva- 
lent to  registration.'  The  registry  of  a  deed  is  required 
to  give  more  general  notice  of  the  conveyance  than  would 
result  from  livery  of  seisin,  which  was  i)rcscribed  by  the 
common  law  fur  the  purpose  of  notice.  But  if  a  second 
purchaser  has  in  fact  notice,  the  intent  of  the  registry 
is  answered;  and  to  permit  him  to  hold  against  the  first 
purchaser  would  be  to  convert  the  statute  into  an  engine 
of  fraud,  instead  of  protection  against  it."  A  purchaser 
with  actual  notice  of  a  prior  deed  acquires  title  subject  to 
such  deed,  though  his  deed  bo  first  recorded.^ 

Notice  is  either  express  or  implied,  or  actual  or  con- 
structive.* Actual  notice  must  be  given  by  some  person 
interested  in  the  property,  and  in  the  course  of  the  negotia- 
tions.' The  notice,  to  be  eflectual,  is  not  necessarily  a 
knowledge  of  the  entire  contents  of  the  deed,  but  rather 
a  notice  of  its  existence,  —  notice  that  a  deed  conveying  tho 
property  out  of  the  grantor  had  been  executed.®     Express 


'  Jackson   v.    Luek,    19  Wend.    .3:?9; 
Jackson  r.  Sliarp,  5)  .Johns.  KiH;  0  Am. 
Dec.  l!07;  Scluitt  n  Large,  G  Barl).  lil'A; 
Corliss  c.  Corliss,  8  Vt.  .S73;  Watkins 
I'.  Eilwards,  *J.'{  Tux.  443;  Morrison  v. 
Wilson,  13  Cal.  41)4;  73  .-^m.  D.c.  093; 
Morrison  v.  Kelly,  '22  111.  010;  74  Ain. 
Dec.   lost;    Draper  r.  Hryson,   17   Mo. 
71;  57  Ain.  Dec.  257;  Lndlow  v.  (Jill, 
N.  Clii]).  33;   1   Am.  Doc.  094;  Morri- 
son r.  Sliattnck,  N.   (Miip.   19;  Avent 
V.  Read,  'J  Stew.  448;  Ohio  Ins.  Co.  v. 
Ledyard,  8  Ala.  800;  Galland  r.  Jaek- 
man,    2(5  Cal.    79;   85    Am.    Dec.    172; 
linrklialter  /'.  Eetor,  25  (la.  55;   Uo.ss 
i\  Hale,  27  111.  104:  Reason  i\  Kdnuin- 
son,  5  Ind.  393;  ButUr  v.  Stevens,  20 
Me.   484;  Rogers   v.    .Jones,   8    N.    H. 
2()4;  Stevens  r.   Morse,  47  N.  H.  532; 
(ton    ).    McKnight,    11   N.   J.    li.    385; 
Stewart    r.     Tlioini)son,    3    Vt.     255; 
Sniit'i  V.  Jlall,  28  Vt.  .304;  McMeciian 
V.  (JrilHng,  3  Pick,  149;  15  Am.  Dec. 
198;    Stevens    v.    Brown,    3   Vt.    420; 
23  Am.   Dec.    215;  Davis  r.  Rlnnt,  (i 
Mass.  487;  4  Am.   Dec.    108;  Jackson 
V.    Page,    4    Wend.     585;    lirown    v. 
Mantor,    22    N.    H.    472;    Scluitte    v. 


Large,  0  Barb.  .374;  Gilbert  v.  Jess,  4 

Wis.  ilO;  Hay  wood  j>.  Sliaw,  1(5  How. 

Pr.  1 19;  Stone  v.  Bartlett,  40  Me.  4.38; 

Smith  V.  Land)eth,    15  La.   Ann.  5(50; 

Fit/hugh   V.   Barnard,    12   Mich.   104; 

MeCaskle    v.    Amarine,    12    Ala.    17; 

Claiborne    r.    Holmes,    51    Miss.    140; 

IJoynton  r.  Rees,  8  Pick.  .329;  19  Am. 

Dec.    327;    Newman    r.    Chapman,    2 

Rmd.  93;  14  Am.   Dec.  7(50;  McCon- 

nell  V.    Reed,   4   Scam.    117;   38   Am. 

Dec.    124;    Hill    v.    Murray,    50    Vt. 

177. 

'  Farnsworth  ?'.  ChiMs,  4  Mass.  637; 
3  Am.  Dec.  249. 

'  Van  Rensselaer  w.  Clark,  17  Wend. 
25:  31  Am.  Dec.  280. 

*  McMechan  y.  Critling,  3  Pick.  149; 
15  Am.  Dec.  198.  As  to  "aetnal 
notice"  when  reipiircd  by  statnte  to 
invalidate  a  prior  nnrceorded  deed, 
.see  Curtis  /■.  Mnndy,  3  Met.  407; 
Spofford  r.  Weston,  29  Me.  140. 

=  Barnhart  v.  Greoushields,  9  Moore, 
P.  C.  18. 

«  Wallace   v.   Craps,    3  Strob.    260; 
Cialland  r.   Jackmau,  20  Cal.  79;  85  * 
Am.  Dec.  172. 
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or  actual  notice  must  be  cleiirly  proved.'  It  must  Le 
direct  and  i)ositive.  "A  notice  which  is  barely  suMlcient 
to  put  a  party  on  inquiry  is  not  suflicient,  nor  is  a  sus- 
picion of  notice  sufTicicnt."* 

Constructive  notice  is  evidence  of  notice,  the  presu  np- 
tion  of  wiiich  is  so  violent  that  tlie  court  will  not  e  'on 
allow  of  its  being  controverted,  unless  by  the  most  on- 
vincinsi  evidence  to  the  contrarv.'^  ^Vhato^•'^'•  :.,  nulficient 
to  put  a  party  on  inquiry  amounts  to  constructive  notice,^ 
provided  the  inquiry  becomes  a  duty,  and  would  lead  to 
a  knowledge  of  the  required  fact  by  the  exercise  of  ordi- 
nary diligence;^  for  a  party  will  not  be  charged  with 
constructive  notice  unless  the  circumstances  are  such 
that  the  court  can  say  that  it  was  his  duty  to  acquire  the 

'  McMechan  v.  Griffing,  3  Pick.  149;  picion  of  the  truth,  and  a  fraudulent 
15  Am.  Dec.  108.  determination  not  to  learn  it.     If,  in 

''  Fort  V.  IJurch,  6  Barb.  78;  Mundy  short,  there  is  not  actual  noticiu  tliat 
V.  Vawter,  3  Gratt,  518.  the  property  is  in  some  way  afl'ected 

'  Snell's  Equity,  36.  and  no  fraudulent  turning  away  from 

*  Harper  v.  Reno,  1  Freem.  Ch.  336;  a  knowledge  of  facts,  which  the  re.i 
liooth  V.  Barnum,  9  Conn.  286;  23  f/p,s<(/' would  sug,i,'est  to  a  prudent  mind. 
Am.  Dec.  339.  "It  ib  jcarcely  possi-  but  if  mere  want  of  caution,  as  distin- 
ble  to  declare  a  priori  what  siiall  be  guished  from  fraudulent  and  willful 
deemed  constructive  notice,  because  blindness,  is  all  that  can  be  imputed 
unquestionably  that  which  would  not  to  the  purchaser,  then  the  doctrine  of 
atl'ect  one  man  may  be  abundantly  constructive  notice  will  not  apply; 
sufficient  to  aU'cct  another.  But  1  bo-  the  purchaser  will,  in  equity,  be  con- 
lievo  I  may,  with  sutiicient  accuracy  sidered,  as  in  fact  lie  is,  a  Ihuki  Jhli' 
for  pres'iit  purposes,  assert  tliat  tlic  purciiuser  witliout  notice":  Wi^'ram, 
cases  in  wliicii  constructive  notice  has     V'.  C,  in  Jones  r.  Smith,  1    ilare,  55. 

In  Williamson  v.  Brown,  15  N.  Y. 
302,  Sildeii,  J.,  says:  "The  true  doc- 
trine on  this  subject  is,  tliat  where  a 
purchaser  has  kiiowled^'c  of  any  fact. 
Kutiieicut  to  i>ut  iiini  u|i(in  inquiry  as 


Iieeii  established  resohc  themselves 
into  two  classes;  I.  Cases  in  which 
tiie  party  charged  has  had  actual 
iiotiee  that  the  property  in  dispute 
was  ill  f.let  clKilged,  eiieuuibcred,  or 
in    some  way  aU'eetetl,  and    tlie    court    to  the  existence  of  some  rigiit 


has  thereiipdii  bdiiiid  iiim  witii  con- 
stiuetive  iiotici!  of  facts  and  instni- 
iiients  to  a  kniiwlcd^'C  of  wliicli  lie 
Would  have  been  led  by  an  iiupiiry 
after  tlie  ehar;,'e,  eiiciimbraiice,  or 
other  cireiimstance  all'ecling  the  prop- 
erty, of  wiiieli  he  had  actual  notice; 
iind  2.  t'ases  in  which  the  court 
has  bi'cti  satislied,  from  the  evi<leiico 
befure  it,  that  tlie  party  charLied  had 
(le^iuuedly  abstaini'd  from  iiiqiiiriiig, 
for  the  very  purpose  of  avoiding  no- 
tice, —  a  pinqiose  which,  if  proved, 
Would  clearly  show  that  he  had  a  sus- 


tith 
in  conllict  witii  that  he  is  abuut  to 
purchase,  he  is  presumed  eitlier  to  have 
made  the  inquiry,  ami  ascertained  the 
extent  of  such  prior  right,  or  to  have 
been  guilty  of  negligence  e(pi;il!y  fatal 
to  his  claim  to  be  consiilered  a  honit  jiilf 
purchaser.  The  jiresumptioii,  linw- 
ever,  is  a  mere  infeienee  of  fact,  and 
may  bo  repelled  by  proof  that  tin: 
piireiiaser  failed  to  discover  the  prior 
right,  notwithstanding  the  exercise  of 
projicr  ililigeuce  on  his  part." 

•'  Hood  V.  Faiinestock,  1  I'a.  St.  470; 
44  Am.  Dec.  147. 


■ 


§  2280 


CONTRACTS. 


0830 


knowledge  in  question,  and  that  his  faihiro  to  ohtain  it 
was  tlio  result  of  culi)able  negligence.'     A  party  will  be 
charged  with  notice  of  tlie  contents  and  circct  of  an  in- 
strument which  actually  alleets  the  land  couN'eyed  to  hini, 
and  wliich  witliout  doubt  includes  that  land,  if,  after  be- 
coming aware  of  its  existence,  he  fails  to  make  suitaljle 
inquiry,  notwitlistanding  tha*    the  party   whose  interest 
would  prompt  him  to  misrepresent  should  inform   him 
that  the  encumbrance  was  ])aid  off  or  discharged,  without, 
however,  furnishing  any  proof  of  that  fact.'    Where  plain- 
tilf's  deed  contains  a  reference  to  another  deed  duh^  re- 
corded, which  contains  a  condition  limiting  his  estate, 
he  will    be  held    to   have    had  notice  of  the  condition.' 
When  a  subsequent   purchaser  wlu    e  deed    is  recorded 
had  notice  at  the  time  of  his  purchase  of  somo  kind  of  a 
prior  conveyance  from  his  grantor,  even  if  he  did  not 
know  \v'hat    kind    of  a   conveyance    it  was,  whether  an 
estate  for  years  or  in  fee-simple,  ho  cannot  claim  as  an 
innocent  purchaser.*     A  reference  in  a  release  of  a  mort- 
gage to  an  instrument  on  record  affecting  the  land    is 
constructive  notice  of  the  contents  of  such  instrument.'' 
A  patent,  though  not  recorded,  is  good  in  equity  against 
a  purchaser  with  notice.     In  such   case,  information  of 
its  existence  by  common  repor.,  and  from  a  person  de- 
claring he  had  seen  it,  with  knowledge  of  possession  and 
use  of  the    land  under  the  patent,  is  sufhcicnt  notice." 
Vague  reports  from  persons  not  interested  in  the  prop- 
erty will  not  alTect  the  purchaser,^  nor  will  lie  be  bound 

1  De  Voss  r.  Rieliinond,  18  Gratt.  '  Snell'sE.|uity,35.    "Certainly,  tlie 

338;  98  Am.    Dec.  G4ti.  vague  rejiorts  of  stranycrs,  or  iiifoniui- 

^  Price  V.  McDonahl,  1  Md.  403;  54  tioii  given  by  a  person  not  interested, 

Am.  Dec,  G57.  will  not  have  tlie  efl'ect  of  notice  to  the 

^  (Jibort  r.  Peteler,  38  N.  Y.  1G5;  97  purcliaser,    but    information    derived 

Am.  Dec.  785.  through   parties  interested,  and  from 

*  Galland  r.  Jacknian,  20  Cal.  79;  85  areliablesource,  indifferent.    Altliough 

Am.  Dec.  172.  a  purchaser  may  disrcijiard  rumors  set 

'  Howard  Ins.  Co.   r.   Halsey,  8  N.  afloat  by  those  who  have  no  right  to 

Y.  271:  ")'.)  Am.  Dec.  478.  intiTnieddle,  he  is  bound  to  attend  to 

''Roberts  n.   .Stautou,  2  Munf.  129;  tlie  admonitions  of  a  party  in  interest"; 

5  Am.  Dec.  4U3.  Mnlliken  v.  Graham,  72  I'a.  St.  490l 
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by  notice  in  a  previous  trunsaclion  wliicli  he  liad  for- 
gotten.' A  purchaser  is  not  allbcted  witli  constructive 
notice  of  a  prior  unrecorded  conveyance  by  tlie  nu-re  fact 
that  he  was  one  of  the  suhscril)ing  witnesses  tliereto." 
Not  only  is  a  mere  assertion  tliat  some  other  persons 
chiitn  a  title  not  sullicient,  but  even  a  general  claim  by 
the  person  himself  who  gives  the  notice  is  not  enough.'' 
A  subsequent  purchaser  is  not  put  upon  in(|uii-y  as  to 
the  existence  of  a  prior  unrecorded  deed  by  iiiioi-maf  ion 
of  the  possible  existence  of  such  a  deed,  when  from  the 
same  informant  he  learns  that  it  was  to  be  canceled.' 

Possession  of  property  by  the  grantee  of  an  unrecorded 
deed  is  Lufhcient  to  put  the  purchaser  on  impiiry,  and 
therefore  raises  the  presumption  of  notice.*  Ihit  the  pos- 
session must  be  actmd,  distinct,  and  uneiiuivocal.  It 
must,  moreover,  be  visible,  and  manifested  by  notorious 
acts  of  ownership,  such  as  would  naturally  be  observed  and 
known  by  othcs.*     "Every  possession  will  not  amount 

Wilson  V.  McCulloii^'li,2:J  Pa.  St.  410;  22    Mo.   4I.-);    2J    Mo.    T.IS;    (5'J    Am. 

62  Am.   Dec.   :J47;  Piirker  v.   Kane,  4  J>ec.  471;  Pago   r.   Wariiiff,   7t)  N.  Y. 

Wis.  1;  65  Am.  Dec.  283.  4(>:?;    Fair   ik    Stevouot,    2"J   Cal.   490; 

'  Farnsworth  1).  Chase,  4  Mass.  6.'}7;  (Irimstoiio   v.    Carter,    3   Paige,    421; 

3  Am.  Dec.  349.     Knowledge  of  an  in-  24  Am.  Dec.  230;  Pritchard  ?•.  Urown, 

tent  to  convey  is  not  sufMcient  (Ciisii-  4  N'.  H.  397;  17  Am.  Dec.  431;  Hardy 

ing  V.  Hurd,  4  Pick.  253,  16  Am.  Dec.  v.  Siiminers,  10  Gill  &  J.  316;  32  Am. 

33"))  as  to  creditors.  Dec.  167;  McConnell  ;».  Reed,  4  Scam. 

^  Vest  V.  Michie,  31  Gratt.  149;  31  117;    38    Am.    Dec.    124;    Baviiard   v. 

Am.  Rep.  722.  Norris,  o  (Jill,  4()S;  46  Am.  Dec.  647; 

3  Snell's  Equity,  35.  -MeLaugldin  v.  Sheplierd.   32  Me.  143; 

*  Rogers  t>.  Wiley,  14  111.  65;  56  Am.  52  Am.    Dec.    646;  Wyiit  v.  Klam,  2.". 

Dec.  491.  Ga.  201;  68  Am.    Dec.   518;  Nelson?'. 

"  McMechan    v.     Griffing,    3    Pick.  Sims,  23  Miss.  383;  57  Am.  Dec.   144; 

149;  15  Am.  Dec.  198;  Tuttle  v.  Jack-  Hunter    v.    Watson,    12  Cal.  .%3;    73 

son,  6   Wend.  213;  21    Am.    Dec.  314;  Am.  Dec.   543;  Morrison   r.  Kelly,  22 

Moore  c.  Pearson,  6  Iowa,  279;  71  Am.  111.    610;  74    Am.     Dec.    169.     A  pur- 

Dec.    409;  Coll)y  v.    Kenniston,    4  X.  chaser  of    land    in  the    possession   of 

H.  262;  Norcross  v.  Widgery,  2  Mass.  tenants  is  eliargeahle   with  notice  of 

508;  Newman  v.    Ciiapman,    2   Rand,  the  extent  of  tiieir  interests:    Hood  ?'. 

93;  14  Am.  Dec.  766;  Eyre?-.  Dolpiiin,  Fahnestock,  1  Pa.  St.  470;  18  Am.  Dec. 

2  Ball  &  B.  301;  Forhes  ?•.  Deiiniston,  147.    The  rule  in  the  text  is  <iuestioned 

Brown   Pari.  C.  425;  Knox  r.  Tlioinp-  in  Rhode  Island:   Harris  v.  Arnold,  1 

son,    1    Litt.    350;  13    \\n.    Dec.    246;  R.   I.    136.      See  Heatie  v.   Butler,  21 

Jaquesw.  Weeks,  7  Watts,  261;  Gris-  Mo.  1.33;  64  .\m.  Dec.  234. 

wold    V.   Smith,    10  Vt.    452;    Taylor  «  McMechan  ?■.  (hitliiig,  3  Pick.  149; 

r.  Lowenstein,  50  Miss.  278;  Tucker  w.  15  Am.    Dec.  198;  Coleman  v.  Barke- 

Vandermark,    21     Kan.     2(i3;     Weld  lew,  27  N.  J.  L.  359;  Rnjjort  ?x  Mark. 

V.   Madden,    2  Cliff.  5S4;  Tunnison  r».  15    111.    5t0;    Boyee    v.  .McCulloch,   3 

Chamblm,  8S111. 378;  Vauglin  v.  Tracy,  Watts  &  S.  42U;  39  Am.  Dec.  35, 
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to  implied  notice.  It  must  bo  an  actual  antl  exclusive 
possession,  manifosted  by  notorious  acts  of  ownership, 
such  as  would  naturally  bo  observed  and  known  by  others. 
Merely  cutting  wood  or  pasturing  cattle  on  uninclosed 
woodland,  repairing  the  fences,  and  even  removing  an  old 
house  standing  on  part  of  the  land,  which  may  be  re- 
garded as  mere  acts  of  trespass  as  well  as  of  ownership, 
have  been  held  insufficient.  Nor  docs  even  actual,  open, 
notorious  possession  of  the  land  necessarily  and  in  all 
cases  create  a  presumption  of  notice.  If,  for  example,  the 
first  purchaser  were  previously  in  possession  as  lessee, 
and  after  purchase  continue  in  possession  as  grantee 
without  any  actual  visible  change  in  its  character  of  his 
possession,  this  could  not  operate  as  notice  to  a  second 
purchaser  who  knew  of  the  previous  possession  as  lessee, 
and  had  no  actual  notice  of  the  actual  change  of  title."  ^ 
Therefore  possession  alone  can  hardly  furnish  notice  of  a 
title  acquired  by  a  person  after  his  possession  commenced.- 
If  the  possession  is  consistent  with  the  recorded  title,  the 
presumption  of  notice  will  not  be  raised.'  Constructive 
notice  of  an  unrecorded  lease  for  life  is  net  given  by  the 
fact  that  the  lessee  and  lessor  are  both  in  possession  of 
the  premises  so  as  to  take  priority  over  a  subsequent 
mortgage  by  the  lessor  to  a  mortgagee  in  good  faith,  where 
there  was  the  same  possession  by  the  lessor  and  lessee  be- 
fore the  lease.*     Where  one  holds  and  is  in  possession  of 


'  Holmes  V.  Strcot,  10  N.  J.  E^.  OH ; 
!McMuiclKu:  r.  (iritiiug,  3  i'iok.  1-t'J; 
J5  Am.  l>..c.  lOS. 

■■=  McMecliaii  r.  Grffing,  3  Pick.  419; 
15  Am.  iJec.  IDS;  Rogers  r.  Joiios,  8 
N.  H.  '271.  Ilia  Now  liampsliiru  ciise 
(Einmons  v.  Murray,  10  Is.  11.  .'{'.IS), 
it  appeared  that  the  occupant  liad  heeii 
ill  possession  a  number  of  yr-ars  with- 
out any  title,  and  after  having  ac- 
quired one,  continued  in  as  before, 
and  without  any  change  in  the  mode 
or  character  of  his  occupancy,  either 
by  iniprovenients,  increasing  the  value 
of  the  laud,  or  otherwise.     The  court 


said:  "We  think  it  plain  that  occupa- 
tion under  the.se  circumstances  ean 
afhird  no  indication  of  a  chiini  of  title 
no  as  to  place  a  second  purcliaser  u]i()ii 
his  giiarii,  or  to  raise  the  imputation  of 
fr;uid  agiiiist  him  for  taking  a  con\  ey- 
aiice  of  th(3  same  part}',  under  niiom 
tiic  occupant  has  acquired  a  title.  It 
had  no  tendency  to  put  the  party  upon 
inquiry." 

^  Smith  V.  Yule,  31  Cal.  ISO;  89 
Am.  Dec.  1(17.  , 

*  Bell  V.  Twilight,  18  N.  H.  159;  45 
Am.  Dec.  3G7. 
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certain  rights  in  a  tract  of  lanr  by  a  deed  wliicli  is  re- 
corded, and  has  certain  other  rights  by  a  deed  wliieh  is  not 
recorch'd,  his  [)osscssion  will  not  be  notice  of  a  title  or 
claim  ])evond  what  he  holds  und^r  the  deed  which  is  re- 
corded.'  Ihit  ])Ossession  is  only  .injdied  notice."  Where 
actual  i\otice  of  the  unrecorded  conveyance  is  re(|uired  by 
statute,  possession  and  cultivation  of  land,  Jind  fencing  it, 
by  a  party  who  has  an  unrecordod  deed  therefor,  is  not 
suflicient  to  warrant  the  inferen  30  that  a  third  person 
liad  any  notice  of  such  deed.^ 

Where  a  party  effects  a  purchase  through  an  agent, 
notice  to  the  agent  is  notice  to  him,  whether  communi- 
cated to  the  principal  or  not.^  Ikit  notice,  to  charge  a 
principal,  must  be  given  to  the  agent  or  attorney  in  the 
same  transaction,^  unless  the  prior  transaction  in  which 
he  received  it  is  fresh,  and  the  matter  clear  in  his  mind, 
or  the  transactions  are  so  connected  as  to  amount  to  one 
and  the  same.®  And  in  order  to  aflbct  a  person  with  a 
constructive  notice  of  facts  within  the  knowledge  of  his 
agent  or  attorney,  it  is  necessary,  not  only  that  the  knowl- 
edge should  bo  derived  from  the  same  (or  what  is  practi- 
cally the  same)  transaction,  but  the  knowledge  must  be 
material  to  that  transaction,  and  such  as  it  was  the  duty 
of  the  agent  to  communicate  to  his  principal.^ 

Where  a  person  purchases  for  valuable  consideration 
with  notice  from  a  person  who  bought  without  notice, 
he   may   shelter  himself  under  the   first    purchaser;   for 


1  P.utler  ?'.  Stovcns,  20  Mo.  4S4. 

naiinliaii  ('.  'Iraey,  "J-J  Mo.  415;  25 
Mo.  :nS;  (i9  Am.  Dec.  471. 

■>  I'oiiiroy  V.  SteviMis.  11  Met.  244. 

*  Goddeiioiigli  r.  Warren,  5  .Saw. 
501;  Haywodil  r.  Sliaw,  Hi  How.  Tr. 
119;  May  r.  lioiel,  12  Cal.  91. 

•'"Tlio  geiiLM'al  projiositions,  —  1. 
That  notice  to  the  solicitor  is  notice  to 
the  client;  2.  That  where  a  purchaser 
employs  the  same  solicitor  as  the 
vendor,  he  (t!\e  purchaser)  is  alfecteil 
with  notice  of  whatever  that  solicitor 


had  notice  in  his  capacity  of  solicitor 
for  either  vendor  or  purcliascr  in  tho 
transaction  in  which  he  is  so  employed; 
and  .S.  That  the  notice  to  the  solicitor, 
which  will  alone  hind  the  client,  must 
he  notice  in  that  transaction  in  which 
the  client  em))loys  him,  —  have  not, 
as  general  propositions,  been  disjiuted 
at  the  bar":  i\iller  i'.  Bennett,  2  Hare, 
394. 

'•  The  Distilled  Spirits,  11  Wall.  300; 
Snell's  Equity,  39. 

'  The  Distilled  Spirits,  11  Wall.  306. 
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utluTwise  (li<>  first  or  Ixnin  Jhlr  purclinspr  would  bo  unnblc 
to  dual  with  his  )>r(»[M'rly,  niid  (lu>  sale  of  rstnlcs  would 
bo  very  much  (•liiuL;c(i;  aud  ovoii  if  a  pci'sou  who  buys 
with  iiotieo  sulls  to  a  hand  fide  purchaser  for  valuable 
consideration  without  notice,  the  latter  nuiy  protect  his 
title.' 

lij.rsTUATroNs. —  A  lind  hoard  B  say  that  ho  had  an  niiro- 
cordod  deed  forcortain  lands.  /^7(/,  sniliciont  to  charge  A,  who 
had  suhs(>(inently  i)urt'li;is('d  the  hnnls  with  actual  notice  ot 
the  title  of  ]};  Mntsr.  y.  McLniii,  V,i  Mo.  2t)8.  A  person  ahout 
to  purchase  property  was  told  by  the  recorder  that  the  seller 
had  already  given  a  deed  of  the  j)ropcrty  to  another  person, 
and  that  it  Inul  been  filed  for  record,  but  had  been  taken  away 
belbre  recorded.  Held,  that  this  information  was  sutlicient  to 
put  him  on  inquiry:  Laivtoii  v.  Gordon,  37  Cal.  202.  The 
owner  of  a  lot  in  a  city  occupies  part  of  a  house  on  the  same, 
and  another  person  occupies  the  remainder  of  the  house,  and 
while  this  occupation  of  hoth  continues,  the  owner  convoys  to 
such  other  person,  whose  deed  is  not  recorded,  and  afterwards 
conveys  to  a  third  person,  whose  deed  is  first  recorded.  Held, 
that  the  possession  of  the  one  having  the  unrecorded  deed  is 
insuflicient  to  give  notice  to  the  suljsequent  purchaser:  Smith 
V.  Vide,  31  Cal.  ISO;  89  Am.  Dec.  167.  Defendant  drew  a  deed, 
and  as  notary  public  took  the  acknowledgment  of  its  execution, 
and  also  drew  notes  executed  hy  the  grantee  for  the  unpaid  pur- 
chase-money. Four  years  afterwards,  he  bought  the  premises. 
Held,  that  he  was  not  chargeable  hy  these  facts  with  notice  of 
the  vendor's  claim  and  lien  for  unpaid  purchase-money:  White 
V.  Flt<her,  77  Ind.  65;  40  Am.  Rep.  287. 

§  2281.     Effect  of  Jlrrors  of  Recording  Officer.  — The 

authorities  conflict  on  the  question  as  to  the  elFect  of 
errors  by  the  recording  ofHccr  in  registering  the  instru- 
ment. Some  of  the  cases  hold  that,  notwithstanding  the 
errors  or  omissions  of  the  oflicer,  if  the  instrument  has 
in  itself  all  the  requisites  to  a  valid  registry,  and  is  de- 
posited with  the  proper  officer,  the  grantee  or  mortgagee 

'  Trull  V.  Bigelow,  16  Mass.  40(5;  8  50  Am.  Dec.  406;  Chotoau  v.  Jones, 

Am.    Dec.    144;    Boynton   v.   Rees,   8  111.  300;  50  Am.   Dec.  400;  Woo.l  v. 

I'ick.  3'J9;  19  Am.   Dec.   3l'6;  IJeil  v.  Cliapiii,   13  N.  Y.  509;  07  Am.  Dec. 

Twilifrlit,  IS  N.  H.  159;  45  Am.  Dec.  ()i2;  Lee  v.  Cato,  27  Ga.  G37;  73  Am. 

367;  Hunuloii  v.  Kimball,  7  Ga.  432;  Dec.  746. 
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hii.s  porfonnod  l)is  entire  duty  in  the  premises,  and  will 
not  l)e  aH'octcMl  by  any  t'rrors  coiuinitti'd  by  the  ncDrtlini^ 
((Hirer,  nor  l>y  bis  failure  to  record  tlu*  instrument,  cillMi- 
in  whole  or  in  part.'  (Xbers  bold  tluit  tlie  record  is  no- 
tice only  of  what  it  actujdly  contains,  and  that  an  error 
in  (les(!ri])tion,  amount,  names  of  parties,  or  other  essen- 
tial j)art  of  a  deed  which  appears  in  tlu;  record  ol'  an  in- 
strument, or  any  omis&ion  by  the  registering  olliccr  to 
cojiy  such  instrument,  or  any  i>ortion  tbercol",  ui)oii  the 
records,  whether  the  error  or  omission  be  the  icsult  of 
carelessness,  negligence,  or  evil  design  on  the  pait  of  the 
delinquent  ollicer,  will  operate  to  vititatc  the  record  as 
constructive  notice  of  the  })erfect  instrument.^  A  deed 
fdcd  for  record  in  a  recorder's  office,  and  recorchMl,  is  no- 
tice to  subsequent  purchasers,  notwithstanding  tbe  failure 
of  tlie  ollicer  i^^  index  it,*  or  his  recording  it  in  the  wrong 
book.''  An  index  of  tbe  record  of  conveyances,  by  law 
required  to  bo  kept  by  tlio  public  recorder,  but  in  which 
}ie  is  not  required  to  state  the  amount  of  the  considera- 

'  Oatsu.  Walls,  28  Ark.  244;  Leo  v.  Sawyer  v.  Ailanis,  8  Vt.  172;  30  Am. 
Binniiigliain,  30  Kan.  312;  Mangold  w.  Dec.  459;  Beekiiian  «.  I'^o.st,  ISJohiis. 
Barlow,  01  Miss.  ."503;  48  Am.  Rep.  84;  544;  I)  Am.  Dec.  240;  .lami'.s  v.  Morey, 
Board  of  Comm'rs?'.  ]Jabcock,5  Or.  472;  2  Cow.  240;  14  Am.  Dec.  475;  Cliam- 
Brooks'3  Apiteal,  04  Pa.  St.  127;  Sciicll  berlin  ».  Bdl,  7  Cal.  2<)2;  (58  Am.  Dec. 
V.  Stein,  70  I'a.  St.  3!)8;  18  Am.  Hep.  200;  Sliephenl  v.  Burklialter,  13  Ga. 
410;  (Jaskill  v.  Badge,  3  Lea,  144;  443;  58  Am.  Dec.  523;  Giklirist  «'. 
Beverly  v.  Ellis,  1  Rand.  102;  Metts  (Jougli,  03  Ind.  570;  30  Am.  Rep.  2.")0; 
r.  Brif,'lit,  4  Dev.  &  B.  173;  .32  Am.  Disque  v.  \Vrii;lit,  49  Iowa,  53,S;  Tay- 
Dec.  083;  Hoffman  r.  Mackall,  5  Ohio  lory.  HotchkisM,  2  La.  Ann.  917;  Hill 
St.  124;  04  Am.  Dec.  0.37;  Throck-  v.  McNichol,  70  Me.  314;  Thorp  v. 
morton  v.  Prince,  28  Tex.  005;  Frank-  Merrill,  21  Minn.  330;  Jennings  i: 
lin  t>.  Cannon,  1  Root,  500;  Hartmyre  Wood,  20  Ohio.  201;  Pringle  v.  Dunn, 
V.  Gates,  1  Root,  61;  Judd  v.  Wood-  37  Wis.  449;  19  Am.  Rep.  772. 
ruff,  2  Root,  298;  Meyricki).  Wiillace,  ^  Bishop  „.  Schuei.Ier,  40  Mo.  472; 
19  111.  480;  Bank  of  Kentucky  V.  Hag-  2  Am.  Rop.  5.33;  Schell  v.  Stein,  70 
gin,  1  A.  K.  Marsh.  306;  Polk  v.  Cas-  Pa.  St.  .398;  18  Am.  Rep.  410;  Chat- 
grove,  4  Biss.  4.37;  Nichols  v,  Rey-  ham  v.  Bra<lford,  50  (la.  327;  15  Am. 
nolds,  1  R.  I.  .30;  30  Am.  Dec.  238;  Rep.  092;  Mutual  Life  In.g.  Co.  v. 
McGregor  v.  Hall,  3  Stew.  &  P.  397;  Uake,  87  N.  Y.  257;  1  Abb.  N.  C. 
Mima  i>.  .Minis,  35  Ala.  23.  See  note  381;  Stockwell  ».  McHenry,  107  Pa. 
to  case  of  Green  i\  Garrington,  10  Ohio  St.  237;  52  Am.  Dec.  475;  Trockmor- 
St.  .348,  in  91  Am.  Doc.  100-110.  ton  v.  Price,  28  Tex.  COO;  91  Am.  Dee. 

'^  Barnard  v.  Canipan,  29  Mich.  162;  334.     Contra,   Barney  v.   McCarty,  15 

Terrell  o.  Andrew  County.  44  Mo.  309;  Iowa,  510;  83  Am.  Dec.  427;  Whalley 

Brydon    v.    Campbell,    40   Md.    331;  v.  Small,  25  Iowa,  184. 
Frost  V.  Beokman,    1  Jolins.  Cli.  288;         ♦Couklin  v.  Hinds,  IG  Minn.  457. 
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iioii  of  instrnmonts  recorded,  is  not  notice  to  a  purcliaser 
for  a  valnublo  coiisidoralion  of  sucdi  uniount,  althouj^Ii  it 
stales  it.  The  same  is  true  of  an  entry-book.'  Tlais 
Avlioro  a  niorl^ago  is  entered  and  intlexed,  correctly  stat- 
iii^ij;  the  amount,  but  in  the  record  the  amount  is  slated 
less,  a  subscMjuent  })urcliaser  for  a  valuable  consideration, 
not  knowin;^  of  llio  former  mortgage,  is  bound  only  by 
the  record,  although  he  knew  of  the  t;tutenient  in  the 
index." 

§  2282.  Construction  of  Deeds.  —  The  construction  of 
deeds  foHows  the  rules  of  law  in  regard  to  the  construction 
of  other  contracts  in  writing.^  The  deed  will  bo  construed 
favorably,  so  as  to  uphold  the  intention  of  the  parties, 
when  possible.*  It  is  construed  most  strongly  against  the 
grantor;*  and  where  a  deed  will  inure  several  ways,  the 
grantee  may  elect  which  way  to  take  it.^  But  it  is  said 
that  the  lule  that  a  deed  shall  be  construed  most  strongly 
against  the  grantor  and  favorably  to  the  grantee  in  respect 
to  the  thing  granted  and  the  estate  conveyed  is  the  last  one 
which  courts  apply,  and  ought  never  to  be  resorted  to  so 
long  as  a  satisfactory  result  can  be  reached  by  other  rules 
of  analysis  and  construction.^  All  the  parts  of  a  deed  are 
to  be  considered  and  construed  together.  Every  part 
should,  if  possible,  be  made  to  take  effect,  and  every  word 
to  o[)ei'ate,  if  by  law  it  may,  according  to  the  intention  of 
the  parties.**  The  particular  intent  will  govern  the  gen- 
eral intent,"  and   parts   of  a  deed   inconsistent  with  the 

'  Gilclui^t  )".  Gough,  GU  Iiid.  570;  .'iO  Am.  Dec.  751;  Coin.  r.  Erie  11.  U.  Cti., 

Am.  Uep.  250.          '  t>7    Pa.    .St.  :W;    07    Am.    \)vr..    471; 

Ulilflirist   r.   (Jough,  G.3  Iml.    570;  Dodgo  ^v  Walloy,  'J'J  Cal.  l."J4;  s;{  Am. 

30  Am.  K.p.  'J.JO.  Dec.  01. 

'■^  Si' c  post,  Chapter  CIX.,  Contracts  "Jackson  v.  Hudson,  3  Johns.  375; 

in  Writing.  3  Am.  Doc.  500. 

*  .\lclick  r.  ri.lcock,  44 N.  J.  Eq.  525;  '  Fhigg  v.  Eames,  40  \\.  lu;  94  Am. 

G  Am.  St.  Kcp.  UDI;  K.l\vanl.'<  v.  How-  Dec.  ao;{. 

den.  !)i)  N.  C.  80;  0  Am.  St.  Kep.  4S7.  ••  llicharason  v.    Palmer,    38  N.    II. 

•*' Rung  )'.  Shoiielicrger,  2  Watts,  23;  212;    Aloore   v.   Grilfin,   22    Me.    350; 

20  Am.  Dec.  115;  City  of  Alton  v.  HI.  Howell  v.  Howell,  7  ired.  491;  47  Am. 

Trans.  Co.,   12  III.  38;    52  Am.  Dec.  Dec.  335. 

479;  Pike  v.  Monroe,  30  Me.  309;  58  •  Dawes  v.  Prentice,  16  Pick.  435. 
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inanifest  intent  will  bo  rejected.'  AVliero  tlie  terms  are 
plain  and  unambiguous,  the  court  sbould  limit  itsinciuiry 
to  what  the  words  of  the  deed  express,  without  regard  to 
any  intention  independent  of  the  words.'  Inconsistencies 
in  a  dee<l  are  to  bo  reconciled,  if  possible.  The  old  rule 
that  the  earlier  clause  controls  the  latter  one  is  only  nppli- 
cablo  when  reconcilement  is  impossible.''  So  the  construc- 
tion of  a  deed  which  requires  tho  rejeciion  of  a  whole  clause 
thereof  will  not  bo  adopted,  except  from  luavoidalde  ne- 
cessity.* Tho  clauses  may  bo  transposed  so  as  to  give  it 
its  apparent  construction.*  The  in  I'  ;ition  of  pmlies  to  a 
deed  may  bo  ascertained,  —  1.  Frojn  tlio  words  nl  the  grant; 
2.  Fii  m  tho  surroundinj?  circumstance^^^,  ii.  uhich  may  be 
considered  tho  position  of  tho  parties,  and  tho  subject  of 
the  grant  at  and  subsequent  to  the  transaction."  The  gram- 
matical construction  is  not  necessarily  to  bo  followed;  I'ur 
neither  false  English  nor  bad  Latin  will  matter  when  tho 
meaning  of  tho  party  is  apparent.''  A  deed  untechnical, 
ungraramatical,  and  totally  at  variance  with  all  tho  recog- 
nized rules  of  orthography  may  be  valid  if  there  be  suflicient 
words  to  declare  clearly  and  legally  the  party's  meaning.'* 
Tho  printed  part  of  a  deed  is  as  much  a  part  of  the  deed 
as  the  written  part,  and  the  i)arties  are  as  much  bound 
by  one  as  the  other,'  Punctuation  may  be  wholly  disre- 
garded, if  necessary;^"  and  will  only  be  resorted  to  to  settle 
the  meaning  of  an  instrument  after  all  other  means  fail." 
The  force  and  legal  elfectof  a  deed  is  to  be  determined  by 
the  court  as  a  matter  of  law.''     Questions  relative  to  the 


N.  M. 

47  Am. 
435. 


'  Statu  V.  Tiask,  G  Vt.  ."iSD;  27  Am.  «  Cobb  v.  Hinus,  IJusb.  Hi'^;  59  Am. 

Dec.  .")■'<  t.  Dec.  a")!). 

■'  Doiinliuc  V.  MeNulty,  24  Cal.  411;  »  Wallwork  v.  Derby,  40  111.  527. 

85  Am.  Dec.  78.  '"  Ewiiig    v.   IJuniet,    11     l\t.    41; 

■•  Watermaiu'.  Aiiilrews,  14R.  I.  589.  Brueusinaii   v.    t'arroll,    52    Mo.   213; 

*  City  of  Alton  r.  Trams.  Co.,  12  111.  lioirne  v.  Wells,  94  N.  C.  07. 

38;  .J2  Am.  I>ee.  470.  "  Ewing  i\  Burnet,  11  P.t.  41. 

••  Statim  V.  Miillis,  92  N.  C.  023.  i^  Piles   v.  liouldin,  11   Wlieat.  .325; 

«(;rubb  V.  (Iriibb,  101   Pa.  St.  II.  Thoriiberry  ?•.  Cluircbill,  4  T.  B    Mou, 

'  Hancock  v.  Watson,    18  Cal.    140;  29;  10  Am.   Dec.  125;  Carson  v.  Ray, 

Jackson  v.  T(.i)ping,  1  Weud.  388;  19  7  Jouea,  009;  78  Am.  Dec.  207. 
Am.  Dec.  515. 
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location  of  the  thing  granted,  the  -^xtent  of  its  boundaries, 
the  monumenta  intended  by  certain  names,  etc.,  are  for 
the  determinatiou  of  the  jury.' 

§  2283.  Public  Grants — Construction  of.  —  In  the  case 
of  a  grant  by  the  sovereign  or  government,  the  construc- 
tion is  always  against  the  grantee,  and  the  grant  is  taken 
most  beneficially  for  the  government.''  But  this  rule, 
though  applied  to  a  grant  of  some  prerogative  right  to  an 
individual,  to  be  held  by  him  as  a  franchise,  and  which 
is  intended  to  become  private  property  h^  his  hands,* 
seems  to  have  no  application,  where  the  grant  is  made  for 
a  valuable  consideration.* 

§  2284.  Recitals  in  Deeds. — The  recitals  in  a  deed  — 
by  which  is  meant  the  statements  of  the  facts  and  agree- 
ments upon  which  the  deed  is  founded  —  are  not  essential 
to  its  validity,  and  do  not  control  the  operative  parts  of 
the  deed,  where  to  do  so  would  defeat  its  intention.®  Mis- 
recitals  will  not  invalidate  a  deed;**  and  though  they  are 
false  in  fact,  the  conveyance  made  on  the  idea  of  their 
truth  remains  good  notwithstanding.^ 

Recitals  in  a  deed  bind  parties  and  privies,  and  estop 
them  from  contradicting  them.^     But  they  do  not  bind 


'  Kimball  v.  Temple,  25  Cal.  449; 
Stanley  r.  Greeuu,  I'i  (';il.  148;  Dona- 
hue ('.  Case,  01  N.  Y.  031;  Frier  v. 
Jackson,  8  Johns.  4d');  Long  v.  NVag- 
oult,  47  Mo.  178;  llicharilson  it. 
Palmer,  :18  N.  H.  '218. 

^Giklartv.  Olaclstonc,  11  East,  GS."i; 
Jackson  v.  Rocvo^,  3  Gaines,  21i;{; 
Kennedy  i'.  McCartney,  4  Port.  141; 
Mayor  etc.  v.  Ohio  etc.  R.  K.  Co.,  'J(; 
Pa.  iSt.  355;  Wilcoxoii  v.  Maghee,  1*2 
111.  381;  54  Am.  Dec.  409. 

3  Martin  v.  Waddell,  16  Pet.  .%7, 
411;  Dubuque  R.  R.  Co.  r.  LitchfieUl, 
23  How.  00,  88;  Commonwealth  r. 
Roxbury,  9  Gray,  451,  49'2;  Lansing 
V.  Smith,  4  Wend.  9;  21  Am.  Dec.  89. 

*  C'harles  River  Bridge  v,  Warren 
Bridge,  11  Pet.  1)89. 


'Alien   V.    Kolton,    20    Pick.     464; 

Moore  v.  Magrath,  (^owp.  9;  Powell  /•. 
Powell,  5  Dana,  170;  Farrcll  v.  Hil- 
ditch,  5  Com.  IJ.,  N.  S.,  840. 

^  2  (ireenl.  Crui.se,  624;  Lewia  v. 
Morley,  Cro.  Jac.  127. 

'  Boughton  V.  iSamlilands,  3  Taunt. 
342;  Thompson  v.  Jackson,  3  Rand. 
361;   15  Am.  Dec.  721. 

«  Scott?'.  D.)nglass,  7  Ohio,  227;  Mc- 
Burney  i'.  Cutler,  IS  Bub.  203;  Ran- 
kin V.  Warner,  2  Lea,  302;  Bobbins  v. 
McMillan,  20  Miss.  434;  Jackson  v. 
Parkhurst,  9  Wen.l.  209;  Kaine  v.  Den- 
niston,  22  Pa.  St.  202;  Carver  r.  Jack- 
son, 4  Pet.  83;  Fisk  v.  Flores,  43  Tex. 
340.  But  this  rule  does  not  extend  to 
mere  description  or  non-essential  avor- 
meuts:    Osborne  v.  Endioutt,  6   Cal. 
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strangers.*  Recitals  in  a  deed,  it  is  said,  will  operate  as 
an  estoppel  against  the  grantee  onl}'  under  those  circum- 
stances  where  the  declarations  of  a  grantor,  made  at  the 
time  of  the  execution  of  a  deed,  would  be  evidence 
against  the  grantee  and  those  claiming  under  him.^  A 
recital  of  one  deed  in  another  binds  the  parties  and  those 
claiming  under  them  by  estoppel. * 

A  grantee  is  held  to  have  notice  of  all  the  facts  recited 
in  the  deed.*  A  reference  in  a  deed  to  a  will  is  notice  to 
the  grantee  of  the  trusts  contained  in  the  will.^  A  recital 
in  a  deed  of  land  that  the  consideration  has  been  paid  is 
only  prima  facie  evidence  of  payment;^  though  a  bar  to  an 
action  at  law  by  the  bargainer  for  the  purchase-money.' 
But  it  is  no  evidence  of  the  fact  of  its  payment  as  against 
third  persons.8  In  Maine  it  is  said  that  the  effect  of  the 
consideration  clause  in  a  deed  is  to  estop  the  grantor  from 
alleging  that  it  was  executed  without  consideration.  For 
every  other  purpose  it  may  be  waived  or  explained  by 
parol  proof.  The  grantor  may  show,  notwithstanding 
the  acknowledgment  of  paj^ment,  that  no  money  was 
received,  and  recover  the  price  against  the  grantee.^ 

§  2285.     Description  of  Property  —  Quantity.  —  If  the 

description  of  the  property  is  so  indefinite  that  tlio  sub- 
ject of  the  conveyance  cannot  be  ascertained,  the  grant 
is  void.^"     A  deed  which  conveys  no  particular   spot    of 


149;  Go  Am.  Dec.  498.  A  general  re- 
cital is  lU)  esto|)j)ul;  but  a  recital  of  a 
particular  fact,  if  material,  is  an  estop- 
pel: Hall  V.  Beiiner,  1  Penr.  &  W.  40-2: 
21  Am.  Dec.  :«4. 

'  Grif,'gs  V  .Smith,  12  N.  J.  L.  22; 
Overseers  v.  Overseers,  10  Johns.  2.30; 
Wlutaker  v.  Garnet,  3  Busli,  402; 
jMorse  r.  Bellows,  7  N.  H.  54U:  28  Am. 
Dec.  372. 

^  Joeekel  ?^  Easton,  II  Mo.  118:  47 
Am.  Dec.  142. 

^  Doe  V.  Porter,  3  Ark.  18;  30  Am. 
Dec.  448;  Williams  v.  Keyser,  11  F'a. 
234;  89  Am.  Dec.  243. 


*  Willis  V.  Gay,  48  Tex.  4(J3;  2(5  Am. 
Rep.  .TJS. 

"(Jratf  y.  Castleinan,  5  Rami.  195; 
16  Am   Dec.  741. 

« Parker  v.  Foy,  43  xMiss.  2C0:  5 
Am.  Rep.  484. 

'  Mendeuhall  v.  Pari.sh,  8  Jones, 
105;  78  Am.  Dec.  2G9. 

•^  Lloyd   V.   Lynch,  28  Pa.  St.  419; 

70  Am.  Dec.  137. 

8  Gooilspeed  v.  Fuller,  40  Me.  141; 

71  Am.  Dec.  572. 

1"  Bailey  v.  White,  41  N.  H.  .337;  U. 
S.  V.  King,  3  How.  773;  Wofford  i\ 
McKiuna,  23  Tex.  44;    7C  Am.   Dec. 


228^ 


CONTRACTS. 


3840 


ground  can  transfer  no  title.*  But  if,  notwithstanding 
an  uncertain  description,  the  intention  of  the  parties  can 
be  gathered  from  the  deed,  or  from  oral  jiroof,  the  grant 
is  not  void.^  It  is  not  necessarily  void  for  uncertainty 
where  land  is  described  bv  a  creneral  name  Oi"  designation. 
It  may  l)o  shown  by  extrinsic  evidence  what  particular 
land  is  eml)raced  by  tlie  general  designation.^  A  deed  is 
n">t  void  for  uncertainty  of  description  if  it  can  be  made 
good  by  any  construction.*  A  deed  is  not  void  for  uncer- 
taint}'-  if  part  of  the  land  claimed  under  it  will  certainly 
pass;'^  nor  is  it  void  for  uncertainty  because  from  lapse  of 
time  it  may  be  impossible  to  identify  the  lands  conveyed 
by  it;®  nor  where  it  convoys  all  the  grantor's  interest  in 
real  estate  in  a  certain  town  without  describing  the  lots 
separately.^  "If  there  be  but  one  description  in  the  deed, 
that  is  to  be  strictly  adhered  to.  If  there  be  more  than 
one,  and  they  turn  out  upon  evidence  not  to  agree,  that  is 
to  be  adopted  which  is  most  certain."^  But  they  should 
all  be  reconciled,  if  possible.^  A  particular  description 
follov.'ing  a  general  one  will  control,'"  unless  the  general 
description  is  clear  and  certain,  while  the  particular  one 


5.3;  Campbell  v.  Johnson,  44  Mo.  247; 
Fuller  V.  Fellows,  .30  Ark.  G57;  How- 
aid  V.  North,  5  Tex.  2U0;  51  Am.  Dee. 
7ti!';  Tierney  v.  Brown,  65  Miss.  503; 
7  Am.  St.  Hep.  G7i). 

'  Hart  V.  Hawkins,  3  Bihh,  502;  6 
Am.  Dec.  GC7;  Luml)ard  v.  Aklriuh,  8 
N.  H.  31;  28  Am.  Dec.  381. 

-'  Wemlell  v.  Jackson,  8  Wend.  183; 
22  .Vni.  Dec.  G  15;  Hart  >\  Hawkins,  .3 
Bihh,  502;  (»  Am.  Dec.  G()G;  Bosworth 
■/•.  Sturtevant,  2  Cusii.  3!)2;  Newson  v. 
Pry  or,  9  Wheat.  7;  ^lulfortl  v.  La 
Franc,  20  L'al.  88;  Baso  v.  Mitcliell, 
22  Tex.  285;  Cooper  v.  White,  30  Ark. 
513;  Smith  r.  Crawford,  81  111.  21)0; 
Ne^ley  V.  Lindsay,  G7  Pa.  St."  217;  5 
Am.  Uep.  427;  Smith  v.  Crawford,  81 
111.  2i)0;  Cooper  v.  White,  30  Ark.  513; 
Swain  v.  Saltmarsh,  54  N.  H.  9. 

^Tucker  v.  Field,  51  Miss.  191; 
Lewis  V.  Scihles,  G5  Miss.  251;  7  Am. 
St.  Rep.  049. 

*  I'ursley  v.  Hayes,  22  Iowa,  11;  92 


Am.    Dec.  350;    Tucker  v.   Field,  51 
Miss.  191. 

'  Clark  ('.  Munyan,  22  Pick.  410;  33 
Am.  Dec.  752. 

"Nixon  /•.  Porter,  34  Miss.  097;  G9 
Am.  Dee.  408. 

'  Harmon  v.  James,  7  Smedes  &  M. 
Ill;  45  Am.  Dec.   290. 

*•  Don  V.  Graliam,  1  Dev.  &  B.  70; 
27  Am.  Dec.  220;  Vosc  v.  Hamlv,  2 
.Me.  322;  11  Am.  Dec.  101;  Doe  v. 
P-.rter,  3Ark.  18;  30  Am.  Dec.  448; 
Melvin  v.  Proprietors,  5  Met.  15;  38 
Am.  Dee.  384;  Anderson  v.  Baugh- 
man,  7  Mich.  09;  74  Am.  Dec.  099. 

^  Sliultz  V.  Young,  3  Ircd.  385;  40 
Am.  Dec.  413. 

'Hiano  V.  Aldridgo,  27  Ind.  294; 
Jones  V.  Smith,  73  N.  Y.  205;  Mc- 
Eowin  V.  Lewis,  20  N.  J.  L.  451;  Wilt 
V.  Cutler,  38  Mich.  189;  Doe  v.  Porter, 
3  Ark.  18;  30  Am.  Dec.  448;  Melvin 
r.  Proiirietors,  5  Met.  15;  38  Am. 
Dec.  384. 
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is  uncertain  and  oLscure.'  If  the  different  parts  of  a  de- 
scription are  consistent,  no  part  should  bo  rejected.^  But 
a  false  or  impossible  part  may  and  should  be  rejected,  in 
order  to  upliold  a  deed,  where  what  remains  constitutes  a 
perfect  and  certain  description.^  An  evident  omission  in 
a  description  may  be  supplied  by  construction/  It  will 
be  presumed  that  the  land  is  situated  in  the  state  where 
the  deed  was  executed.^  Where  there  are  two  conflicting 
descriptions,  each  equally  certain,  that  will  control  which 
is  more  favorable  to  the  grantee,^  and  his  right  of  elec- 
tion in  case  of  uncertainty  to  make  the  same  certain 
l^asses  as  an  incident  to  the  title/  It  is  no  objection  to 
a  deed  that  the  description  of  lands  thereby  conveyed  is 
in  figures  and  abbreviations/  A  mistake  in  spelling  the 
name  of  a  tract  of  land  will  not  vitiate  a  deed  if  the  word 
misspelt  resembles  in  sound  or  sense  the  right  name/ 

A  tract  of  land  which  has  a  well-known  name  may  be 
described  by  that  name/"  It  may  be  described  by  ref- 
erence therein  to  another  deed  or  map  containing  a 
description."  If  the  land  have  two  names,  it  may  be  de- 
scribed by  either,  though  one  be  the  true  name  by  which 
it  was  patented,  and  the  other  be  a  name  only  acquired 
by  reputation,*^  and  the  following  descriptions  have  been 
upheld:  A  description  as  that  on  which  the  grantor  lives, 
stating  the  quantity  and  general  location,  there  being  no 


'  Barney  v.  Miller,  IS  Iowa,  400; 
Haley  /).  Ainostoy,  44  Cal.  i:VJ;  Saw- 
yer *,'.  Kendall,  10  Cash.  241;  White 
r.  (lay,  9  N.  H.  120;  31  Am.  Dec.  224; 
(rreen  Bay  etc.  Co,  r.  Ifcwitt,  5.j  Wis. 
90;  42  Am.  Rep.  701;  Lyman  v. 
(Icilaey,  114  111.  3S8;  55  Am.  lljp. 
871. 

^  llerrickr.  Hopkins,  23  Me.  217. 

^  Wendell  v.  Jackson,  8  Wend.  183; 
22  Am.  Dec.  035;  Wado  v.  Doray,  50 
Cal.  .370;  Bond  v.  Fay,  12  Allen,  80; 
Thayer  v.  Torrey,  37  N.  J.  L.  339; 
Tnl)bs  V.  Gatewood,  20  Ark.  128;  Beal 
V.  <Tordon,  55  Me.  482;  Shewelter  v. 
Pirner,  55Mo.  218;  Morton  ».  Jackson, 
1  Sme.les  &  M.  494;  40  Am.  Dec.  107; 
Irving  V,  Cuaniugham,  0(3  Cul.  15; 
•Mi 


Andrews  I'.  Pearson,  68  Me.  19;  Brad- 
sliaw  ('.  Bradbury,  04  Mo.  334. 

*  Hotlman  v.  JUehl    27  Mo.  5a*. 

^  Butler  V.  Davis,  5  Neb.  521. 

«  Vance  v.  Fore,  24  Cal.  435;  Mel- 
vin  r.  Proprietors,  5  Mot.  15;  38  Am. 
Dec.  384;  Esty  r.  Baker,  50  Me.  325; 
79  Am.  Dec.   010. 

'  Armstrong  v.  Mudd,  10  B.  Mon. 
144;  50  Am.  Dec.  445. 

"  Harrington  v.  Fisli,  10  Mich.  415. 

'  Huddlcson  V,  Reynolds,  8  Gill, 
332;  50  Am.  Doc.  702. 

'"  Haley  v.  Amestoy,  44  Cal.  132. 

"  Caldwell  V.  Center,  30  Cal.  539; 
89  Am.  Dec.  131. 

'-  Huddleson  v.  Reynolds,  8  Gill, 
332;  60  Aai.  Dec.  702. 
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other  Ijiiiil  ill  the  neigliborhood  belonging  to  the  grantor;* 
a  description  as  "one  and  a  luilf  acres,  more  or  less,  and 
adjoining  hind  of  R,  1).  and  others,  being  the  Brunt 
swamp-hmd,  so  called  ";"  a  deed  to  "one  half  of  my  lot."  '' 
AVhero  a  deed  purports  to  convey  a  certain  number  of 
acres,  referring  to  the  record  of  a  deed  of  the  same  land 
to  the  grantor,  no  warranty  of  the  quantity  mentioned 
is  implied.'  So  where  land  is  described  by  certain  monu- 
ments, lines,  and  courses,  and  also  as  containing  a  cer- 
tain quantity,  the  words  expressing  the  quantity  are  not 
to  be  considered  as  a  covenant  that -the  land  contains 
such  quantity,  but  are  to  bo  taken  as  merely  descriptive.^ 
A  statement  that  the  granted  premises  are  the  same  that 
were  conveyed  to  the  grantor  by  a  certain  deed  is  not 
conclusive  that  the  grantor  intends  to  convey  all  to  which 
he  acquired  title  thereby.* 

In  a  purchase  of  land  by  metes  and  bounds  purporting 
to  contain  a  specified  number  of  acres,  more  or  less,  the 
metes  and  bounds,  and  not  the  number  of  acres,  control.'^ 
A  description  by  metes  and  bounds  may  be  treated  as 
surplusage,  where  they  are  plainly  errojieous.**  A  grantee 
is  entitled  to  the  land  up  to  the  point  called  for  in  his 
deed,  altliough  the  distance  given  does  not  reach  to  that 
point."  A  call  in  a  grant  from  one  terminus  to  another 
is  prima  facie  understood  to  mean  a  direct  line  from  the 
former  to  the  latter  ])oint,  where  there  arc  no  accompany- 
ing words  of  description  which  indicate  that  the  line  is 
not  to  be  a  direct  line. 


10 


The  meaning  of  the  Avords  "  be 


'  Smith    r.    Greaves,    15    Lea,  450;         '  Teay  v.  Brig'^'s,  2  Mill  Const.   98; 
Mu'lviii  r.   I'ropriotors,  5    Mot.  15;  U8     12   Am.    Dee.    ().")(>;    1}  )iul  v.   (i)uattlu- 


Am.   Dec.  .SSI. 

^Dow  ('.  Jewell,  18  N.  H.  .'UO;  45 
Am.  Dec.  S71. 

^  Lick  V.  ODonnell,  3  Cal.  593;  58 
Airi.   Doc.  383. 

*  Johnson  ('.  Moor,  2  Hoot,  252;  1 
Am.    Dec.  GO. 

*  Powell  V.  Clark,  5  Mass.  355;  4 
Am.  Dec.  67. 

*  Lovejoy  v.  Lovett,  124   Maaa.  270. 


l>:uim,  1  .MoCor.l,  5S1;10  Am.  Doc.  702; 
Wen.loli  c.  Jackson,  8  Wend.  183;  22 
Am.  Dee.  U35. 

**  Norwoo  I  It.  Byrd,  1  Rich.  135;  42 
Am.  Doc.  407. 

»  Brand  v.  Daunoy,  8  Mart.,  N.  S., 
150;  10  Am.  Doc.  170. 

'« Sluiltz  V.  Youug,  3  Ired.  385;  40 
Am.  Dec.  413. 
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the  same  more  or  loss,"  in  a  deed,  is,  that  the  parties  should 
run  the  risk  o^'guin  or  loss,  and  if  the  quantity  j)rovod 
greater  or  less  than  the  quantity  sold,  the  parlies  should 
abide  by  their  bargain.^  The  word  "  about,"  qualifying 
tiie  number  of  acres,  means  sim[)ly  a  near  api>roxima- 
lion  to  the  number.^  If  the  dehciency  in  the  quantity 
of  the  land  be  so  great  as  to  defeat  the  object  of  the  pur- 
tdiase,  the  vendee  may  rescind  the  bargain;'  But  when 
there  is  a  very  great  difference  between  the  actual  and  es- 
timated quantity  of  acres  of  land  sold  in  gross,  the  court 
will  give  relief.* 

§2286.  Boundaries  —  Monuments.  —  A  boundary  is 
"any  separation,  natural  or  artificial,  which  marks  the 
confines  or  lino  of  two  contiguous  estates."^  Natural 
boundaries  arc  natural  objects  remaining  where  they 
Avere  placed  by  nature;  as  shores,  rivers,  brooks,  and 
creeks,  ponds,  beaches,  streets,  or  highways,  and  the  like. 
Artificial  boundaries  are  those  erected  by  man."  A  call 
for  the  boundary  line  of  another  tract  is  a  "natural 
boundary."^    Natural  objects,  being  of  a  more  permanent 


'  Frederick  ?•.  Younghlonil,  IS)  Ala. 
(>S0;  54  Am.  Due.  20'.C 

-  Sfctjveiis   V.  McKiiii'lit,  40  Ohio  St. 

;ui. 

^  Prin<:;lc  »•.  ^Vitton,  1  Bay,  250;  1 
Am.  Dei;.  til'J;  No1.s(Mi  v.  Carriiigtoa, 
4  MiiP.f.  332;  ()  Am.  Doc.  51'J. 

*  llairt'll  V.  Hill,  1'.)  Ark.  102;  OS 
Am.  Dec.  202;  Nelson  r.  Mattliows,  2 
Hen.  &  M.  104;  3  Am.  Dec.  O'JO;  Kel- 
son r.  t'arrington,  4  Munf.  332;  G 
Am.   Dec.  510. 

■'  n.>uv.  Law  Diet.  218. 

''  IJdoiie  ou  Real  Property,  sec.  302. 
In  Waterman  ;".  Joliiison,  13  I'iek. 
207,  the  court  .saj':  "It  is  a  well-settled 
rule  in  the  construction  of  deeils  that 
wliiTC  certain  monument.s  are  referred 
to  in  a  do.scrii)tion,  which  do  not  exi.st 
at  the  time,  and  afterwards  the  parties, 
in  good  faith  and  hy  mutual  agreement, 
put  up  momimeuts  as  and  for  those 
intended  in  the  description,  such  mon- 
uments will  1)0  deemed  the  monuments 
intended  in  the  description.  Yet  this 
placing  of   mouuments,  and  the  cou- 


sont  and  agreement  of  the  jjarties  in 
relation  thereto,  must  he  proved  l)y 
parol.  If  it  is  competent  to  show  hy 
parol  evidence  that  certain  monuments 
have  hcen  erected  anil  hxed  atoral)ont 
or  .soon  after  the  time  of  the  oxe<'ution 
of  a  deed,  as  and  for  tiie  monuments 
meant  and  intended  in.  the  deseri[itive 
parts  of  a  deed,  a  Jhrlinri  is  it  ad- 
missihlo  to  adduce  similar  proof  tci 
show  that  certain  monuments  actu- 
ally existing  at  the  time  were  the 
monuments  inteinhul,  where  there  are 
two  or  more  which  erpially  well  an- 
swer the  description.  Suj)pose  the 
deed  describes  a  line  as  running  to  a 
pine-tree  marked,  and  in  a])plying  the 
deed  to  the  land  there  are  found  two 
pine-trees  marked,  either  of  which  an- 
swers the  general  description,  and  no 
course,  distance,  or  other  particular 
in  the  deed  to  determine  which  is  in- 
tentled;  parol  evidence  would  be  ad- 
missible to  show  which  was  intended." 
'  Graybcal  v.  Powers,  70  N.  C. 
G6. 
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and  notorious  character  than  artificial  ones,  arc  preferred 
as  monuments  in  forming  boundary  lines,  where  the  two 
kinds  conflict,^  unless*  the  latter  are  obviously  the  more 
certain.^  The  description  of  boundaries  by  known  and 
visible  monuments,  either  natural  or  artificial,  is  pre- 
ferred to  a  description  by  courses  and  distances  and  other 
measurements,^  unless,  as  in  the  case  of  natural  and  arti- 
ficial boundaries,  it  is  clear  that  the  latter  description  is 
the  correct  one,"*  or  was  intended  to  control.^  The  iden- 
tical monument  or  boundary  referred  to  in  a  deed  may 
always  bo  sliown  by  parol  proof.^  A  deed  is  not  avoided 
by  the  loss  of  a  plat  referred  to  therein,  rendering  it 
difficult  to  define  the  boundaries.'  Where  the  legal 
boundary  between  two  towns  differed  from  tha  popularly 
recognized,  and  a  deed  described  a  boundary  in  terms 
equally  applicable  to  either,  it  was  held  that  parol  evidence 
was  admissible  to  explain  the  ambiguity.^  A  straight 
line  is  presumed  to  be  meant  in  a  description  of  land  in 


1  Fulwood  V.  Graham,  1  Rich.  491; 
Higginbotham  v.  Stoddard,  72  N.  Y. 
94;  Bolton  v.  Laiin,  16  Tex.  90;  Cox 
V.  Fieedley,  33  Pa.  St.  124;  75  Am. 
Dec.  584;  Graybeal  v.  Powers,  70  N.  0. 
00;  Simonton  v.  Thompson,  55  Ind.  87; 
Bradford  v.  Hill,  1  Hayw.  22;  1  Am. 
Dec.  540;  Hall  v.  Powell,  4  Serg.  &  R. 
450;  8  Am.  Dec.  722. 

■'  Lincoln  v.  Wilder,  29  Me.  109. 

^  Woodward  r.  Nims,  130  Mass.  70; 
(xalvin  V.  Collins,  128  ,  Mass.  525; 
Wilder  v.  Hunt,  34  Tex.  44;  Johnson 
?'.  Preston,  9  Nob.  474;  Dickson  v. 
Wilson,  82  N.  C.  487;  Fulwood  o.  Gra- 
ham, 1  Rich.  4'JI:  Kalbllciscli  v.  Stan- 
dard Oil  Co.,  43  N.  J.  L.  259;  West  v. 
Shaw,  07  N.  C.  489;  Keenan  v.  Kava- 
uaugh,  44  Vt.  208;  Yates  v.  Van  Do  13o- 
gert,  50  N.  Y.  52();  Wendell  v.  Jack- 
son, 8  Wend.  183;  22  Am.  Dec.  035; 
Frost  V.  Spaulding,  19  Pick.  445;  31 
Am.  Dec.  150;  Doo  v.  Porter,  3  Ark. 
18;  30  Am.  Dec.  448;  Franklin  v.  Dor- 
land,  28  Cal.  175;  87  Am.  Dec.  Ill; 
Harris  v.  Hall,  70  Ga.  831. 

*  Higginbotham  t>.  Stodilard,  72N.  Y. 
94i  David  v.  Kaiuaford,  17  Masa.  207. 


*  Bufialo  etc.  R.  R.  Co.  v.  Stigeler, 
61  N.  Y,  348,  the  court  saying:  "The 
reason  of  the  rule  is  said  to  be,  that 
conveyances  are  supposed  to  be  made 
with  reference  to  an  actual  view  of  the 
premises  by  the  parties.  Hence 
ccmrscs  and  distances  must  be  varied 
to  conform  to  actual  or  ascertained 
objects,  or  fixed  boundaries  desig- 
nated or  referred  to  by  them;  but 
when  it  appears  from  the  designation 
of  quantity,  or  other  elnn:'  !^'  1'  'te- 
scription,  that  the  cm'.v.:  .;  !.  ■ ''s- 
tauces  frona  a  fixed  ani'! 
line  were  intended  to  cr,\t 
ments,  then  the  latter  slior 
regarded.  The  intention  of  , 
as  evidenced  by  the  deed  is  in  all  cases 
to  determine  the  location  of  the  prem- 
ises granted  by  it." 

«  Emery  v.  Webster,  42  IMe.  204; 
06  Am.  Dec.  274;  Stone  v.  Clark,  1 
Met.  378:  35  Am.  Deo.  370. 

'  New  Hampshire  Laud  Co.  v.  Til- 
ton,  19  Fed.  Rep.  73. 

^  Putnam  v.  Bond,  100  Mass.  58;  1 
Am.  Rep.  82. 
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a  (Icod  wlion  the  call  is  simply  from  one  monument  to 
another;  but  a  creek  is  not  a  monument  in  the  sense  of 
this  rule,  if  no  given  point  therein.is  named.' 

§  2287.  Courses  and  Distances.  —Where  there  are  no 
monuments,  the  land  must  be  bounded  by  the  courses  and 
distances  named  in  the  deed.^  Distances  yield  to  courses,'"^ 
and  quantity  yields  to  all  the  descriptive  particulars,  in  a 
deed,^  unless  the  intent  to  give  only  a  certain  quantity 
is  very  clear.^  A  plan  or  survey  referred  to  in  a  deed 
controls  courses  and  distances.^  The  description  by  lot 
prevails  over  that  by  bearings  and  distances.' 

§  2288.  What  Passes  as  Incident  to  Grant. — The  grant 
of  a  thing  passes  as  incident  thereto,  even  though  not 
mentioned  in  the  conveyance,  everything  which  is  es- 
sential to  its  beneficial  use  and  enjoyment.®  The  words 
"privileges  and  appurtenances"  are  unnecessary  in  a 
deed,  as  a  grant  of  the  land  passes  them  without  their 
being  mentioned.*  Nor  are  the  things  which  pass  lim- 
ited to  those  absolutely  necessary  to  the  enjoyment  of  the 
property  conveyed;   it  is  sufficient  if  full  enjoyment  of 


1  Fratt  V.  Woodward,  32  Cal.  219: 
91  Am.  Dec.  573. 

•^  Chiiioweth  v.  Haskell,  3  Tot.  90; 
Granil  Trunk  R.  R.  Co.  r.  iJyer,  49 
Vt.  74;  Drew  r.  Swift,  40  N.  Y.  •J04; 
Sanders  v.  Goililitii;,  45  Towa,  403;  Op- 
dyke  V.  Stevens,  'J8  N.  J.  L.  S3. 

•'  Rryau  v.  Bcckley,  Litt.  Sel.  Cas. 
01 ;  1-J  Am.  Dec.  '270;  llotiman  (,•.  Rielil, 
27  .Mo.  554. 

*  Wendell  v.  Jackson,  8  Wend.  183; 
22  Am.  J)ec.  035;  Clark  v.  Seammon, 
02  Me.  47;  Fuller  v.  Carr,  .33  N.  J.  L. 
157;  Feay  v.  Rri^gs,  2  iMill  Const.  98; 
11  Am.  Doc.  050;  Winans  v.  Cheney, 
55  Cal.  207. 

■>  Kirkland  v.  Way,  3  Rich.  4;  Pierce 
V.  Faunco,  37  -Me.  03. 

«  lleaton  v.  Hodges,  14  Mo.  GO;  30 
Am.  Dec.  731,  741,  note;  Birmingiiam 
V.  Anderson,  48  I'a.  St.  253;  l'o\\ei's  v. 
Jackson,  50  Cal.  429;  Keunebec  Fur- 


chase  V.  Tiffany,  1  Me.  219;  10  Am. 
Dec.  CO;  Wolfe  v.  Scarborouidi,  2 
Ohio  St.  .301. 

"  Rutherford  v.  Tracy,  48  Mo.  325; 
S  Am.  Rep.  104. 

**  Fomfret  v.  Ricroft,  1  Wms.  Saund. 
323  a,  note;  Coeheco  etc.  Co.  r.  Whit- 
tier,  10  N.  H.  305;  Wise  v.  AVhoeler, 
0  Ired.  190;  Murphy  v.  Campbell,  4 
Fa.  St.  484;  Winchester  v.  Hees,  35 
N.  H.  33;  Janes  t'.  Jenkin.s,  34  Md.  1; 
0  Am.  Rep.  300;  Sparks  v.  Hes.s,  15 
Cal.  190;  iJnnklee  v.  R.  R.  Co.,  24 
N.  IT.  489;  Allen  r.  Scott.  21  Pick.  25; 
32  Am.  Dee.  2.38;  Sheets  i:  Welden,  2 
Wall.  187;  Brigham  r.  Smith,  4  Gray, 
2119;  01  Am.  Dec.  70;  Hammond  i: 
AVoodinan,  41  Me.  177;  00  Am.  Dec. 
219;  Seymour  v.  Lewis,  13  N.  J.  K 
439;  78  Am.  Dec.  108. 

'■'  Beiry  i:   Billings,   44  Mo.  41G;  69 
Am.  Dec.  107. 


J'.(l. 


m 


§§  2289,2290 


CONTRACTS. 


384(J 


the  property  cannot  be  had  without  them.*  One  selling 
properly  lying  within  the  limits  of  a  city,  and  in  the  con- 
veyance bounding  such  property  by  streets  designated  as 
such  in  the  conveyance,  or  on  a  map  made  by  the  city,  or 
by  the  owner  of  the  property,  impliedly  covenants  that 
the  purchaser  shall  have  the  use  of  such  streets,  although 
at  the  time  of  the  sale  they  are  unopened.'  The  inci- 
dents wliich  pass  must  be  open  and  visible,^  though  it  is 
not  essential  that  they  were  at  the  time  of  the  grant  in 
actual  use.*  But  they  must  have  been  attached  to  the 
lands  conveyed  as  a  matter  of  right.^  An  easement  will 
not  pass,  unless  legally  appurtenant  to  the  land  in  the 
hands  of  the  grantor.^  Land  will  not  pass  as  incident  or 
ai^purtenant  to  land;^  nor  does  a  deed  of  land  convey  to 
the  purchaser  title  to  timber  cut  and  lying  on  the  ground.'* 

§  2289.  Right  of  Owner  of  Soil  to  Full  Dominion  over 
It,  above  and  below.  —  The  owner  of  land  has  a  right  to 
the  exclusive  domipion  over  it,  above  and  below.  He  is 
entitled  to  all  the  minerals  beneath  it,  the  water  which  is 
in  it,  and  everything  in  fact  in  the  soil  the  surface  of 
which  is  his.  So,  too,  he  has  a  right  to  everything  above 
it,  —  cujus  est  solum,  ejus  est  usque  ad  coelum.^ 

§2290.  Things  Overhanging  One's  Land.  —  Therefore 
no  one  has  a  right  to  make  any  erection  on  his  land  which 
may  project  over  the  land  of  his  neighbor,  and  to  do  so 
constitutes  a  nuisance,  for  which  an  action  will  lie  with- 
out proof  of  any  special  damage.*"     Thus  a  bay-window 


*  Simmons  v.  Cloonan,  81  N.  Y.  559. 
»  White  V.  Plaunigin,  1  Md.  525;  54 

Am.  Dec.  6G9;  Moale  v.  Baltimore,  7 
Md.  314;  61  Am.  Dec.  277. 

'  Simmons  v.  Cloonan,  81  N.  Y.  557; 
Butterworth  v.  Crawford,  46  N.  Y.  349; 

7  Am.  Rep.  352. 

*  Simmons  v.  Cloonan,  81  N.  Y.  557. 
»  Green  v.  Collins,  86  N.  Y,  246;  40 

Am.  Rep.  531. 

«  Spalding  v.  Abbot,  55  N.  H.  423; 
Jackson  v.  Hathaway,  15  Johns.  447; 

8  Am.  Dec.  263. 


'  Van  O'Linda  v.  Lothrop,  21  Pick. 
292;  32  Am.  Dec.  261;  St.  Louis  Bridge 
Co.  V.  Curtis,  103  111.  410. 

«  Jenkins  v.  Lykes,  19  Fla.  148. 

•  Marvin  v.  Brewster  Iron  Co. ,  55  N. 
Y.  528;  14  Am.  Rep.  322;  Chasemore 
V.  Richards,  2  Hurl.  &  N.  168. 

'»  Tucker  v.  Newman,  11  Ad.  &  E. 
40;  Reynolds  v.  Clarke,  1  Strange,  634; 
Aiken  v.  Benedict,  39  Barb.  400;  Fay 
V.  Prentice,  14  L.  J.,  N.  S.,  29S,  the 
court  saying,  among  other  things,  tliat 
"  iu  a  declaration  for  an  injury  for  *\hj 
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that  projects,  a  cornice,  sloop,  portico,  or  anything  that 
may  be  rciijirded  as  an  invasion  in  any  degrco  interfering 
with  the  riglits  of  the  owner  of  tlie  soil,  may  ho  regarded 
as  a  nuisance,  and  actional)le  to  the  same  extent  astI<o''.gh 
it  was  an  actual  invasion  of  the  soil.^  A  brick  wall  pro- 
jecting, over  an  adjoining  lot  is  a  nuisance,  without  any 
reference  to  the  question  whether  it  is  safe  and  secure  or 
not.'^  But  though  an  action  for  a  nuisance  will  lie,  an 
action  of  ejectment  will  not;^  nor  will  trespass.*  The 
party  injured  may  at  his  election  cut  off  all  that  portion 
of  the  eaves  or  other  projection  over  his  land,  and  thus 
of  his  own  motion  abate  the  nuisance;  or  ho  may  bring 
his  action  for  the  damages  and  also  for  an  abatement  of 
the  nuisance;^  So  an  insecure  building  allowed  to  stand 
near  another's  property  is  a  nuisance.* 

§  2291.  Trees  Overhanging  Another's  Land.  —  If  the 
branches  of  trees  growing  on  one  person's  land  overhang 
the  land  of  his  neighbor,  this  is  a  nuisance.^  The  latter 
may  sue  for  damage  caused  thereby,  or  he  may  abate  the 
nuisance  himself  by  cutting  off  the  branches  which  over- 
hang to  the  extent  that  they  overhang  his  land.*     In  Du- 


erection  of  a  building  by  an  adjoining 
land-owner  so  that  its  eaves  project 
over  the  hind  of  another,  it  need  not 
be  stated  that  any  special  damage  has 
been  done;  for  it  is  an  injury  to  a 
right,  and  the  law  will  presume  that 
rain  will  fall,  and  after  the  lapse  of  a 
reasonable  time  will  presume  that  it  has 
fallen.  This  was  an  action  on  the  case 
for  erecting  a  house  with  a  cornice 
projecting  over  the  lands  of  the  plain- 
tiff by  means  of  which  quantities  of  rain 
fell  from  the  cornice  upon  the  plain- 
tiff's garden  and  did  damage,  and  by 
reason  of  which  the  plaintiff  had  been 
greatly  annoyed  and  incommoded  in 
the  use  and  possession  of  his  premises. 
It  was  held  by  the  court  that  the  pro- 
jection in  itself  was  a  nuisance  from 
which  the  law  inferred  a  damage,  and 
that  the  plaintitf  could  maintain  his 
action  in  i-espect  to  the  projection 
alone,  even  though  no  rain  liad  fallen, 


and  that  the  plaintiff  was  not  confined 
to  damage  from  the  rain." 

'  Wood  on  Nuisances,  112;  Com.  v. 
Blaiadell,  107  Mass.  '2;U;  Com.  v.  Mc- 
Donald, IG  Serg.  &  11.  390;  Grove  v. 
Fort  Wayne,  45  Ind.  429;  15  Am. 
Rep.  262;  Jenks  v.  Williams,  115 
Mass.  217. 

'  Meyer  r.  Metzler,  51  Cal.  142. 

»  Aiken  v.  Benedict,  39  Barb.  400. 
But  see  Sherry  v.  Frecking,  4  Duer,  452. 

*  Reynolds  v.  Clark,  2  Ld.  Raym. 
1399. 

*  Wood  on  Nuisances,  109;  Shipley 
V.  Fifty  Associates,  106  Mass.  194;  8 
Am.  Rep.  318;  Bellows  v.  Sackett,  15 
Barb.  96. 

*  Benson  t».  Saurez,  28  How.  Pr.  511; 
Ferguson  v.  Selma,  43  Ala.  398. 

^  Wood  on  Nuisances,  113. 

*  Countryman  v.  Lightliill,  24  Hun, 
405;  Lyman  v.  Hale,  11  Conn.  177; 
27  Am.  Dec.  728. 
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hois  V.  Beaver^  it  is  said:  "  Diireront  opinions  have  Leon 
held  as  to  the  ri^'lits  of  the  owners  of  adjoining  estates  in 
l-i'jes  planted,  and  the  bodies  of  which  are  wholly  upon 
one,  while  the  roots  extend  and  grow  into  the  other;  some 
holding  that,  in  such  eases,  the  tree,  hy  reason  of  the  nour- 
ishment derived  from  both  estates,  becomes  the  joint  prop- 
erty of  the  owners  of  such  estates;'-  while  others,  with  better 
reasons,  as  it  seems  to  me,  hold  that  the  tree  is  wholly 
the  property  of  him  upon  whose  land  the  trunk  stands."^ 
Where  the  trunk  is  on  the  boundary  lino,  the  tree  belongs 
to  the  adjoining  proprietors  as  tenants  in  common.''  If 
the  branehei  of  a  fruit-tree  which  grows  on  the  land  of  A 
overhang  the  land  of  B,  B  has  no  property  in  the  fruit; 
neither  can  A  enter  upon  B's  land  to  pluck  it;  but  A  owns 
the  fruit,  and  is  entitled  to  it,  if  he  can  got  it  without  tres- 
passing upon  B.* 

Illustrations.  —  The  branches  of  a  tree  not  poisonous,  upon 
the  defendant's  land,  overhung  the  plaintiff's  garden  from  five 
to  fifteen  feet.  It  was  alleged  that  in  consequence  thereof  the 
plaintiff's  garden  was  injured.  The  only  proof  was,  that  the 
plaintiff  had  some  berry-bushes  on  his  side  of  the  line,  and  he 
thought  there  was  a  difference  between  those  in  the  shade  and 
those  not.  Jfdd,  that  the  action  could  not  be  maintained,  as 
no  damage  was  shown.  The  plaintiff's  remedy  was  by  clipping 
the  branches:   Cuuntnjm.an  v.  LU/htliill,  24  Jlun,  405. 

§  2292.  What  is  Conveyed  by  Particular  Language, 
Words,  and  Phrases.  —  No  particular  form  of  words  is 
necessary  to  convey  I'calty;  any  words  denoting  an  in- 
tent to  transfer  the  title  are  suflicient."  A  conveyance 
purporting  to  convey  a  greater  estate  than  the  grantor 
has  passes  the  estate  he  possesses.^ 


1  o.-;  Tsr 


j  N.  Y.  123:  82  Am.  Dec.  :«G. 


*  Dubois  r.  Boiiver,  25  N.  Y.  12;];  82 


■^  Wiitunnau  r.  Si)[)L'r,  1   Lil.  lliiyiii.     Am.  iJuc.  .'iLHi;   WiitLTiiiaii  r.  S()i)or,  1 
?7;  GriHiii  v.  Bixby,   12  N.  H.  ioi;     Ld.   Riiym.   7:57;    Giilliu  v.  Bixhy,    12 

N.  li.   -t.Vl;  .'57  xVm.  Duu.   225;  ililyea 


:il  Am.  Dec.  225. 

^  Holder  I'.  Coates,  1  Moody  &  M.  v.  Buavcr,  .'^2  Barh.  547. 

112;  Lyman  n  Hale,  11  Conn.  177;  27  ^  llotimaii  r.   Armstront;,  48  N.   Y. 

Am.    Doc.  728;    Masters   v.    I'ollie,  2  203;  8  Am.  Hop.  537. 

RoUe,  U\;  Crahbo  on  Real  Property,  «  Gambril  r.  Rose,  8  Blackf.  140;  44 

.sec.  90;  Skinner  v.  Wilder,  38  Vt.  115:  Am.  Dec.  7(iO. 


88  Am.    Dec.   045;    Iloli' 


man  v.   Arin- 


McCorry      v.     King's      11 


eirs. 


stroug,  48  N.  Y.  203;  8  Am.  Rep.  537.     Humph.  267;  39  Am.  Dec.  IGO. 
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uage, 

s  is 
n  iu- 
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luitor 

I'j:];  82 

)i(t'i',  I 

d.y,   1-2 
lUlyeii 

N.  Y. 

140;  44 

eirs,     3 


§2293.  Reservations  and  Exceptions.  —  "The  opera- 
tion of  an  cx(.('[)lion  in  a  duod  is  to  retain  in  the  gi'antor 
some  jiorlion  of  liis  Ibrnier  estate  wlueh  by  the  exception 
is  taken  out  or  exelnded  from  the  grant;  and  whatever  is 
tlius  exchided  renniins  in  hii  i  as  ol"  his  former  right  or 
title,  because  it  is  not  granted  A  reservation  or  implied 
grant  vests  in  the  grantor  in  the  deed  some  Jiew  right  or 
interest  not  bei'oro  existing  in  bim."^  If  land  is  con- 
veyed in  general  terms,  an  exception  of  a  specilic  part, 
as  the  trees  or  woods,  or  the  minerals,  or  an  easement,  is 
valid,  and  not  repugnant  to  the  grant.''  But  if  the  part 
excepted  was  specifically  granted,  as  if  a  person  grants 
ten  acres  in  specific  terms,  excepting  one  of  them,  tho 
exception  is  repugnant  to  the  grant,  and  void.''  A  reser- 
vation may  be  made  in  the  premises,  the  clause  of  grant, 
the  habendum,  or  reddendum.*  A  reservation  is  for  the 
benefit  of  tho  grantor  and  his  successors,  and  not  for  that 
of  persons  claiming  title  to  property  not  conveyed  by  tho 
deed,  and  derived  from  other  sources.'  A  reservation 
cannot  be  made  to  a  stranger,"  nor  by  parol.''  The  same 
rules  of  construction  apply  to  a  reservation  as  to  an 
express  grant.^  Therefore  a  reservation  may  be  void  for 
uncertainty."  So  where  a  deed  excepts  out  of  the  convey- 
ance one  acre  of  land,  and  there  is  ilothing  in  the  excep- 
tion or  evidence  to  locate  it  upon  any  particular  part  of 

'  Aslicroft  V.  R.  R.  Co.,   12G  Masa.  convey  tlio  forty  ext^c'iited,  but  wli.it- 

]!(G;    'M   Ain.    Rep.    (172;    Roberts   ?>.  ever   title   tlic    grantors    had    thereto 

Rohertson,   5.3  \'t.   ()'.)();  'AS  Am.   ]^pp.  reiiininetl  in  tliein  as  if  tlie  decil  had 

710;  Kiseley  v.  Spooiier,  2H  Neb.  470;  S  not  been  imide:  Jiaboock  v.  Latterner, 

Am.  St.  Rep.  128.  30  Minn.  417. 

■^  Boone  on  Real   Property,  see.  .3015;  *  Stambaughr.  Hallobaugh,  lOSerg. 

Pike  V.  Munroe,  30  Me.  300;  58  Am.  &  R.  H(i2. 

Dec.  751.  °  Moulton  v.  Fanglit,  41  Me.  298. 

•'  4    Kent's    Coni.    4G8.       But    this  ^  llonibeck  v,  Westbrook,  0  Johns, 

technical    rule    is   rejected    in    Mia-  73. 

ncsota.      Thus    where    a    deed    con-  '  Wintermute    ?'.    Light,    4(5    Barb, 

veyed  "all  tliat  piece  or  parcel  of  laad  278;    Turner  ?•.   Cool,  23  Ind.   50;  85 

....  described   as    follnw.'i,    to   wit,  Am.  [)ec.  440;  Gibbons  v.  Dillingham, 

l)eing   tiie   northeast   (jnarler   of   sec-  11  Ark.  0. 

tion    32,    ....    except    forty    acres  **  Aslicroft  v.  R.  R.  Co.,    126  Maaa. 

ill  the  southeast  corner  of  the  north-  10(5;  .30  Am.  Rep.  072. 

east    quarter    of     said    section    32,"  "  Stambaugh  v.  Hollabaugh,  lOSerg. 

it   was  held  that  the  deed  did  uot  &  R.  302, 
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the  tract,  tlic  oxcoption  is  void  for  nupcrtninty,  and  tlio 
graiitt'o  takes  the  eiitiro  tract.'  WIicm-o  there  is  a  rcsor- 
vntioii  or  c\-cc[)tioii  in  a  dccil,  it  is  to  bo  construod  most 
stronj^ly  a<;aiiist  the  grantor,  and  wlicn  the  grantor  assorts 
a  reservation,  the  ouk.s  of  .showing  it  is  upon  hini.^  r>ut 
if  the  intention  of  the  parties  can  he  fairly  ascortainotl 
from  the  instrument,  such  intention  will  govern.''  The 
invalidity  of  an  attempted  reservation  for  uncertainty 
docs  not  necessarily  vitiato  tho  grant.*  An  exception  out 
of  a  grant  includes  all  that  is  necessary  to  tho  enjoyment 
of  the  thing  excepted.'' 

Tho  words  "right  to  use  and  occupy,"  in  the  reserva- 
tion in  a  deed,  import  a  general  right  in  tho  grantors  to 
use  and  occupy,  either  by  themselves  or  others,  limited 
only  by  the  implied  legal  duty  to  occupy  in  a  prudent 
manner."  A  deed  of  land  to  A,  her  heirs  and  assigns 
forever,  in  consideration  of  love,  good-will,  and  affection, 
reserving  the  use  of  the  lands  during  the  grantor's  nat- 
ural life,  conveys  the  fee  in  prscsenti,  subject  to  the  lifo 
estate.'  A  grant  of  land  and  all  the  buildings  thereon 
"except  the  brick  factory"  does  rot  pass  the  land  on 
which  the  factory  stands,  nor  the  water  privilege  appur- 
tenant thereto.^ 

Illustrations. — A  warranty  deed  was  conditioned  for  a 
reservation  of  all  the  grantor's  right,  title,  and  interest  for  his 
life.  Held,  valid:  Graves  v.  Atwood,  52  Conn.  512;  52  Am.  Rep. 
610.  A  deed  reserved  the  right  to  cut  and  remove  timber, 
"at  any  and  all  times,  also  the  right  of  ingress  and  egress  at 
any  and  all  times,  for  the  space  of  twelve  years  from  the  date 
above  written,  for  the  purpose  so  as  aforesaid."  Held,  that  the 
right  of  entry  and  of  property  ceases  with  the  twelve  years: 

'  Mooney  v.  Cooledge,  30  Ark.  640.  Am.  Dec.  2.38;  Rich  v.  Zeiladorfif,  22 

"Grubb  V.  Grubb,   101  Pa.  St.   11;  Wis.  544;  99  Am.  Dec.  81. 

Jackson  v.   Hudson,   3  Johns.   .37");  3  ^  Cooney  v.  Hayes,  40  Vt.  478;  94 

Am.  Dec.  500;  Jackson  v.  Grardiner,  8  Am.  Dec.  425;  Benhain  v.  Minor,  38 

Johns.    ;}94;    Wiley   v.   Sirdorus,    41  Conn.  252. 

Iowa,  224.  ^  Cribb  v.  Rogers,  12  S.  C.  564;  32 

'  Wiley  V.  Sinlorus,  41  Iowa,  224.  Am.  Rep.  511. 

«  BaUlwin  v.  Winsiow,  2  Minn.  213.  «  Allen  v.  Scott,  21  Pick.  25;  32  Am. 

'  Allen  V.  Scott,   21   Pick.    25;   32  Dec.  238. 
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478;  94 
uor,  38 

564;  32 

32  Am. 


S„1in)istaJl  V.  r.nilr,  00  Ta,  St.  122;  .'ir,  Am.  K.'p.  OS;i.     A  .1 1 

()!'  Iimd.s  reserve!*  1  the  tiiulicr,  tlu)  gr.'mttn-  Hlipulatiii;^  tliiit  tlio 
grantor  slioulil  luivo  two  yc^urn  to  r('iiu)V('  it.  If<l'l,  fliat  it 
nii^'lit  l»t!  r(Mnovi.'(l  iiftur  tliat  tiiiio;  Ironx  v.  11''/'^, -11  N.  .1.  li. 
20.'!;  'V2  \\\\,  Iv('|).  l'.).'!.  A  (IimmI  (.'ontaiiu'd  a  si>i'ciru' (li'.«cri|ilii>ii 
of  land  convtn'tHl,  and  contaiiicd  tliin  claiHo:  "Said  .1.  ('.  ilnli- 
crts  ri'Hi>rviii^'*lots  sold  Xoa.  I,  2,  .'{,  .'J2,  o;{."  The  two  last  had 
not  hccn  .sold.  Ifild,  tiial  they  ilid  not  jiass,  tln'  clause  liejn^ 
an  exception:  Jiohcrtu  v.  h'ohi'rl.iDii,  •>»  \'t.  (I'M);  .'IS  Am.  l!ep. 
710.  I.;ind  was  convoyed  Ity  deed,  "nuvinj;  and  exeeptinij;  iVum 
the  ])remises  licrehy  conveyed  all  and  ^^o  much  and  such  p.irt 
and  i)art.s  thereof  a.s  has  l)een  lawfully  tal<eu  fur  a  pulilic  road." 
JfchI,  that  the  fee  in  the  noil  of  the  road,  and  nut  merely  an 
easeuKMit,  wa.s  rcHcrvtMl  to  the  grantor:  MinDi  v.  WorniH,  .');> 
N.  V.  44;  lo  Am.  lve|).  470.  A  and  15  were  co-tenantH  of  a 
pa.s.sway.  A  sold  his  jjortion  thereof,  and  in  the  deed  attempted 
to  reserve  to  himself  the  r'ght  to  pass  and  rej)a.ss  through  said 
j)assway  into  and  upon  adjoining  land.  Held,  that  such  reser- 
vation or  exception  was  void,  and  that  the  other  co-tenant 
might  at  all  times  so  treat  it:  MursluiU  v.  Tnimbxll^  28  Conn. 
18.'{;  7o  Am,  Dec.  ()07.  A  deed  to  a  railroad  company  con- 
tained tliis  clause:  "Reserving  to  myself  the  right  of  passing 
and  repassing  and  repairing  my  aqueduct  logs  forever,  througli 
a  culvert  six  feet  wide,  and  rising  in  height/  to  the  supt'r.slruc- 
ture  of  the  railroad,  to  bo  built  and  kept  in  repair  by  said  com- 
pany." Held,  to  confer  on  the  grantor  a  new  right  not  previously 
vested  in  him,  operative  as  a  reservation,  and  not  as  an  excep- 
tion, and  vesting  only  an  estate  for  life:  AxhcroJ't  v.  Enslcrn 
Railroad  Company,  12G  Mass.  1*IG;  30  Am.  Hep.  072  A  war- 
ranty deed  granted  a  parallelogram  of  land  nine  chains  and 
ninety-six  links  long  by  five  chains  and  two  links  wide,  "con- 
taining five  acres,  ....  reserving  from  said  grant  a  strip 
thirty-three  feet  in  width  on  the  south  side  of  said  tract  for  a 
public  street."  JTcld,  that  the  fee  of  the  thirty-three-feet  strij) 
passed  to  the  grantee:  Elliot  v.  Small,  35  Minn.  o'JG;  59  Am. 
Uep.  320. 

§  2294.  Covenants  in  Deeds  —  In  General. — A  covo- 
naut  is  an  agreement  under  seal  between  two  or  more 
parties  whose  names  are  therein  stated,  by  w'hich  some  of 
them  engage  with  the  others,  or  some  of  them,  that  some 
act  has  or  has  not  been  done,  or  that  it  shall  or  shall  not 
be  done.*    A  covenant  is  either  express  or  implied.^    IIow- 

»  De  BoUe  v.  Ins.  Co.,  4  Whart.  G8;        ^  1  Bouv.  Law  Diet.  403. 
33  Am.  Dec.  38. 
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ever  absurd  or  improbable  a  covenant  may  be,  an  action 
may  be  maintained  for  a  breach  thereof,  unless  it  was  not 
witliiii  the  range  of  possibility.*  Non-pcrformanco  can 
be  excused  only  by  showing  that  its  performance  is  un- 
lawful, or  has  been  rendered  impossible  by  the  interven- 
tion of  causes  beyond  human  control.^  It  is  not  excused 
by  the  fact  that  subsequent  lawful  act  of  third  persons 
have  rendered  it  impossible.*  Any  words  sufticiently 
showing  the  intention  of  the  parties  will  make  an  express 
covenant;  and  it  is  not  essential  that  the  word  "  cove- 
nant "  itself  should  be  used  for  this  purpose.*  Although 
a  deed  contains  express  covenants,  other  covenants  may 
still  be  implied  at  common  law;°  but  an  express  covenant 
will  qualify  the  generality  of  an  implied  covenant,  and 
restrain  it  so  that  it  shall  not  be  held  broader  than  the 
express  covenant.^  AVhere  officers  or  persons  in  a  repre- 
sentative capacity,  in  executing  deeds  or  leases,  use  words 
from  wdiich  implied  covenants  would  rise  against  indi- 
viduals, they  are  not  bound  by  such,  but  are  only  concluded 
by  express  covenants.^  Covenants  are  dependent  or  in- 
dependent. He  who  covenants  to  do  a  particular  thing  is 
liable  without  any  act  on  the  part  of  the  covenantee,  un- 
less the  act  of  the  latter  is  required  to  enable  the  former 
to  comply  with  the  covenant.**  But  where  acts  are  to  be 
done  simultaneously,  neither  party  to  the  covenant  can 
]X'cover . witliout  showing  a  performance,  or  an  offer  to 
])crform,  on  liis  part."     The  avowed  inability  of  a  defend- 

'  Li'ubo  r.  Jdlmson,  19  Wi'iid.  500;  Morris  v.   HniTis,  0  Gill,  '27;  Funk  v. 

o'J  Am.  Doi;.  51'.).     ,Sto  2'•>-<^  rorh.nii-  Yi.iieiila,   11   Serg.  &   R.  lO'.h   14  Am. 

aiUL'  of  Contracts.  Doc.     017;    I^uinucr    v.    AVilIiaius,    8 

^.Morrow  r.   Campbell,   7  Port.  41;  Mass.  -JOl;  5  Am.  Dec.  S3. 

31  Am.  Dec.'  704.  «  Crouch  r.  Fowle,  9  N.  li.  219;  32 

^  Ki'id  V.   Ell  war  Js,  7  Port.  508;  31  Am.    Dec.    350;    Lynch   v.    Ououdaga 

Am.  Doc.  7-21.  Halt  Co.,  04  l?arl).  o.")8. 

^.Mar.shall  v.   Craig,  1  Bibb,  379;  4  '  Webster  r.  Conley,  4G  111.   13;  92 

Am.  Dec.  047;  Randel  i\  Canal  Co.,  1  Am.  Dec.  '234. 

Jlirr.  (Del.)  151 ;  Lowring  c.  Lovcriug,  '' R(!ctor  r.    Purdy,    1    Mo.    180;    13 

13  X.  II.  513;  Jackson  r.  Stewart,  ilO  Am.  Dec.  494. 

Joinis.    85;    Rail    r.    Follett,    5    Cow.  "J  ] Jean   v.   Atwater,   4    Conn.   3;    10 

170.  Am.    Dec.    91;    Greimo    ?•.    Linton,    7 

■'  Roebuck  V.  Dupuy,  2  Ala.    535;  Port.  133;  31  Am.  Dec.  707. 
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ant  to  perform,  when  an  ofTer  of  performance  is  made  by 
plaintiff,  IS  sufficient  to  dispense  witli  all  subsequent  for- 
inahties  on  the  part  of  the  plaintiff;  but  such  avowal  has 
^io  retroactive   effect;    nor  will  it  cure  defects   in   what 
plaintiff  has  already  done,  nor  excuse  him  from  showino- 
both  a  willingness  and  an  ability  to  perform  in  accord" 
ance  with  the  contract.'     Covenants  are  independent  if 
by  their  terms  the  time  of  performance  of  one  is  so  fixed 
that  it  is  to  happen  or  may  liappen  before  the  perform- 
ance of  the  otheiv     In  an  action  on  a  covenant  to  be 
performed  on  a  particular  day,  no  demand  need  bo  al- 
leged.^     fJreach  of  covenant  may  be  assigned  generally 
by  negativing  the  words  of  the  covenant."     "  Full  cove- 
nants"  are   covenants   for  seisin,   for    right  to   convey, 
against  encumbrances,  for  quiet  enjoyment,  for  further 
assurance  and  of  warranty .«     A  deed  good  in  form  only 
IS  not  a  sufficient  compliance  with  the  covenant  to  make 
"a  good  and  perfect  deed."     Good  title  is  necessary  to 
make  "a  good  and  perfect  deed."«     A  contract  "  to  make 
a  warranty  deed  free  and  clear  of  all  encumbrances"  is 
not  satisfied  by  a  deed  containing  covenants  of  general 
warranty  and  freedom   from  encumbrances,   unless   the 
grantor   has  at  the  time   a  perfect  and  unencumbered 
title.^     A  contract  by  three  to  convey  land  with  warranty 
is  not  complied  with  by  a  conveyance  with  warranty  by 
one  of  the  three  warrantors,  and  a  release  or  quitclaim 


—  A  covenant  sliould 
to  the  sense  of  tlie 


deed  from  the  other  two.^ 

§2295.   Construction  of  Covenants. 

be  construed  reasonably,  according 

^,!^^  ;;-Craig.  4  Ark,  10,  37  A,n.  S^'  ^'  ^^  "^  ''^-  '''■'  ''  '^-  ^-■ 
Dec.  7o7;  liowvn  i";  Bailoy,  4-2  Miss.  «  Fcomster  v.  May,  13  8ineaes  &  M 
40u;  2  Am    Rup.  GOI.     Contm,  Rob-     275;  5:{  Am.  J  »ee   ii         ^"'^''^^ '^ -^^■ 

rVp. "?;'''''''    '-    '''^^-    '''■'    '     j,;^'--Noye.2Me.o,;nAn.. 

*  J5iicoii  r.  Lincoln,  4  Cush.  210;  50 
Am,  Dec.  7(35. 
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words  employed/  and  so  as  to  cfiectuate  the  intention  of 
the  parties  as  ascertained  from  the  whole  deed,  if  agreeahle 
to  the  rules  of  law.^  Being  part  of  a  deed,  it  is  suhject 
to  the  same  rules  of  construction  as  the  deed,  and  should 
ho  so  expounded  as  to  give  effect  to  the  actual  intent  of 
the  parties;^  so  that  construction  is  to  be  preferred  which 
renders  the  whole  covenant  operative.*  Express  covenants 
are  construed  more  strictly  than  implied  ones,''  and  more 
strongly  against  the  covenantor,  and  most  favorably  to  the 
covenantee.* 


§  2296.  Covenant  of  Seisin.  —  The  covenant  for  seisin 
is  that  whereby  the  grantor  covenants  with  the  grantee 
that  he,  the  grantor,  has  the  very  estate,  both  in  quantity 
and  quality,  which  he  professes  to  convey.'  In  England 
and  some  of  the  states  a  covenant  of  "seisin"  or  "lawful 
seisin"  is  a  covenant  that  the  grantor  is  seised  of  an  in- 
defeasible estate;^  but  other  states  hold  that  this  covenant 
is  satisfied  if  the  grantor  has  an  actual  seisin,  claiming  a 
fee,  although  his  title  was  acquired  tortiously,  and  is  de- 
feasible.^ It  extends  only  to  a  title  existing  in  a  third 
person,  and  not  to  one  in  the  grantee.^"  In  most  of  the 
states  it  is  held  that  there  is  a  breach  of  the  covenant  for 
seisin,  if  at  all,  as  soon  as  the  deed  is  executed;  and  that 
the  right  of  action  for  damages  arising  from  the  broach 


'  Pavey  v.  Rurch,  3  Mo.  447;  2(5 
Ain.  Dl'l'.  OS'2;  Killian  r.  Harslian,  7 
Iri'il.  4'.l7.  Ainl.see  Ito^ers  y.  I  )aiifortli, 
9  N.  J.  Iv|.  2S'J;  Toms  v.  Wilson,  4 
Bust  &  S.  44-2. 

-  SwL'ct  I'.  Brown,  12  Met.  175;  45 
Am.  Due.  243. 

'■'  Watcliiiiau  V.  Crook,  5  frill  &  J. 
239;  Ludlow  v.  McCrea,  1  Wend.  2--'S; 
^Marvin  i\  Stone,  2  Cow.  781;  .Scluien- 
berger  v.  Hoy,  40  Pa.  St.  132;  Wad- 
litigtou  v.  Hill,  IS  Miss.  5(iO. 

'  liaudel  V.  Canal  Co.,  1  Harr.  (Del.) 
154. 

^  Shubrick  v.  Salmond,  3  Burr. 
1G31). 

"Hooked  v.   Swain,  Lev.   102;   Sid. 


l.")l;  Randel  t\  Chesapeake  etc.  Canal 
Co.,  1  Harr.  (Del.)  154;  Gilford  v. 
First  Prcsb.  Soc.,  Sli  Barb.  114; 
Warde  r.  Warde,  Ki  Beav.  103. 

'  H(nvell  I".  Richards,  II  Kast,  G4I ; 
Pocare  v.  Chouteau,  15  Mo.  527; 
(iricid)y  r.  Wileocks,  2  John.'^.  1;  3 
Am.  Dec.  .37'.>. 

^  Young  r.  Raincock,  7  Com.  B.  310; 
Mills  i:  Catlin,  22  Vt.  10(i;  Parker  v. 
Brown,  15  N.  H.  ISli;  Lockwood  v. 
Sturdevant,  G  Conn.  385. 

'•'  Raymond  v.  Raymond,  10  Cusli. 
134;  PoUett  v.  Grant,  5  Allen,  175; 
Wilson  V.  Widenham,  51  Me.  5G7; 
Watts  V.  Parker,  27  Hi.  229. 

-•  Fitch  V.  Baldwin,  17  Johns.  161. 
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cannot  pass  to  a  subsequent  assignee.*  In  others,  if 
there  is  an  actual  seisin,  the  breach  is  not  final  and  total 
in  the  first  instance,  but  is  postponed  until  the  grantee, 
or  those  claiming  under  him,  are  disturbed  in  their 
seisin,  either  actually  or  constructively;  and  the  claim 
for  damages  will  pass  by  a  conveyance  to  a  subsequent 
grantee.^ 

The  covenant  is  broken  if  the  grantor  has  no  posses- 
sion of  the  land,  either  by  himself  or  another;'''  or  if 
there  is  an  existing  title  paramount;*  or  an  outstanding 
estate  for  life;^  or  if  there  be  an  adverse  possession  of  a 
part  by  a  stranger;"  or  a  concurrent  seisin  of  another  as 
tenant  in  common;'  or  if  no  such  land  exists  as  that  pur- 
ported to  be  conveyed;^  or  even  if  there  be  a  material 
deficiency  in  the  amount  of  land;®  or  if  the  grantor  has 
only  an  estate-tail;"  or  if  the  grantor  at  the  time  of  the 
conveyance  was  not  the  owner  of  the  things  affixed  to  the 


'  Grecnby  v.  Wilcocka,  2  Johns.  2; 
3  Am.  Dec.  379;  Rawle  on  Covenants, 
31!);  Salmon  v.  Vallejo,  41  Cal.  481; 
Wilson  V.  Cochran,  40  Pa.  St.  2-2<); 
Fowler  v.  Poling,  2  Barb.  300;  Pollard 
V.  Dwight,  4  Crancli,  430;  Lot  v. 
Thoni;is,  2  N.  J.  L.  407;  2  Am.  Dec. 
3,54;  lledwiue  v.  Piown,  10  (Ja.  314; 
Murston?'.  Hohbs,  2  Mass.  4.S'.»;  3  Am. 
Dec.  Gl;  Wead  ,\  Larkiii,  54111.  480;  5 
Am.  Rep.  14'J;  Slater  t>.  llawson,  1  Met. 
4.")0;  G  Met.  43i);  Logan  r.  Moulder, 
1  Ark.  313;  33  Am.  Die.  338;  llauul- 
tout'.  \\'ilsou,  4  Joluis.  72;  4  Am.  Dec. 
25;!;  Fitzliugli  v.  Crogliau,  2  J.  J. 
Marsh.  42'J;  19  Am.  Dee.  139;  Gilbert 
V.  Bulklev,  5  Conn.  202;  13  Am.  Dec. 
57. 

•i  Backus  V.  McCoy,  3  Ohio,  211;  17 
Am.  Dec.  585;  Devore  /,'.  Suiiderhiud, 
17  Ohio,  GO;  49  Am.  Dec.  442;  (ireat 
Western  Stock  Co.  v.  Saas,  24  Ohio  St. 
542;  Martin  v.  Baker,  5  Blackf.  232; 
McCrady  v.  Brisbane,  1  Nott  &  ^IcC. 
104;  9  Am.  Dec.  G7G;  Dickson  v. 
Desire,  23  Mo.  152;  Richard  o.  Bent, 
59  111.  3S;  14  Am.  Rep.  1.  Tliis  is 
the  English  rule  also:  Kingdon  v. 
Nottle,  1  Maule  &  S.  355;  4  Maule  & 
S.  53. 


»  Colt  V.  McReynolds,  2  Robt.  855; 
Slater  v.  Ranson,  1  Met.  4.50;  Allen  v. 
Little,  36  Me.  170;  Fitzluigh  v.  Cro- 
ghau,  2  J.  J.  Marsh.  429;  19  Am.  Dec. 
1.S9;  Salmon  v.  Vallejo,  41  Cal.  481; 
Dickinson  v.  Hoomes,  8  (iratt.  397; 
Dale  V.  Shively,  8  Kan.  27G. 

♦  CochrcU  r.  Proctor,  Go  Mo.  41; 
Pringle  v,  Witten,  1  Bay,  25G;  1  Am. 
Dec.  G12;  Lot  v.  Thomas,  2  N.  J.  L. 
407;  2  Am.  Dec.  354;  Pate  v.  Mitchell, 
23  Ark.  590;  79  Am.  Dec.  114;  .Mitch- 
ell c.  H.izcii,  4  Conn.  495;  10  Am. 
Dec.  1G7;  Westbrook  v.  MeMdlan,  1 
Hill,  317;  2G  Am.  Dec.  187;  Logan?,'. 
Moulder,  1  Ark.  313;  33  Am.  Dec. 
338;  Dickson  v.  Desire,  23  Mo.  151; 
GG  Am.  Dec.  GGl. 

'  Wihler  v.  Ireland,  8  Jones,  90; 
Mills  V.  Catlin,  22  Vt.  lOG. 

•^  Sedgwick  V.  lloUenback,  7  Johns. 
37G. 

'  Downer  v.  Smith,  38  Vt.  4G4; 
Wheeler  v.  Hatch,  12  Me.  .389. 

"  Bacuu  ,.  Lincoln,  4  Cusli.  212;  50 
Am.  Dec.  705;  Basford  v.  Pearson,  9 
Allen,  387;  85  Am.  Dec.  7G4. 

«  Friugle  V.  Witten,  1  Bay,  256. 

"•  Comstock  V,  Comstock,  23  Conn. 
352. 
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freehold  as  pass  on  a  conveyance  of  it;'  or  if  there  was  a 
tax  deed  outstanding  against  it.' 

But  the  covenant  is  not  broken  by  the  existence  upon 
the  land  of  easements  or  encumbrances  not  alTecting  the 
technical  seisin;''  as,  for  example,  a  railroad;''  or  a  public 
highway;^  or  an  outstanding  mortgage;"  or  a  judgment;^ 
or  a  rigiit  of  dower;^  or  of  a  right  to  erect  a  wall  on  the 
granted  i)remisc3;'*  or  by  the  existence  of  a  subsequent 
written  contract  from  a  former  owner  for  the  conveyance 
of  the  legal  estate  to  another  person  than  the  grantee; '"  or 
by  proof  that  the  covenantor  had  no  title  in  fee-simple." 

The  burden  of  proof  in  an  action  for  breach  of  cove- 
nant of  seisin  is  upon  the  defendant  who  answers  that  he 
was  well  seised.''^  Chancer}'-  will  grant  relief  to  a  defrauded 
vendee  upon  a  covenant  of  seisin  in  the  deed  if  tlie  ven- 
dor is  utterly  insolvent. '' 

§  2297.  Covenant  of  Right  to  Convey. — The  covenant 
for  right  to  convey  is  synonymous  with  the  covenant  of 
seisin,  and  tlie  same  fact,  i.  e.,  the  seisin  of  the  grantor, 
which  will  support  the  latter  will  support  the  former.'^ 
Sucli  a  covenant  is  also — like  the  covenant  for  seisin  — 


1  Mott  V.  rainier,  1  N.  Y.  57'2;  West 
V.  Stewart,  7  I'a.  St.  ]'2-2;  15urko  v. 
Nirliols,  1  Al)l).  App.  '260;  Tift  v. 
Hoi  ton,  "):?  N.  Y.  3SI;  13  Am.  Rep. 
5.S7;  Ritcliiiiyer  v.  Morse,  3  Kcyos, 
31'.);  37  How.  Pr.  388;  Loughrau  v. 
Ross,  45  N.  Y.  702;  G  Am.  Rup. 
173. 

^  Vorliis  V,  Forsythe,  4  Biss. 
409. 

^  Reasoner  v.  Edmumlson,  5  Ind. 
394;  Viuighii  v.  StuzaUer.  Kilml.  3K); 
Stockwuli  V.  Couillaril,  I'J!)  Mas.s.  '-'31; 
J.uwisi  r.  Jones,  ]  Pa.  St.  33(3:  44  Am. 
Dec.   138. 

*  Kellogg  V.  Malin,  50  Mo.  49G;  ]  1 
Am.  Rep.  42G;  Smith  v.  Hughes,  50 
Wis.  G'JO.  * 

•'  Whitbeck  v.  Cooke,  15  Johns.  483; 
8  Am.  Dec.  272;  Vaughn  v.  Stuzaker, 
IG  lud.  340. 


"  Sedgwick  V.  Hollenhauk.  7  .Jolins. 
.380;  Fitzhugh  V.  Croghan,  2  J.  J. 
Marsh.  429;  19  Am.  Dec.  139. 

'  Sedgwick  v.  HoUenbaek,  7  Johns. 
380. 

**  Fitzhugh !'.  Croghan,  2  J.  J.  Marsh. 
429;  19  Am.  Dec.  139;  Tuite  f.  Miller, 
10  Ohio,  383;  Lewis  v.  Lewis,  5  Rich. 
12. 

*  Bloudeau  v,  Sheridan,  81  Mo. 
545. 

"'  Seckler  v.  Fox,  51  Mich.  92. 

"  Axtel  V.  Chase,  77  Lid.  74. 

••^  Mecklem  v.  Blake,  IG  Wis.  102; 
82  Am.  Dec.  707. 

'■*  Ingram  v.  Morgan,  4  Humph.  66; 
40  Am.  Dec.  G2G. 

'*  Marston  v.  Hobhs,  2  Mass.  4.37;  3 
Am.  Dec.  61;  Rickert  v.  Snyder,  9 
Wend.  421;  Raymond  v.  Raymond,  10 
Cush.  140. 
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broken  at  the  time  of  the  conveyance,  and  cannot  be  taken 
advantage  of  by  an  lieir  or  assignee.^ 

§  2298.  Covenant  against  Encumbrances.— The  cove 
iiant  against  encumbrances  is-]ike  that  of  seisin  and  of 
ti  le-broken  as  soon  as  made,  and  the  breach  cannot  be 
taken  advantage  of  by  an  assignee.^  A  warranty  against 
encumbrances  was  not  implied  at  common  law  from  the 
use  of  the  words  "grant,  bargain,  and  sell"  in  a  convey- 
ance An  action  for  breach  of  the  covenant  against  en- 
cumbrances  is  barred  by  the  subsequent  discharge  in 
bankruptcy  of  the  covenantor.^  It  is  no  defense  thlt  the 
covenantee  knew  of  the  encumbrance  at  the  time  of  the 
conveyance.^ 

It  has  been  laid  down  that  "every  right  to  and  interest 

n  the  land  granted,  to  the  diminution  of  the  value  of  the 

iand,  but  consistent  with  the  passing  of  the  fee  by  the 

conveyance,  is  to  be  deemed  in  law  an  encumbrance.- 

An  actual  eviction  is  not  essential ' 

The  following  have  been  held  to  be  encumbrances 
within  the  covenant  against  encumbrances,  and  therefore 
a  breach  of  that  covenant,  viz.:  An  onf.fn,.,i;.o.  mortr  -  - 


unless  the  premises  are  declared  to  be  siibj 


ect  thereto;" 


^6"oC> 


a 


Cliapman  v.  Holmes,  II    N.  J.  L. 
20;  Hamilton  v.  Wilson,  4  Jolm.s.  72; 

}t.   )!)2;  Logan  r.  Moul.ler,  ]  Ark.  :h;]; 
•U  Am  Dec    3:W.     ('o,„ram  Hlinois 
lueliard  v.  Brent.  59  111.  38;    14  Am 
•lii'p.  J. 

^  ('lark  V.  Swift,  .3  ^^fet.  .390;  Lo^w 
r.  Moulder,  1  Ark.  3i;j;  3.3  Am.  Dec. 
Vim  V.'"^  "•  \"''°i'''i'  11  «erg.  &  R. 
i!    '  ^1'\t  ^''-'''-   *"";    Andrews   v. 

Dawson,  17   N    H.   413;   43  Am.  Doc. 

<.l)0.r,)y/<m    Richard  v.  Bent,  59  111. 

10  Ohio,  317;  30  Am.  Dec.  90.  An  ac- 
tion on  a  covenant  against  encum- 
hranccs  broken  during  the  lifetime  of 
tile  ancestors  should  be  brought  by  the 
adnun.strator.  not  the  heir:  Frink  v. 
iiclhs,  J3  Iml.  135.  5  Am.  Rep.  193 
243 


'  Gee  ,;.  Pharr,  5  Ala.  58C;   39  Am. 
ijec.  .i.iy. 

♦  Reed  V.  Pierce,  36  Me.  455;  58  Am. 
Uec.   /()!. 

^Snyderr-  Lane,  10  Lid.  424;  Hovey 
r^ewton  /Pick.  •J9;  Funk  r  Voneida, 
11  .Vrg.  &  R.  110;  14  Am.  Dec.  017- 
Beach  .  Miller  51  HI.  L'OO;  2  Am.  Rep.' 
-J^.  Contra  Desvergers  v.  Willis,  k 
Ga.  ;)1,);  2  Am.  Rej).  5(). 

"  Parson,  C.  J.,  in  Prescott  i-.  True- 
m^n.    4     Mass.    627;     3    Am.     Dec. 

'  fy'\^  w.  Anderson,  7  Serg.  &.  R. 
43;  10  Am.  Dec.  421. 

'  l^-^ed  ^^  pierce,  36  Me.  455;  58 
Am.  Dec.  /6I;  Freeman  v.  Foster,  55 
Me.  508;  Brooks  v.  JNIoody,  25  Ark. 
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judgment;^  an  attachment;^  a  claim  of  dower;'  taxes;* 
miiiiicipal  assessments;^  an  outstanding  lease;"  or  a  para- 
mount title;^  or  where  the  estate  is  subject  to  a  covenant 
that  no  ardent  spirits  shall  be  sold  thereon;*  or  that  a 
division  fence  shall  be  maintained;®  or  subject  to  a  re- 
striction against  building,  except  in  a  specified  way.'"  A 
right  to  an  easement  or  servitude  of  any  kind  in  the  land 
in  a  third  person  is  an  encumbrance;"  as,  for  example,  a 
right  to  pass  over  the  land  and  take  water  from  a  spring;'^ 
or  a  right  to  cut  and  maintain  a  drain  or  other  water- 
course on  the  land;"  or  to  cut  trees;"  or  the  right  of  way 
of  a  railroad  over  the  land;  **  or  a  highway;  ^"  or  a  right  to 
maintain  a  party-wall  on  the  land;"  or  a  right  to  flow 
land.>« 


'  Jenkins  v.  Hopkins,  8  Pick.  346. 

2  Kflsey  V.  Reiner,  43  Coim.  129;  21 
Am.  Rep.  638. 

»  Porter  v.  Noycs,  2  Me.  22;  1 1  Am. 
Doc.  30;  Walker  v.  Deaver,  79  Mo. 
664;  Bigelow  v.  Hubbard,  97  Mass. 
195;  ^NIcAlpint;.  Woo.lrufif,  11  Ohio  St 
120;  Runuells  1-.  Webber,  59  Me.  4SS. 
But  not  a  ])ossibility  of  dower:  Bost- 
wick  V.  Williams,  36  III.  65;  85  Am. 
Dec.  385. 

♦  Fullerw.  Jolette,  OBiss.  296;  Peters 
V.  Myers,  22  Wis.  602;  Long  v.  Moler, 
5  Ohio  St.  271;  Rumlell  r.  Lakey,  40 
N.  Y.  514;  lii^alls?;.  Cooke,  21  Iowa, 
560;  Mitchell  /■.  rillsl)ury,  5  Wis.  407; 
Plowman  r.  Williams,  6  Lea,  268. 
And  from  the  time  they  are  assessed; 
not  from  the  date  of  the  <lelivery  of 
tlie  tax  bill:  C'cieliran  v.  (riiihl,  106 
Mass.  21);  8  Am.  Rep.  2%;  RiuuIlH  i: 
Lake)',  40  N.  Y.  513.  Contra,  Kern 
V.  Towsley,  45  Barb.  150. 

•'  The  liability  to  assessments  for  the 
opening  (if  a  street  was  held  to  be  a 
breaeh  of  the  covenant  aL,'ainst  encum- 
brances in  a  deed  executed  after  the 
street  was  ()i)ened,  though  before  any 
assessments  were  made:  Fagan  r.  Cad- 
mus, 4ii  X.  J.  L.  441;  Cadnms  v.  Fagan, 
47  N.  .1.  L.  549. 

*  Grice  v.  Scarborough,  2  Spear, 
649;  43  Am.  Dec.  391;  Bitclielder  v. 
Sturgis,  3  Cash.  201;  I'orter  v.  Brad- 
ley, 7  R.  I.  538;  Pease  v.  Christ,  31 
N.  Y.  141;  Cross  v.  Noble,  67  I'a.  St. 
77;  Fritz  v.  Persey,  31  Miun.  368. 


'  Prescott  V.  Trueraan,  4  Mass.  627; 
3  Am.  Dec.  246. 

^  Hateher  v.  Andrews,  5  Bush,  561. 

'Burbank  v.  Pillsbury,  48  N.  H. 
475;  97  Am.  Dec.  633. 

'"  Roberts  v.  Levy,  3  Abb.  Pr.,  N.  S., 
311. 

•'  Kutz  V.  McCunc,  22  Wis.  628;  99 
Am.  l)ee.  85;  Brooks  v.  Curtis,  4  Lans. 
283;  50  N.  Y.  639;  10  Am.  Rep.  545; 
MeMullin  r.  Wouley,  2  Lans.  394;  Giles 
V.  Dngro,  1  Duer,  331 ;  Lamb  v.  Dan- 
forth,  59  Me.  322;  8  Am.  Rep.  426. 

'-  H  ulow  *'.  Thomas,  15  Pick.  68. 

"  Smith  ('.  Spnigne,  40  Vt.  43;  Pres- 
cott r.  White,  2rPiek.  341;  32  Am. 
Dec.  206;  Ginn  v.  Hancock,  31  Me.  42; 
Land)  r.  Danforth,  59  Me.  323;  8  Am. 
Rep.  426. 

"  Catheart  v.  Bowman,  5  Pa.  St.  319; 
Spurr  /'.  Andrew,  6  Allen,  420. 

'■  Beach  r.  Miller,  51  ill.  206;  2  Am. 
R'p.  290;  Kelloug  V.  M.ilin.  50  Mc 
4!t6;  11  Am.  Rep.  426;  Burk  v.  Hill, 
48  Ind.  52;  17  Am.  Rep.  731. 

"'Burk  V.  Hdl,  48  Ind.  52;  17  Am. 
Rep.  731;  Pritehard  i\  Atkinson,  3  N. 
11.  3;!5;  KellogLi  r.  Ingersoll.  2  Ma.ss. 
101;  Tarish  c'  Wiiitney,  3  (iray,  516; 
Hiynes  c.  Young,  36  Me.  557.  Coiifr'i, 
Wilson  r.  Cocliran,  46  Pa.  St.  229: 
Whitbeck  ?'.  Cook,  15  Johns.  483;  8 
Am.  Dec.  272. 

''  Mackey  v.  Harmon,  34  Minn. 
168. 

"*  Patterson  v.  Sweet,  3  IlL  App. 
550. 
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But  the  covenant  is  not  broken  by  a  tax  or  assessment 
the  amount  of  wliich  has  not  been  ascertained  or  deter- 
mined;* or  because  a  portion  of  the  land  conveyed  had 
been  illegr.lly  sold  for  taxes; ^  nor  by  the  existence  of  a 
public  road  over  the  land,  known  to  the  purchasers  at  the 
time  of  tiie  purchase;'  nor  by  the  right  of  a  mill-owner 
to  go  upon  the  land  and  clear  the  channel  of  a  stream;* 
or  a  mortgage  which  the  covenantee  is  bound  to  pay;°  or 
a  right  to  flow  the  land  by  a  mill-pond;"  or  by  a  condition 
that  a  city  lot  shall  not  bo  used  as  a  cemetery;''  or  by 
giving  an  encumbrance  on  the  property  after  covenanting 
it  to  be  free  from  encumbrance.* 


4  Liins. 
3p.  545; 
1;  Giles 
V.  Daii- 
.  42G. 
k.  08. 
3;  Prcs- 
;V2  Am. 
Me.  4-J; 
;  8  Am. 

St.  31 9; 
). 
J;  2  Am. 

50  Mo. 
.  I'.  Hill. 

;   17  AiM. 
sou.  3  N. 


Mil 


fi'iiy^ 


510; 


Coiitvii, 

St.  2-2i); 

Is.  483;  8 

ii    Minn. 
111.  App. 


§  2299.  Covenant  for  Quiet  Enjoyment. — By  the  cove- 
nant for  quiet  enjoyment,  the  grantor  covenants  that 
the  grantee  shall  hold  and  enjoy  the  premises  granted 
without  any  disturbance  on  the  part  of  either  himself  or 
others.^  To  constitute  this  covenant,  no  precise  or  tech- 
nical language  is  required;  any  words  which  amount  to 
or  import  an  agreement  to  that  effect  are  sufhcient.'"  Such 
a  covenant  which  appears  in  the  habendum  clause,  al- 
though not  in  its  proper  place,  will  be  given  full  operation." 
The  covenant  extends  to  the  possession,  not  to  the  title,  of 
the  land,  and  in  order  to  establish  a  breach  of  'Jie  cove- 
nant, a  lawful  eviction  in  some  form,  either  actual  or  con- 
structive, must  bo  shown. ''^ 


'  Dowdney  r.  Mayor,  54  N.  Y.  ISO; 
Birlow  r.  St,  Nicholas  Bank.  03  N.  Y. 
31)7;  '-'0  Am.  Kop.  547. 

■^  Cuimuinss  ''.  Holt.  50  Vt.  .384. 


The  grantee  is  bound  to  act 

"  Foster   v.   Woodward,    141    Mass. 
100. 

'  Boone  on  Real  Propertv,  sec.  314. 
'"  Midgctt  r.  Brooks,    12  Irod.  145; 


'  Desveigors  r.   Wdlis,  56  Ga.  515;  55  Am.  Dec.  405. 
21   Am.  Rep.   280;  .Jordan  v.  Eve,  31  "  Midgott  r.   Brooks,  12  Ired.  145; 

Gratt.    I;  (,'inc'innati  v.  Brochniiin,  35  55  Am.  Doc.  405. 

Ohio  St.  2S'J;  Patton   v.   Quarrier,  18         '-  Whitbuck  v.  Cook,  15  Johns.  483; 

W.  Vii.  447;  Deacons  v.  Doyle,  75  \'a.  8  Am.  l)cc.  272;  (ircenvault  v.  Davis, 

258.  4  11  ill,  015;  Moore  i\  Fraidicntield,  25 

*  Trescott  r\  Wdliams,  5  Met.  420;  Minn.   5U):   Ilea  r.   Minkler,  5  Lans. 

39  Am.  Dec.  088.  107;   Fowler    v.   ^olin^^   0    Barb.    170; 

"  Watts  r.  Wellman,  2  N.  H.  458.  Russ  c.  Steele,  40  Vt.'^iHo;  Murphy  r. 

«  Kutz  V.  MeCune,  22  Wis.  028;  99  Trice,  48  Mo.  250;  Pringle  v.  Witten, 

Am.  Dec.  55.  1  Bay,  250;  1  Am.  Dec.  012;  Fitzhugli 

'  Floyd    V.    Clark,    7    Abb.    N.    0.  v.    Croghan,  2  J.  J.  Marsh.  429;    19 

136.  Am.  Dec.  139. 
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in  good  faith  towards  his  grantor,  and  make  the  most  of 
whatever  title  ho  has  acqnired;  and  if  he  yiehls  without  a 
contest  or  resistance,  tlie  burden  rests  upon  him  to  show 
that  the  title  was  paramount,  and  that  he  yielded  the  pos- 
session to  the  pressure  of  that  title.*  The  covenant  is 
broken  whenever  there  has  been  an  involuntary  loss  of 
j)Ossession  by  reason  of  the  hostile  assertion  of  an  irresisti- 
ble paramount  title,  whether  that  title  be  establibhed  by 
judgment  or  not.''  So  the  covenant  is  broken  where  the 
land  is  in  the  possession  of  a  stranger  under  paramount 
title,  who  keeps  out  the  grantee;^  or  whore  the  grantor 
himself  enters  tortiously,  and  without  title;*  or  where  the 
title  and  possession  is  disturbed  by  a  suit  in  equity;^  or 
where  a  lower  owner,  by  virtue  of  a  paramount  right, 
raises  his  dam,  and  floods  the  land  so  conveyed,  this  is  a 
breach  of  the  covenant.* 

But  the  covenant  is  not  broken  where  the  disturbance 
extends  only  to  a  particular  mode  of  enjoyment  of  the 
land,  and  not  to  the  title  or  possession;'  nor  by  wrongful 
and  unlawful  evictions  by  third  persons;^  nor  under  rights 
acquired  subsequently  to  the  conveyance;®  nor  by  the  acts 
of  the  state  or  sovereign  power.''' 


•  Moore  v.  Vail,  17  111.  190;  Thomas 
V.  Stickle,  32  Iowa,  7(5;  Pock  v.  Hens- 
ley,  20  Tex.  078;  Stone  v.  Hooker,  9 
Cow.  157;  Hunt  v.  Aiuidon,  4  Hill, 
345;  40  Am.  Dec.  283. 

■'  Clark  V.  Liueberger,  44  Iml.  223; 
jSFcGiiry  v.  Hastings,  .'59  Cal.  300;  2 
Am.  Rep.  450;  Stewart  v.  Drake,  9 
N.  J.  L.  141;  Cowdrey  v.  Coit,  44  N. 
Y.  382;  4  Am.  Rep.  090;  Smith  v. 
Shoparci,  15  I'ick.  147;  25  Am.  Dec, 
432;  Home  Life  Ins.  Co.  v.  Sherman, 
40  N,  Y.  370.  And  see  Upton  v. 
'J'ownsend,  17  Com.  B.  .30;  Adams  v. 
Conover,  22  Hun,  424. 

^  Shattuck  V.  Lamb,  65  N.  Y.  499; 
22  Am.  Rep.  050. 

♦  Sedgwick  v.  HoUenback,  7  Johns. 
376. 

'•'  Martin  v.  Martin,  1  Dev.  413; 
Calthorp  v,  Heyton,  2  Mod.  54;  An- 


drews V.  McCoy,  8  Ala.  920;  42  Am. 
Dec.  009. 

«  Scriver  v.  Smith,  100  N.  Y.  471;  53 
Am.  Rep.  224. 

'  Dennett  v.  Atherton,  L.  R.  7  Q. 
B.  320. 

'*2Greenl.  Cruise,  764;  Ran  tin  v.  Rob- 
ertson, 2  Strob.  300;  Ellis  v.  Welch,  0 
Mass.  250;  4  Am.  Doc.  122;  Siirget  v. 
Arighi,  11  Smedes  &  M.  37;  49  Am. 
Dec.  40.  Tlie  complicity  of  the  cove- 
nantor in  the  violence  used  must  be 
sliown,  to  render  him  liable:  Jones  v. 
Worley,  21  La.  Ann.  404;  Dudley  v. 
Folliott,  3  Term  Rep.  584. 

'■>  Ellis  V.  Welch,  0  Mass.  2.-)0;  4  Am. 
Dec.  122;  Frost  v.  Ernst,  4  Whart.  85. 

'»  Frost  V.  Ernst,  4  Whart.  80;  Os- 
born  V.  Nicholson,  13  Wall.  055;  El- 
lis V.  Welch,  G  Mass.  240;  4  Am.  Dec. 
122. 


^^^1  CONTRACTS    UNDER   SEAL.         §§  2300,  2301 

§  2300.  Covenant  for  Further  Assurance.  — The  cove- 
mint  lor  fu/tlier  assurance  binds  llie  grantor  to  make  such 
lurther  assurances  of  the  hauls  as  the  grantee  shall  hiw- 
lully  and  reasonably  recjuire.'  Before  the  covenantee  can 
l)nng  his  action  for  a  breach,  ho  must  liave  drawn  up  such 
a  one  as  called  for,  and  uotify  the  covenantor  of  it,  and 
give  him  a  reasonable  time  to  examine  it.^  Ti,o  request 
for  further  assurance  must  be  made  within  a  reasonable 
tnne;^  Under  such  a  covenant  the  grantor  is  bound  to 
obtain  the  release  of  a  inortgaf-e.'' 

§  2301.     Covenant   of  Warranty.  —  The   covenant   of 
warranty  is  an  undertaking  by  the  warrantor  that  on  the 
failure  of  the  title  which  the  deed  purports  to  convey 
either  for  the  whole  estate  or  for  a  part  only,  he  will  make 
compensation  in  money  for  the  loss  sustained  by  such 
failure  of  title.«     A  covenant  to  furnish  a  warranty  deed 
means  a  deed  with  special  warranty,  and  not  a  deed  with 
general   warranty   and    with   covenant    against    encum- 
brances.     A  contract  to  give  a  good  and  sufficient  war- 
ranty  deed  of  a  certain  individual's  interest  in  a  piece  of 
land  does  not  require  a  warranty  that  such  person's  title 
IS  perfect.^     But  it  is  not  complied  with  by  the  mere  giv- 
ing of  a  warranty  deed,  where  the  grantor  has  no  title  or 
an  imperfect  title  to  the  land.«    At  common  law,  the  words 
"grant,  bargain,  soil,"  etc.,  do  not  imply  a  warranty  of 
title."     But  an  express  covenant  of  warranty  in  a  deed 
docs  away  with  any  implied  covenant  contained  in  the 
words  -grant,  bargain,  and  sell,"  the  implied  covenant 

'  2  (Irecul.  Cruise,  707. 
■■'  Miller  V.  Parsons,  9  Johns.  3.36. 
^  Boone    ou     Real     Prouurty,    sec. 
315. 

♦  (^oll)y  V.  Ossood,  29  Barl).  3.39. 
''  Kin'4  V.  Kerr,  5  Ohio,  ],i4;  22  Am 
Dec.  777 


^Ba1)cock  V.  Wilson,  ]7  Me.  37'7- 
35  Am.   Dec.  2(1.3. 

"  l':vi'rson  r.  Kirtland,  4  Paige,  628- 
27  A  in.  Dec.  91. 

"  Frost  V.  R.iynioiul,  2  Cainos,  18S- 
2  Am.  Dec.  228;  Rickets  v.  Dickens, 
1  Mnrph,  348;  4  Am.  Dec.  555;  Allen 

'i\  V.I     I   t    IIF..    ...1  lT  d~i     .  t  ^-1       W  -_ 
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l)oing  oporafivo  only  whore  tho  piirlics  luivo  omitted  to 
insert  covenants  in  tlio  instrument.' 

AVlioro  tlio  grantor  utMiniros  title  after  the  conveyance 
with  general  warranty,  tho  title  thus  aecjuircd  inures  to 
tho  benefit  of  tho  grantee,  and  tho  grantee  then  has  no 
right  to  elect  whether  or  not  to  reject  tho  title.'^  Tho 
covenant  of  warranty  is  personal  in  that  tho  covenantee 
is  not  confined  to  the  lands  of  the  covenantor  for  com- 
pensation in  case  of  a  broach.^  The  duration  of  tho 
warranty  is  co-extensivc  only  with  tho  estate  to  which  it 
is  annexed;  and  on  a  conveyance  of  an  estate  for  life  with 
warranty,  tho  warranty  becomes  extinct  on  tho  death  of 
the  grantee.'*  Where  tho  grantor,  before  any  breach  of 
tho  covenant,  becomes  reinvested  with  tho  seisin  which 
he  conveyed,  the  covenant  is  extinguished.®  But  whore 
two  convey  with  warranty,  and  the  grantee  reconvoys  to 
one  of  them  with  warranty,  the  first  warranty  is  not  ex- 
tinguished.® 

Unlike  the  covenant  for  quiet  enjoyment,  the  covenant 
of  warranty  goes  to  the  title  as  well  as  to  the  possession.'^ 
So  the  eviction,  to  be  a  breach  of  the  covenant  of  war- 
ranty, must  not  only  be  of  lawful  right,  but  by  paramount 
title.*  The  mere  existence  of  a  paramount  title  in  an- 
other is  not  a  breach  of  the  covenant  of  warranty;  in 
order  to  such  breach,  there  must  be  some  disturbance  of 
the   grantee's   possession.'     An   eviction    by   process    or 

I  Weems  v.  McCaughan,   7  Smedea  Marsh.  3S9;  10  Am.  Dec.  744;  Fowlur 

&  M.  422;  45  Am.  Dec.  314.  v.  Poling,  «  Barb.  170. 

'■'  Baxter  v.  Bradbury,  20  Mo.  260;        *  Riiidskopf    v.    Farmers'  etc.    Ins. 

37  Am.  Dec.  49;  Williams  v.  Grey,  3  Co.,    58   Barb.    3G;    King   v.    Kerr,  5 

Me.  207;  14  Am.  Dec.  234.  Oiiio,   154;  22  Am.  Deo.   777;  Fowler 

^  3  Washburn  on  Real  Property,  sec.  v.    Poling,    G  Barb.    105;    Kellogg   v. 

660.  Piatt,    33   N.   J.    L.    328;    Kunney  v. 

*  Rector  v.  Waugh,    17  Mo.   13;   57  Norton,    10   Heisk.   384;    Emerson   v. 

Am.  Dec.  251.  Proprietors,  1  Mass.  464;  2  Am.  Dec. 

*>  Brown  v.  Metz,  33  111.  339;  85  Am.  34;  Booker  v.  Bell,  3  Bibb,  173;  6  Am. 

Dec.  277.  Dec.  641. 

« Birney  v.  Hann,  3  A.   K.   Marsh.         »  Kent  v.  Welch,   7  Johns.   258;   5 

322;  13  Am.  Dec.  167.  Am.   Dec.  26();  Ferriss  v.    Harsh  ca,    1 

'  Williams  v.  Wetherbee,   1  Aiken,  Mart.  &  Y.  48;  17  Am.  Dec.  782;  King 

233;    Patton    v.    Kennedy,    1    A.    K.  v.  Kerr,  5  Ohio,  154;  22  Am.  Dec.  777; 
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Ins. 
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jiuli^ment  of  law  is  not  essential.'  The  party  may  volun- 
tarily yield  to  a  dispossession,  without  losing  his  remedy 
on  the  covenant,  provided  the  title  to  which  ho  yielded 
be  good  and  paramount  to  that  of  his  warrantor."  But 
ho  does  so  at  hi.g  own  peril,  and  in  a  suit  against  his  war- 
rantor the  burden  of  proof  rests  upon  the  plaintilf.'' 

The  following  are  breaches  of  the  covenant:  Au  evic- 
tion by  legal  process  under  a  prior  mortgage,'*  or  under 
au  unexpired  term  for  years;'  or  a  judgment  iu  eject- 
ment without  actual  eviction;"  or  a  prevention  of  a  legal 
entry  by  the  grantee;^  or  the  existence  of  an  outstanding 


Logiin  r.  Mouliler,  1  Ark.  313;  33  Am. 
l)(!c.  33S;  riyusoii  r.  Diiim,  .')  Ark.  3!)."); 
41  Am.  Due'  100;  Suott  v.  Kiiktnuliill, 
S8  111.  405;  30  Am.  Hep.  oO-J,  the 
court  saying;  "Tlio  question  is, 
whether  theio  can  he  a  recovery  in  an 
action  of  covenant  for  breach  of  cove- 
nant of  warranty,  in  a  case  where  the 
land  concerned  is  anil  ever  has  been  va- 
cant and  unoccupied,  without  showing 
more  than  an  outstanding  paramount 
title.  The  great  current  of  authority 
is  in  favor  of  tlie  negative  of  the  prop- 
osition. It  is  common  doctrine,  and 
well  established,  generally,  tliat  tlio 
mere  existence  of  a  paramount  legal 
title  which  has  never  been  asserted 
cannot  amount  to  a  breach  of  this 
covenant.  The  covenantee  or  his  as- 
iignee  must  be  disturl)ed  in  the  pos- 
session, actual  or  constructive;  he  must 
be  evicted,  or  there  be  something 
e(iuivalent  thereto;  and  in  the  action 
the  plaintifif  must  allege  and  prove  an 
ouster  or  eviction  by  a  paramount 
title.  It  is  not  necessary,  however, 
that  he  should  be  evicted  by  legal 
process;  it  is  enough  that  he  has 
yielded  the  possession  to  the  rightful 
owner;  or  the  premises  being  vacant, 
that  the  rightful  owner  has  taken  pos- 
session: 3  Washburn  on  Real  Prop- 
erty, 40G;  Sedgwick  on  Damages, 
Cth  ed.,  *158;  Greenvanlt  v.  Davis, 
4  Hill,  (343;  St.  John  v.  Talmer,  5 
Hill,  oOi);  Day  v.  Ciiism,  10  Wheat. 
44i>;  Marston  v.  Hobbs,  2  Mass.  433; 
3  Am.  Dec.  CI;  Sprague  v.  IJaker,  17 
Mass.  r)SG;  Jeidcins  v.  Hopkins,  8 
Pick.  34(5;  Moore  r.  Vail,  17  III.  ISo; 
Mattesoa  v.   Vaughn,  3S   Mich.    373. 


And  see  note  to  Foote  v.  IJurnet,  10 
Ohio,  319,  for  a  collection  of  cases  as 
to  what  amounts  to  eviction.  This 
covennnt  of  warranty  is  regarded  as, 
in  ctfuct,  a  covenant  for  quiet  enjoy- 
ntent,  and  can  only  be  broken  by 
something  equivalent  to  an  eviction 
or  disturi)ance  of  possession  by  the 
grantee:  3  Washburn  on  Real  Prop- 
erty, 398.  What  will  bo  held  na 
equivalent  to  eviction,  authorities 
may  differ  concerning;  but  there  is  a 
general  concurrence  that  something 
more  than  the  mere  existence  of  a 
paramount  title  is  necessary  to  consti- 
tute a  breach  of  the  covenant  of  war- 
ranty." 

'  (Ireenvault  v.  Davis,  4  Hill,  643; 
Patton  V.  Kennedy,  1  A.  K.  Marsh. 
389;  10  Am.  Dec.  744;  Hanson  v, 
Buckner,  4  Dana,  251;  29  Am.  Dec. 
401. 

'^  Hamilton  v.  Cutts,  4  Mass.  352;  3 
Am.  Dec.  222;  Mackey  v.  Collins,  2 
Nott  &  Mc.  18G;  10  Am.  Dec.  586; 
Donnell  v.  Thompson,  10  Me.  170;  25 
Am.  Dec.  216. 

3  Hamilton  v.  Cutts,  4  Mass.  352;  3 
Am.  Dec.  222;  Smith  v.  Shepard,  15 
Pick.  147;  25  Am.  Dec.  4.32;  Crance 
V.  Collcnbaugli,  47  Ind.  25(5;  Dennis  v. 
Heath,  11  Smedes  &  M.  206;  49  Am. 
Dec.  51. 

*  Tufts  V.  Adams,  8  Pick.  547. 

»  Rickert  v.  Snyder,  9  Wend.  416. 

*  Drury  v.  Shuuiway,  1  D.  Chip. 
110;  I  Am.  Dec.  704;  Williams  v. 
Wetherbeo.  1  Aiken,  233;  Cununins  v. 
Kennedy,  3  Litt.  118;  14  Am.  Dec.  45. 

'  Caldwell  v.  Kirkpatrick,  6  Ala.  60; 
41  Am.  Dec.  36. 
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riglit  of  way  over  the  wliolo  or  a  part  of  llio  pronusos;'  or 
a  rccovcM'y  by  a  stranger  of  a  pcrniauent  use  of  a  part  of 
tho  laiul  as  a  private  passago-way;'^  or  tho  iinporfsibility 
of  a  grantee's  obtaining  posHossion  of  tho  land  conveyed;' 
or  sudering  taxes  to  reiiiaiu  un[)aid  after  giving  a  war- 
ranty deed.'  IJiit  tlie  covenant  is  not  broken  by  the  acts 
of  mere  strangers;'^  or  the  opening  of  a  highway  over  tho 
hind  by  the  power  of  eminent  domain;"  or  by  tlie  existence 
of  encumbrances  known  to  the  grantee  at  the  time  of  sale, 
and  which  ho  agreed  to  pay  off  as  a  part  of  tho  consider- 
ation;^ or  the  entry  of  a  decree  against  tho  grantee  in  tho 
alternative,  as  "unless  ho  pay,"  etc.;*  or  by  a  personal 
decree  for  a  sum  in  full  of  dower  to  be  enforced  by  execu- 
tion;® or  that  tho  grantor  hold  tho  land  on  a  condition  to 
erect  a  house  thereon  within  a  certain  time.'" 

§  2302.  Other  Covenants.  —  A  covenant  to  give  a  "  law- 
ful deed  of  conveyance  "  means  a  deed  conveying  a  lawful 
or  good  title."  A  covenant  to  execute  and  deliver  a  good 
and  sufficient  deed  in  fee-simple  with  warranty  of  title  not 
only  means  that  a  party  will  execute  such  a  deed  contain- 
ing a  warranty  of  title,  but  that  ho  had  the  power  to  give 
such  a  deed  as  would  carry  with  it  an  indefeasible  title  to 
the  land  conveyed.'^  A  tender  of  vendor's  own  deed  with- 
out procuring  his  wife's  relinquishment  of  dower  is  not  a 
satisfaction  of  his  covenant,  io  make  the  vendee  "a  good 
and  perfect  deed.""  A  warranty  of  "indisputable  and 
satisfactory  title"  by  the  gruntor  is  satisfied  if  his  title  is 

1  Russ  V.  Steele,  40  Vt.  .310.  Sol';  Brown  v.  Staples,  2S  Me.  497;  43 

»  Butt  V.  Riffe,  78  Ky.  352.  Am.  Dec.  504. 

'Park  V.  Bates,  12  Vt.  381;  3G  Am.  Nvirkeiulally.  Keogh,  2111.  App.  492. 

Dec.  347.  ^  Joliusoti   r.  N>ce,    17  Ohio,  (Hi;  4!) 

*  Riiieliart    v.    Rinehart,    91     lud.  Am.  Dec.  444. 

89.  '"  Estahrook  v.  Smith,  G  Gray,  572; 

■'■  Norton    v.    Jackson,    5    Cal.    20.'?;  G6  Am.  Dec.  445. 

Hale  V.  New  Orleans,  13  La.  Ann.  499;  ''  Dearth  v.  Williamson,  2  Serg.   & 

Surget  V.  Arighi,  11  Smedes  &  M.  87;  R.  498;  7  Am.  Dec.  052. 

49  Ain.  Dec.  40.  '^  Tarwater  /'.  Davis,   7   Ark.    153; 

«  Peck  V.  Jones,  70  Pa.  '^t.  S3.  44  Am.  Dec.  534. 

'Pitman   v.   Conner,    27   Ind.    337;  '^  Greenwood  ?-.  Ligon,  10  Smedes  & 

Allen  V.  Lee,  1  Ind.  58;  48  Am.  Dec.  M.  G15;  48  Am.  Dec.  775. 
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good  and  valid.'  A  quitclaim  deed  is  pcrformanoo  of  eon- 
tract  to  }rivo  good  titlo  if  tlio  vondov  had  tlio  title.''  An 
agreement  by  a  purchaser  of  land  to  assume  and  pay  an 
cncumbraneo  imi'li'-s,  not  a  coveiumt  against  liability,  but 
at  most  a  covenant  of  indemnity  against  damage  result- 
ing from  a  broach  of  the  agreement.  In  a  suit,  thereforo, 
damage  must  be  |)rove(l.^  A  person  who  covenants  to 
convey  as  soon  as  ho  gets  the  titlo  from  another  must 
shew  that  lio  has  attemi)ted  to  attain  that  title.'*  A  war- 
ranty of  the  quantity  of  land  conveyed  cannot  be  proved 
by  parol  evidence.'  One  accepting  a  deed  in  good  faith 
which  (kies  not  embrace  tho  identical  lands  described  in 
tho  covenant  cannot  afterwards  dispute  tho  same.® 

A  scaled  agreement,  for  a  valuable  consideration,  not  to 
make  a  will  to  tho  prejudice  of  tho  rights  of  tho  cove- 
nantor's heirs  in  his  estate  is  valid.'  So  is  a  covenant 
not  to  permit  the  owner  of  an  adjoining  tract  of  land  to 
cut  a  ditch  through  tho  covenantor's  premises.^  But 
where  a  land-owner  granted  to  an  oil  transportation  com- 
pany the  exclusive  right  of  way  and  privilege  of  laying 
and  maintaining  tubing  for  transporting  oil  through  a 
tract  of  two  thousand  acres,  it  was  held  invalid  as  an  un- 
reasonable restraint  of  trade.® 


)7;  49 


§  2303.  Covenants  Running  with  the  Land. —  Covenants 
which  "run  with  tho  land"  are  tiiosc  which  so  concern 
the  land  itself  that  their  burden  or  their  benefits  arc 
capable  of  running  witli  it;  and  in  tho  case  of  such  cove- 
nants both  the  liability  to  i^erform  them  and  the  right 
to  take  advantage  of  tliem  passes  to  the  assignee  of  tho 


'  Winter  v.  Stock,  29  Cal.  407;  89 
Am,  Dl'o.  57. 

^  I'ugh  V.  CliesseldiiiG,  11  Oliio,  109; 
37  Am.  Dec.  414. 

»  Scllock  V.  (iriswol.l,  r)7  Wis.  2!tl. 

♦  Spronle  r.  Wiiuuit,  7  T.  IJ.  Man. 
195;  18  Am.  Doc.  1(54. 

^  C.il)ot    ('.  Christie,   42  Vt.   121;    1     licp.  527 
Am.  Rep.  313. 


«  Marsh.111  v.  Haney,  4  Mil.  49S;  59 
Am.  Dec.  9.'. 

'  Taylor  v.  Mitchell,  87  Pa.  St.  518; 
30  Am.  Rep.  383. 

f  JucoIps  r.  Davis,  34  Md.  204. 

'  West  Virginia  Trans.  Co.  ?>.  Ohio 
ripe  Line  Co.,  22  W.  Va.  GOO;  4(3  Am. 
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lauf],^  and  may  be  enforced  by  or  against  beirs,  devisees, 
or  alienees  wbo  cUiim  under  tlie  seisin  vested  in  tbe 
grantor."  For  a  covenant  to  run  witb  tlio  land,  its  per- 
formance or  non-j)erforniance  must  afTect  tbe  nature, 
quality,  or  value  of  tbe  property  demised,  independent 
of  collateral  circumstances,  or  it  must  affect  tbe  mode  of 
enjoyment,  and  tbere  must  bo  a  privity  between  tbe  con- 
tracting parties.^  Wbere  a  covenant  is  not  to  be  performed 
on  tbe  land,  but  concerns  it,  tbe  covenant  will  be  enforced 
against  an  assignee  of  tbe  covenantor  witb  notice."*  It  is 
an  essential  quality  of  a  real  covenant  tbat  it  relate  to 
tbe  realty,  baving  for  its  object  sometbing  annexed  to,  or 
inberent  in,  or  connected  witb  land  or  otber  real  prop- 
erty. A  personal  covenant  does  not  bind  tbe  assignee  of 
a  covenantor,  even  tbougb  expressly  named,  but  cbarges 
only  tbe  executor  or  administrator;  and  it  makes  no 
dilference  if  sucb  personal  covenant  is  connected  with 
real  covenants  so  as  to  form  one  entire  consideration.* 
A  remote  assignee  may  sue  upon  a  covenant  running 
with  the  land,  whether  or  not  he  has  taken  from  his  im- 
mediate grantor  with  warranty.  No  intermediate  grantor, 
though  with  warranty,  can  sue  upon  such  covenant  un- 
less he  has  previously  made  good  to  his  grantee  his  dam- 
ages suffered  by  the  breach  of  the  covenant.^  A  tenant 
for  life  cannot  sue  upon  a  covenant  of  warranty  in  a  prior 
deed  in  fee  to  one  under  whom  he  deraigns.''  A  cove- 
nantor cannot  be  subjected  to  different  actions  for  the  same 
breach  of  the  same  covenant  brought  by  a  number  of  sub- 
sequent grantees.*  Only  persons  named  in  a  deed-poll  can 
recover  on  its  covenants.® 

16;    1 


'  Sponcer's    Case,    5    Rep, 

Smith's  Lead.  Cas.  27. 

.'-pencer'a     Case,    5    Rep.     16;    1 
....       .      _         —       ^,        


•*  Morse  v.  Garner,  1  Strob.  514;  47 
Am.  Dec.  565. 

*  Marklanil  v.  Crump,  1  Dev.  &  B. 


Smith's    Lead.    Cas.    27.      See    Title     94;  27  Am.  Dec.  230. 


Landlord  a  d  Tenant. 


St.  Clair  v.  Williams,  7  Ohio,  pt.  2, 


VVitigin's  Ferry  Co.  v.  R.  R.  Co.,     110;  30  Am.  Dec.   194 


94  111.  83. 


*  Nc.rflcet  V.    Cromwell,    70  N.    C.     75  Am.  Dec.  488. 


Wilson  V.  Taylor,  9  Ohio  St.  595; 


634;  16  Am.  Rep.  787. 


Lahy 


Holland.  8  Gill.  445;  50 


Am.  Dec.  705. 
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The  covenants  for  quiet  enjoyment,  for  further  assur- 
nnce,  and  of  warranty  run  with  the  hmd.'  And  so  do 
covenants  by  the  grantee  not  to  carry  on  a  partieuhir 
trade  on  the  premises;^  or  any  offonsivo  trade;' or  erect 
any  buihling;"*  or  a  covenant  in  a  conveyance  of  city  lots, 
that  any  house  which  might  be  erected  tliereon  should  be 
set  back  a  certain  distance  from  the  line  of  the  street  on 
which  such  lots  fronted;^  or  a  covenant  not  to  sell  liquors 
on  the  premises;"  or  a  covenant  to  maintain  a  fence;''  or  a 
covenant  by  a  grantee  of  land  to  pay  a  mortgage  on  it."* 
So  do  covenants  by  a  grantor  not  to  erect,  or  suffer  to  be 
erected,  any  structure  or  edifice  upon  a  lot  adjoining  the 
premises  conveyed;**  or  that  neither  he  nor  his  heirs  shall 
make  any  claim  to  the  land  conveyed;^"  or  to  protect  the 
liusband  against  the  wife's  claim  for  <lower.'^ 

The  covenants  of  seisin,  of  good  right  to  convey,  and 
against  encumbrances  do  not  run  with  the  land;'^  nor  a 

'  Logan  V.  Moulder,  1  Ark.  313;  33  covenant     to  build    and   maintain  a 

Am.  Dec.   338;  King  v.  Kerr,  5  Ohio,  fence   is  piT.soiial    only:     Hartuug   i'. 

154;    22  Am.    Dec.    777;  Suydam  v.  Witte,  59  Wis.  285. 
Jones,  10  Wend.    ISO;  25  Am.    Dec.         *  Wilcox    v.    Campbell,     35     Hun, 

552;  Hunt  v.  Amidou,  4  Hill,  345;  40  254. 

Am.  Dec.  283;  Moore  v.   Merrill,   17         *  Trustees  v.  Cowen,  4  Paige,  510; 

N.   H.  75;  43  Am.  Dec.  593;  Ross  v.  17  Am.  Dec.  80. 

Turner,  7  Ark.  132;  44  Am.  Dec.  531;         '•Fairbanks  v.  Williamson,   7  Me. 

Bank  of  Utica  v.  Meraereau,  3  Barb.  96. 

Oh.  528;  49  Am.  Dec.   189;  Wead  v.         ''  Gaines  v.  Poor,  3  Met.  (Ky.)  503; 

Larkin,  54  111.  489;  5  Am.  Rep.   149;  79  Am.  Dec.  559. 

Flaniken  v.  Noal,  G7  Tex.  629;  Wilder         '^  See  ant'',  H  2296-2298;  Read  v.  Hol- 

V.  Davenport,  58  Vt.  642;  Schofield  v.  lister,  20  Neb.  112;  Logan  v.  Moulder, 

Homestead  Co.,  32  Iowa,  317;  7  Am.  1  Ark.  313;  33  Am.  Dec.  339;  Fuller 

Rep.  197.  V.  Gillette,  9  Biss.  296;  Lot  i\  Thomas, 

■'  Barrom  v.  Richard,  3  Edw.  Ch.  96;  2  N.  J.  Eq.   407;    2   Am.    Dec.    .3.34; 

8  Paige,  351;  35  Am.  Dec.  713;  Mayor  Moore  v.  Merrill,  17  N.  H.  75;  43  Am. 

V.  Pattison,  10  East,  136.  Dec.  593;  Ross  v.  Turner,  2  Eng.  132; 

^  Barron  r.  Richard,  8  Paige,  351;  35  44  Am.  Deo.  531;  King  v.  Gilson,  32 

Am.  Dec.  713.  III.  348;  83  Am.  Dec.  269;   Baker  v. 

*  Trustees  of  VVatertown  v.  Cowen,  Hunt,  40  111.  264;  89  Am.  Dec.  346; 

4  Paige,  510;  27  Am.  Dec.  80.  Blondeau   v.    Sheridan,    81    Mo.    545. 

^  Wiuf'jld  V.  Henning,  21  N.  J.  Eq.  A  covenant  against  encumbrances  runs 

188.  with  the  land  in  Vermont:    See  ante, 

«  Sutton  ?    Head,  86  Ky.  156;  9  Am.  §  2298;  and  Indiana:  Dehority  i\  Wright, 

St.  Rep.  274.  101  Iml.  382;  and  Ohio:  Foote  c.  Bur- 

'  Bronson  v.  Coffin,  108  Mass.  175;  net,  10  Ohio,  317;  36  Am.  Doc.  90;  but 

11  Am.  Rep.  335;  Hazlett  v.  Sinclair,  see  Devore  v.  Sunderland,  17  Ohio,  52; 

77  Ind.  488;    40  Am.  Rep.   254;  Kel-  49  Am.  Dec.  442;  and  seisin  in  Iowa: 

logg  t>.  Robinson,  6  Vt.  276;  27  Am.  Scholield  v.  Homestead  Co.,  32  Iowa, 

Dec.  550.     If  already  in  existence,  a  317;  7  Am.  Rep.  197. 
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stipulation  in  a  deed  poll  that  the  grantee  and  his  heirs 
will  make  and  maintain  a  division  fence. ^  A  covenant 
hy  the  owner  of  land  not  to  permit  a  grist-mill  to  be 
erected  upon  his  land  does  not  run  with  the  land;^  nor  a 
covenant  not  to  hire  persons  of  a  certain  description  to 
work  in  a  mill;^  nor  a  covenant  hy  the  vendor  of  marl- 
land,  that  neither  ho  nor  his  assigns  will  sell  marl  from 
adjoining  land;*  nor  a  covenant  that  the  vendee,  "his 
heirs  and  assigns,  owner  or  owners  of  the  land  for  the 
time  being,"  would  at  any  time,  on  six  months'  notice, 
resell  to  the  vendor  for  a  specified  price ;^  nor  an  agree- 
ment by  the  land-owner  that  the  products  of  his  land 
shall  be  transported  to  market  by  a  certain  common  car- 
rier;^ nor  an  agreement  in  a  deed  to  pay  certain  out- 
standing taxes/ 

§  2304.    Measure  of  Damages  for  Breach  of  Covenants. 

—  The  measure  of  damages  for  breach  of  the  covenant  of 
seisin  or  right  to  convey  is  the  money  paid  and  interest;^ 
but  until  he  is  evicted  hy  the  title  paramount  his  damage 
is  only  nominal.®  Interest  on  the  sum  paid  from  the  date 
of  payment  is  in  lieu  of  mesne  profits,  the  grantee  being 


^  Kennedy  v.  Owen,  13G  Mass. 
19!). 

■'  JIarsha  v.  Reed,  45  N.  Y.  415. 

^  Mayor  v.  rattison,  10  Ivi-^t,  130. 

*  Brewer  r.  Marshall,    li)  N.  J.  Eq. 
537;  'J7  Am.  Doe.  (ill).       . 
.  ^  London  etc.  R.  R.  Co.  v.  Gomm, 
30  Week.  Rep.  (i-iO. 

"  We^jt  \'iigiiii;i  Transp.  Co.  v.  Oliio 
River  Pipe  Line  Co.,  '22  W.  Va.  000; 
40  Ami.  Rep.  5'J7. 

'  Graber  i\  I'lmcan,  7!)  Ind.  505. 

*'  Swatl'ord  v.  W'iiippU',  3  (i.  Greene, 
2C1;  54  Am.  Dee.  4\)S;  Stubhs  r.  Page, 
2  Me.  378;  Leland  v.  Stone,  10  .Ma.ss. 
451);  Miteliell  v.  Hiiz^n,  4  Conn.  4'J5; 
10  Am.  Dee.  10!);  Dale  v.  Sliively,  S 
Kan.  270;  Nutting  v.  Herbert,  35  N. 
H.  120;  Laeey  v.  Maruaii,  37  Ind.  108; 
l*liil)l)s  V.  Tar[ilev,  31  Mo.  433;  Cox  r. 
Strode,  2  Biljl),  277;  5  Am.  Dec.  003; 
Blake  V.  Burnliam,  29  Vt.  437;  Park  r. 
Check,  4  Cold.  20;  Willsoii  v.  Willson, 


25  N.  H.  229;  57  Am.  Dec.  320;  .Me- 
(4ary  r.  Hasting.s,  39  Cal.  30O;  2  Am. 
Rep.  450;  Wilson  v.  Forbes,  2  Dev.  30; 
Niehols  ;•.  Walter,  8  Mass.  243;  Smith 
V.  Strong,  14  t'iek.  128;  Rieh  v.  Jolin- 
son,  2  I'inn.  SS;  52  Am.  Dec.  144; 
Marston  /•.  llobbs,  2  Mas.s.  433;  3  Am. 
Dee.  01;  (,'ushman  v.  Blaneliard,  2  Me. 
200;  11  Am.  Dee.  70;  liieUus  v.  Mc- 
Coy, 3  Ohio,  211;  17  Am.  Dee.  5S5; 
.Singleton  v.  IJremar,  4  Met.'ord,  13;  17 
Am.  Dee.  01)9;  Spring  r.  Cliase,  22 
Me.  505;  39  Am.  Dee.  5!I5.  And  the 
triu'  consideration  paid  may  be  shown 
bvpai'iil;  Morse  V.  Shattuck,  4  N.  11. 
229;   17  Am.  Dee.  419. 

«  Coekrell  r.  Proctor,  05  Mo.  41 ; 
Sndth  /•.  Hughes,  50  Wis.  020;  Willson 
V.  Willson,  25  N.  H.  229;  57  Am.  Dee. 
320;  Meeklem  /•.  Blake,  22  Wis.  495; 
!)9  Am.  Dee.  (iS;  Boon  r.  Mellenry,  55 
Iowa,  202;  Normau  v.  Winch,  05  Iowa, 
203. 
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left  to  his  remedy  agaiiLst  the  evictor,  who  has  established 
a  paramount  title,  to  obtain  pay  for  improvements.'  If  a 
covenant  of  seisin  be  broken  as  to  a  part  of  land,  the  dam- 
ages recoverable  will  bo  such  a  proportion  of  the  whole 
consideration,  and  interest,  as  the  value  of  that  part  bears 
to  the  value  of  the  wliole.'^  Damages  on  breach  of  a  cove- 
nant of  seisin  arising  from  the  existence  of  a  prior  mort- 
gage are  determined  by  the  amount  due  on  the  mortgage.^ 
Where  a  deed  contained  two  covenants,  and  both  wore 
broken,  it  was  held  that  the  defendant  was  entitled  to  re- 
cover on  that  which  would  give  him  the  largest  amount 
of  damages.* 

So  for  breach  of  the  covenants  for  quiet  enjoyment  or 
of  warranty,  the  rule  generally  adopted  is,  that  the  con- 
sideration money,  with  interest  and  costs,  is  the  measure 
of  damages,^  that  being  presumed  to  be  the  value  of  the 


'  Conrad  v.  Druids'  Grand  Grove,  64 
Wis.  258. 

•^  Ela  V.  Card,  2  N.  H.   175;  9  Am. 
Dec.  46. 

«  Gilbert  v.  Bulkley,  5  Conn.  262;  13 
Am.  Dec.  57. 

♦  Stark  V.  Olney,  3  Or.  88. 

»  Booker  V.  Bull,  3  Bibb,  173;  6  Am. 
Dec.  (i41;  McGarv  v.  Hastings,  39 
Cal.  .360;  2  Am.  llei).  456;  Mack  v. 
Patchiii,  42  N.  Y.  167;  1  Am.  Rep. 
506;  Foster  v.  Thompson,  41  N.  H. 
379;  Crispield  v.  Storr,  36  Md.  150; 
])avis  V.  Smith,  5  (ra.  2S5;  48  Am. 
Dec.  279;  Hopkins  r.  Loo,  6  Wheat. 
118;  Pence  r.  Duval,  9  B.  Mou.  49; 
Dickson  i\  D(.'sire,  23  Mo.  166;  Cox  if. 
Henry,  32  Pa.  St.  19;  W.lhcliu  v. 
Finiple,  31  Iowa,  137;  7  Am.  Rep.  117; 
Wade  r.  Comstock,  II  Oiiio  8t.  82; 
I'itcher  v.  Livingston.  4  Johns.  1;  4 
Am.  Dec.  229;  Co.x  c.  Stroile,  2  Bibb, 
273;  5  Am.  Dee.  603;  Allen  v.  Ander- 
.'ion,  2  Bil>b,  415;  Sumner  v.  ^ViUiams, 
S  .Mass.  162;  5  Am.  Dee.  S3;  lleniiing 
V.  Withers,  3  Brev.  458;  6  Am.  Dec. 
589;  Phillips  v.  Smith,  1  Car.  Law- 
Rep.  475;  6  Am.  Dec.  542;  Bond  v. 
(Juattlebaum,  1  McCord,  584;  JO  Am. 
Dec.  702;  King  v.  Kerr,  5  Ohio,  154; 
22  Am.  Dec.  777;  Markland  v.  Crump, 
1  Dev.  &  B.  94;  27  Am.  Dec.  230; 
Elliott  V.  Thompson,  4  Humph.  99;  40 


Am.  Dec.  6.30;  Clark  v.  Parr,  14  Ohio, 
118;  45  Am.  Dec.  529;  Drew  v.  Tov  U>. 
30  N.  H.  531;  64  Am.  Dee.  309;  Wood 
V.  Kingston  Coal  Co.,  48  111.  3,")6;  95 
Am.  Dec.  554;  Stebbins  v.  Wolf,  33 
Kan.  765.  In  Staats  v.  Ten  Eyck,  3 
Caines,  111,  2  Am.  Dec.  254,  the  lead- 
ing case  on  this  point,  Kent,  C.  J., 
said:  "At  common  law,  on  a  writ  of 
warratitht  chartiv,  the  demandant  re- 
covered in  compensation  only  the 
value  for  tlio  land  at  the  time  of  the 
warranty  made,  and  although  the  land 
had  l)ecome  of  increased  value  after- 
wards by  the  discovery  of  a  mine,  or 
by  buildings,  or  otherwise,  yet  the 
warrantor  was  not  to  render  in  value 
according  to  the  then  state  of  things, 
but  as  the  land  was  wlien  tiie  warranty 
was  made.  This  reconi[ieiise  in  value 
on  exciimh'iuin,  as  it  was  anciently 
termed,  consisted  of  lands  of  the 
warrantor,  or  which  his  heir  iulierited 
from  him,  of  equal  value  with  the  land 
from  which  tlie  feofi'ue  was  evicted. 
That  this  was  the  ancient  and  uniform 
rule  of  the  English  law  is  a  point,  as  t 
apprehend,  not  to  be  questioned;  jet 
in  the  early  ages  of  the  feudal  law  on 
the  continent,  as  it  appears,  the  lord 
was  bound  to  recompense  his  vassal  ou 
eviction  with  other  lands  equal  to  the 
value  of  the  feud  at  the  time  of  evic. 
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land  at  the  time  ot  the  ronvoyanco.'  Tlio  covenantor  is 
liable  for  the  real  consideration  paid  hy  the  covenantee, 
Avithout  regard  to  the  parties  receiving  it,  or  the  manner 
of  its  approp^'iation.^  The  price  paid,  if  not  shown,  may 
he  inferred  from  the  value  of  the  land  jiroved  on  the  trial.* 
So  where  land  is  sold  with  warranty,  and  there  is  a  defi- 
ciency in  the  quantity,  tlie  purchaser  is  entitled  to  com- 
pensation for  such  deficiency,  the  value  being  estimated 
at  the  time  when  the  deficiency  was  discovered.*  The 
interest  runs  from  the  date  of  the  deed,  and  not  from  the 
time  of  actual  payment,  whether  before  or  after  such  date.'' 
When  the  original  grantee  has  sold  the  land  to  another, 
and  the  second  purchaser  has  been  evicted,  his  right  of 
recovery  against  the  first  grantor  upon  the  original  cove- 


tion.  But  there  is  no  eviilenee  that 
this  rule  ever  prevailed  in  Eiiglanil, 
nor  do  I  find  in  any  case  that  the  law 
lias  been  altered  since  tiie  introduction 
of  personal  covenants  to  tlie  disuse  of 
the  ancient  warranty.  These  cove- 
nants have  been  deemed  preferable, 
because  they  secure  a  more  easy,  cer- 
tain, and  etFectual  recovery.  But  the 
change  in  the  remedy  did  not  affect 
the  established  measure  of  compensa- 
tion, nor  are  we  at  liberty  now  to  sub- 
stitute a  new  rule  of  damages  from 
mere  speculative  reasoning,  and  that, 
too,  of  duul)tful  solidity.  In  war- 
ranties upon  the  sale  of  chattels,  the 
law  is  the  same  as  upon  the  sale  of 
lands,  and  tlie  buyer  recovers  back 
only  tlie  original  price.  This  is  also 
the  rule  in  Scollaiid  as  to  cliattels. 
Our  law  preserves  in  all  its  ])r,inche3 
synnnetry  and  liarmouy  upon  this  sub- 
ject. In  tlie  modern  case  of  Flureau 
V.  Thornhill,  2  \V.  Black.  1078,  tlie 
court  of  king's  bench  laid  down  this 
doctrine,  that  upon  a  contract  for  a 
purcliase  of  land,  if  the  title  [irove.s  bad, 
and  the  venilor  is,  without  fraud,  in- 
capable of  luakitig  a  good  one,  the 
purchaser  is  not  entitled  to  damages 
for  the  fancied  goodness  of  his  bargain. 
Tlie  return  of  tlie  deposit  money  with 
interest  and  costs  was  all  that  was  to 
be  expected.  Upon  the  sale  of  lands 
the  purchaser  usually  cxamiuea   the 


titles  for  himself,  and  in  case  of  good 
faith  between  the  parties  (and  of  such 
cases  only  I  now  speak),  the  seller  dis- 
closes his  proofs  and  knowledge  of  the 
title.  The  want  ot  title  is  therefore 
usually  a  case  of  mutual  error,  and  it 
would  be  ruinous  and  oppressive  to 
make  the  seller  respond  for  any  acci- 
dental or  extraordinary  rise  in  tiie 
value  of  land.  Still  more  burdensome 
would  the  rule  seem  to  be  if  that  rise 
was  owing  to  the  taste,  fortune,  or 
luxury  of  the  purchaser.  No  man 
could  venture  to  sell  an  acre  of  ground 
to  a  wealthy  purcliascr  without  the 
hazard  of  absolute  ruin.  Tlie  hard- 
ship of  this  doctrine  has  been  ably 
exposed  by  Lord  Karnes  in  his  ex- 
amination of  a  decision  in  the  Scotch 
law,  that  the  vendor  was  bound  to  pay 
according  to  the  increased  value  of  the 
land." 

*  Cummins  I'.  Kennedy,  3  Litt.  118; 
14  Am.  Deo.  45.  See  McKean  v. 
Reed,  Litt.  Sel.  Cas.  395;  12  Am.  Dec. 
318. 

■^  T>oom  V.  Wolfe,  50  Iowa,  280. 
^  Lowe  V.  McDonald,  3  A.  K.  Marsh. 
354;  13  Am.  Dec.  181. 

*  Nelson  r.  Matthews,  2  Hen.  &  M. 
104;  3  Am.  Dec.  620;  Clark  v.  Zeigler, 
79  Ala.  346. 

^  McMillan  v.  Ritchie,  3  T.  B.  Mon. 
348;  16  Am.  Dec.  107. 
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nant  is  limited  to  the  value  of  the  land  at  the  time  of  his 
purchase.' 

The  expenses  of  defending  the  title  include  necessary 
counsel  fces.^  For  improvements  made,  or  for  theincrcase<l 
value  of  the  propert}"^,  no  recovery  can  be  had.^  The  fact 
that  the  vendee  received  no  rents  and  profits  from  the 
premises  cannot  be  taken  into  consideration  to  affect  the 
question  of  damages,  as  a  person  purchasing  real  estate  is 
presumed  to  do  so  because  the  rents  and  profits  will  be 
equivalent  to  the  interest  of  the  money  he  pays  for  it.* 
That  the  land  was  bought  for  a  particular  purpose,  which 
was  known  to  the  vendor,  makes  no  difference.^  Upon  an 
exchange  of  lands,  the  value  of  the  tract  conveyed,  and 
not  that  of  the  tract  received,  is  the  true  criterion  of  dam- 
ages.® Where  thecovenantee  has  purchased  the  paramount 
title,  or  extinguished  the  encumbrance,  the  measure  of 
damages  is  the  sum  actually  and  in  good  faith  paid 
by  hirn  for  it,  and  the  amount  expended  by  him  in 
defending  his  possession,  provided  such  sums  do  not 
exceed  the  purchase-money  and  interest.'  If  the  cove- 
nantee extinguished  the  paramount  title  for  a  nominal 
sum,  the  damages  are  measured  by  such  sum,  with  an. 
allowance  for  trouble  and  expense.^  The  damages  are 
nominal,  though  the  warrantor  had  not  the  title  when  he 
made  his  conveyance,  if,  before  recovery  against  him,  he 
has  obtained  the  title."     If  a  vendor  sells  land  with  war- 


1  Dickson  v.  Desire,  23  Mo.  151;  CO 
Am.  Deo.  OGl. 

•^  Daltoii  V.  Bowker,  8  Nev.  190; 
Smith  p.  Sprague,  40  Vt.  43;  Harding 
V.  Larkin,  41  111.  413;  Rdhertson  v. 
Lemon,  2  IJusli,  301 ;  Andrew.^  v. 
Davison,  17  N.  H.  413;  43  Am.  Doc. 
iSM.  Contra,  Turner  v,  Miller,  42  Tex. 
418;  10  Am.  Kep.  47;  Gragg  v.  Kich- 
anlson,  25  Ga.  5GG;  71  Am.  Dec. 
190. 

»  Marston  v.  Hobbs,  2  Mass.  433;  3 
Am.  Dee.  61;  Pitcher  v.  Livingston,  4 
Johns.  1;  4  Am.  Doc.  229;  WiUson  v. 
Willaon,  25  N.  H.  229;  57  Am.  Dec. 
320. 


♦  Spring  V.  Chase,  22  Me.  50J;  39 
Am.  Dec.  595. 

^riiillips  V.  Reichert,  17  Iml.  120; 
79  Am.  Deo.  4G3. 

•^  Cumniins  r.  Kcnncily,  3  Litt.  118; 
14  Am.  Dec.  45. 

'  McGary  v.  Hastings,  .39  Cal.  300; 
2  Am.  Hi:p.  4r)G;  lliohanls  ?-.  Iowa 
Homestead  Co.,  44  Iowa,  304;  24  Am. 
Hop.  745;  Price  v.  Deal,  90  N.  C.  290; 
Walker  v.  Doaver,  79  Mo.  GG4;  Amos 
V.  Croshy,  74  Ga.  793. 

8  Letlingwell  i>.  Elliott,  8  Pick.  445; 
19  Am.  Dec.  343. 

"  Baxter  v.  Bradbury,  20  Me.  2G0; 
37  Am.  Dec.  50. 
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ranty  of  title,  and  at  the  time  the  land  has  been  rented 
by  his  agent,  without  his  direction  or  knowledge,  and  the 
vendee  is  thereby  delayed  in  getting  possession,  the  meas- 
ure of  damages  is  the  fair  rental  value  for  the  lost  time; 
and,  prima  facie,  the  rent  agreed  to  bo  paid  by  the  tenant 
is  the  fair  rental  value.'  So  in  an  action  by  a  grantee  of 
land  against  the  grantor  for  breach  of  covenants  of  war- 
ranty in  the  eviction  of  the  grantee  by  a  mortgagee,  the 
measure  of  damage  is  the  amount  of  the  mortgaged  debt, 
and  interest,  if  less  than  the  full  value  of  the  estate.''  The 
meai.''  ■  ^  damages,  where  a  third  person  has  recovered 
jucif.^  t  ■  1  partition  for  an  undivided  third  part  of  the 
land,  is  one  third  of  the  purchase-money,  with  interest.' 
Who  ii  (rrrantee  with  warranty  has  recovered  against  the 
grantor  ulier  ev;ction  suirered,the  latter  may  recover  upon 
a  prior  covenant  of  quiet  enjoyment  the  amount  he  has 
been  obliged  to  pay  his  grantee.* 

But  it  is  held  in  some  of  the  states  that  damages  for 
breach  of  these  covenants  should  be  ascertained  by  the 
value  of  the  land  at  the  time  of  eviction.® 

In  an  action  upon  the  covenant  against  encumbrances, 
the  damages  are  the  diminution  in  value  of  the  estate  by 
reason  of  the  existence  of  the  encumbrances.^  Only  nomi- 
nal damages  are  recoverable,  unless  the  covenantee  can 
show  actual  damage.''     Where  he  has  had  to  pay  money 


'  Morelanil  v.  Metz,  24  W.  Va.  119; 
49  Am.  Hop.  LMG. 

'■'  Furnas  v.  Durgin,  119  ^Mass.  500; 
20  Am.  Kcp.  ;UI. 

^  Wright  V.  Nipple,  92  Ind.  310. 

*  Marlvlaiul  i:  TiioUer,  1  Duv.  &  B. 
94;  27  Am.  Due.  2:^0. 

•'  Horaloid  v.  Wriglit,  Kirhy,  .3;  1 
Am.  Di'c.  S;  Sterling  ik  Poet,  14  Conn. 
245;  Drury  v.  Shumwav,  1  Cliip.  D. 
110;  1  Am.  Dec.  701;  \Vel)ltur  v.  Cou- 
sey,  12  La.  Ann.  534;  Coleman  r\  Bal- 
lard, 13  La.  Ana.  512;  CuHJiman  v. 
Blanchanl,  2  Me.  260;  11  Am.  Dec. 
70;  Hanly  v.  Kelson,  27  Me.  525;  Gore 
V.  Brazier,  3  Ma.sa.  5J";  .>  Am.  Dec. 
182;  Wymaii  v.  Ballard,'  12  Mass.  304; 


Smith  V.  Strong,  14  Tick.  128;  Keeler 
r.  Wood,  30  Vt.  242;  Smith  v.  Sprague, 
40  Vt.  43;  Park  v.  Bates,  12  Vt.  381; 
3(3  Am.  Dec.  347. 

*  Leake  on  Contracts,  1074;  Bronson 
V.  Coffin,  108  Mass.  175;  11  Am.  Rep. 
335.  "By  the  breach  of  a  covenant 
against  encumbrances  the  purchase- 
money  becomes  instantly  revendieable, 
with  interest,  except  for  any  time 
during  whicli  the  purchaser  may  liave 
been  in  the  perception  of  profits,  actual 
or  potential,  which  could  not  be  recov- 
ered from":  Patterson  v.  Stewart,  6 
Watts  &  S.  527;  40  Am.  Dec.  580. 

'  Boone  on  Real  Property,  318;  Pres- 
cott  V.  Trueman,  4  Mass.  027;  3  Am. 
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to  remove  the  encumbrance,  the  measure  of  liis  damage 
is  what  he  paid,  or  reasonably  should  have  paid,  there- 
for,' provided  it  is  not  more  than  the  vahic  of  the  hind.^ 
The  grantee  may  remove  the  encumbrance  before  it  is 
due,  and  if  he  does  so,  may  recover  of  the  grantor  the 
amount  necessarily  paid  to  effect  such  removal.'  Where 
the  breach  of  a  covenant  against  encumbrances  or  for 
quiet  enjoyjnent  consists  simply  of  tlie  existence  of  an 
unexpired  term  or  lease,  the  measure  of  damages  is  the 
value  of  the  use  of  the  premises  for  the  time  the  grantee 
has  been  deprived  of  the  use  of  them.* 

The  covenant  to  sell  and  convey  requires  the  giving  a 
good  title  to  the  covenantee  free  from  all  encumbrances. 
On  a  breach  of  such  covenant,  the  covenantee  may  recover 
the  value  of  certain  services,  part  consideration  for  the 
covenant,  with  interest.*  On  the  breach  of  a  covenant  to 
convey,  the  measure  of  damages  is  the  value  of  the  land 
at  the  time  fixed  for  the  conveyance,  with  interest."  The 
measure  of  damages  in  an  action  of  covenant  on  an  execu- 
tory contract  for  the  sale  of  land  by  the  covenantor,  where 
the  former  has  been  put  in  possession,  and  has  not  been 
evicted,  the  breach  consisting  in  the  covenantor  failing  to 
convey  and  in  his  not  having  the  legal  title,  is  the  pur- 
chase-money paid,  with  interest  for  the  time  for  which 
the  covenantee  may  be  accountable  for  the  profits  of  the 
land  to  the  true  owner.''     On  breach  of  a  covenant  to  con- 


Pec.  249;  De  La  Vergne  v.  Norria,  7 
Johns.  SoO;  5  Am.  Doc.  281;  WilUon 
V.  Willson,  25  N.  H.  227;  57  Am.  Dec. 
320;  Keud  v.  Pierce,  30  Me.  455;  58 
Am.  Dee.  701. 

'  Brousou  V.  Coffin,  108  Mass.  175; 
11  Am.  Rep.  335;  Seliotield  v.  Iowa 
Homestead  Co.,  32  Iowa,  317;  7  Am. 
Hep.  197;  Gutlirie  v.  llu.saell,  40  Iowa, 
20'J;  20  Am.  Rep.  135;  Trescott  v. 
Tnienian,  4  Mass.  C27;  3  Am.  Dec. 
249;  Foote  v.  Burnet,  10  Ohio,  317; 
30  Am.  Dec.  90;  Reed  v.  Pierce,  30 
Me.  455;  58  Am.  Dec.  701;  Grant  v. 
Tallman,  20  N.  Y.  191;  75  Am.  Deo. 
384.  The  reasonableness  of  the  sum 
248 


is  a  question  for  the  jury:  St.  Louis  v, 
Bismol!,  40  Mo.  157. 

■'  Kelsey  r.  llemer,  43  Conn.  129;  21 
Am.  Rt'p.  038;  Foote  i\  Burnet,  10 
Ohio,  317;  30  Am.  Dec.  90. 

^  Funk  V.  Voneida,  11  Serg.  &  R. 
110;  14  Am.  Dec.  017. 

*  Fritz  V.  Pusey,  31  Minn.  308. 

5  Sibley  v.  Spring,  12  Me.  460;  28 
Am.  Dec.  191. 

«  Cock  r.  Taylor,  2  Over.  49;  5  Am. 
Dec.  49;  Kennedy  v.  Kennedy,  2  Bibb, 
404;  5  Am.  Dec.  029. 

'  Thompson  v.  Guthrie,  9  Leigh,  lOlj 
33  Am.  Dec.  225. 
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vey  by  a  bona  fide  vendor  who  believed  that  he  had  a  good 
title  at  the  time  of  making  the  contract,  but  afterwards 
discovered  that  he  had  not,  and  refused  to  receive  any 
part  of  the  purchase-money,  only  nominal  damages  can 
be  recovered.' 

Whatever  remedy  for  damages  exists  under  covenants, 
express  or  implied,  belongs  to  a  court  of  law,  and  not  to  a 
court  of  equity.'^  But  if  the  vendor  acts  mala  fide,  and  re- 
fuses to  convey  because  the  land  has  increased  in  value, 
the  vendee  may  compel  a  specific  performance,  or  recover 
as  damages  the  difference  between  the  contract  price  and 
the  enhanced  value.' 


§  2305.     Cancellation  of  Deeds  and  Other  Instruments. 

— Equity  will  compel  the  surrender  of  deeds  or  other  in- 
struments obtained  by  mistake  or  fraud,  or  held  for  fraud- 
ulent, inequitable,  and  unconscionable  purposes.  "  The 
jurisdiction  exercised  in  cases  of  this  sort  is  founded  upon 
the  administration  of  a  protective  or  preventive  justice, 
in  analogy  to  the  principle  quia  timet;  that  is,  for  fear 
that  such  instruments  might  afterwards  be  vexatiously 
or  injuriously  used,  when  the  evidence  to  impeach  them 
was  lost,  or  that  they  might  be  already  clouding  the  title 
or  interest  of  the  party."  *  Therefore  a  party  has  a  right 
to  come  into  equity  to  have  agreements,  deeds,  or  securi- 
ties canceled,  rescinded,  or  delivered  up,  where  he  has  a 
defense  to  them  good  in  equity,  but  not  capable  of  being 
made   available   at   law.^     As   to  voidable    instruments, 


»  Baldwin  v.  Munn,  2  Wend,  399;  20 
Am.  Dec.  620. 

^  Chesterinan  v.  Gardner,  5  Johns. 
Ch.  29;  9  Am.  Dec.  265. 

=•  Baldwin  v.  Munn,  2  Wend.  399;  20 
Am.  Dec.  627. 

*  Snell's  Equity,  516;  Pomeroy's 
Eq.  Jur.,  sec.  1377;  Hagar  v.  Shind- 
ler,  29  Cal.  47;  Eekman  v.  Eckman, 
55  Pa.  St.  269;  Downing  v.  Wher- 
rin,  19  N.  H.  9;  49  Am.  Dec.  139; 
Holland  v.   Mayor,   11   Md.   186;    69 


Am.  Dec.  195;  Polk  v.  Rose,  25  Md. 
153;  89  Am.  Doc.  773;  8initli  v.  Smith, 
23  Wis.  176;  99  Am.  Dec.  153;  Stan- 
ton V.  Miller,  65  Barb.  58.  In  such 
suit  it  is  proper  to  decree  that  the 
deeds  constituting  tlie  cloud  be  set 
aside  and  removed;  but  the  court 
should  not  decree  that  the  holder  of 
sucli  deed  convey  his  title  thereunder 
to  the  complainant:  Ruckeru.  Dooley, 
47  111.  377;  95  Am.  Dec.  615. 
»  Snell's  Equity,  517. 
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equity  will  set  aside  or  cancel  them  in  the  following  cases, 
viz.:  1.  Where  there  was  some  actual  fraud  in  the  party 
defendant,  in  which  the  party  plaintiff  had  not  partici- 
pated; 2.  Where  there  was  some  constructive  fraud 
against  public  policy,  and  the  party  plaintiff  had  not 
participated  therein;  3.  AVhere  there  was  some  con- 
structive fraud  against  public  policy,  and  although  the 
party  plaintiff  had  participated  therein,  yet  public  policy 
would  have  been  defeated  by  allowing  the  instrument  to 
stand;  4.  Where  there  was  some  constructive  fraud  in 
both  parties,  but  they  were  not  both  of  them  in  pari  de- 
lido}  And  on  the  same  principle,  equity  will  order  the 
cancellation  or  delivery  up  of  void  documents  in  all 
cases  in  which  the  delivery  up  of  the  document  might 
help  to  prevent  the  perpetration  of  some  further  wrong." 

But  equity  will  not  order  the  cancellation  or  delivery  up 
of  a  deed  or  other  instrument  which  is  void  on  its  face;^* 
nor  where  the  party  seeking  relief  was  the  sole  guilty  party 
or  where  he  had  participated  equally  and  deliberately  in 
the  fraud;  or  where  the  agreement  was  founded  on  ille- 
gality, immorality,  or  some  unconscionable  conduct  on 
his  part;*  nor  a  mere  voluntary  agreement  not  enforce- 
able in  a  court,  but  not  fraudulent;*  nor  where  the  com- 
plainant has  an  adequate  remedy  at  law.® 

A  grantee,  by  destroying  his  own  deed,  does  not  revest 
the  title  in  his  grantor.^     The  cancellation  or  destruction 

'  Snell's  Equity,  .518;   Hamilton  v.  7  Ves.  10;   Threfall  v.  Lunt,  7   Sim. 

Batlin,  8  Mimi.  40;?;  83  Am.  Dec.  787.  C27;    Hurd  v.  Billington,  G  Gr.   145. 

'■'  Snell's    Ecjuity,    519;     Pomeroy'a  But  alitcr,  where  such  deed  is  prima 

Eq.  Jur.,  sec.  1377;  Rumingtou  ra])er  J'dcie  valid  if  its  recitals  are  sustained: 

Co.    V.   O'Douglierty,   81    N.   Y.   474;  Lyon  v.  Hunt,  11  Ala.  295;  46  Am. 

Hamilton  v.  Cummiugs,  1  Johns.  Ch.  Dec.  216. 

517.  *  Snell's  Equity,  519;  Franco  v.  Bol- 

8  Elliott  r.  Piersoll,  1  McLean,   II;  ton,  3  Ves.  Jr.  372;  St.  John  v.  St. 

Piersdll  V.  Elliott,  6  Pet.  95;  Gray  v.  John,  11  Ves.  535;  Ayerst  v.  Jenkins, 

C'oaM,  23  L)wa,  344;  Ward  v.  Dewey,  L.  R.  16  Eq.  275. 

16  N.  Y.  519;  Vandoren  v.  Mayor,  9  *  SnoU's  Equity,  517. 

Paige,    388;    Munaon   v.    Munson,    28  •  Munson  v.  Munson,  28  Conn.  582; 

Conn.  582;  73  Am.  Dec.  693;  Scott  v.  73  Am.  Dec.  693. 

Onderdonk,  14  N.  Y.  9;  67  Am.  Dec.  'Van   Hook   v.   Simmons,  25   Tex. 

106;    Simpson    r.    Lord    Howden,    3  Supplement,   323;  78   Am.  Dec.  573; 

Mylue  &  0.  97;  Bromley  v.  Holland,  Howard  v.  Huffman,  3  Head,  562;  75 


§  2306 


CONTRACTS. 


387G 


of  a  (Icod  convoying  land  will  not  revest  the  title  in  the 
alienor,  although  done  hy  mutual  consent,  and  with  a  view 
to  that  object;'  nor  will  the  surrender  or  redelivery  of 
a  deed  by  the  grantee  to  the  grantor  with  intent  to  cancel 
it.'^  No  alteration  of  a  deed  after  the  title  has  passed  there- 
under, by  whomsoever  made,  or  with  whatever  purpose, 
can  revest  the  grantor  with  the  title.^  But  it  has  been 
held  that  the  contents  of  a  deed  cannot  be  proved  if  the 
deed  has  been  surrendered  and  destroyed  by  the  party's 
own  voluntary  act  or  consent;  and  such  surrender  and 
destruction  of  an  unrecorded  deed  may  have  the  effect  of 
divesting  his  title  by  estopping  him  from  proving  the 
contents.* 


§  2306.     Reformation  of  Deeds  and  Other  Instruments. 

—  Where,  by  mistake,  a  deed  or  other  instrument  inter' 
vivos  is  not  what  parties  intended,  or  there  is  a  mistake 
in  it,  other  than  a  mistake  in  law,  and  the  mistake  is 
clearly  made  out  by  admissible  and  satisfactory  evidence, 
or  is  admitted  by  the  other  side,  or  is  evident  from  the 
nature  of  the  case  or  from  the  rest  of  the  deed,  equity  will 
rectify  the  mistake.*  A  mistake  will  be  corrected  in  a  de- 
fective conveyance,  whether  it  be  in  regard  to  a  common- 
law  or  to  a  statutory  requisite."     So  equity  will  relieve 


Am.  Dec.  7S.3;  Oiigins  v.  Van  ftorder, 
10  Mich.  523;  82  Am.  Dec.  55;  Sutton 
V.  Jervis,  31  Ind.  2()o;  9i)  Am.  Dec.  031; 
Stapp  r.  Wilkinson,  80  Ala.  47. 

'  Til)oau  V.  Tibeau,  19  Mo.  78;  59 
Am.  Dec.  329. 

■^  Lawton  v.  Gordon,  .34  Cal.  .30;  91 
Am.  Dec.  070;  Taliaferro  v.  Rolton,  34 
Ark.  503.  Hut  see  Sawyer  v.  Peters, 
SON.  H.  14.3. 

^  Alexander  v.  Hickox,  34  Mo.  490; 
80  Am.  Dec.  118. 

*  Speer  v.  Speer,  7  Ind.  178;  03  Am. 
Dec.  418. 

•'■  Snell's  Equity,  sec.  375;  Pomeroy's 
Eq.  Jur.,  sec.  845;  De  Jarnett  v. 
Cooper,  59  Cal.  703;  Elliot  v.  Sockett, 
108  U.  S.  132;  Aldridge  v.  Weems,  2 
Gill  &  J.  30;  19  Am.  Dec.  250;  New- 


comer V.  Kline,  11  Gill  &  J.  457;  37 
Am,  Dec.  74;  Willis  v.  Henderson,  4 
Scam.  13;  .38  Am.  Dec.  120;  Mosby  r. 
Wall,  23  Miss.  81;  55  Am.  Dec.  71; 
Luiteiisdorfer  v.  Delphy,  15  Mo.  100; 
55  Am.  Dec.  137;  (Jreer  v.  Caldwell, 
14  (Ja.  207;  58  Am.  Dec.  553;  Dunham 
V.  Chatliam,  21  Tex.  231 ;  73  Am.  Dec. 
228;  Price  *-.  Cutts,  20  Ga.  142;  74 
Am.  Dec.  52;  Thoni])son  r.  Mar.shall, 
30  Ala.  504;  70  Am.  Dec.  328;  Nat. 
Fire  Ins.  Co.  v.  Crane,  10  Md.  200;  77 
Am.  Dec.  289;  Smith  v.  Jordan,  13 
Minn.  204;  97  Am.  Dec.  232;  Kilmer 
V.  Smith,  77  N.  Y.  220;  33  Am.  Rep. 
013;  Turner  v.  Shaw,  9  Am.  St.  Rep. 
319. 

«  Beardsley  v.  Knight,  10  Vt.  185; 
33  Am.  Dec.  193. 
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agninst  mistake  of  law  in  drawing  an  instrument  so  as 
to  make  it  conforni  to  tlio  plain  intention  of  the  parties.' 
AVhere,  through  a  mistake,  a  deed  made  honajidc,  and  for 
n  valuahlo  consideration,  has  been  defectively  executed, 
equity  will  decree  that  a  new  deed  bo  executed.''  So  where 
a  deed  has  been  lost,  the  execution  of  another  will  be  de- 
creed.' So  equity  will  reform  a  misdescription  in  a  con- 
veyance founded  on  n  consideration,  though  the  deed  is 
a  quitclaim,  and  coniairs  no  covenants.''  So  equity  has 
power  to  correct  mistakes  in  wills.' 

Equity  has  exercised  jurisdiction  to  reform  deeds  and 
other    instruments    where  void  for    patent    ambiguity;" 
where,  through  mistake,  the  whole  of  the  premises  is  con- 
veyed upon  trusts,  when  the  intention  was  to  convey  only 
one  portion  on  trusts,  and  the  remainder  in  fee-simple;^ 
where  a  commissioner  of  deeds,  who,  being  a  commissioner 
for  two  states,  by  mistake  describes  himself  in  his  certifi- 
cate of  acknowledgment  as  commissioner  of  deeds  for  the 
wrong  state ;^  where  a  tract  of  land  intended  by  parties 
to  be  included  in  a  mortgage  is  omitted  therefrom   by 
mistake; **  where  a  party  sells  land  according  to  a  map 
as  containing  "fifteen  acres,  more  or  less,"  and  in  the 
deed  describes  the  land  according  to  the  map,  but  is  in- 
duced by  the  fraudulent  representations  of  the  grantee  to 
alter  the  description  so  as  to  make  it  include  an  addi- 
tional twenty-seven  acres,  the  grantor  being  ignorant  of 
the  effect  produced   by  the  alteration;'"  where  an  attor- 
nc}^  in  drawing  a  deed,  by  which  a  father  convey-  a  life 
estate  to  his  daughter,  neglects  to  insert  "for  her  sole  and 


1  Evants  r.  Strode,  1 1  Ohio,  480;  38 
Am.  Due.  744. 

'^  Soiiicrvillo  r.  Trueinan,  4  Har.  & 
McH.  4:5;  1  Am.  Dec.  .SSi». 

•'  Wade  r.  Ureeuwood,  '2  Rob.  (La.) 
474;  40  Am.  Dec.  75!);  Hord  r. 
Eaugh,  7  Humph.  576;  40  Am.  Dec. 
91. 

*  Deford  v.  Mercer,  24  Iowa,  118;  92 
Am.  Dec.  4G0. 


"  Wood  r.  White,  32  Me.  340;  52 
Am.  Dec,  054. 

«  Campbell  r.  Johnson,  44  Mo.  247. 

'  Kiikr.  Zell,  1  McAr.  110. 

*  Simpson  r.  Montgomery,  25  Ark. 
305;  !»!)  Am.  Dec.  229. 

»  White  V.  Wilson,  6  Blackf.  448; 
39  Am.  Dec.  437. 

'»  Rea<l  V.  Cramer,  2  N.  J.  Eq.  277; 
34  Am.  Dec.  205. 
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Hopnrato  benefit";'  wliere  a  deed  is  defectively  executed.' 
The  power  to  I'efonu  inslruinents  is  exercised  by  courts 
of  equity  with  great  caution,  and  never  unless  a  proper 
case  is  made  by  the  pleadings.'  A  written  instrunic"'*" 
will  not  bo  reformed,  unless  the  evidence  of  mistake 
clear  and  convincing.* 

§  2307.  When  Relief  not  Given.  — Equity  will  not  re- 
lieve when  the  mistake  is  not  as  to  the  contents  of  the  in- 
strument,but  as  to  its  legal  eflect;'  norwhereneilhcr  fraud, 
mistake,  nor  surprise  is  proved,  and  the  deed  is  such  as 
the  parties  designed  it  to  be;"  nor  where  the  deed  is  volun- 
tary;^ nor  where  it  is  illegal,  or  relates  to  an  illegal 
matter;*  nor  where  the  mistake  was  not  mutual;"  nor 
where  the  mistake  arose  from  negligence;"'  nor  where 
the  correction  is  not  asked  for;  "  nor  where  the  complain- 
ing party  has  been  guilty  of  laches."^     A  grantor  can- 


»  Stone  V.  Hale,  17  Ala.  557;  52  Am. 
Dec.  185. 

'  Carter  v.  Champion,  8  Conn.  549; 
21  Am.  Dec.  695. 

»  Strieker  v.  Tinkham,  35  Ga.  176; 
89  Am.  Dec.  280. 

♦  Hinton  v.  Citizens'  Ins.  Co.,  63 
Ala.  488;  Sable  v.  Maloney,  48  Wis. 
XU;  Sawyer  v.  Hovey,  3  Allen,  331; 
81  Am.  Dec.  659. 

"  Toopa  V.  Snyder,  70  Ind.  554; 
Leavitt  v.  Palmer,  3  N.  Y.  19;  51  Am. 
Dec.  333;  Pierson  v.  Armstrong,  1 
Iowa,  282;  63  Am.  Dec.  440;  Anderson 
V.  Tydings,  8  Md.  427;  63  Am.  Dec. 
708;  Jordan  v.  Stephens,  51  Me.  78; 
81  Am.  Dec.  556.  As,  for  example,  the 
mistake  of  the  grantor  as  to  the  legal 
efifect  of  the  language  used  in  the  deed, 
if  the  language  is  such  as  he  intended 
should  be  used:  Burt  v.  Wilson,  28 
Cal.  6b2;  87  Am.  Dec.  142.  A  grantee 
who  relies  upon  the  recital  in  a  deed 
of  the  number  of  acres  conveyed  as  a 
guaranty  of  quantity  thereby  mistakes 
the  legal  effect  of  the  instrument,  and 
cannot  obtain  any  relief  upon  that 
ground:  Martin  v.  Hamlin,  18  Mich. 
354;  100  Am.  Dec.  181. 

«  McElderry  v.  Shipley,  2  Md.  25; 
66  Am.   Dec.  703;  Bradford  v.  Brad- 


ford, 54  N.  H.  403;  Story  v.  Conge», 
36  N.  Y.  073;  93  Am.  Dec.  546. 

'  Eaton  V.  Eaton,  15  Wis.  259; 
Petesch  v.  Hanibach,  48  Wis.  443; 
Powell  V.  Powell,  27  Ga.  36;  73  Am. 
Dec.  724.  But  the  rule  that  a  deed 
will  not  be  reformed  at  the  iiiatance 
of  mere  volunteers  does  not  apply  to 
a  dispute  between  two  volunteers 
claiming  under  the  same  deed,  when 
the  grantor  has  no  interest  in  the  con- 
troversy: Adair  v.  McDonald,  42  Ga. 
500. 

« Henkle  v.  Ins.  Co.,  1  Ves.  Sr.  317; 
Petesch  v.  Hambach,  48  Wis.  443. 

»  De  Jarnatt  v.  Cooper,  59  Cal.  703. 
But  when  the  actual  grantor  in  a  deed 
is  merely  a  nominal  party  who  haa 
parted  with  his  interest  to  other  third 

Cersons,  and  the  contract  is  in  fact 
etween  them,  and  the  mistake  is  mu- 
tual between  the  parties  at  interest, 
equity  will  correct  a  mistake,  mutual 
as  to  the  several  parties,  though  the 
nominal  actor  has  made  no  mistake, 
but  merely  did  as  he  was  directed: 
Murray  v.  Sells,  53  Ga.  257. 

'•  Brown  v.  Pagan,  71  Mo.  563;  Toopa 
V.  Snyder,  70  Ind.  554. 

"  Gambles.  Daugherty,  71  Mo.  599. 

"  Sable  V.  Maloney,  48  Wis.  331. 
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I'oroquiro.l  to  oxccutn  a  .second  doorl   v.l 
-ocuted  has  boon  lost  or  d  s    ot H  Ml      "n  ^'''''''^' 
possosHion.^     A  deed  will  ,  '    ^^    V''"'"  '"  ^^'^^  g''^^"too'H 

ti-oin.  aftor  an ::;!:' :;;;:;;:7^  7-7--nts 

"Saiiiit  thodofondnnf.  i     /.  '''  '''""  l^i-^n^'lit 

--V0.,  aiL:' :;;::  ^ ::;:  j;'"^>^^^^^ 

by  tSs'^'Zi,;;^;;,l;x;!;;;°;^";:';f;(/^vo  lots,  one  occupied 

Knge  in  which  his  wife  j  i:  n  '  J!  .]'^''  vahus  gavo  a  n!ort- 
Ky  nnstaico,  the  dood  ( hvs, '  i t  '  V^  to  cover  1.  «  homestead, 
^n'^ntly  died,  Md,  tlnU  U  e  foo  hi     l^'n    ''   ,   "  '^"^''"^  ^"''«^-'- 

63  Am.  Dec.  3G2.  ' 
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CHAPTER  CIX. 


CONTRACTS  IN  WRITING. 


§  2308.  Form  of  —  Signing,  etc. 

§  2309,  Terms  not  included  in  final  written  contract  not  binding. 

§  2310.  Written  contract  cannot  be  varied  by  extrinsic  evidence. 

§  2311.  Exceptions — To  prove  agreement. 

§  2312.  Exceptions  —  Want  of  or  failure  of  consideration. 

§  2313.  Latent  ambiguity. 

§  2314.  Fraud,  duress,  illegality,  etc. 

§2315.  Construction  of  wr- 'ten  contracts. 

§  231(5.  Intent  of  parties         e  followed,  if  possible. 

§  2317.  Words  to  be  con  ,i    jd  according  to  their  ordinary  meaning. 

§  2318.  General  words  restricted  to  things  ejusdem  generis. 

§  2319.  In  favor  of  validity  of  contract. 

§  2320.  Against  person  using  doubtful  language. 

§  2308.  Form  of  —  Signing,  etc.  —  To  bind  r.  party  to 
a  written  contract,  it  is  not  essential  that  liis  signature 
should  be  at  the  end  of  it.  "  If  he  writes  his  name  in 
any  part  of  the  agreement,  it  may  be  taken  as  his  signa- 
ture, provided  it  was  there  written  for  the  purpose  of  giv- 
ing authenticity  to  the  instrument,  and  thus  operating 
as  a  signature."*  A  note  not  signed  at  the  bottom  of  the 
instrument,  but  at  the  end  of  the  last  sentence  but  one, 
binds  the  signer."  One  may  sign  a  contract  with  the 
English  translation  of  his  French  name;'  or  with  his 
initials;'*  or  his  signature  may  be  affixed  by  procuration 
or  adoption.^  A  contract  may  bind  both  parties  named 
therein,  although  signed  only  by  one.^  Except  when 
required  by  statute,  a  written  contract  need  not  state  its 
consideration.^  At  common  law,  all  contracts  not  under 
seal  are  contracts  by  parol.* 


'  Fulshear  v.  Randon,  18  Tox.  275; 
70  Am.  Dec.  281;  Steiniiiger  r.  llooh, 
39  Pa.  St.  2G3;  80  Am.  Dec.  rj21. 

'^  Fulshear  v.  Randon,  18  Tex.  275; 
70  Am.  Dec.  281. 

^  Augur  V.  Couture,  68  Me.  427. 

*  Palmer  v.  Stephens,  1  Denio,  471. 


^  Davis  V.  Cleghorn,  25  111.  212. 

*  Gary  v.  Mulntyro,  7  Gal.  173; 
Luckliart  v.  Ogdeii,  IVJ  C^al.  547. 

'  Bartlett  v.  Matson,  1  Mo.  App. 
151. 

"  Ouigly  V.  Muse,  15  La.  Ann.  197; 
Stabler  v.  Cowman,  7  Gill  &  J.  284. 
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one, 
L  the 
1  his 
at  ion 
ed 
hell 


am 


Iw 


Ue  its 
inder 


112. 
III.  173; 

App. 

1.  197; 
284. 


Illustrations.  —  A  written  agreement  was  shown  and  read 
to  the  party,  and  slie  took  a  pencil  for  the  purpose  of  writing 
her  name,  but  perceived  that  her  name  was  already  written, 
and  said  that  she  supposed  that  it  was  all  right.  Held,  a  suf- 
ficient execution:  Speclcels  v.  Sax,  1  E.  D.  Smith,  253. 

§  2309.  Terms  not  Included  in  Final  Written  Contract 
not  Binding. —  Representations  made  and  terms  offered 
during  the  negotiation  of  a  contract,  and  which  are  not 
comprehended  in  the  final  written  agreement  of  the  par- 
ties, are  excluded  from  the  contract.^ 

§  2310.  Written  Contract  cannot  be  Varied  by  Extrin- 
sic Evidence.  —  A  contract  in  writing  cannot  be  varied, 
a»iered,or  added  to  by  extrinsic  evidence  of  the  intention 
of  the  parties.'^  But  this  rule  applies  only  to  a  written 
contract  which  is  in  force  as  a  binding  obligation.' 

§  2311.      Exceptions  —  To  Prove  Agreement.  —  Parol 

evidence  is,  of  course,  admissible  to  prove  the  agreement; 
as,  for  example,  the  signatures  of  the  parties  to  the  docu- 
ment,* also,  the  time  when  it  was  made,  where  no  date 
appears.^  So  it  may  be  shown  that  it  was  signed  upon  a 
condition  which  has  not  been  performed.*    So  a  collateral 

*  Hopkins  c.  Tanqneray,  15  Com. 
B.  130;  Cowley  r.  Watts,  '22  [..  J.  Cf.m. 
r.  5'Jl;  Tye  v.  Fyinuore,  3  Camp.  4G2; 
Pickering  c.  Dowson,  4  Tatint.  771). 

'■*  (io-ss  V.  Lord  Nuiient,  5  Barn.  & 
Adol.  G4;  Pei'kin.s  r.  Young,  KjCJray, 
.385);  Cocke  v.  Bailey,  4-_>  Miss.  81; 
Kirk  V.  Hartman,  G3  Pa.  St.  •)7;  Hal- 
liday  v.  Hart,  30  N.  Y.  474;  Erwin  v. 
Saunders,  1  Cow.  249;  13  Am.  Dec. 
5120;  Mott  y.  Richtmeyer,  57  N.  Y.  4<t; 
Van  Bokkeleu  v.  Taylor,  G-_>  N.  Y.  lO.'j; 
Heilner  r.  Imhrie,  G  Serg.  &  R,  401; 
Hiigey  i\  Hill,  75  Pa.  St.  108;  15  Am. 
Rep.  583;  Pennsylvania  Canal  Co.  v. 
Betts,  1  Week.  Not.  Cas.  328;  Gavin- 
zel  r.  Crump,  22  Wall.  308;  Kveleth 
?\  Wilson,  15  Mo.  109;  Bromley  v. 
Elliott,  38  N.  H.  287;  75  Am.  Dec.  182; 
Bond  I'.  Clark,  35  Vt.  577;  Bleckley 
V.  Munson,  13  Conn.  299;  Rogers  v. 
Colt,  2!  N.  J.  L.  704;  Young  v.  Frost, 
5  Gill,  287;  Hill  v.  Peytou,  21  Gratt. 


38G;  Fankboner  r.  Fankboner,  20  Ind. 
02;  Jolmsou  v.  Pollock,  58  III.  181; 
Warren  r.  Crew,  22  Iowa,  315;  Irish 
?'.  Dean,  39  Wis.  502;  Ruiz  r.  Norton, 
4Cal.  359;  GO  Am.  Dec.  G18;  Lemaster 
V.  Barckliart,  2  Bil)l),  25;  Falconer  v. 
C-arrison,  1  McCord,  209;  Davis  v. 
Moody,  15  Ga.  175;  West  ?".  Kelly, 
19  Ala.  35:A;  54  Am.  Dec.  192;  Lay- 
cock  V.  Davidson,  11  La.  Ann.  328; 
Peers  v.  Davis,  29  Mo.  184;  Koehring 
V.  Muommiuiihotf,  Gl  Mo.  403;  21 
Am.  Rep.  402;  Richardson  i\  Corn- 
stock,  21  Ark.  G9;  Donley  v.  Bush,  44 
Tex.  ];  Greeul.  Ev.,  sees.  275-281; 
Knowlton  v.  Kcenan,  14G  Mass.  8G; 
4  Am.  St.  Rep.  283. 

^  McFarlaiid  v.  Sikos,  54  Conn.  250; 
1  Am.  St.  Rep.  111. 

*  Leake  on  Contracts,  183. 

*  Li:ake  (m  Contracts,  185. 

•5  Pierce  r.  Woodward,  G  Pick.  206; 
Shugart  o.  Moore,  78  Pa.  St.  409. 
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or  additional  agreement,  made  at  the  time  of  signing  a 
written  agreement,  may  be  separately  proved,  although  not 
referred  to  in  tlie  written  agreement.^  So  extrinsic  evi- 
dence is  necessary  to  sliow  the  identity  of  the  persons 
charged  with  the  contract  with  the  parties  named  and 
described  in  tlie  written  document;^  to  poii.t  out  the 
property  described  in  the  contract."  So  it  may  be 
shown  that  the  contract  was  made  subject  to  a  usage  of 
trade.* 

§  2312.  Exceptions — Want  of  or  Failure  of  Consid- 
eration.— Evidence  is  admissible  to  prove  a  want  of  con- 
sideration or  a  failure  of  consideration." 


§  2313.  Latent  Ambiguity.  —  Extrinsic  evidence  is 
admissible  to  explain  a  latent  ambiguity  in  the  instru- 
ment. "A  latent  ambiguity  is  where  you  show  that  words 
apply  to  two  different  things  or  subject-matters,  and  then 
evidence  is  admissible  to  show  which  of  them  was  the 
thing  or  subject-matter  intended."*    But  as  to  a  patent 


*  Leake  oa  Contracts,  188;  Malpas 
V.  R.  R.  Co.,  L.  R.  1  Com.  P.  336; 
Cooke  V.  Murpliy,  70  111.  9G. 

'■'  Leake  on  Contracts,  209. 

*  Leake  on  Contracts,  211.  "Ac- 
cordingly," says  this  author,  "where 
the  subject  of  property  is  described  in 
the  contract  or  conveyance  by  the  lo- 
cality as  being  in  a  particular  parish 
or  place;  or  by  its  character,  quality, 
or  use,  as  in  a  contract  to  sell '  the  mill 
property  ;  or  by  the  ownership,  as  in 
a  contract  to  sell  '  my  house, '  or  '  Mr. 
O.'s  house';  or  by  the  occupation  of  a 
certain  person,  — in  all  such  cases  evi- 
dence is  admissible  to  show  what  is 
the  property  answering  to  the  descrip- 
tion of  place,  character,  ownership,  or 
occupation,  or  what  is  reputed  so  to 

be Upon  the  same  principle 

with  a  contract  for  the  sale  of  goods 
by  a  specific  description,  evidence  is 
necessary  to  ascertain  and  apply  the 
contract  to  the  goods  intended;  as  a 
contract  expressed  in  a  letter  offering 
to  buy  'your  wool.*" 


*Law3on  on  Usages  and  Customs,  173. 

*  Foster  v.  Jolly,  1  Cromp.  M.  &  K. 
707. 

*  Smith  V.  Jefifreys,  15  Mees.  4;  W. 
562;  Grey  v.  Harper,  1  Story,  574; 
Goldshede  v.  Swan,  1  Ex.  158;  Verzan 
V,  McGregor,  23  Cal.  339;  Hinneman 
V.  Rosenback,  39  N.  Y.  98;  Way  mack 
V.  Heilman,  26  Ark.  449;  Wood  v. 
Augustine,  61  Mo.  46;  Baldwin  v. 
Winslow,  2  Minn.  213;  Fenderson  v. 
Owen,  54  Me.  374;  92  Am.  Dec.  551; 
Stone  V.  Aldrich,  43  N.  H.  52;  Simp- 
son V.  Kimberlin,  12  Kan.  579;  Jenkins 
V.  Cooper,  50  Ala.  419;  American  Ex- 
press Co.  V.  Schier,  55  111.  140;  Lowry 
V.  Adams,  22  Vt.  160;  Conover  v. 
Warden,  20  N.  J.  Eq.  266;  Davis  v. 
Shaw,  42  Md.  410;  Terrell  v.  Walker, 
69  N.  C.  244;  Poindexter  v.  McCan- 
non,  1  Dev.  Eq.  373;  18  Am.  Dec.  591; 
Armstrong  v.  Burrows,  6  Watts,  266; 
Insurance  Co.  v.  Troop,  22  Mich.  146; 
Greene  v.  Day,  34  Iowa,  328;  Sargent 
V.  Adams,  3  Gray,  72;  63  Am.  Dec. 
718. 
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ambiguity,  i.  e.,  one  appearing  on  the  face  of  the  instru- 
ment itself,  extrinsic  evidence  is  not  admissible/ 

§  2314.  Fraud,  Duress,  Illegality,  etc.  —  So  evidence 
is  admissible  to  prove  that  an  agreement  was  entered  into 
in  fact  under  such  circumstances  of  mistake  or  accident 
that  no  intention  of  agreement  can  be  imputed;  or  that  it 
was  induced  by  the  fraud,  or  duress,  or  improper  influence 
of  one  of  the  parties  exercised  upon  the  other;  or  that  it 
was  made  in  furtherance  of  an  illegal  object." 

§  2315.  Construction  of  Written  Contracts.  —  "The 
construction  of  a  contract  in  writing,  as  of  all  written 
instruments,  belongs  to  the  court.  It  is  the  duty  of  the 
jury  to  take  the  construction  from  the  court;  either  ab- 
solutely, if  there  be  no  words  to  be  construed,  as  words  of 
art  or  phrases  used  in  commerce,  and  no  surrounding 
circumstances  to  be  ascertained;  or  conditionally,  when 
those  words  or  circumstances  are  necessarily  referred  to 
them."  *  Where  two  or  more  instruments  are  executed 
at  the  same  time,  relate  to  the  same  subject-matter,  and 
one  refers  to  the  other,  either  tacitly  or  expressly,  they 
are  to  be  taken  together,  and  to  be  construed  as  one  in- 
strument.*    Where  two  instruments  are  executed  as  parts 


)ec. 


'  Aspden's  Estate,  2  Wall.  Jr. 
368. 

'  Prentiss  v.  Russ,  16  Me.  30;  Grider 
V.  Clopton,  27  Ark.  244;  Horn  v. 
Brooks,  61  Pa.  St.  407;  Burtners  v. 
Keran,  24  Gratt.  42;  Lull  v.  Cass,  43 
N.  H.  62;  Franchot  v.  Leach,  5  Cow. 
508;  Mitchell  v.  McDougal,  62  111.  498; 
Jamison  v.  Ludlow,  3  La.  Ann.  492; 
Montgomery  v.  Pickering,  116  Mass. 
227;  VVray  v.  Wray,  32  Ind.  126; 
Turner  v.  Turner,  44  Mo.  535;  McLean 
V.  Clark,  47  Ga.  24;  Paxton  v.  Popham, 
9  East,  421;  Olivari  v.  Menger,  39 
Tex.  76;  Bosley  v.  Shanner,  26  Ark. 
280;  Miller  v.  Miller,  68  Pa.  St.  486; 
Hibbard  v.  Mills,  46  Vt.  243;  Spaids 
».  Barrett,  57  111.  289;  11  Am.  Rep. 
10;  Knapp  v.  Hyde,  60  Barb.  80;  Teller 
V.  Green,  26  Mich.  70;  Cadwallader  v. 


West,  48  Mo.  483;  Benyon  v.  Nettle- 
fold,  3  Macn.  &  G.  94;  Waymell  v. 
Reed,  5  Term  Rep.  600;  Briggs  v. 
Lawrence,  3  Term  Rep.  454;  Norman 
V.  Cole,  3  Eap.  253;  Chamberlain  v. 
McClurg,  8  Watts  &  S.  31;  Shackford 
V.  Newington,  46  N.  H.  415;  Williams 
V.  Donaldson,  8  Iowa,  109;  Corbin  v. 
Sistrunk,  19  Ala.  203;  Wymanu.  Fiske, 
3  Allen,  238;  80  Am.  Dec.  66;  Martin 
V.  Clarke,  8  R.  I.  389;  5  Am.  Rep.  586; 
Newsom  v.  Thighen,  30  Miss.  414; 
Lazare  v.  Jacques,  15  La.  Ann.  599; 
Leppoc  V.  Bank,  32  Md.  136. 

*  Neilson  v.  Harford,  8  Mees.  &  W. 
823.  See  ante,  Chapter  CVIIL,  Con- 
tracts under  Seal. 

*  Vaugine  v.  Taylor,  18  Ark.  65; 
Dillingham  v.  Estill,  3  Dana,  23; 
Adams   v.    Hill,    16   Me.    215;   Rora- 
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of  the  same  transaction  and  agreement,  whether  at  the 
same  or  different  times,  they  will  be  taken  or  construed 
together.*  In  the  interpretation  of  a  contract  of  which  a 
portion  is  printed  and  a  portion  written,  greater  weight 
will  be  given  to  the  written  portion  than  to  the  printed 
words,  where  they  are  in  conflict  and  tend  to  different 
results.^  But  this  rule  only  applies  where  the  written  and 
printed  parts  cannot,  upon  any  reasonable  construction, 
be  reconciled.' 


§  2316.    Intent  of  Parties  to  be  Followed,  if  Possible. — 

"  In  all  contracts,  where  the  meaning  of  language  is  to  be 
determined  by  the  court,  the  governing  principle  must 
be  to  ascertain  the  intention  of  the  parties  through  the 
words  they  have  used.  This  principle  is  one  of  universal 
application."*  So  every  part  of  a  document  should  be 
construed  with  reference  to  the  intention  of  the  parties  as 
to  the  whole  contract."  To  ascertain  that  intention,  re- 
gard must  be  had  to  the  nature  of  the  instrument  itself, 
the  condition  of  the  parties  executing  it,  and  the  objects 
which  they  had  in  view.^     Where  the  intent  is  doubtful. 


bacher  v.  Lee,  16  Mich.  169;  Rogers 
V.  Kneeland,  13  Wend.  114;  Sp.iiii^ler 
V.  Springer,  22  Pa.  St.  454;  Sewall  v. 
Henry,  1>  Ala.  24;  Logan  v.  Tibbett,  4 
G.  Greene,  3S<). 

1  Stacey  i\  Randall,  17  111.  4G7;  Hill 
V.  Huntress,  43  N.  H.  480;  Stephens 
■i:  Baird,  J)  Cow.  274;  Makepeace  v. 
Harvard  College,  10  I'ick.  3U2;  20  Am. 
Dec.  521;  Sibley  v.  Holden,  10  Pick. 
250;  Hunt  r.  Liverniore,  5  Pick.  395; 
!Meriden  Brittania  Co.  v.  Zingsen,  4 
Robt.  312;  Brandreth  v,  Sandionl,  1 
Duer,  390;  Cordray  v.  Mordeeai,  2 
Rich.  518;  Wallis  v.  Beauchamp,  15 
Tex.  303;  Strong  v.  Barnes,  11  Vt. 
221;  34  Am.  Dec.  684;  Duncan  r. 
Cliarles,  5  111.  501;  Reed  w.  Field,  15 
Vt.  672;  Norton  r.  Kearney,  10  Wis. 
443;  Berry  v.  Wisdom,  3  Olno  St.  241. 

•^  Clark  V.  Woodruff,  83  N.  Y.  518; 
Rusiell  V.  Bondie,  51  Mich.  76;  Thorn- 
ton V.  R.  R.  Co.,  84  Ala.  109;  5  Am. 
St.  Rep.  337;  Uowlaud  v.  Commercial 


Ins.  Co.,  Anth.  31;  American  Ex.  Co. 
V.  Pinckney,  29  111.  392;  Woodruflf  v. 
Commercial  etc.  Ins.  Co.,  2  Hilt.  122; 
Howard  Fire  Ins.  Co.  v.  Bruner,  23 
Pa.  St.  50. 

^  Wheeling  etc.  R.  R.  Co.  v.  Gourley, 
99  Pa.  St.  171. 

♦  MeConnel  v.  Murphy,  L.  R.  5  P. 
C.  218;  Mathews  v.  Phelps,  61  Mich. 
327;  1  Am.  St.  Rep.  581;  Smith  v. 
Kerr,  108  N.  Y.  31;  2  Am.  St.  Rep. 
362. 

^  Leake  on  Contracts,  224. 

"  Mobile  etc.  R.  R.  Co.  v.  Jurey, 
111  U.  S.  584;  Strong  v.  Gregory,  19 
Ala.  46;  Tlie  Ida,  Dav.  407;  Lem- 
mons  V.  Flanakin,  1  Hemp.  32;  Benja- 
min V.  McConnell,  9  111.  536;  46  Am. 
Dec.  474;  Conwell  v.  Pumphrey,  9 
Ind.  135;  68  Am.  Dec.  611;  Mont- 
gomery V.  Fireman's  Ins.  Co.,  16  B. 
Mon.  427;  Murray  v.  Carothers,  1 
Met.  71;  White  v.  Booker,  4  Met.  267; 
Akin  V.  Druuauond,  2  La.  Ann.  92. 
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§  2317 


the  manner  in  which  the  contract  has  been  executed  by 
both  or  one  of  the  parties  with  the  express  or  implied 
assent  of  the  other  furnishes  a  rule  for  its  interpretation. 
But  regard  should  be  had,  not  to  single  acts,  but  the  whole 
execution  of  the  agreement.*  Where  two  clauses  in  a 
contract  are  inconsistent,  they  must  be  so  construed  as  to 
give  effect  to  the  intention  of  the  parties  as  gathered  from 
the  whole  instrument.'^  Technical  rules  of  construction 
are  not  to  be  resorted  to,  where  the  meaning  of  the  parties 
is  obvious.' 


§  2317.  Words  to  be  Construed  According  to  their 
Ordinary  Meaning. — Words  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense;  but  technical  words 
used  on  technical  subjects  are  to  be  understood  in  their 
technical,  which  is  then  their  primary,  meaning;  and 
mercantile  terms  used  in  mercantile  contracts  are  to  bo 
understood  in  their  ordinary  mercantile  meaning.*  Tho 
law  will  presume  that  a  person  meant  what  his  language, 
by  its  terms,  and  under  the  circumstances  in  which  it  was 
used,  would  be  fairly  understood  to  mean,  and  this  pre- 
sumption cannot  be  rebutted  by  proof  that  he  intended 
something  more  or  different,  which  he  made  no  attempt 
to  express,  and  which  a  person  dealing  with  him  neither 
understood  nor  had  reason  to  understand.^  But  too  much 
stress  is  not  to  be  laid  upon  the  precise  meaning  of  words 
when  the  intention  is  manifest.^  If  no  meaning  can  be 
given  to  a  word  from  the  connection  in  which  it  is  used, 
nor  consistently  with  express  provisions  of  the  instru- 
ment, nor  upon  the  examination  of  the  whole  instrument, 


'  Farrar  v.  Rowley,  2  La.  Ann.  475; 
D'Aquin  V.  Barbour,  4  La.  Ann.  441; 
Casey  v.  Pennoyer,  G  La.  Ann.  770; 
Topliif  V.  Toplitf,  122  U.  S.  121; 
Matliewa  v.  Daiiahy,  2G  Mo.  App.  COO; 
Jennings  v.  Machine  (Jo.,  138  Mass. 
694. 

^  Bent  V.  Alexander,  15  Mo.  App. 
181. 


a  Noyes  ('.  Nichols,  28  Vt.  159;  Mc- 
Connell  v.  New  Orleans,  35  La.  Ann. 
273. 

*  Hawes  v.  Smith,  12  Me.  429; 
ManslieUl  etc.  R.  R.  Co.  v.  Veeder,  17 
Ohio,  385. 

U'larkr.  Lillie,  39  Vt.  405. 

®  Salmon  Falls  etc.  Co.  v.  Ports- 
mouth Co.,  40  N.  H.  249. 
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such  word  or  term  will  be  treated  as  surplusage.*  Punc- 
tuation may  aid  in  ascertaining  the  true  reading,  but  a 
writing  maybe  read  and  interpreted  without  such  aid.' 

§  2318.  General  Words  Restricted  to  Things  Ejusdem 
Generis.  —  General  words  following  particular  or  specific 
terms  are  considered  to  bo  restricted  in  meaning  to  those 
things  or  matters  which  are  of  the  same  kind  with  those 
first  mentioned.'  So  general  expressions  are  restricted 
by  particular  descriptions  or  additions  appended  to  them.* 

§  2319.  In  Favor  of  Validity  of  Contract.  —  As  between 
different  meanings,  that  will  prevail  which  will  support 
the  instrument.^  Where  the  meaning  of  the  language 
used  is  doubtful,  or  susceptible  of  two  senses,  that  is  to 
be  adopted  which  would  give  effect  to  the  instrument  as  a 
legal  contract,  rather  than  that  which  would  render  it  in- 
operative.' 

§  2320.    Against  Person  Using  Doubtful  Words.— An 

ambiguity  of  expression  is  to  be  taken  most  strongly 
against  the  party  using  the  words,  and  in  favor  of  him 
who  has  been  misled.^ 


'  Tucker  v.  Meeks,  2  Sweeny, 
736. 

«  White  r.  Smith,  33  Pa.  St.  186;  75 
Am.  Dec.  589. 

'Torrance  v.  McDouqaM,  12  Oa. 
526;  Vaughau  v.  Portur,  16  Vt.  266; 
Baxter  r.  State,  9  Wi^.  .'}8. 

*  Leake  on  ('untracts,  228. 

''  Findley  v.  Arinstroiiif.  23  W.  Va. 
113;  Evans  v.  Sanders,  8  Port.  497; 
33  Am.  Dec.  297;  Riley  v.  Vanhoutou, 
5  Miss.  428;  Peckiiam  v.  Haddock,  36 
III.  38;  Moraucy  v.    Duiuesuil,    3  La. 


Ann.  363;  Steinspring  v.  Bennett,  16 
La.  Ann.  201;  Archibald  v.  Thomas, 
3  Cow.  284;  Hunter  v.  Anthony,  8 
Jones,  385;  80  Am.  Dec.  333. 

«  Thrall  v.  Newall,  19  Vt.  202;  47 
Am.  Dec.  682. 

'  Barney  v.  Newcomb,  9  Cush.  46; 
Evans  ?'.  Sanders,  8  Port.  497;  33  Am. 
Dec.  297;  Livingston  v.  Arrington,  28 
Ala.  424;  Union  Bank  v.  Guice,  2  La. 
Ann.  249;  Crowley  v.  Concordia,  3  La. 
Ann.  224;  Hoover  i;.  Miller,  6  La.  Ann. 
204. 
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CHAPTER   ex. 

THE  STATUTE  OF   FRAUDS. 

The  statute  of  frauds. 

Proiniso  to  answer  for  cleLt,  ilefanlt,  etc.,  of  another. 
Agreements  made  in  consideration  of  marriage. 
"Lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concern- 
ing them," 
Contracts  not  to  be  performed  within  a  year. 
"Goods,  M'ares,  and  merchandise"  of  tlie  vahie  of  fifty  dollars. 
Earnest,  or  part  payment  of  purchase-money. 
Requisites  of  memorandum. 
Must  show  parties  —  Promise  and  consideration. 
Must  be  signed  by  party  charged  —  Mode  of  signing. 
Acceptance  or  receipt  of  goods. 
Delivery  to  carrier  or  other  agent. 

Constructive  delivery  —  Goods  already  in  possession  of  buyer. 
Same  —  Goods  remaining  in  possession  of  seller. 
Part  or  portion  of  goods  only  need  be  accepted  —  Sample, 
Part  or  entire  performance  takes  case  out  of  statute. 


§  2321,  The  Statute  of  Frauds,— The  forms  required 
in  entering  into  contracts  are  mainly  those  set  out  in  the 
celebrated  statute  of  frauds,  whose  provisions  have  been 
generally  incorporated  into  the  legislation  of  the  states  of 
the  American  Union,  Section  4  is  sometimes,  with  modi- 
fications, and  sometimes  without,  in  force  in  all  the  states, 
except  Maryland  and  Louisiana,*  and  so  are  sections  1,  2, 
and  17,=* 

The  statute  does  not  void  such  contracts  as  though  re- 
quired to  he  in  writing,  yet  are  not  so,  but  only  inhibits 
all  actions  brought  to  enforce  them,^  It  does  not  restrict 
parties  from  a  voluntary  performance  of  their  parol  en- 
gagements.'* 


^  1  Stimson's  American  Statute  Law, 
459.  It  was  not  included  in  the  first 
Pennsylvania  statute,  and  the  court 
held  that  contracts  for  the  sale  of  land 
byword  of  mouth  were  valid:  Ewing 
V.  Teea,  1  Biun.  450;  2  Am.  Dec, 
455. 

'  1  Stimson's  American  Statute  Law, 


462.  Section  17  held  not  in  force  in 
Texas,  in  Cleveland  v.  Mellams,  29  Tex, 
204;  94  Am,  Dec.  274. 

» Fowler  v.  TJurget,  16  Lid.  341; 
Hunter  v.  Giddings,  97  Mass.  41;  93 
Am.  Dec.  54. 

♦Aicardi  v.  Craig,  42  Ala,  311; 
Magee  v,  Blankeuship,  95  N,  C.  563. 
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A  promise  which  arises  by  operation  of  law  is  not 
within  the  statute;'  nor  a  parol  declaration  of  trust  in 
lands;'  nor  instruments  created  under  and  deriving  their 
obligation  from  special  statutes,  without  the  acceptance 
or  absent  of  the  party  for  whose  ultimate  benefit  they 
were  given;'  nor  executed  contracts.*  The  refusal  of  a 
party  to  a  contract  to  fulfill  his  promise  to  put  it  in  writ- 
ing is  not  such  a  fraud  as  will  take  the  contract  out  of  the 
statute  of  frauds.®  A  contract  required  by  the  statute  of 
frauds  to  be  in  writing  cannot  be  subsequontly  modified 
by  parol.^ 

The  statute,  if  relied  on  as  a  defense,  must  be  pleaded, 
or  it  will  be  deemed  waived.' 

§  2322.  Promise  to  Answer  for  Debt,  Default,  etc.,  of 
Another.  —  In  order  to  fall  within  this  section,  there 
must  be  a  debt  of  another  for  which  that  other  remains 
liable.*  If  the  original  debtor  is  discliarged,  the  prom- 
ise is  an  independent  and  original  contract,  and  need 
not  be  in  writing.'  So  where  tlie  promise  arises  out  of 
some    new   consideration    of    benefit   or   harm   between 


'Smith  V.  Bradley,  1  Root,  150; 
Goodwin  V.  Gilbert,  D  Afass.  510. 

2  Wi.ser  V.  Allen,  92  Pa.  St.  317. 

»  Doolittle  V.  Diniiiuy,  .31  N.  Y.  .350. 

^Swanzey  r.  Moore,  22  111.  (i.'i;  74 
Am.  Dec.  llii;  Nutting  v.  McCutchuon, 

5  Minn.  382. 

^  t'aylor  v.  Roe,  99  Ind.  1. 

« AbuU  V.  Miinsou,  IS  Mich.  306; 
100  Am.  Dec.  1(J5. 

'  Maybee  v.  Moore,  90  Mo.  310; 
McClure  w.  Otrich,  118  III.  .320. 

^Biikinyr  v.  Darnell,  Salk.  27;  1 
Siiiitli'.sLuad.  Oas.  57;  Underhill  v.  (Jib- 
son,  2  N.  H.  352;  9  Am.  Dec.  82;  Cor- 
bett  V.  Cochran,  3  Hill  (S.  C.)  41;  30 
Am.  Dec.  348;  Jones  v.  Hardsty,  10  (jrill 

6  J.  404;  32  Am.  Dec.  180;  Curtis  v. 
Brown,  5  Cash.  491;  Dows  v.  Sweet, 
120  Mass.  323;  Eddy  v.  Roberta,  17 
111.407;  Doyle  w.  White,  2(3  Me.  341; 
45  Am.  Dec.  1 10;  Taylor  v.  Drake,  4 
Strob.  431;  53  Am.  Deo.  680;  Dufolt 


V.  Gorman,  1  Minn.  301;  G6  Am.  Dec. 
543. 

a  Anderson  v.  Davis,  9  Vt.  126;  31 
Am.  Dec.  012;  Watson  v.  Jacobs,  29 
Vt.  171;  Spannt'.  Baltzoll,  1  Fla.  301; 
46  Am.  Dec.  .346;  Warren  v.  Smith,  24 
To X.  484;  76  Am.  Dec.  115;  Andre  v. 
Bodiiian,  13  Md.  241;  71  Am.  Due. 
6-'8;  Wallace  v.  W.n'tham,  25  Miss.  1 19; 
57  Am.  Dec.  197;  Packer  v.  Benton, 
35  Conn.  343;  95  Am.  Dec.  249,  and 
see  note  250-263;  Maurin  i*.  Fo<;elborg, 
37  Minn.  23;  5  Am.  St.  Rep.  815.  To 
ascertain  whether  an  undertaking  to 
pay  the  debt  of  another  is  collateral  or 
original,  the  inquiry  is,  To  whom  was 
the  credit  given  at  the  time  of  the  sale 
and  delivery  of  the  goods?  And  this 
is  a  question  for  the  jury:  Myer  v. 
Grafflin,  31  Md.  350;  100  Am.  Dec.  66; 
Greene  v.  Burton,  59  Vt.  4J3;  Grant 
V.  Wolf,  34  Minn.  32;  Cole  v.  Hutchin- 
Boa,  34  Minn.  410. 
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tlie  creditor  and  tlio  tliird  party.*  And  the  promise 
must  bo  made  to  tho  creditor,  and  not  to  the  debtor  him- 
self.^ 

The  following  agreements  have  been  held  to  bo  within 
the  statute,  and  not  enforceable  if  not  in  writing,  viz.: 
A  promise  by  A  to  B,  who  was  working  for  C,  that  if  C 
did  not  ptiy  him,  he,  A,  would;'  a  promise  by  A  to  B's 
creditor  that  if  he  will  discontinue  an  action  commenced 


'  Alger  w.  Scovillo,  I  Ciray,  .TO7;  Jeph- 
erson  v.  Hunt,  2  Allen,  423;  Hnrr  v. 
Wilcox,  13  Allen,  273;  Furbish  v. 
(Joodnow,  98  Mass.  300;  Ainea  v.  Fos- 
ter, Km  Mass.  403;  13  Am.  Itcp.  .343; 
Willis  y.  iJrown,  US  Mass.  138;  I'ratt 
r.  U.  S.,  22  Wall.  50(5;  Stewart  v. 
Hinckley,  1  Bond,  508;  Ciitl'ord  v. 
Luiiriuf,',  09  111.  402-,  Clay?;.  Walton. 
9  Cal.  334;  Tindal  v.  Toucbborry,  3 
Strol).  177;  49  Am.  Dec.  037;  Cliapline 
?'.  Atkinson,  45  Ark.  07;  55  Am.  llep. 
531;  Farley  v.  Oieveli.nd,  4  Cow.  432; 
15  Am.  Dec.  387;  Durham  v.  Arledge, 
1  Strob.  5;  47  Am.  J)ec.  544;  Spooner 
V.  Dunn,  7  Ind.  81;  (i3  Am.  Dec.  414; 
Tighe  ?;.  Morrison,  41  Hun,  1;  Mead 
V.  Parker,  41  Hun,  577;  Lookout  K. 
R.  Co.  V.  Houston,  85  Tenn.  224.  In 
Nelson  v.  Boynton,  3  Met.  390,  37  Am. 
Dec.  148,  it  is  said:  "The  terms  origi- 
nal and  collateral  promise,  tlioiigh 
not  used  in  the  statute,  are  convenient 
enough,  to  distinguish  between  the 
cases,  where  the  direct  and  lea<ling  ob- 
ject of  the  promise  is  to  become  the 
surety  or  guarantor  of  another's  del)t, 
and  those  where,  although  the  etl'ect 
of  the  promise  is  to  pay  the  debt  of 
another,  yet  the  leading  object  of  the 
undertaker  is  to  subserve  or  [jromote 
some  interest  or  purpose  of  his  own. 
Tlie  former,  whether  made  before  or 
after  or  at  the  same  time  with  tho 
promise  of  the  principal,  is  not  valid, 
unless  manifested  by  evidence  in  writ- 
ing; the  latter,  if  made  on  good  con- 
sideration, is  unatFected  by  the  stat- 
ute, because,  although  the  effect  of  it 
is  to  release  or  suspend  the  debt  of  an- 
other, yet  that  is  not  tho  leading  ob- 
ject on  the  part  of  the  promisor.  In 
case  one  says  to  another,  '  Deliver 
goods  to  A,  and  I  will  pay  you,'  it  ia 
binding,  though  by  parol,  because  A, 
though  he  receives  tlitf  goods,  is  never 
244 


liable  to  pay  for  them.  But  if,  in  tiio 
same  case,  ho  says,  '  T  will  see  yon 
paid,' or  '1  will  pay,  if  he  does  not,' 
or  uses  Words  cfjuivalent,  showing  that 
the  debt  is  in  tlie  first  instance  tlu; 
debt  of  A,  tlie  undertaking  is  collat- 
eral, and  not  valid,  unless  in  writing: 
Matson  i\  Wliaram,  2  Term  Rep,  80; 
Anderson  y.  llayinan,  1  H.  Black.  120. 
In  these  cases,  the  same  consideration, 
which  is  the  consideration  of  the  prom- 
ise of  the  princiiial,  is  a  good  consid- 
eration for  the  promise  of  the  surety 
or  collateral  promisor.  The  creilit  ia 
given  as  well  upon  the  original  consid- 
eration of  the  principal,  as  the  collat- 
eral promise  of  the  surety,  and  is  a 
good  consideration  for  both:  D'Wolf 
V.  Raband,  1  Pet.  500;  Townsley  r. 
Suinrall,  2  Pet.  182.  The  distinction 
between  the  difl'ei'ent  classes  of  cases 
is  well  stated  in  Leonard  v.  Vreden- 
burgh,  8  Johns.  29;  5  Am.  Dec.  317; 
and  Farley  v.  Cleveland,  4  Cow.  432; 
15  Am.  Dec.  387." 

•^  Eastwood  V.  Kenyon,  11  Ad.  & 
K  4.38;  Barker  v.  P.ucklin,  2  Deiiio, 
45;  47  Am.  Dec.  72();  Piuiide  r. 
Runde,  59  111.  102;  FuUam  v.  Aduiis, 
37  Vt.  397;  Blunt  v.  Boyd,  3  Barb. 
211;  Westfall  v.  Parsons,  10  Barb. 
019;  Leman  r.  Hasbrouck,  35  Barb. 
155;  Steiiihart  v.  Doellner.  Jones  &  S. 
221;  Piiilliiis  v.  Gray,  3  K.  1).  Smith, 
09;  Cottrell  v.  Stevens,  10  Wis.  425; 
Pratt  V.  Humphrey,  22  Conn.  325; 
Green  ?'.  lirookins,  23  Mich.  53;  9  Am. 
Rep.  74;  Sweatman  v.  Parker,  49  Miss. 
29;  Jones  v.  Shorter,  1  Ga.  291;  44 
Ain.  Dec.  049;  Goetz  v.  Foss,  14  Minn. 
205;  100  Am.  Dec.  218;  Soulisby  v. 
Keely,  7  Fed.  Rep.  449;  Ware  v. 
Allen,  64  Miss.  545;  60  Am.  Rep. 
67. 

»  Aldrich  V.  Jewell,  12  Vt.   125;  36 
Am.  Dec.  330. 
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by  him  on  the  debt,  or  refrain  from  issuing  execution,  ho 
will  pay  the  debt;*  a  promise  to  indemnify  one  if  he  will 
become  security  for  a  third  person;''  a  promise  to  indemnify 
the  plaintilT  from  all  costs  and  damages  by  reason  of  any 
suits  brought  against  hira  on  account  of  certain  goods  in 
his  possession  seized  in  execution,  and  alleged  to  belong 
to  the  defendant;"  a  promise  to  indorse  a  nate  for  a  pur- 
chaser of  goods,  in  consideration  that  the  vendor  will  sell 
to  him;*  an  agreement  to  execute  a  note  as  surety  for 
another;®  a  promise  by  the  president  of  a  bank  to  a  de- 
positor that  if  the  latter  will  not  draw  out  his  funds,  but 
permit  them  to  remain  in  the  bank,  the  former  will  pay 
the  total  deposit  if  the  bank  should  close;"  a  promise  to 
answer  in  part  for  the  debt  of  another;'  a  promise  to  pay 
rent  of  premises  occupied  by  the  promisor's  mother,  where 
the  mother  entered  the  house  at  an  agreed  rental,  and  the 
plaintiff,  being  solicitous  about  the  rent,  mentioned  the 
matter  to  the  defendant,  who  verbally  promised  to  pay 
the  rent  during  the  time  she  should  occupy  the  house.^ 

On  the  other  hand,  the  following  have  been  held  not 
within  the  statute,  viz.:  A  promise  by  a  purchaser  to  pay 
a  part  of  the  consideration  to  a  creditor  of  the  seller;"  an 
agreement  by  the  vendee  of  land  to  pay  the  debt  of  the 
vendor  as  a  part  of  the  consideration;'"  a  promise  to  pay 
the  debt  of  a  minor;"  a  promise  to  pay  the  debt  of  another 
out  of  his  property,  placed  in  the  hands  of  the  promisor 


1  Nolson  V.  P  ynton,  3  Met.  39^;  37 
Am.  Doc.  148;  Allshouse  v,  Ramsay, 
C  Whart.  331;  37  Am.  Dec.  417;  Dur- 
ham  V.  AMriilge,  1  Strob.  5;  47  Am. 
Dec.  544;  Duliy  v.  Wunsch,  42  N.  Y. 
243;  1  Am.  Kep.  514. 

^  Nugent  r.  Wolfe,  111  Pa.  St.  471; 
5(5  Am.  Rep.  291;  Mayo  v.  Williams, 
61  Miss,  125;  48  Am.  Rep.  80;  Bissig 
V.  Button,  59  Mo.  204;  21  Am.  Rep. 
379. 

*  Nixon  V.  Vanhise,  5  N.  J.  L.  491 ; 
8  Am.  Dec.  618. 

*  Carville  v.  Crane,  5  Hill,  483;  40 
Am.  Dec.  364. 


^  Dee  V.  Downs?,  57  Iowa,  589;  State 
V.  Sliiiin,  42  N.  J.  L.  138. 

•*  Walther  v.  Merrell,  6  Mo.  App. 
370. 

'  Liice  V.  Zeile,  53  Cal.  54. 

8  Moses  V.  Norton,  36  Me,  113;  58 
Am.  Dec.  738. 

"  Cliamberlin  v.  Ingalls,  38  Iowa, 
300;  Blair  etc.  Land  Co.  v.  Walker, 
39  Iowa,  400;  Lester  v.  Bowman,  39 
Iowa,  611. 

'•  McLaren  v.  Hutchinson,  22  Cal. 
187;  83  Am.  Dec.  59. 

»  King  V.  Summitt,  73  Ind.  312;  38 
Am.  Rep.  145.  <» 
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for  that  purpose;*  a  contract  between  sureties  to  the  sumo 
instrument,  whereby  one  surety  undertakes  to  indemnify 
another;'^  a  promise  to  indemnify  anotlier  for  becoming 
bail  for  a  third,  indicted  for  felony;^  a  promise  to  indem- 
nify another  for  doing  a  particular  act;*  a  promise  to 
indemnify  another  for  signing  a  note  as  a  maker;°  a 
promise  to  pay  for  goods  furnished  to  another  upon  the 
credit  of  such  promise;*  an  agreement  to  ])ay  toll  on  cer- 
tain lumber  of  a  third  party,  if  the  plaintiff  would  allow 
the  same  to  pass  through  his  canal-locks;^  a  promise  by 
one  of  the  owners  of  a  ship  to  pay  a  claim  for  labor  and 
materials  furnished  in  her  construction  to  the  builder, 
provided  a  libel  to  be  brought  on  a  similar  claim  should 
be  sustained;^  a  contract  by  which  a  third  party  assumes 
and  manages  the  defense  of  a  suit;*  an  agreement  by  the 
vendor  with  the  vendee  of  land  to  remove  a  mortgage 
thereon,  given  to  secuie  the  debt  of  another;*"  an  agree- 
ment by  the  vendee  of  real  property  that  as  a  part  of  the 
consideration  of  the  conveyance,  he  will  take  up  and  pay 
a  note  which  his  vendor  owes  on  the  same  property;'*  a 
promise  by  B  to  C  that  he  will  pay  him  a  debt  due  from 
E,  if  he  will  remain  in  B's  employ."' 

Illustrations.  —  Cases  within  the  Statute — The  Prom- 
ise Sued  on  Void  because  not  in  Writing.  —  A  servant  of 
A  was  injured  by  the  wrongful  act  of  B.  A  physician  called  in 
by  B  came  to  A's  house  and  attended  the  servant,  immediately 
after  which  A  told  the  physician  about  the  accident,  and  that 
B  was  responsible  for  it,  and  then  added,  "  But,  doctor,  you 
need  not  be  at  all  alarmed  about  your  bill.     I  will  see  that  you 


'  Mason  v.  Wilson,  84  N.  C.  51;  37 
Am.  Rup.  612;  Rogers  r.  Collins,  2 
Bail.  5S1;  2:5  Am.  Dec.  153. 

'  Horn  V.  Bray,  51  lud.  555;  19  Am. 
Rep.  742. 

^  Anilerson  v.  Spence,  72  Ind.  315; 
37  Ain.  Rep.  102. 

*  Miircy  V.  Crawford,  16  Conn.  549; 
41  Am.  Dec.  laS. 

^  Ikanian  v.  Russell,  20  Vt.  205;  49 
Am.  Dec.  775. 

"  Rhodes  v.  Lee,  3  Stew.  &  P.  212; 
24  Am.  Dec.  744. 


'  Proprietors  of  the  Upper  Locks  v. 
Abbott,  14  N.  H.  157;  40  Am.  Dec. 
184. 

^  Fish  V.  Thomas,  5  Gray,  45;  66 
Am.  Dec.  348. 

»Goodspeed  v.  Fuller,  46  Me.  141; 
71  Am.  Dec.  572. 

'"  Green  v.  Randall,  51  Vt.  67. 

"  Jennings  v.  Crider,  2  Bush,  322; 
92  Am.  Dec.  487. 

"  Wills  V.  Cutler,  61  N.  H.  405. 
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arc  pjiid."  The  pliysioian  continued  liis  trontinent  until  tho 
patient  was  cured:  Hose  v.  (yfJun,  10  Nub.  .'?()4.  A  employed 
li  to  build  certain  bouses,  and  1?  ern])loyed  (J  to  do  tbo  car- 
penter-work. In  cunsecjuonce  of  C's  refusal  to  work  longer,  A 
orally  promised  to  pay  iiim  if  B  did  not:  Mnrruscy  v.  Kiiisci/, 
10  Neb.  17.  B.  indorstid  notes  for  II.  at  II. 's  father's  request,  and 
in  reliance  on  the  father's  promise  to  save  B.  harmless:  In  rr 
Clement,  52  Coim.  IG4.  Tbo  mortgagee  of  part  of  a  vessel  prom- 
ised persons  who  had  furnished  lier  Avith  supplies,  for  wiiieh 
they  had  no  lien  on  her,  to  pay  the  debt  if  they  would  not  attach 
the  interest  of  the  other  part  owners:  Ames  v.  Foi<trr,  10(5  Mass. 
400;  8  Am.  Kep.  848.  Defendant,  a  creditor  of  \V.  &  M.,  who 
were  engaged  in  running  a  saw-mill,  agreed  to  take  the  mill, 
manufacture  the  logs  into  lumber,  market  them,  and  ai)ply  the 
net  proceeds  lo  his  own  demand,  and  to  other  debts,  among 
which  was  one  due  the  plaintiff  for  work.  The  defendant  ex- 
plained the  arrangement  to  the  plaintiff,  employing  him  upon 
wages  in  bis  own  service,  and  reiterating  the  promise  to  pay  the 
debt  of  \V.  it  M.  The  defendant  having  disposed  of  about  one 
half  the  lumber,  the  plaintiff  sued  upon  the  promise  to  pay  that 
debt:  Belknap  v.  Bender,  75  N.  Y.  446;  81  Am.  Rep.  47(5.  P. 
was  induced  to  loan  money  to  0.  by  means  of  false  and  fraud- 
ulent oral  representations  made  by  D.,  concerning  the  financial 
credit  and  ability  of  O.  Tho  money  was  ])aid  by  P.  to  I).,  who 
passed  itovcrtoO.:  //un<erv./?rnu/a//,62Me.428;  16Am.Ilep.4!)0. 
Manufacturers  contracted  with  lumber-dealers  to  convert  certain 
standing  tiniber  into  shingles  and  siding.  A  logger  contracted 
with  the  manufacturers  to  cut  and  haul  the  timber.  Subse- 
quently the  dealers  orally  promised  the  logger  to  pay  him  on 
orders  from  the  manufacturers.  Several  payments  were  so 
nuide,  and  then  payment  being  refused,  an  action  was  brought 
to  enforce  it:  PrcMon  v.  Ynuncj^AQ  Mich.  103;  41  Am.  Rep.  l4cS. 
A  lent  to  r>  certain  instruments,  on  the  strength  of  C's  verb.il 
promise  to  be  answerable  for  their  return:  lIolUmJ)UHlCi<  F.  '<■ 
18  Phila.  217.  A  contractor  building  a  house  for  "*T.  (  ployrd 
G.  to  furnish  the  stone,  but  failed  to  pay  him,ir  iii.mised 

G.  orally  that  if  he  would  finish  the  work,  be  »vould  pay 

him;  but  the  contractor  Wiis  not  discharged  frou,  -  li;il>i'ity  to 
G.:  Gill  V.  llerriclc,  111  Mass.  501.  A  village  having  !••  ii  en- 
joined against  paying  its  attorneys  in  pending  ))rosecut>  mis  for 
selling  liquor,  its  president  promised  to  pay  for  past  and  future 
services  in  case  cf  the  attorneys'  inability  to  collect  from  the 
village:  Hooker  v.  Russell,  67  Wis.  257. 

Illustrations  (Continued). —  Cases  not  within  the 
Stati'te  —  Writing  Held  not  Requisite.  —  Defendant,  being 
bound  to  indemnify  a  third  person  in  a  suit  in  which  the  latter 
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Imd  been  nrrostccl,  requested  tlio  pliiintifT  to  become  a  ppecial 
l)iiil  for  this  thii'd  ])erH()!i,  iiiul  promised  to  indemnify  bim:   Ifnr- 
risoa  V.  Sdirlil,  10  JobnH.  242;  0  Am.  Dec.  3;J7.     A  Hiirrendered 
ii  bond   for  11  di'C'd  whicii  be  Iield  against  B,  in  eonsideralion 
tliat  15  would  pay  to  ('  llie  amount  of  u  note:   MhUh'i-h  v.  (Uirlcr, 
7   lib  App.  22").     A  debtor  promised  orally  to  pay  part  of  bis 
debt  by  paying  the  debt  of  bis  creditor  to  a  tbird  person,  to 
wbic'li  arrangement  the  latter  KulisiM|uently  assented:  rutnnm 
V.  l''(inih(i)it,  27   Wis.  187;  *J  Am.    Hep.  4.V,).     A  meebanie  re- 
paired a  cbattel  wbieli  was  mortgaged,  at  tlio  request  of  the 
mortgagor,  and  returned  it  to  bim,  relin(piisbing  Ida  lien  upon 
it  upon  tbe  oral  j)romi8e  of  tbe  mortgagee  to  i)ay  for  tlu^  repairs: 
Conradt  v.  Snllican,  45  Ind.  181;   1.^  Am.  llep.  2(11.     G.,  owner 
of  a  patent  bay-fork,  and  desirous  of  organizing  a  company  to 
deal  tberein,  orally  ])ronnsed  B.  tbat  if  be  would  become  one 
of  tbo  company,  and  take  sbares  and  give  bis  note  tberefor, 
be,  G.,  as  soon  as  tbo  company  was  organized,  would  find  a 
man  to  take  tbo  sbares  and  pay  tbe  notes,  witbout  cbarge  of 
expense  to  B.:  Green  v.  Brookins,  23  Micb.  48;  9  Am.  Rep.  74. 
Defendant  orally  promised  to  indemnify  plaintiff  for  indorsing 
tbe  promissory  note  of  anotber,  and  plaintiff,  relying  solely 
upon  sucb  promise,  indorsed  tbo  note:    Voycl  v.  MelmH,  31  Wis. 
.'500;  11  Am.  llep.  608.     Plaintiff  became  surety  on  tbe  note  of 
an  individual  member  of  a  firm,  on  tbo  assurance  of  tbe  firm 
tbat  tbe  money  to  be  raised  was  for  tbeir  use,  and  tbat  tbey 
would  })ay  it.     Tbe  maker  of  tbo  note  became  insolvent,  and 
plaintifi'  paid  tbo  note  and  brougbt  suit  against  tbo  remaining 
i)!U'tner  for  tbe  amount:   Garner  v.  irH(Ujins,4Q  Mo.  3i)0;  2  Am. 
Kep.  520,     A  stoekbolder  and  j)resident  of  a  corporation  orally 
jtronused  M.  that  if  be  wouUl  subscribe  .^nJ  ])ay  five  bund  red 
dollars  to  the  capital  stock,  be  sbould  ioceive  fifteen  \)vr  cent  on 
that  amount  in  a  vear:  Monrlwnse  v.  Crau/tJe,  30  Ohio  St.  130; 
.18  Am.  llep.  564.     A  is  indebted  to  B,  and  places  sutlieient  prop- 
erty in  the  hands  of  C  for  tlui  })urpose  of  paying  the  debt,  and  C 
c(>iiverts  tbe  proi)erty  into  money  and  promises  1)  to  jiay  tbe  del^t: 
li'di/mrr  v.  .S'/»).  3  liar.  &  McII.  451;  1  Am.  Dec.  371).    A  widow 
orally  promised  to  j)ay  tbe  amount  of  a  cbattel  mortgage  exe- 
cuted by  her  deceased  husband  on  a  stock  of  goods,  in  considera- 
tion that  the  creditor  should  not  foreclose,  and  sbould  continue 
to  furnisb  goods  to  her:   MvUer  v.  Jilriere,  59  Tex.  640;  46  Am. 
b'"p.  291.     A  mortgagor  i)aid  tbe  mortgage  befiu-e  maturity, 
.  >\d  tlie  mortgagee  promised  to  procure  a  release  of  another 
mortgage  upon  the  premises:  McCraith  v.  Mohaivk  Valley  Bank, 
104  N.  Y.  414.      A  father,  whoso  son  wished   to  buy   goods, 
agreed  with  tbe  owner  that  if  be  would  let  tbe  son  have  tbe 
'ods,  tbe  father  would  see  tbe  debt  paid,  or  would  pay  it: 
.juldwin  V.  Iliers,  73  Ga.  739.     On  the  assignment  of  a  lease  of 
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real  estate,  the  assignee  orally  agreed  to  assume  the  covenants 
and  pay  the  rent:  Wolke  v.  Flrmuirj,  103  Tnd.  105;  53  Am.  Rop. 
495.  Defendant  called  a  physician  to  attend  his  mother,  and 
told  him  tliat  he  would  i)ay  liini:  De  Witt  v.  liooi.  18  Neb.  bU7. 
A  surety  on  a  non-negotiable  note  conveyed  his  property  to 
defendant  in  consideration  of  the  grantor's  future  support  and 
payment  of  his  delfts.  SubsecpuMitly,  defendant  verbally  prom- 
ised plaintiff,  who  had  become  tlie  owner  of  the  note  by  inheri- 
tance, to  pay  it  if  tlie  principal  did  not:  Jlaiht/  v.  Bailey,  5(5  Vt. 
398.  A  married  woman  who  had  purcliased  on  her  own  credit 
a  stove  which  was  used  in  tlie  family  afterwards  separated 
from  her  husband,  and  asked  the  seller  to  take  back  the  stove, 
which  he  agreetl  to  do  on  her  promise  to  pay  for  the  use  of  it. 
Subsequently,  the  husband  told  tlie  seller  that  if  he  would  leave 
the  stove  he  would  pay  for  it:  Palmer  v.  Witcherb/,  15  Neb.  98. 
A  and  13  contracted  to  cultivate  land,  dividing  the  crops.  Sub- 
sequently, B,  becoming  indel'ted  to  C,  abandoned  the  crop, 
which  was  stored  with  A,  wlio  orally  agreed  with  C  that  the 
latter,  having  gathered  the  croi»,  should  first  pay  his  own  claim 
and  then  pay  over  the  balance  to  A:  Thornton  v.  Williams,  71 
Ala.  555. 


§  2323.  Agreements  Made  in  Consideration  of  Mar- 
riage.—  Mutual  agreements  to  marry  are  not  within  the 
statute.^  The  kinds  of  agreements  which  the  statute 
covers  are  agreements  to  pay  money  or  convey  property 
or  make  a  will,  in  consideration  of  marriage,^  or  an 
agreement  in  contemplation  of  marriage,  securing  the 
intoided  wife's  property  •  o  her  separate  use,  and  releas- 
ing her  claim  to  dower.'*     And  a  verbal  contract  to  marry, 


» Short  V.  Stotts,  58  Ind.  29;  With- 
ers V.  Richardson,  5  T.  B.  Mon.  94;  17 
Am.  Dec.  44. 

^  Leake  on  Contracts,  248.  "If  a 
person,  iu  order  to  induce  a  marriage, 
make  a  repres^entation  of  facts,  upon 
the  faith  of  which  the  marriage  takes 
place,  he  may  be  bound  upon  princi- 
ples of  equity  to  make  good  the  repre- 
sentation. But  the  liability  in  such 
case  rests  upon  the  ground  that  ho 
would  be  guilty  of  a  fraud,  or  at  least 
would  have  caused  a  mistake  in  an- 
other, if  the  facts  were  not  as  repre- 
sented, and  not  upon  the  ground  of 
contract;  therefore  it  is  not  required 
that  the  representation  should  be  in 


writing  under  the  statute  in  order  to 
charge  him  with  the  consequences.  But 
representations  of  future  intentions 
made  upon  consideration  of  marriage, 
if  intended  to  be  binding,  being  equiv- 
alent to  promises,  are  within  the  stat- 
ute; consequently,  writing  is  necessary 
to  establish  them,  notwithstanding  the 
marriage  may  have  taken  place  upon 
the  faith  of  their  performance;  fin- 
marriage  alone  does  not  constitute 
such  part  per:onnauce  of  a  parol  con- 
trrct  as  would  take  it  out  of  the  oj).)'- 
atioii  of  tlie  statute  up<in  equit;il)lo 
grounds":  Li'iike  on  Contriicts,  '24S. 
^  Finch  V.  Finch,  10  Ohu.  St.  501. 
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on  condition  that  an  antenuptial  contract  be  prepared 
and  executed,  is  within  the  statute.'  The  agreement 
may  be  contained  in  letters  written  by  the  party  to  be 
charged.^ 

§  2324.  "Lands,  Tenements,  or  Hereditaments,  or  any 
Interest  in  or  concerning  Them."— A  verbal  contract  for 
purchase  of  land  never  reduced  to  writing,  nor  accom- 
panied by  a  payment  of  any  part  of  the  purchase-money, 
is  void  under  the  statute.'  The  following  are  held  to  come 
within  the  above  phrase,  viz.:  A  contract  to  j^ive  or  take 
a  lease  or  tenancy  of  a  house  or  land;  or  to  assign  a  ten- 
ancy; a  contract  to  surrender  a  tenancy  to  the  landlord 
in  favor  of  another;  a  contract  merely  to  give  up  pos- 
session of  a  house  to  another;  a  contract  for  the  sale  of 
a  business,  as  a  milk-walk,  or  a  brick-yard,  accompanied 
with  possession  of  the  premises  where  it  is  carried  on; 
a  contract  to  procure  a  lease  or  interest  in  land  for  an- 
other, although  the  contractor  himself  have  no  interest, 
and  act  merely  as  broker  or  agent  in  the  matter;'*  an 
agreement  to  make  an  equitable  mortgage  by  deposit  of 
title  deeds ;^  a  contract  for  the  sale  of  a  growing  crop  of 
grass;"  or  a  growing  crop  of  fruit  on  trees;'  or  a  growing 
crop  of  wheat;  ^  a  contract  for  the  hire  of  lodgings  in  a 
house; ^  an  agreemero  by  a  landlord  to  abate  his  tenant's 
rent;'"  a  sale  of  land  by  a  sheriff;"  a  submission  to  arbi- 
tration concerning  the  title  to  land;'^  an  agreement  to 
create  an  easement;"  an  agreement  to  establish  a  pass- 
way  through  land;"   a  judicial  sale  of  land;'^  an  agree- 

'  Caylor  v.  Roe,  99  Ind.  1;  Chase  v.         •  Inman  v.  Stamp,  1  Stark.  12. 

l\  ^'f  ^^""/Z-  ^?-  ''  O'^-onnor  v.  Spaight,  1  Schoales  & 

'  Peck  V.  Vaudemark,  33  Hun,  214;     L.  300. 

^^,-^irM,--  ^^-        ^ .,  "  J'lckson  V.  Catlin,  2  Johns.  248;  3 

"  Williams  V.  Gibson,  84  Ala.  228;  Am.  Dec.  415. 

5  Am.  St.  Rep.  368.  i^  Stark  v.  Cannady,  3  Litt.  399;  14 

*  Leake  on  Contracts,  249.  Am.  Dec.  76. 

^  Ex  parte  Coombe,  4  Madd.  249.  '»  Robinson  v.  Thrailkill,    110   Ind. 

"  Crosby  v.  Woodworth,  6  Eaf.t,  602;  117. 

Powers  y.  Clarksou,  17  Kan.  218.  '*  Hall  v.  McLeod,  2  Met.  (Kv  )  98* 

'  Rod  well  V.  Phillips,  9  Mees.  &  W.  74  A  in.  Dec.  400. 

^^iv  on    .n  ..r  .r       -  "  *^""""  '••  ^Villiams,  35  Ala.  503; 

« Kerr  v.  Hill,  27  W.  Va.  576.  76  Am.  Dec.  297. 
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mcnt  to  pay  tjie  grantee  of  land  for  all  that  shall  fall 
short  of  tlio  amount  conveyed;'  an  agreement  extending 
the  time  within  which  a  i)erson  having  an  option  to 
purchase  land  sliall  exercise  the  option;"  a  contract  for 
the  sale  of  growing  trees;^  a  promise  in  the  alternative  to 
com])ensate  a  party  by  will  cither  "in  land  or  money";''  a 
contract  of  sale  of  an  erpiitiible  estate  in  land;^  an  agree- 
ment to  devise  land;^  an  agreement  between  C.  and  E.  for 
E.  to  hold  land  as  security  for  future  advances  made  by 
E.  to  C.;^  an  agreement  between  a  landlord  and  tenant 
that  the  latter  should  surrender  the  residue  of  his  term  in 
the  premises  leased  to  a  purchaser,  in  consideration  of 
which  the  landlord  agreed  to  give  up  the  rent  in  arrear;^ 
an  agreement  by  a  railroad  company  to  establish  a  per- 
manent turnout-track  and  stopping-place  near  the  prem- 
ises of  another,  and  to  stop  there  with  passenger  and 
freight  trains;'  an  agreement  between  adjoining  land- 
owners to  abanoon  all  claim  to  any  particular  lines,  and 
to  have  the  land  set  off  according  to  the  courses  and  dis- 
tances in  a  certain  deed;*"  a  contract  between  the  owners 
of  adjoining  lots  limiting  the  use  which  one  of  them 
should  make  of  his  lot,  or  the  manner  in  which  he  should 
build  upon  or  occupy  it;"  a  contract  under  which  one  is 
to  buy  land  at  public  auction  on  the  joint  account  of  him- 
self and  another;'-  a  supplemental  lease  between  landlord 


1  liradley  v.  Blodget,  Kirby,  22;  1 
Atn.  Dec.  II.  Contra,  Mott  v.  llunl, 
1  Root,  7.'?;  BiixtiT  V.  <i;iy,  14  t'onii. 
122;  GiOL'U  V.  Vardimau,  2  Blackf. 
324. 

^  fleith  V.  Woolridge,  0  Rand.  00.5. 

3  Mizell  !•.  Jiurnett,  4  Juiu.'s,  24'J;  09 
Am.  Dec.  744;  Harrcll  r.  Miller,  35 
Miss.  700;  72  Am.  Deo.  ir)4;  Slocum  v. 
Seymour,  3(J  N.  J.  L.  l.SfS;  13  Am. 
Rep.  432;  Owen  v.  Lewis,  4(J  Iiid.  4S8; 
15  Am.  Rep.  2'J5;  Scovell  i\  lioxall,  I 
Yoiinge  &  J.  37(3;  Putney  v.  D.iy,  '' 
N.  n.  430;  25  Am.  Dec.  471;  Patti- 
Hon's  Appeal,  Gl  Pa.  St.  294;  100  Am. 
Dec.  037;  Kiugsley  v.  Holhrook,  45 
N.  H.  313;  bO  Am.  Dec.  173;  Ruff  v. 


McCauley,  53  Pa.  St.  200;  91  Am. 
Doc.  203. 

^  Howard  v.  Brower,  37  Ohio  St. 
402. 

^  Holmes  V.  Holmes,  SO  N.  C.  205. 

•^Gooding  y.  Brown,  35  iluii,  148. 

7  Curie  r.  Eddy,  24  Mo.  117;  00 
Am.  Dec.  099. 

8  Lammott  v.  Gist,  2  Uar.  &  G.  433; 
18  Am.  Dec.  295. 

9  Pitkin  V.  R.  R.  Co.,  2  Barb.  Ch. 
221 ;  47  Am.  Dec.  320. 

'"  Nichol  V.  Ly tie's  Lessee,  4  Yerg. 
450;  20  Am.  Dec.  240. 

"  Rice  V.  Roberts,  24  Wis.  401;  1 
Am.  Rep.  195. 

'^  Parsons  t\  Phelan.  134  Mass.  109. 
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and  tenant  in  possession  under  a  subsisting  lease; »  an 
ap-cement  bc.wccn  a  nuin  and  a  woman  that  if  the  hitter 
shall  live  with  the  former  and  servo  him  until  he  dies, 
she  shall  have  his  property,  consisting  of  land;^  a  transfer 
or  resale  of  lands  to  the  original  owner  bv  one  in  pos- 
session  under  a  contract  of  purchaser'  an  agreement  cav- 
ing the  right  to  use  a  church  edillce  to  worship  in  when 
unoccupied  by  the  church  to  which  it  belongs;-  an  a-n-ee- 
nient  whereby  G.  and  D.  agree  to  become  jointly  pur- 
chasers of  certain  real  estate,  each  party  to  furniJh  one 
halt  the  purchase-money,  and  to  hold  the  same  in  un- 
divided  moieties.^ 

And  the  following  are  not  within  the  statute:  A  sale 
of  implements,  as  the  crops  of  land,  raised  by  industry 
and  labor;«  an  agreement  for  the  use  of  a  dock  for  the 
repair  of  a  ship;^  a  contract  for  a  mere  license  or  per- 
mission  to  reside  in  or  use  premises,  or  a  specific  part  of 
premises,   not  involving  the  exclusive  possession,  as  a 
contract  for  board  and  lodging  in  the  house  of  another-' 
a  contract  for  the  sale  of  crops,  or  trees,  or  fruit,  or  pro- 
duce  of  land,  to  be  delivered  as  goods,  and  to  pass  no  in- 
terest  until  severed;^  a  contract  of  agistment  of  cattle-'" 
a  contract  by  a  landlord  to  make  repairs  and  build  on 
the  land  during  the  term;"  a  partnership  agreement,  the 
object  of^tlie  partneiihip  being  the  buying  and  selling 
of  land;'-  an  agreement  between  two  or  more  persons  to 

A,n    Rei"'",:;-  ^°"S'  ^^^  ^'^^^-  ^-'  55         "  T.eako  on  Contracts,    252;    Claflin 
3/'  4\  li.'      i^       ,  ''•    Cari)eiiter,    4    Met.    5S0:    SS    Am 

C;aktt  „.  UouglKrtJ,  21  III.  App.     ))„„.  ;)SI  i  lUr  ...  Oak„,a„,  104  Jit": 

iHvil'  ,    \T  Tr    1  o-r  ^  ,  '"  '^"''"^  "■  *'li»t,  10  Ad.  &  El.  753. 

.'.'Am.    ueo.  .540;  Lvans  v.   Roberts,     241. 

■  Wr4.1,e  ..  SUvert,  2  El.  .  E.  ,21;    T^iZJ^^U^.  JJsS'S.ck 
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explore  the  public  domain  and  discover  and  locate  lodes 
for  the  joint  benefit  of  all;'  a  contract  under  which  one 
is  to  make  bricks  on  the  land  of  another,  the  property  in 
the  bricks  to  remain  in  the  owner  of  the  soil  until  he  has 
been  paid  for  his  clay  and  wood  used  and  consumed  in 
their  manufacture;^  an  agreement  to  pay  for  improve- 
ments made  on  land;^  an  agreement  to  abide  by  a  divis- 
ion line;'*  an  agreement  to  purchase  land  sold  at  an 
execution  sale  and  hold  it  for  the  debtor;^  an  agreement 
by  a  husband  to  convey  land  to  his  wife  in  consideration 
of  her  relinquishing  her  inchoate  interest  in  other  lauds;" 
an  agreement  to  buy  a  mortgage  on  A's  land,  sell  the 
premises  for  his  benefit,  and  account  for  the  balance  over 
disbursements;^  an  agreement  to  let  a  hall  on  four  cer- 
tain days;*  a  sale  of  a  building  not  permanently  annexed 
to  the  land,  with  right  of  removal;'  a  contract  by  which 
one  person  agreed  with  another  that  if  the  latter  would 
transport  the  former,  his  family,  and  their  effects  to  the 
state  of  Texas,  he  would  deed  to  such  person  one  half  of 
the  land  which  would  become  his  by  virtue  of  his  immi- 
gration;^" an  agreement  to  return  leased  premises  in  the 
same  condition  as  when  taken;"  the  agreement  of  the  pur- 
chaser of  land  to  pay  part  of  the  price  to  a  third  person; ''^ 
an  agreement  between  the  vendor  and  purchaser  of  land 
that  at  the  expiration  of  four  years  from  the  date  of  the 


V.  Reeil,  99  N.  Y.  GOO;  Holmes  v.  Mc- 
Cray,  51  Ind.  358;  19  Am.  Rep.  735; 
Treat  v.  Hiles,  68  Wis.  344;  GO  Am. 
Rep.  859.  Contra,  Raub  v.  Smith,  61 
Mich.  543;  1  Am.  St.  Rep.  619. 

'  Murley  v.  Ennis,  2  Col.  300. 

■'  Brown  V.  Morris,  83  N.  C.  251. 

"  Frear  v,  Harclenbergh,  5  Johns. 
274;  4  Am.  Dec.  35G;  Godeflfroy  v. 
CaKIwell,  2  Cal.  489;  56  Am.  Dec. 
360.  As  on  public  lauds:  Zickafosse 
V.  Hulick,  1  Morris  (Iowa),  175;  39  Am. 
Dec.  458. 

*  Jackson  v.  Dysling,  2  Caines,  198. 
Or  that  one  of  the  owners  will  buihl 
and  maintain  the  partition  fence:  Tai- 
madye  v.  R   R.  Co.,  13  Birb.  493. 


'  Martin  v.  Martin,  16  B.  Mon.  8; 
MulhoUand  v.  York,  82  N.  C.  510. 
Contra,  McKee  v.  Vail,  79  N.  C.  194; 
Barnet  v.  Dougherty,  32  Pa.  St.  371; 
Dollar  Sav.  Bank  v.  Bennett,  76  Pa. 
St.  402. 

*  Brown  v.  Rawlings,  72  Ind.  505. 

'  McGinnis  v.  Cook,  57  Vt.  36;  52 
Am.  Rep.  115. 

*  Johnson  v.  Wilkinson,  139  Mass. 
3;  52  Am.  Rep.  698. 

•Rogers  V.  Cox,  96  Ind.  157;  49 
Am.  Rep.  152. 

""  Miller  v.  Roberts,  18  Tex.  16;  67 
Am.  Dec.  688. 

"  Hiilbut  V.  Forrest  City.  34  Xrk.  246. 

'-  Strong  V.  Kanim,  13  Or.  172. 
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sale  the  land  would  bo  worth  four  dollars  an  aero,  anfl  that 
the  vendor  would  then  purchase  it  back  at  that  price  if 
the  buyer  should  desire  to  sell;'  a  promise  to  pay  B  one 
half  the  proceeds  of  a  piece  of  land  when  lie,  the  prom- 
isor, should  sell  it;'^  an  agreement  under  which  defend- 
ant advanced  money  for  plaintiff  to  pay  certain  install- 
ments upon  a  contract  for  the  purchase  of  land,  defendant 
being  named  in  the  contract  as  the  purchaser,  but  really 
acting  for  plaintiff;^  an  oral  agreement  to  purchase  land 
for  another,  providing  that  when  the  latter  shall  sell  the 
profits  shall  be  equally  divided  between  them.'' 

If  an  agreement  is  entire,  and  part  of  it  is  for  a  sale 
of  land,  the  whole  of  it  is  within  the  statute.* 

§  2325.    "Contracts  not  to  be  Performed  within  a  Year." 

—  Tliis  phrase  refers  to  such  contracts  only  as  are  in- 
capable of  being  completely  performed  within  a  year; 
therefore  contracts  which  may  be  performed  within  the 
year,  or  the  performance  of  which  depends  upon  a  con- 
tingency which  may  happen  within  tlie  year,  are  not 
within  the  statute.^  Thus  a  contract  for  personal  ser- 
vices for  an  indefinite  period,  or  a  term  of  years,  and 
which  will  terminate  with  the  death  of  the  party  making 
it,  is  not  within  the  statute,  because  such  a  contract  may 
by  the  death  of  the  party  be  fully  performed  within  one 
year.''  Contracts  which  may  be  performed  within  the 
year  on  one  side  only,  though  they  cannot  be  performed 
within    the  year  on   the  other  side,  are  not  within  the 

»  Burrell  v.  Root,  40  N.  Y.  496.  142;  Linscott  v.  Mclntire,  15  Mo.  201; 

•'  Mahagan  v.  Mead,  63  N.  H.   130;  33  Am.  Dec.  602;  Gadsden  v.  Lanco, 

Bruce  v.    Hastings,    41   Vt.    380;    98  1  McMuU.  Eq.  87;  37  Am.  Dec.  548; 

Am.  Dec.  592.  Laplmm  v.  Whipple,  8   Met.    57;   41 

•*  Walton  V.  Karnes,  67  Cal.  25.  Am.  Dec.  487;  lilauding  v.  Sargont,  33 

*  Snyder  v.  Wolford,  33  Minn.  175;  N.  H.  239;  m  Am.  Dec.  721;  Worthy 
53  Am.  Rep.  22.  v.  Jones,   11  Gray,  170;  71  Am.  Dec. 

*  Praute   v.    Schulte,    18  111.    App.  696;  Homer  ?\  Frazer,  65  Md.  1. 

62.  '  Hill  V.  Jamieson,   16  Ind.   125;  79 

*  Lyon  V.  King,  11  Met.  411;  45  Am.  Dec.  414.  And  see  Worthy  v. 
Am.  Dec.  219;  Mooreu.  Fox,  10  Johns.  Jones,  11  Gray,  168;  71  Am.  Dec.  696; 
244;  6  Am.  Dec.  338;  Peters  v.  West-  Doyle  v.  Dixon,  97  Mass.  212;  93  Am. 
borough,   19  Pick.  364;   31  Am.   Due.  Dec.  80. 
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statutef.*  But  performance  witliin  the  year  will  not 
enable  the  party  so  performing  to  sue  on  the  agreement, 
when  the  performance  inured  to  the  benefit  of  another 
than  the  other  party  to  the  agreement.'^  Contracts  which 
by  their  terms  arc  not  to  be  fully  performed  within  a  year 
are  within  the  stu+ute.'  A  contract  which  cannot  be  per- 
formed within  a  year  is  not  taken  out  of  tlie  statute 
because  it  may  bo  terminated  or  defeated  within  a  year.* 
A  parol  contract  of  hiring  for  more  than  a  year  is  within 
the  statute,  although,  in  a  given  event,  it  is  si.bject  to 
determination  in  less  than  a  year.^ 

The  following  have  been  held  to  be  within  the  statute, 
and  to  require  a  writing,  viz.:  A  contract  for  the  hire  of 
a  carriage  from  a  coach-maker,  for  five  years,  for  an  annual 
payment,  which,  by  the  custom  of  the  trade,  is  determi- 
nable at  any  time  within  that  period  on  payment  of  a 
year's  hire;"  a  contract  of  service  for  a  term  of  more 
than  a  year  determinable  by  notice  within  a  year;''  an 
agreement  with  a  solicitor  that  he  should  do  all  the 
business  of  a  company,  arid  should  not  be  removed  unless 
for  misconduct;®  a  contract  in  the  spring  of  one  year  to 
raise  potatoes  in  the  following  year  and  deliver  them;^  a 
contract  to  work  for  another  for  a  year  from  the  following 
month;"'  a  contract  for  service,  to  begin  as  soon  as  the 
employer  could,  and  actually  beginning  a  week  after  the 


'  Braceginlle  v.  Heald,  1  Barn.  & 
Aid.  7-27;  Blaiulin^'  v.  Sargent,  X^ 
N.  H.  2.S'.);  U()  Am.  Dec.  7'20;  .Smallcy 
r.  Grt'Ciin,  a'J  Iowa,  241;  85  Am.  Rail. 
2()7;  .McCloUau  v.  San.lfonl,  20  Wis. 
.''li).");  Sliouliy  V.  Ailareue,  41  Vt.  541; 
I)S  Am.  1  )uc.  G2.3. 

'^  Kimmius  v.  Oldham,  27  W.  Va. 
258. 

»  Foote  V.  Emerson,  10  Vt.  3:?8;  33 
Am.  Dec.  205;  Lockwooil  ?'.  Baraep. 
3  Hill,  12S;  38  Am.  Dec.  (520;  Cros- 
well  V.  Crane,  7  IJarb.  200;  Weir  v. 
Hill,  2  Lans.  2S2;  Amlmrger  v.  Mar- 
vin, 4  E.  D.  Smith,  3l>5. 

♦  Meyer  v.  Roberts,  4G  Ark.  80;  55 
Am.  Rep.  507. 


»  Meyer  r.  Robert.s,  4G  Ark.  80;  55 
Am.  Rep.  507. 

''  Bireh  t\  Earl  of  Liverpool,  9  Barn. 
&  V.  3112. 

'  Dobsoii  r.  Collis,  1  Hurl.  &  N.  81; 
25  L.  .1.  Ex.  207.  See  Roberts  i\  Tucker, 
3  Ex.  032.  , 

•■  Eley  /•.  Positive  Security  Ass,.  Co., 
L.  R.  1  Ex.  20;  45  L.  J.  Ex.  58. 

8 1'itkiu  V.  Noyes,  48  N.  H.  294;  97 
Am.  Dec.  015. 

'"  Scroi^gin  r.  Blackwell,  30  Ala.  351; 
Amburger  ?;.  Marvin,  4  E.  1).  Smith, 
3!I3;  Little  r.  Wilson,  4  E.  D.  Smith, 
422;  Squire  v.  Wiiipple,  1  Vt.  09; 
Hinckley  v.  Soutligate,  11  Vt.  428. 
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agreement;'  an  agreement  by  an  emplo3'co  that  he  will 
not  leave  the  service  of  his  employer  for  two  years,  nor  in 
the  summer,  nor  without  two  weeks'  notice;'^  an  agree- 
ment made  December  31st,  for  services  to  be  rendered  for  a 
year,  to  terminate  December  31st  next;''  an  agreement  to 
work  for  two  years  for  one  hundred  dollars  the  first  and 
two  hundred  dollars    the  second  year;*  an  agreement  to 
employ  an  infant  for  five  years,  and  to  pay  his  father  cer- 
tain sums  semi-annually  for  his  services;''  a  contract  to 
employ  a  laborer  for  three  years,  at  so  much   per  day;" 
an  agreement  for  board  and   rooms  in  a  boarding-house 
for  one  year,  made  before  the  commencement  of  the  year;' 
a  contract  whereby  A  sells  a  horse  to   B,  and  warrants 
that  it  shall  be  sound  for  one  year  thereafter,  and  agrees 
that  if,  after  the  expiration  of  one  year,  the  horse  prove 
unsound,  he  will  take  it  back,  and  pay  the  plaintiff  one 
hundred  dollars;^  a  contract  to  deliver  a  crop  of  hemp 
raised  the  present  year,  and  what  may  be  raised  in  two 
succeeding  years,  by  the  vendor;"  an  agreement  to  pay 
money  after  the  lapse  of  a  year,  for  land  to  be  presently 
conveyed;^"  an  agreement  made  December  14,  1856,  to 
rent  a  house  for  the  year  1857;'^  a  contract  to  pay  for  a  right 
to  use  an  invention  on  a  certain  boat,  "at  so  much  a  year 
during  the  term  of  a  patent  having  twelve  years  to  run," 
if  the  boat  should  so  long  last;'"  an  agreement  of  a  ven- 
dor, upon  the  sales  of  a  patent   right,  to  repay  the  con- 
^deration,    if  the    vendee  did    not,  within    three  years, 
realize  a  certain  amount  out  of  the  profits  of  such  patent 
right;"  an  agreement  to  buy  goods  of  B,  exclusively,  for 


'  Sutcliflfe  V.  Atlantic   Mills,   13  K 
I.  480;  4:J  Am.  Hep.  39. 

-  Beriiier  v.    Ciibot    Manufacturing    415 
Co.,  71  Me.  5013;  36  Am.  Rep.  343. 

3  Levison  v.  Stix,  10  Daly,  '2'2\). 

*  Emery  v.  Smith,  4(i  N.  H.  151. 

*  Hill  V.  Hooper,  1  Gray,  131. 

*  Tuttle  V.  ywett,  31  Me.  555. 
'  Wilson  V.  Martin,   1    Denio,    602;    Am.  Dec.  487. 

Spencer  v.  Halstead,  1  Denio,  606. 


«  Shipley  V.  Patton,  21  Ind.  1G9. 
®  HoUoway  v.  Hampton,  4  B.   Mon. 


'"  Marcy  v.  Marcy,  9  Allen,  8. 
'1  Atwooil  V.  Norton,  31  CJa.  507. 
'U^acket    Co.    v.  Sickles,    5    Wall. 
580. 

'^  Lapham  v.  Whipple,  8  i>let.59;  41 
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five  years,  if  B  shall  sell  as  reasonably  as  others;^  an 
agreement  to  stop  cars  permanently  at  a  certain  place;*  a 
contract  by  a  railroad  company  to  support  the  widow  of 
a  person  killed  by  one  of  its  trains,  aud  her  three  minor 
children,  during  her  life;^  a  promise  to  pay  a  father,  for 
naming  his  infant  son  for  the  promisor,  one  hundred 
dollars,  by  deposit,  etc.,  in  four  equal  annual  installments.* 

This  section  of  the  statute  does  not  apply  to  contracts 
concerning  lands,  or  any  interest  therein;^  nor  to  agree- 
ments to  marry.® 

And  the  following  have  been  held  not  within  the  stat- 
ute, viz.:  A  contract  to  pay  money  upon  the  return  of 
a  ship  which  might  return  w^ithin  a  year,  although  the 
ship  in  fact  did  not  return  within  two  years;'  a  contract 
to  pay  a  sum  of  money  to  a  person  on  the  day  of  his 
marriage,  although  the  marriage  did  not  take  place  within 
a  year;^  a  promise  to  marry  after  the  defendant's  return 
from  a  contemplated  voyage,  on  which  it  was  expected  he 
would  be  absent  eighteen  months  or  more;*  a  marriage 
contract  providing  for  the  disposition  of  the  property  of 
the  parties  to  their  respective  heirs; ^^  an  agreement  for 
a  year's  lease,  to  begin  at  a  future  time;"  an  agreement  to 
construct  in  a  year  and  twenty  days  a  road  which  could 
be  constructed  within  the  year,  the  twenty  days  being 
added  for  contingencies;"  an  agreement  that  a  policy  of 
fire  insurance  shall  be  renewed  from  year  to  year,  either 
party  being  at  liberty  to  give  notice  at  any  time  that  tlH 
arrangement  shall  not  be  continued;'^  a  promise  to  sup- 


'  Mallettv.  Lewis,  61  Miss.  105. 
*  Pitkin  V.  Long  Island  R.  R.  Co., 
2  Barb.  Ch.  221;  47  Am.  Dec.  .S20. 
»  Deaton  v.  R.  II.  Co.,  12  Heisk.  G50. 


*  Brick    V.    Gannar,    36    Hun,    52. 
AUtin;  Derby  v.  Phelps,  2  N.  H.  515. 
'  Anonymous,  1  Salk.  280. 
^  Peter  v.    Compton,    Skin.   353;    1 


♦  Parks  V.   Francis,  50  Vt.  626;   28    Smith's  Lead.  Cas.,  5th  ed.,  283. 


Am.  Rep.  517. 

»  Fall  V.  Hazelrigg,  45  Ind.  586;  15 
Am.  Rep.  278;  Railsback  v.  Walke,  81 
Ind.  412;  Mason  v.  Breslin,  9  Abb. 
Pr.,  N.  S..  432;  40  How.  Pr.  441;  2 
Sweeny,  392;  Reeder  v.  Sayre,  6  Hun, 
564;  Young  v.  Dake,  5  N.  Y.  463;  55 
Am.  Dec.  356. 


»  Clark  »i.  Pendleton,  20  Conn.  495. 

'•  Houghton  V.  Houghton,  14  Ind. 
505;  77  Am.  Dec.  69. 

''  Whiting  V.  Ohlert,  52  Mich.  462; 
50  Am.  Rep.  265. 

'^  Jones  V.  Ponch,  41  Ohio  St.  146. 

'••  Trustees  of  First  Baptist  Church  v. 
Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305. 
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port  a  person  during  his  life;'  an  agreement  to  labor  for  a 
company  "for  the  term  of  five  years,  or  so  long  as  A 
shall  continue  to  be  agent  of  the  company";'  an  agree- 
ment by  infant  to  work  seven  years  for  his  board;'  a  con- 
tract by  which  a  son  agreed  to  work  for  his  father  while 
he  lived,  to  bo  paid  at  his  death;*  a  contract  entered  into 
on  December  2.1,  1870,  whereby  plaintiff  agreed  to  serve 
as  clerk  for  defendants  for  a  year  commencing  on  the 
day  thereafter,  and  ending  on  December,  22,  1871;*  au 
agreement  entered  into  in  October,  187G,  to  teach  a  school 
for  the  year  ending  October  1,  1877,  also  for  a  further 
term  of  one  year,  at  the  same  salary,  if  no  notice  to  the 
contrary  be  given  at  least  two  weeks  prior  to  that  date;* 
a  contract  whereby  plaintiff  paid  a  certain  sum  in  con- 
sideration of  acting  as  defendant's  agent  for  a  "  reason- 
able time";^  a  contract  of  partnership  without  any  fixed 
time  for  its  continuance,  and  the  business  of  which  may 
be  completed  within  a  year;^  an  agreement  by  one  not  to 
sell,  or  assist  others  in  selling,  musical  instruments;^  an 
agreement  by  the  vendor  of  a  business  not  to  carry  ou 
the  same  business  in  the  same  place;^°  an  agreement  to 
erect  a  store  within  seven  months,  and  to  rent  the  same, 
when  built,  for  a  term  of  years;'^  an  agreement  to  reward 
another  for  past  services  by  testamentary  bequest;'^  an 
agreement  to  render  services  to  bo  paid  for  after  the  em- 
ployer's death;"  a  lease  "for  the  crop  season  of  1880,"  which 
might  or  might  not  be  for  more  than  twelve  months;'* 

■  Bull  V.  McCrea,  8  B.  Mou.  422;  ^  Jordan  v.  Miller,  75  Va.  442. 

Howard    v.     Burgen,    4    Dana,     137;  *  Hill  v.  Jaiuieson,   IG  Iiid.   125;  79 

Hutcliinsoii    V.    Hutcliinsoii,    4(5    Me.  Am.  Dec.  414. 

154;  Dresser  v.  Dresser,  35  Barb.  573.  '*  Worthy  v.   Jones,    11  Gray,    16S; 

^  Roberts  y.  Roekbottoni  Co.,  7  Met.  71  Am.  Dec.  (59G;  Doyle  v.  Dixon,  97 

46.  Mass.  212;  93  Am.  Dec.  SO;  Lyon  v. 

»  Wilhelm  v.  Hardman,  13  Md.  140.  King,  11  Met.  411;  45  Am.  Dec.  219. 

*  Updike  V.  Ten  Broeck,  32  N.  J.  L.  ''Eaton  v.  Wiiitaker,  18  Conn.  222; 

105.  44  Am.  Dec.  586. 

''  Dickson  v.  Friabee,  52  Ala.  165;  23  '^  Jilson  v.  Gilbert,  26  Wis.  637;  7 

Am.  Rep.  565.  Am.  Rep.  100. 

« Smitli  I'.  Comlin,  19  Hun,  234.  "*  Kent  r.   Kent,  62  N.  Y.  560;  20 

'  Niagara  Fire  Ina.  Co.  v.  Greene,  Am.  Rup.  502. 

77  lud.  590.  "  Chaffe  v.  Benoit,  60  Miss.  34. 
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an  agreement  connected  with  a  contract  lotting  lands,  that 
the  tenant  will  "  during  the  term  "  (three  years)  erect  a 
fence;*  a  contract  "to  continue  as  long  as  the  parties  are 
mutually  satisfied  ";^  a  contract  for  eight  months,  which 
may  bo  extended  at  the  end  of  that  time  by  mutual 
agreement;^  an  agreement  made  in  December,  187G,  for  a 
lease  of  a  storehouse  for  two  years  from  November  2, 
1877; "*  a  contract  to  insure,  the  insurance  to  commence 
within  a  year.' 


§  2326.  "  Goods,  Wares,  and  Merchandise "  of  the 
Value  of  Fifty  Dollars.  —  Most  of  the  state  statutes  foh 
low  the  "  ton  pounds  "  of  the  English  statute,  though  in 
Maine,  New  Jersey,  Missouri,  and  Arkansas  the  limit  is 
thirty  dollars,  in  Now  Hampshire  thirty-three  dollars,  in 
Vermont  forty  dollars,  in  California  two  hundred  dollars, 
and  in  Florida  and  Iowa  there  is  no  limit  of  value  at  all.* 
An  oral  contract  for  sale  and  delivery  of  an  article  to  be 
subsequently  manufactured  by  the  vendor  is  within  the 
statute,  unless  the  agreement  calls  for  the  peculiar  skill, 
labor,  or  care  of  the  manufacturer,  in  whicli  case  it  is  for 
work  and  labor,  and  not  within  the  statute.^  A  contract 
is  not  one  of  sale  when  it  states  or  implies  that  the  tiling 
is  to  bo  made  by  the  seller,  and  also  blends  together  the 
price  of  the  thing  and  compensation  for  work,  labor,  skill, 
and  material,  so  that  they  cannot  be  discriminated;  but 
such  a  contract  is  one  of  hiring  and  service,  or  a  bargain 
by  which  one  party  undertakes  to  labor  in  a  certain  way 
for  the  other,  who  is  thereupon  to  pay  him  a  certain  com- 
pensation.^ The  fact  that  goods  sold  are  to  bo  boxed  and 
transported  to  the  place  of  delivery  by  the  seller  does  not 


'  Marley  v.  Noblett,  42  Ind.  85. 
'  Greene  v.  Harris,  9  R.  I.  401. 
3  Brigham  v.  C  irlisle,  78  Ala.  243. 

*  Waiters  v.  Cherry,  78  Mo.  344. 

*  Wiebeler  w.  Milwaukee  Mechauics' 
Mut.  las.  Co.,  30  Minu.  464. 


*  Stimson'a  American  Statute  Law, 
462. 

'  Prescott  V.  Locke,  51  N.  H.  94;  12 
Am.  Rep.  55. 

8  Phipps  V.  McFarlane,  3  Minn.  109; 
74  Aiu.  Dec.  743. 
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take  the  sale  out  of  the  operation  of  the  statute.'  Where 
the  contract  is  for  several  articles,  each  less  in  value  than 
fifty  dollars,  but  all  together  more,  it  is  within  the  stat- 
ute.^ 

The  following  have  been  hold  to  be  contracts  for  "goods, 
wares;  and  inci'chiindise"  within  the  statute:  A  contract  fur 
the  sale  of  shares  of  stock  in  corporations,'  cnil)lcnients,  or 
frucias  'indnsfrialcs;*  a  contract  for  the  manufacture  and 
tlelivery  of  a  machine;®  a  contract  with  a  tailor  or  shoe- 
maker for  the  making  of  articles  of  their  tr.idL,"  u  cv/i- 
tract  with  a  miller  for  the  delivery  of  flour,^  or  with  any 
manufacturer  for  the  delivery  of  the  produce  of  his  manu- 
facture;* a  contract  to  make  a  sot  of  artificial  teeth  to  fit 
the  mouth  of  a  person;"  a  contract  with  an  artist  for  a 
work  of  art;'"  a  contract  between  a  dealer  in  furniture, 
who  keeps  articles  on  hand,  nearly,  but  not  quite,  com- 
pleted, to  be  finished  according  to  the  taste  of  the  pur- 
chaser,—  in  this  case  sofas  and  chairs  not  covered, —  and 
a  customer,  for  finishing  and  delivering  such  articles;" 
a  contract  to  deliver  a  certain  number  of  feet  of  i)lank  for 
the  price  of  more  than  fifty  dollars,  although  stipulating 
that  the  manufacturer  should  saw  a  part  of  the  logs  into 
I)lank  of  various  dimensions,  under  the  direction  of  the 
purchaser; '"  an  agreement  for  the  delivery  of  a  quantity  of 
])lanks  for  ship-building,  at  a  future  time,  and  at  a  specified 
price; '''  a  contract  for  a  quantity  of  cheese,  to  be  delivered 
and  paid  for  thereafter;'''  an  auction  sale  of  chattels.'® 

'  Atwater  v.  Hough,  29  Conn.  508;        >*  Wilks  ?>.  Atk'nson,  G  Taunt.  ;1. 
70  Am.  Deo.  2-2{).  "  I.ee  r.  (iriltiii,  1   Best  &  S.  -JTi';  30 

■'  lUldoy  /•.  Parker,  2  Birn.  .":  C.  .37;     L.  J.  Q.  H.  -J.l-J. 

(liiin.ui V'.  Hill,  SON.  II.  :ui. 

^  Tis.lalu  r.  Karri;?,  20  Tick.  9;  Col- 
viii  V.    Williams,   3   liar.    &  J.  38;   5 


1"  Ti>;(i  ('.  Griffin,  1  Best  &  S.  272-  30 
L.  J.  Q.  J{.  2:)2. 

"  Flmt  V.  C'orbitt,  6  Halv,  429. 

^'^  {.'lark  V.  Nichols,  107  .Slass.  547. 

13  Waterman  v.  Meigs,  4  Ciish.  497. 

'*  Newman  v.  Morris,  4  Uar.  &  McH. 
421. 


Am.   Dec,   417;    North   v.   Forest,    15 

Conn.  400;  Southern  Ins.  Co.  v.  Cole, 

4  Fla.  359. 
^  Leake  on  Contracts,  258. 
^  Atkinson  v.  Bell,  8  Barn.  &  C.  277.  '^  Davis  v.  Rowell,  2  Pick.  04;  13 
'' Grafton  V.  Armitage,  2  Com.  B.  341.  Am.  Dec.  398;  Meadows  i\  Meadows, 
'  Garbutt  v.  Watson,  5  Barn.  &  Aid.     3  McCord,  458;  15  Am.  Dec.  045.    See 

613;  Rondeau  v.  Wyatt,  2  H.  Black.  07.     Auctious,  Priuuipal  and  Agent. 
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And  tlui  followiiin;  luivo  boon  lioM  not  to  ho  wiLliiii  tlio 
still ute:  Tlio  employ moiit  of  a  carrior  to  buy  floods  and 
dolivor  tboni  to  tho  employer;'  a  conlract  ft)r  work  ox- 
ponded  in  making  goods  with  tho  materials  of  tho  em- 
ployer;'' a  eontraet  with  an  attorney  to  prepare  a  dood;^ 
acontract  for  contriving  amaehinofor  a  certain  purpose;* 
a  contract  with  a  printer  to  print  a  book,''  or  of  an  artist 
to  paint  a  picture;"  a  contract  to  make  and  deliver  a  wagon 
at  a  future  day;'  an  agreement  to  manufacture  certain 
articles,  and   furnish   materials;*   an  agreement  by  A  to 


'  ('(.l)l)ol(l  V.  Caston,  1  IJiiig.  391). 

'•i  Atkinson  v.  Boll,  8  Barn.  &  L'.  283. 

■*  (irafton  c.  Armitiige,  2  Com.  JJ. 
339;  L(!c  r.  (JiifHn,  1  Uost  &  S.  277; 
80  L.  J.  Q.  B.  254. 

*  Grafton  /-.  Arinitago,  2  Com.  B.  336. 

»  Clay  ('.  Yates,  1  Hnrl.  &  N.  73. 

'Turner  v.  Mason,  (55  Mich,  602, 

'  Cniok.MJiaiik  n.  Burrell,  18  Johns. 
68;  9  Am.  Dec.  187;  Mi.xerv.  Howarth, 
21  Pick.  205;  32  Am.  Dec.  25lj.  In 
Go(l(lar<l  V.  Binney,  115  Mass.  450,  15 
Am.  Rep.  115,  it  is  said:  "According 
to  a  long  eour.se  of  decisions  in  New 
York,  and  in  some  other  states  of  the 
Union,  an  agreement  for  the  sale  of 
any  commodity  not  in  e.xistence  at 
the  time,  but  which  the  vendor  is  to 
manufacture  or  put  in  a  condition  to 
be  delivered  (such  as  (lour  from  wlieat 
not  yet  grounil,  or  nails  to  be  made 
from  iron  in  tho  vendor's  hands),  is 
not  acontract  of  sale  within  the  mean- 
ing of  the  statute:  ("rooUsliank  v. 
Burrell,  18  Johns.  58;  9  Am.  Dec.  187; 
Sewall  ('.  Fitch,  8  Cow.  215;  Robertson 
V.  Vau,<,'hn,  5  Sand.  1;  Downs  i'.  Ross, 
23  Wend.  270;  Kiehellieru'er  v.  iMc- 
Cauley,  5  Har.  &  J.  21 S;  9  Am.  Dec. 
514.  In  EiigUmd,  on  the  otlier  hand, 
the  tendency  of  the  recent  decisions 
is  to  treat  all  contracts  of  such  a  kind 
intended  to  result  in  a  sale  as  sub- 
stuntially  contracts  for  the  sale  of 
chattels;  and  the  decision  in  Leo  v. 
Griffin,  1  Best  &  S.  272,  goes  so  far  as 
to  liolil  that  a  contract  to  make  and 
fit  a  set  of  artificial  teetli  for  a  patient 
is  essentially  a  contrac  t  fo.'  the  sale  of 
goods,  and  therefore  is  subject  to  the 

{(rovisionsof  the  statute.  See  Maber- 
ey  w.  Sheppard,  10  Bing.  99;  Howe 
V.  Palmer,  3  Barn.  &  Aid.  321;  Baldey 
V.  Parker,  2  Baru.  &  C.  37;  Atkinson  v. 


Bell,  8  Barn.  &  C.  277.  In  thiscommon- 
wcaltli  a  rule  avoiding  both  of  those 
extremes  was  established  in  .Mixer  v. 
Howarth,  21  Pick.  205,  32  Am.  Doc. 
25(5,  and  has  been  rocoi^iiized  and  af- 
firmed in  repeated  decisions  of  more 
recent  date.  The  effect  of  these  decis- 
ions we  understand  to  be  this,  namely, 
that  a  contract  for  the  sale  of  articles 
then  existing,  or  such  as  the  vendor  in 
the  ordinary  course  of  his  business  man- 
ufactures or  procures  for  tho  general 
market,  whether  on  hand  at  the  time 
or  noC,  is  a  contract  for  the  sale  of 
goods,  to  which  the  statute  applies. 
But  on  the  other  hand,  if  thegocxls  are 
to  bo  manufactureil  espeeially  for  tlie 
purchaser,  and  n[n)n  his  special  order, 
and  not  lor  the  general  market,  the  case 
is  not  within  the  statute:  Spencer  r. 
Cone,  1  Mt^t.  2S3.  '  The  distinction,' 
says  Ciiief  .Justice  Shaw,  in  Land)  v. 
Crafts,  12  Met,  353,  'wo  believe  is 
now  well  ui\dersto()d.  \Vhe:i  a  l)ers()a 
stipulates  for  tho  future  sale  of  arti- 
cles whic'.i  he  is  habitually  making, 
and  which,  at  the  time,  are  not  made 
or  llnished,  it  is  essentially  a  contract 
of  sale,  and  not  a  contract  for  labor; 
otherwise  when  the  article  is  mado 
pursuant  to  the  agreement.'  In 
Gardner  r.  Joy,  9  Met.  177,  a  contract 
to  buy  a  certain  number  of  boxes  of 
candles  at  a  fixed  rate  per  pound, 
whicii  the  vendor  said  he  would  man- 
ufacture and  deliv(tr  in  about  three 
months,  was  held  to  be  a  contract  of 
sale,  and  within  the  statute.  To  tho 
same  general  effect  are  Waterman  v. 
Meigs,  4  Cush.  497,  and  Clark  v. 
Nichols,  107  Mass.  547." 

»  Allen  V.  Jarvis,  20  C!onn.  38;  Hight 
V.  Ripley,  19  Me.  137;  Mixer  v.  How. 
arth,  21  Pick.  205;  32  Am.  Dec.  256; 
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cut  B's  wood,  and  to  inuko  it  into  cliarcoul  fur  a  cerlaiu 
lirico  per  cord  and   bushel;'  a  contract   to  nianufacturo 
and  deliver  quantity  of  paper,  such  paper  to  be  tliereafter 
manufactured  at  the  contractor's  mills;-  an  agreement  to 
furnish  matcu'ials,  and  eonipleto  the  carpenter's  work  and 
turning,  for   buildings;'''   an   agreement    to   procure   and 
deliver  at  a  certain  time  and  place  one  half  of  a  frame  for 
a  vessel,  to  bo  hewn  and    fashioned   according   to  certain 
molds;*  a  contract  for  the  manufacture  of   a  carriage  of 
a  kind  not  in  stock,  nor  usually  kept  on  hand,  but  accord- 
ing to  special  order  and  specifications  furnished,  and  a 
model  selected  by  the  purchaser;''  an  agreement  to  manu- 
facture lamps  that  arc  not  usually  kept  in  stock,  nor  usually 
manufactured  for  purposes  of  sale;"  an  order  to  a  merchant 
to  send  to  Germany,  and  have  made  certain  sashes;'  aeon- 
tract  to  deliver  a  quantity  of  wheat,  unthrashed  and  in 
the  straw;®  an  agreement  to  take  a  share  in  a  trading  ad- 
venture, being  merely  executory;"  an  agreement  to  share 
equally  in  the  profits  and  losses  resulting  from  the  pur- 
chase and  sale  of  stock  already  ov»'ned  by  one  of  the  par- 
ties, he  having  bought  it  through  a  broker,  on  a  margin." 
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§  2327.     Earnest,  or  Part  Payment  of  Purchase-money. 

—  The  statute  excepts  from  its  operation  the  cases  in 
Avhich  "the  seller  shall  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment.""  A  cash  payment  on 
a  sale  of  realty  by  parol  will  take  the  case  out  of  the  stat- 

Spcncor  ?>.  Cone,  1  ^let.  28.T;  Phipps 
V.  McFarlanp,  H  Minn.  10'.);  74  Am. 
Di'L'.  74:5;  O'Neil  r.  New  York  etc. 
Minini,'Ci).,.SNi'v.  141;  Sowall  c.  Litcli, 
H  (,'()W.  'JlTi;  IJronsdM  v.  Winian,  10 
15url).  4!)();  Donovan  c.  Wilson,  '20  Barl). 
i:iS;  Parker  /•.  Sclionck,  'AS  Ind,  ;JS; 
Robert^soii  i\  Vaughn,  3  Saml.  1;  Par- 
sous  ;'.  Loucks,  4  llolit.  "2 It). 

'  Piii,'ut  Sound  Iron  Co.  i'.  Worthing- 
ton,  2  Wash.  47'J. 

»  Parsons  v.  Loucks,  48  N.  Y.  17;  8 
Am.  Rep.  517. 

'  Courtright  V.  Stewart,  19  Barb.  455. 


♦  Abbott  V.  Gilchri.st,  38  Me.  260. 

»  Moincke  v.  Falk,  55  Wis.  427;  42 
Am.  Rep.  722. 

«  DouncU  V.  Hearn,  12  Daly,  2.30. 

'  Hinl  ?'.  Muliliubriuk,  1  Rich.  I'JD; 
44  Am.  Dec.  247. 

"  Fii'Iiulbergor  v.  McCaulcy,  5  Har. 
&  J.  2i:i;  9  Am.  Dec.  514. 

9  Coleman  v.  Eyre,  45  N.  Y.  38; 
Green  v.  Brookius,  23  Mich.  48;  9 
Am.  Rep.  74. 

•"  BuUard  v.  Smith,  139  Mass.  492. 

"  Leake  ou  Contracts,  291. 
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ute.*  A  promise  to  pay  to  tLD  seller's  creditor,  accepted 
by  tlie  latter,  who  thereupon  discharges  the  seller,  is  a 
part  payment  within  the  statute.'^  A  part  payment  will 
not  take  a  contract  out  of  the  statute  of  frauds,  unless  the 
|)art  i)ayment  is  made  at  the  time  of  making  the  contract.' 
If  it  is  made  subsequently,  it  must  bo  made  and  received 
for  the  express  purpose  of  fullilling  the  statute,  or  when 
made,  the  parties  must  substantially  restate  and  reaffirm 
the  terms  of  the  contract.* 

Illustrattoxs.  —  Parties  made  an  oral  contract  for  the  s.lle 
of  goods,  void  under  the  statute  of  frauds.  Subsequently  tl)o 
purchaser  gave  and  the  seller  accepted  a  check  for  a  part  of  the 
price.  At  that  time  the  essential  terms  of  the  original  contract 
were  restated.  The  check  was  good  when  delivered,  and  was 
duly  paid.  Held,  a  payment  "at  the  time"  of  the  contract: 
Hunter  v.  WetscU,  84  N.  Y.  549;  C8  Am.  Rep.  544.  Plaintifl' 
contracted  by  parol  witli  the  defendant  for  thirty-one  sheep  at 
a  certain  price,  to  be  delivered  as  wanted.  The  plaintiff  re- 
ceived twenty  upon  the  contract,  and  paid  for  them  the  contract 
price  when  they  were  delivered.  The  defendant  refused  to 
deliver  the  remaining  eleven  sheep,  and  the  plaintiff  brouglit 
his  action  to  recover  the  damages  he  sustained  in  consequence 
of  such  refusal.  Held,  part  payment:  Rlchard>>on  v.  S(juirei>,  37 
Vt.  040.  Plaintiff  and  defendant  made  an  oral  contract  for  the 
sale  of  property  by  the  plaintiff  to  the  defendant,  and  eacli  de- 
posited a  Bum  of  money  witli  a  third  party,  to  l.)e  i)aid  by  him  to 
either  in  case  tlie  other  should  fail  to  fulfill  his  part  of  the  con- 
tract. HehK,  that  the  deposit  was  not  an  "earnest":  Hoire  v. 
Il'tjiC'ird,  lOS  Mass.  54;  11  Am.  Rep.  3UG.  A  demand  of  more 
tiian  fifty  dollars  against  a  third  person  was  assigned  verbally, 
in  consideration  of  the  assignee's  crediting  the  amount  of  the 
demand  upon  a  precedeiit  deht  due  from  .he  assignor  to  the 
assignee.  JMd,  not  a  ])art  payment  of  the  purchase-money: 
A, •teller  V.  Zeh,  5  Hill,  .'2U0. 

§  2328.  Requisites  of  Memorandum. — No  particular 
form  is  required   of  the   memorandum."    It  is  not  nece.s- 

'  N.ui  V.  JiickiiKin,  .'iS  Iowa,,  359.  Am.    Rop.    544;    Paine   v.   Fulton.  .'>4 

•-'  C'ottfrill  ('.  StuveiLS,   10  Wi.s.  4'22  Wis.  Mi. 

3  Bissell  ('.  Bal.'diii,  40  Hurl).  i»S.    llu-  '  Huiloy  ?'.  Brown,  98  Mass.  545;  9i; 

ver.si'il  in  pni-t  in  H9  \.  Y.  'J75.  Am.  l)i'C'.  (i71.     In  Mi'ConnuU  r.  ISrill- 

■*  Hiint(M'  /■.  Wit.sell,   57  N.  V.  .'175;  hart,  17  111.  .S54,  05  Am.  Doc.  OlJI,  the 

15  Am.  Rop.   .508;  84  N.   Y.   54U;  o8  court  aay:  "I.  There  ia  uo  ionn  of  lau- 
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sary  that  all  the  details  of  the  bargain  shall  1)0  given.  But 
the  mcniorandiini  must  state  the  contract  with  reasonable 
certaintv,  so  that  the  sultstanco  of  it  can  be  understood 
without  having  recourse  to  parol  proof/  either  directly 
from  the  writing  itself,  or  by  reference  to  some  other  in- 
strument, record,  or  other  matter  by  which  such  certainty 
is  attainable.^     But  a   memorandum  will   not  satisfy  the 


toil.     O-i 

I)  I.-);  OH 

IJiiU- 

llil,  the 

1  of  lau- 


gnaii;c  necessary;  aiij'tliing  from  wliich 
tlio  iiiteiitioti  may  l>o  gathered,  as  in 
nther  contracts,  will  be  sullicieiit.  2. 
Any  kiiul  of  writing,  from  a  solemn 
dceil  down  to  mere  hasty  notes  or 
memoranda  in  ljof)lvS,  papers,  or  let- 
ters, will  sufliec:  Doty  r.  Wilder,  15 
111.  407;  GO  Am.  Dec.  7")t);  Johnson  v. 
Dodge,  17  III.  4!i:>;  Buckmaster  v. 
Harroi),  7  Ves.  341,  note  3;  Clerk  v. 
Wright,  1  Atk.  12;  Pipkin  t\  James, 
I  Humph.  32(5;  34  Am.  Dec.  G52;  An- 
derson i\  Harold,  10  Ohio,  402;  Allen 
x\  Roberts,  2  Uibb,  98;  Harrison  v. 
[jano,  4  Bihb,  40G;  Ide  v.  Stanton,  15 
Vt.  GS5;  40  Am.  Dec.  G9S;  Parkhnrst 
V.  Van  Cortlandt,  1  Johns.  Ch.  273; 
Thayer  v.  Keck,  13  Wend.  53  Frith 
/'.  Lawrence,  1  Paige  Ch.  434;  tier 

V.  Frith,  G  Wend.  103;  21  An,.  Dee. 
21)2;  Loomis  i\  Newhall,  15  Pick.  159; 
Nieliols  t\  Johnson,  10  Conn.  192.  3. 
The  writings,  notes,  or  memoranda 
shall  contain  on  their  face  or  by  refer- 
ence to  otliers  that  are  traceable,  the 
namch,  of  tlie  parties,  vendor  and  ven- 
dee, a  sutiieiently  clear  and  I'xplieit 
description  of  ti:e  tiling,  interest,  or 
prcpei'ty,  as  will  be  ca[iable  of  identi- 
lio.ition  and  separation  from  other  of 
like  kind,  togetliei  witii  the  terms,  con- 
ditions, and  price  to  be  paid,  or  otiicr 
considenitioii  to  bo  given:  ISarry  v. 
Coonil).',  1  IVt.  (U7,  G.'iO:  Doty  c.  Wil- 
der. 15  111.  407;  GO  Am.  Dec.  7.".G; 
lUigden  /'.  Uradbear,  12  Ves.  4Gl'': 
Clerk  V.  U'riglit,  1  Atk.  12;  Clinaii  r. 
(Jook,  1  Sclioales  &  ]j.  31;  Champion 
r.  I'luninier,  I  IVk.  &  P.  N.  11,  2.-)2; 
Dock  r.  llirt,  7  Walts  .V  S.  172;  Pip- 
kin /'.  James,  1  lliimpii.  32G;  34  Am. 
Dee.  G52;  .Anderson  v.  Karold,  lOOhio, 
402;  Webster  v.  Kla,  5  N.  II.  5t(); 
Sherburne  r.  Shaw,  1  N.  It.  I5S;  8 
Am.  Dec.  47;  Allen  r.  Uobcrts,  2  llil.b, 
!tS;  Harrison  c.  lane,  4  Hibb,  4Gi;; 
Fciwler  ('.  Lewis,  3  A.  K.  Mirsli.  443; 
Thar]j  y.  Feltz,  G  i>.  Mon.  100;  Dorsey 


r.  Wasiiian,  G  fJill,  (Hi;  Taney  r.  IJaeii- 
tell,  9'(W11,  205;  Jde  /•.  Stant(m.  15  Vt. 
GS5;  40  .\ni.  Dee.  (lOS;  I'arkhurst  v. 
Van  Cortlandt,  1  Jolins.  Ch.  273;  Abeel 
V.  lladcliti',  13  Johns.  29G;  7  Am.  Dee. 
377;  \'aii  Alstinc  c.  Wimple.  5  Cow. 
1G2;  Frith  v.  Lawrence,  1  I'aige  Ch. 
434;  Mactier  v.  Frith,  G  Wend,  lo:!; 
21  Am.  Dec.  2G2;  Loomis  v.  Newhall, 
15  Pick.  159;  Bean  r.  I'.urbank,  IG.Me. 
458;  33  Am.  Dec.  G81;  Nieliols  r. 
Johnson,  10  Conn.  192;  Hill  *•.  Uoder- 
ick,  4  Watts  &  S.  221.  4.  The  party 
to  be  charged,  or  vendor  of  land,  etc.. 
or  his  lawfully  authorized  agent,  shall 
sign  it.  5.  A  verbal  or  parol  agency 
is  snilieient  for  this  purpose:  l>oty 
r.  Wilder,  15  111.  407;  GO  Am.  Dee. 
75();  Johnson  v.  Dodge,  17  111.  433; 
Clinan  v.  Cooke,  1  Sehoales  &  L. 
31.  G.  The  signing  will  be  siiiH- 
cient  in  tlie  caption,  or  body  of  the 
memorandum,  or  by  a  subscription  to 
it:  Anderson  /■.  Harold,  10  Oiiio,  402; 
Barry  v.  Coombe,  1  Pet.  G47,  G50. 
7.  Tlie  contra^  or  obligati.m  must  b" 
signed  witli  intent  to  enter  into  it, 
must  be  mutual,  reciprocal,  and  upon 
good  or  valid  eonsiileration:  Dorsey  /•. 
IVu'kwood,  12  How.  134;  .Anderson  /•. 
Harold,  10  Ohio,  402;  Fritli  r.  Law- 
rence, 1  Paii:o  Ch.  434;  Mactier  r. 
Frith,  G  Wend.  103;  2!  Am.  h^^.  2G2; 
Utiea  etc.  K.  R.  Co.  r.  Rrinekerhoil', 
21  Wen.l.  J. 39;  34  Am.  Dec.  220;  Got- 
maii  i\  (retm-.n,  1  P..ub.  Ch.  499;  Acker 
/•.  Pliuiiix,  4  P.iige,  305;  Rean  v.  Bur- 
b,ink,  IG  .Me.  45S:  :'.:!  .Vm.  Dec.  GSl; 
Hill  /•.  Roderick.  4  Watts  &  S.  221." 

'  Bailey  r.  Ogden,  3  Johns.  399;  W 
Am.  Dec.  50'.>;  Abeel  w  RadclUf,  l."! 
Joims.  Ch.  297;  7  Am.  Dee.  377;  Park- 
hurst  r.  Van  Cortlandt,  1  Johns.  Ch. 
274;  F.ggleston  c.  Wagner,  4G  .Mich. 
GIO;  Hazard  r.  Day,  14  Allen,  487;  92 
Am.  Dec.  790. 

-  Atwood  /•.  Cobb,  IG  Pick.  21i7;  2(; 
Am.  De'3.  G57. 
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statute  if  it  appears  therefrom  that  some  of  the  details  of 
tlie  contract  remain  to  bo  settled  between  the  parties.^ 
A  contract  for  the  sale  of  goods  need  not  specify  time  or 
jihice  of  delivery;  but  if  plaintiff  testifies  that  time  or 
place  was  agreed  upon,  and  the  contract  does  not  specify 
it,  he  cannot  recover  on  it.^ 

The  memorandum  may  bo  any  kind  of  a  writing;  for 
example,  a  letter;^  an  invoice  or  bill  of  goods;*  brokers' 
boiiglit  and  sold  notes.''  It  need  not  be  addressed  or  deliv- 
ered to  the  other  contracting  party.''  A  memorandum  of 
a  contract  of  sale,  signed  by  one  who  is  the  agent  of  botli 
the  buyer  and  the  seller,  expressing  that  certain  property 
has  been  sold  at  a  certain  price,  necessarily  imports  that 
it  has  been  purchased  at  that  price.''  The  note  or  memo- 
randum may  consist  of  several  writings,  if  they  are  suffi- 
ciently connected  together  by  internal  reference;  and 
evidence  is  admissible  to  apply  the  references  and  to 
identify  the  writings  referred  to.^  Bui  several  writings 
cannot  be  connected  by  extrinsic  evidence  only,  without 
any  internal  reference  or  connection,  for  the  purpose  of 
nniking  a   note  or   memorandum  to  satisfy  the  statute." 

Tested  by  the  above  rules,  the  following  have  been  held 
sufficient,  viz.:  "A  house  on  Church  Street";''*  all  the 
vendor's  "title  or  claim  to  property  bought  of  A  and  B, 
and  known  as  the  Gentle  property ";''  a  draft  for  the 
purchase-money  of  lands,  drawn  by  an  agent  without  dis- 
closing his  principal's  name;'^  a  paper  signed  by  parties 


1  Warden  v.  Williams,  62  Mich.  50; 
4  Ain.  St.  Rep.  814. 

^  .Smith  V.  Shell,  82  Mo.  215;  52  Am. 
Rep.  3(55. 

'  Jack.soii  V.  Lowe,  1  Bing.  9;  Nanier 
I'.  French,  40  N.  Y.  Sup.  Ct.  122.  ^ 

*  Schneider  v.  Norris,  2  Maulo  &  S. 
286. 

-  Goom  V.  Aflalo,  C  Barn.  &  C.  117; 
Newlierry  v.  Wall,  St  N.  Y.  576; 
ilreoluy-Biirnliaiu  (Ji).  v.  Capon,  2.3  Mo. 
App.  :i01;  Elliot  v.  Barrett,  144  Mass. 
256, 


6  Wei  ford  v.  Beazeley,  3  Atk.  50!;; 
Drury  v.  Young,  58  Md.  546;  42  Am. 
Rep.  343. 

'  Butler  V.  Thomson,  92  U.  S.  4'. 2. 

"  Peck  V.  Vandemark,  99  N.  Y. 
29. 

"  Boeckeler  v.  McGowan,  12  Mo. 
App.  507. 

'"  Meadr.  Parker,  115  Mass.  413;  15 
Am.  Rup.  1 10. 

"  Sniitii  V.  Freeman,  75  Ala.  285. 

'-'  Nuavcs  /•.  North  .Statu  M  iniiig  Co., 
90  N.  C.  412;  47  Am.  Rep.  529. 


for 


the 
dis- 
'ties 


no:- 

Am. 


i 
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ill  possession  of  a  lot  tliat  had  been  leased  for  ten  thou- 
sand years,  but  without  seals,  agreeing  "to  take  the  lot," 
describing  it,  on  a  ground-rent  of  sixty  dollars 'V  "^'^~ 
cei\-ed  of  0  twenty  dollars,  being  on  account  of  a  planta- 
tion on  the  Cypress,  sold  to  him  this  day  for  two  thousand 
two  hundred  dollars,  payable  in  dillorent  installments,  as 
per  agreement";"  a  receipt  in  tlicse  terms:  "  Roceived 
from  A  twenty  dollars,  on  account  of  the  purchase  of  the 
house  and  lot  No.  38  Hammond,  at  two  thousand  nine 
hundred  dollars,  subject  to  a  lease  to  B  for  four  years 
from  the  1st  of  May  next;  one  thousand  dollars  may  re- 
Kiain  by  bond  and  mortgage;  the  balance  the  1st  of  May, 
when  the  deed  will  be  executed  and  possession  given"  ;^ 
the  minutes  of  a  resolution  of  the  common  council  of  a 
c'ty,  designating  an  official  newspaper,  and  the  signatui'c 
ot  the  clerk  of  ihc  common  council  at  the  end  of  the 
minutes;*  where,  after  a  note  became  due,  a  tliird  per- 
son indorsed  therein  a  guaranty  of  payment  as  follows: 
"I  guarantee  the  payment  of  the  contents  of  the  within 
note,  etc.,  the  one  half  within  six  mouths,  and  the  other 
half  within  twelve  months."" 

But  the  following  have  been  held  insufficient,  viz.:  "Lot 
adjoining";"  "  two-and-one-hah-acre  tract  of  land,  being 
the  first  half  of  the  five-acre  tract  along  by  the  fence,  just 
back  of  the  Chicago  Catholic  buiying-ground  ";''  "  all  that 
piece  of  jjroperty  known  as  the  Union  Hotel  property";*^ 
"one  house  and  lot  in  the  town  of  H.";^  "January  4, 

1808,  received  of  J.  E.  $ ,  in  part  pay  of  a  lot  he 

bought  of  me  in  the  town  of  V.,  it  being  the  cash  part  oi 
the  purchase  of  said  lot";^"  "Received  of  L.  Underwood 


Mo. 
i:5;  15 

a  Co., 


•  Cadwalader  v.   App,   81    Pa.    St.  *  NocLson  c.  Sanborne,  2  N.  H.  41.3; 

194.  9  Am.  Doc.  108. 

^  Couiack  r'.   Uoscomlres,   1  McCord,  '' Searritt  t'.  C'liurcli,  7  Mo.  App.  174. 

42');  10  Am.  Due.  GSl.  '  Piersoii  r.  IJiilliird,  32  Miuu.  2(j;i. 

•*  Woaturvelt    ?'.    Matheson,    1    HofiF.  *  King  r.  Wood,  7  Mo.  389. 

C'h.  :i7.  *  Murdock  c.  Anderson,  4  Jones  Eq. 

Argus  Co.  V.  Mayor  of  Albany,  55  77. 


N.  Y.  495;  14  Am.  Ecp.  290. 


»  Ellis  V.  Deadman,  4  Bibb,  466. 
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three  luiiulreJ  dollarri  t'tisli,  on  i>{iyinoiit  on  house  ";'  a 
"lot  oil  Eiohtoonlh  Street,  50  l^y  ISO  feet,  about  300  feet 
HOLith  of  Herbert  Street,"'-  "t)iie  bulf  acre  of  land,  adjoining 
K.'.s  lot  on   the  east,  and  running  due  east";'^  fi"  invoieo 
eonuneneing  with  the  words,  "Invoieeof  articles  purchased 
by  L.  I'ipkin  and  R.  Oliver  of  William  11.  James,  this  20th 
August,  1S3G,"   and   after    sj)eeifying  numerous   articles, 
concluding  with  the  words,  "one  ice-house  and  lot,  $140";'* 
a  Jnemorandum  signed  by  the  iilaintiff,  and  accepted  in 
writing  by  the  defendant,  to  give  a  certain  sum,  "  for  the 
whole  ]n"operty,  ^''om  cellar  to  top,  including  lease,  press, 
and  bo'ler,"  various  fixtures  and  furniture  described,  and, 
in  addition,  pay  other  sums,  including  the  ground-ient 
since  a  specdied  day;''  an  instrument  reciting  the  sale  of 
the  signer^3  hops,  but  not  designating  the  vendee,  and  by 
its  literal  interpretation   apparently  signifying  that  tlio 
vendor  and  signer  was  to  pay  himself  the  price  on  delivery;" 
the  signing  of  a  receipt  for  money  paid  on  the  oral  consum- 
mation of  a  trade  for  land;*^  a  traveling  agent's  order  to  his 
principal,  "  Send  to  B.;  terms,  net  thirty  days;  freight  al- 
lowed," signed  by  him  as  agent,  and  followed  by  a  list  of 
the  goods  and  [)rices,  with  directions  for  shipping,  signed 
by  B.;*  a  [)apei'  contaioing  merely  the  date  of  an  agree- 
ment, the  name  and  ])lace  where  written,  certain  figures, 
and  the  names  of  eerlain  parties,  and  the  signature  of  tlio 
party  intended   to  be  charged;'-*  "lots  Nos.  1  and  2  on  F. 
Street,"  without  reference  to  an}-  jdan  liy  which  the  prem- 
ises could  be  identilied;"'  a  memorandum  by  an  agent  of 
an  agreement  to  convey  an  estate  on  C.  Street,  when  the 
owner  has  two  estates  on  C.  Street,  and  has  only  empowered 


Patterson  ?>,   Uiulerwooil,   "JO  Iiul. 


W 


GOT.  ■  NVi 

-SdiroL'(kTf.TariiT.',  11  l^Io.  App.'JOT.     Ct.  '-'41 


iii-i  /'.  Falk,  39  Barl).  ()20. 
iht  r.  Misclio,  iVJ  N.  Y.   Sup. 


Sh 


Ti'DW 


l.ri.L 


i; 


M. 


Bi 


CI. 


r.  H;i 


Mfi'.  C, 


SOD. 


I'ipk 


20  Fo.l.  Rep.  (ii)7. 


34  Am.  Di'j.  (J.")". 


James,   1   llmnph.   [V2o; 


liuid 


(01. 


Keiiworthy, 


Kan. 


f 


arwi' 


U 


Mather.  10  Allen,  ;5i!:J 


(.'lark   V.    Clianiberlin,    112  Ma 


87  Am.  Dec.  G41. 
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tho  agont  to  sell  one  of  tliem;'  a  telegram  from  a  principal, 
saying  he  wouhl  take  certain  property  for  the  purchase  of 
■which  his  agent  had  negotiated,  when;  it  did  not  cxjn-ess 
the  terms  of  tlio  contract,  hut  these  would  have  to  he  as- 
certained from  tiie  oral  negotiations  hetwoeu  the  agent  and 
tho  seller;'  letters  hetween  the  j^arties  to  an  alleged  sale  of 
fruit-jars,  stating  the  price,  hut  not  tho  precise  number 
thereof,  nor  tho  time  and  manner  of  delivery;^  k'lters 
sho\'.'ing  a  marriage  engagement,  without  stating  the  time 
therefor.'* 

The  memorandum  may  bo  made  at  any  time  before  the 
action  is  brought.'' 

§  2329.  Must  Show  Parties,  Promise,  and  Considera- 
tion.— ^It  must  show  on  its  face  who  are  tho  parties  to  it." 
If  tho  person  named  as  party  be  an  agent,  it  ma}^  be  shown 
by  parol  who  is  the  principal,  for  the  purpose  of  charging 
liim  or  entitling  him  to  sue,  notwithstanding  tlie  statute.'' 
Tho  christian  name  of  the  vendee  need  not  appear  in  tho 
memorandum  of  sale.®  It  may  show  tho  parties  to  tho 
contract,  sulficiently  to  satisfy  tho  statute  of  frauds,  by 
description  as  well  as  by  name;  and  parol  evidence  is  ad- 
missible to  apply  the  description."  Th*^  promise  or  under- 
taking must  be  clearly  set  out,  and  with  certainty."^  Tiio 
memorandum  of  sale  will  not  satisfy  tho  statute  if  it  a[»- 
pears  therefrom  that  some  of  thf^  '''^tails  of  tlie  contract 
remain  to  be  settled  between  tho  parlies. '^  It  is  held  in 
England  that  tlie  memoranduin  must  also  show  the  con- 
sideration  for  the  promise.     This  doctrine  is  followed   in 

'  I)oliort>  r.  Hill,   lU  M-i^s.  -1C..">.  Am.    Doe.    i^tS.      Cnnfr.i,    Xowcoiiili  v. 

■'  MrVAvny  r.   nuck.  S.-)   Mirli,    t:!!.  L'liirk.   1    Duiiio.  L'-J(i. 

■'  0,ikiii:iu  r.  Rmi^ois,  !•_>!)  Miss.  'Jl-Jr.  ''  Lou  r.  Cherry,  h.lToiiu.  707;  4  Am. 

'  Ulliiiau  /;.   .M.yof,  10  Abb.  N.  C.  St.  Hop.  SOU. 

1281.  «  Joiio-!  r.  l)(.\v,  11-J  M;i^s.  l.'U). 

■'  Leake  mi  Contracts,  •2(i7.     Hut  sco  '"  hoalco  on  ( 'ontraifs,  'Jliil;  Hiiiloy  i\ 

MoMiUoM  r.   lorriU,  '2:\  lii,l.  Ifi.S.  O^,'.loii,  S  Joliiis.  :'.;)<);  ;{  Am.  Doo.  50'.); 

'' l/akoou  CoMtraots, 'JllS;  Slioilmnio  AIpo.I /•.  Radclill',  Ki  .loliiis,  •.!'.)7;  7  Am. 

/'.  SUiw,  1  N.  H.  l.'iT:  8  Am.  [)oo.  47.  Doc.  .■{77. 

'  JATiio  I  ,'.  J..lin.s,  !l  Allou,  41!t;   Vio-  "  WanloU  >:  Williams,  02  Mich.  50; 

lotte  y.  PuwuU,   10    B.   Moii.   :i47;   u'J  -i  Am.  St.  Ke|j.  514, 
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Now  York  and  elsewhere,'  but  the  weight  of  authority  in 
the  United  States  appears  to  be  tlie  other  waj'.'^ 

§  2330.  Must  be  Signed  by  Party  Charged  —  Mode  of 
Signing'. — The  niemoran(hini  must  be  signed  by  the 
party  charged,  but  tlie  insertion  of  tlio  nanio  in  any  part 
of  the  writing  is  suniciont.^  A  menioranduni  signed  by 
one  party  only  is  sudicie  to  cdiargo  him,  although  there 
be  no  signed  writing  U|)0n  which  to  charge  the  other 
party;  and  a  party  may  be  thus  chargeable  with  a  con- 
tract on  which  the  remedy  on  his  part  might  fail  for 
want  of  evidence  to  satisfy  the  statute.'*  Bv  the  words 
"the  party  to  be  charged,"  the  defendant  in  the  action  is 
to  be  understood.'''  Upon  a  joint  sale  to  two,  both  ven- 
dees are  principals,  though  the  article  sold  might  have 


'  Sears  v.  Brink,  3  Johns.  210;  .3  Am. 
Doc.  475;  Justice  v.  Lang,  42  N.  Y. 
522;  1  Am.  Rep.  570;  Ciiurch  v.  Brown, 
21  N.  Y.  'M'r,  Drake  v.  Seaman,  27 
Hun,  63:  Wright  v.  Weeks.  3  Bosw. 
372;  Wilson  v.  Roberts,  5  Bosw.  100; 
Ide  V.  Stanton,  15  Vt.  GS5;  40  Am. 
Deo.  61)8.  See  Atwooil  v.  Cobb,  16 
Pick.  227;  26  Am.  Dec.  657. 

■^  Packard  v.  Richardson,  17  Ma.ss. 
122;  y  Am.  Dec.  123;  Silkins  r.  Wat- 
son, 12  Tex.  19!»;  How  ?'.  Kimliall,  2 
Alcljcan,  103;  Sage  v.  Wilcox,  6  Conn. 
81 ;  Read  /'.  Evans,  17  Ohio,  128;  Ives  v. 
Hazard,  4  R.  I.  14;  67  Am.  Dec.  501. 
Tiie  words  "for  value  receiveii,"  in  a 
contract  of  guaranty  indorsed  on  a 
promissory  note,  is  a  sutHcient  expres- 
sion of  the  consideration  within  the 
statute:  Osborne  a.  Baker,  34  Mian. 
307;  57  Am.  Rep.  55. 

'  Leake  un  Contracts,  273;  O'Donnell 
V.  Breher,  36  N.  J.  L.  257;  James  v. 
Patten,  8  Barb.  344.  Aliter  where  the 
statute  uses  the  wn^d' "subscribed  ": 
James  v.  Patten,  6  N.  Y.  9;  55  Am. 
Dec.  376;  Champlin  v.  Pxrrish,  11 
Paige,  405;  McGovern  b.  I  eming,  12 
Daly,  289. 

*  Laythoarp  ».  Bryant,  2Bing.  N.  C. 
735.  "Tlie  party  who  has  not  signed 
may,  aeverth«less,  tile  a  bill  anui  com- 
pel au  execution  of  the  contract.  It 
is  coniiidered  that  when  the  ^lart}-  rilis 
the  bill  he  does  au  act  that  will  bind 


him,  and  that  from  thai  time  there  is 
a  mutuality,  and  that  d\o  other  party 
cannot  plead  the  statute,  because  the 
words  only  prevent  an  action  from 
being  brought  where  the  agreement 
is  not  signed  by  the  party  to  be 
charged":  Pluiner,  ^1.  R.,  in  Martin 
V.  Mitchell,  2  Jacob  &  W.  427;  Justice 
V.  Lang,  42  N.  Y.  498;  1  Am.  Rep. 
576;  Douglass  v.  Spears,  Nott  &  McC. 
207;  10  Am.  Dec.  588;  Russell  v. 
Nicoll,  3  Wend.  112;  20  Am.  Dec. 
670;  McCrea  v.  Purinort,  16  Wend. 
460;  30  Am.  Dec.  103;  Johnson  v. 
Dodge,  17  111.  442;  Farwell  v.  Lov/- 
ther,  18  III.  255;  Estes  r.  Furlong,  59 
111.  312;  Worrall  r.  Minn,  5  N.  Y. 
246;  55  Am.  Dec.  330;  Brigaa  v.  Part- 
ridge, 64  N.  Y.  364;  21  Am.  Rep. 
617;  Edwards  v.  Ins.  Co.,  21  Wend. 
492;  Cham])lin  r.  Parrish,  11  Paige, 
410;  Woodward  r.  Aspinwall,  3  Sand. 
276;  Earl  r.  Campbell,  14  How.  Pr. 
332;  White  ?■.  Schuyler,  31  How.  Pr. 
41;  Old  Colony  R.  R.  Co.  v.  Evans, 
6  dray,  33;  66  Am.  Dec.  394;  Ives  v. 
Hazard,  4  R.  I  81;  67  Am.  Dec.  500; 
GattrcU  V.  Sufford,  12  Neb.  545;  41 
Am.  Hep.  767;  Mason  v.  Decker,  72 
N.  Y  575;  28  Am.  Rep.  190.  Coidni, 
Thomas  r.  Trustees,  3  A.  K.  Marsh. 
298;  13  Am.  Dec.  165;  Corbet  r.  (ias 
Co.,  6  Or.  405;  25  Am.  Rep.  540. 
*  Newliy  V.  Rogeru,  40  lud.  9. 
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l)oeii  intended  by  tlicni  for  the  individual  use  of  one; 
and  therefore  the  underliiking  of  the  oMicr  is  not  re- 
quired by  the  stiitute  of  frauds  to  l)e  in  writin*;-.^ 

The  stiiluto  does  not  in  (erni.s  r('([uire  signini;-  by  name; 
and  it  seems  tliat  sij^ning  may  be  by  u  mark,^  or  by 
initials.^  Signing  a  surname  without  a  christian  name 
is  suflicicnt.'*  But  a  mere  description  or  idenlilication  of 
ilie  person,  without  intending  a  signature,  as  in  a  letter 
subscribed  only  "your  alfectionate  motliei',"  is  not  sudi- 
cient.  "It  is  not  enough  that  the  party  may  be  identi- 
fied, he  is  required  to  sign;  a)\d  after  you  have  completely 
identified,  still  the  question  remains,  whether  he  has 
signed  or  not."^  Tlie  signature  may  be  printed,  as  in  a 
printed  letter-head  or  bill;"  or  it  may  be  imprcs.-ed  with 
a  stamp;''  it  may  be  signed  in  pencil;  but  it  must  appear 
that  the  pencil-writing  was  intended  as  a  signature,  and 
not  merely  as  a  deliberative  memorandum.^  A  bill  of 
jnerchandise  containing  the  buyer's  name  and  a  state- 
ment of  the  items  and  i)rices,  but  not  signed,  is  not  a 
memorandum.'-' 


§2331.  Acceptance  or  Receipt  of  Goods.  —  The  stat- 
ute as  to  the  sale  of  goods  of  the  value  of  fifty  dollars, 
etc.,  excepts  cases  where  "the  buyer  shall  accept  part  of 
the  goods  so  sold  and  actually  receive  the  same."  "^  The 
acceptance  or  receipt  requires  a  delivery  of  and  taking 
the  possession  as  a  matter  of  fact,  to  be  decided  by  the 

•  Wainwright  v.  Straw,  15  Vt.  215;         '  Sue  Bennett  v.  Brunifitt,  L.  R.  3 
40  Am.  Dec.  tJ75.  Com.  P.  2S;  37  L.  J.  Com.  P.  25. 

'^  But  see  Carliale  v.  Campbell,   76  *  Lucas  v.  James,  7  Hare.  41'.).     Sea 

Ala.  247.  In  re  Adams,  L.  R.  2  P.  D.  367 ;  41  L  J. 

••  See  Sweet  v.   Lee,  3  Man.  fc  G.  P.  D.  31;  Clasou  v.  Merritt,  14  Johns. 

460;    Phillimore   v.    Barry,    1    Camp.  4S4. 

513;  Hubert  v.  Moreau,  2  Car.  &  P.  »  McElroy  v.  Seery,  61  Md.  389;  48 

528;  12  Moore,  216.  Am.  Rep.  110. 

♦  Lohl)  V.  Stanley,  5  Q.  B.  574.  "  McTaggart  v.  Rose,   14  Ind.  230; 

*  Selby  V.  Selby,  3  Mer.  2.  Lay  v.  Nov  die,  25  Cal.  545;  Kane  v. 
6  Drury  v.  Young,    58  Md.   542;  42     Drake,  27  lad.  29;  Jones  ;).  Witter,  13 

Am.   Rep.   345;   Saundersou  v.   Jack-  Mass.  307;  Stockbridge  v.  West  Stock- 
son,  2  Bos.  &  P.  2.39;  Schneider  r.  Nor-  bridge,    14  Mass.  257;  Hill  o.  McDon- 
ris,  2  Maulo  &  S.  2St).     But  see  Jack-  aid,   17  Wis.  97. 
se-isor  IK  Poppe,  3  Bosw.  171. 
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court  or  jury  upon  the  circumstances.  "  In  order  to 
satisfy  the  statute,  there  must  be  a  delivery  of  the  goods 
Ly  tlic  vend(jr  with  an  intent  ion  of  vesting  the  right  of 
possession  in  tlie  veiuh-e,  and  there  must  he  an  actual 
acceptance  by  the  lattir  with  the  intention  of  talcing  to 
the  possession  as  owner."' 

The  delivery  of  saniples  merely  as  specimens  of  the 
chattels  is  not  suflicient;^  nor  if  the  seller  retains  a  lien 
on  them  for  the  pui'chasc-money;''  nor  the  acceptance  of 
a  bill  of  goods  stored  in  a  general  warehouse,  and  an 
order  for  their  delivery,  without  other  notice  to  the  ware- 
houseman;* nor  a  delivery  of  a  bill  of  parcels;^  nor  the 
delivery  of  the  export  entry;"  nor  where  the  vendee  had 
the  goods  in  his  possession  for  no  greater  time  than  was 
necessary  to  enable  him  to  examine  their  quantity  and 
quality.'' 

Upon  a  contract  for  the  sale  of  goods  according  to  a 
certain  description,  the  buyer,  upon  their  oolivery,  is  enti- 
tled to  examine  them  before  acceptance,  for  the  purpose 
of  ascertaining  whether  they  satisfy  the  contract,  and  to 
refuse  them  if  they  do  not;  but  if  he  retain  the  goods 
beyond  a  reasonable  time  for  the  above  purpose,  it  would 
be  evidence  of  an  acceptance  and  receipt  that  might  ex- 
clude the  statute;'^  LI[)on  a  sale  of  s])ecific  goods,  the 
property  passes  at  once  by  force  of  the  contract;  the 
buyer  has  no  right  to  return  the  goods,  even  inider  a 
warranty  of  their  (piality,  a'^d  recpiires  no  time  or  facili- 
ties for  examining  them  except  as  to  identity;  and  there- 


riiillips  V.  Bistolli,  2  B:irn.   &  0.         *  Boanluiim    v.   Spooner,    13   Allen, 


513;    SiKju'  V. 


W 


truer, 


10   Met.    ].'{•_';     35.!;  UO  Am.  Dec.  I'.Ki. 


Tall 


man, 


43   Aiti.    Dec.  417;   Dean 

10.")  Mas.s.   413;    [[(luahtalin"   r.    lial 


•'  Smith  r.  MasDii,  Antli.  KU. 
*  .[dIiii.soii  r.  Smiih,  Anlli.  (Jl). 


I'J  M(i.  S4;  :>'.)   Ai 


11. 


II. 


.Junla 


3D  .Aia.  47-';  Vi 


r.  .Ionian,   3'J  M.l.  472;  17  Am.   Rep.     Am.  llcp.  578. 
57S;  Atwoo.l  r.  Lucas,  53  Mo.  508;  S'J 


Am.  Doc.   713;  Boar.lman 


i'.  Spooner, 


••  Curti.s  r.  I'ugh,  10  Q.  B.  111.     Sec 
Nicholson  r.  Bower,  ]  El.  &  K.  17'_':  'JS 


13  Allen,  353;  00  Am.  Dec.  lOii;  Jone.s     L.   J.  Q.   B.    1)7;  (Irimohlli 


.V    V- 


Wells 


r.  Bmk.  '2'J  -M.l.  287;  96  Am.  Dee.  533.     L.  11.    10  Com.    P.  301;  44  L.  J.  Con 
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oore  (', 


I. 


ove,  0/ 


M 


iss.   lb' 


"  Gardet  v.  Belknap,  1  Cat.  399. 


r.  '-'03;   Rcmiek  /'.  Saufonl,   120  M.ss, 
300;   I'itney  v.  Ins.  Co.,  01  Barb.  344. 
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\t,    13   Allen, 


1  Barb.  MA. 


fore  there  is  a  stronger  presumption  in  favor  of  an 
acceptance  and  receipt,  and  slighter  evidence  is  sufficient 
to  prove  it.*  The  delivery  must  be  evidenced  i-y  acts, 
not  words." 

Delivery  alone,  without  acceptance  and  receipt,  is  not 
enough;^  nor  is  receipt  and  acceptance,  if  the  vendor  did 
not  intend  to  deliver  the  goods.  Both  parties  must  con- 
cur in  the  acts.*  If  the  buyer  refuses  to  receive  the  goods, 
he  cannot  bo  held,  and  his  reasons  for  refusing  are  not 
material.''  The  receipt  and  acceptance  need  not  be  con- 
temporaneous with  the  comract,  but  may  be  subsequently 
made;*^  nor  need  they  be  concurrent  with  each  other,— 
either  may  precede  the  other.''  The  statute  does  not  re- 
quire a  delivery  of  goods  sold,  where  the  contract  is  in 
writing,  or  where  the  purchase-money,  or  part  of  it,  is 
paid.^ 

Illustrations.  —  Receipt  and  Acceptance  Hei-d  Sufi'i- 
oiENT. — Goods,  having  been  weighed  in  the  presence  of  tlie 
vendee,  were  placed  by  themselves  in  tlie  vendor's  warehouse, 

'  Ker.:^^a%v  v.  Ogdeii,  3  Hurl.   &  C.     Scottoii  r.  Sutler,  .;7  Micli.  u'2G;  Grey 
717;    34  L.    J.    Ex.    159;    Cusiiek    v.     v.  Gary,  D  Daly,  30;J. 
Robinson,   1  Best  &  S.  'J99;  30  L.   J.         ♦  Smith  (;.  llu.lsoii,  G  Best  &  S.  4:51; 
Q.  B.  26\.  Brewster  v.  Tayli  -,  7  .Touo-;  &  S.  1S9; 

•^  Shindlor  ?'.  Houston,  ]  N.  Y.  201;  Clarke  ?).  Tucker,  2  Saml.  1")?;  Jiaker 
49  Am.  Dec.  310;  Pitney  v.  Ins.  Co.,  r.  Cuylur,  ]"_'  IJai'b.  (i(J7;  Ycung  r. 
05  N.  Y.  '20;  Good  r.  Curtiss,  31  How.     lilaisdell,  Ol)  .Nb;.  '274;  Matthiesseu  etc. 

Co.  r.  McMahoii,  .SS  N.  ,J.  L.  530. 
■•  riiillips  r.   Bistolli,   2    I'.ani.   &  C. 

511;    'loiiik'.iison  V.   Staiglit,    17   Com. 

B.  0'.t7;  Xicholson  /■.  Bowor,  1  Kl.  &  K. 

172;  Knight  u.  Mann,  IIS  .\l;iss.    115; 

Hewes  c.  Jordan,  39  Md.  4SU;  17  Am. 

Hup.  578. 

''  Bush  V.  Holmes,  .53  Mu,  U7:  Bout- 

will    r.    O'lviol'e,   :i-_'    llirb.   4:14;    Mc- 

Knight   V.   Duidiip,  5    N.    Y.   537;   55 

Am.   Dec.   37l*;    Davis  v.  ]:];istnian,    1 

Allen,  412-J;  Marsh  v.  Hyde,  3  Gray, 
derton  r.  Buehoz,  3  Mich.  3'J'_';  Hoi-  3."il ;  Rickey  c.  Ten  Brock,  0.".  Mo.  503; 
lenb.'ck  v.  Cochran,  'JO  Hun,  410.  Gault  r.  Bi'own,  48  N.  11.  IS;'.;  '2  Am. 

^  Maxwell  i:  15n.\vn,  39  Me.  98;  03  Rep.  'JIO;  McCarthy  r.  Xasli,  14  Minn. 
Am.  Dec,  005;  Young  v.  Blaisdell,  00  ]21;  Richardson  v.  Si[uires,  .■)7  \'l.  040; 
Me.  275;  llarvoy  t".  St.  Louis  etc.  Ainson /•.  Dreber,  35  Wis.  015. 
Ass'n.  39  Mo.  211;  Cauikins  v.  HeU-  '(Jartield  r.  I'aris,  90  U.  S.  530; 
man,  47  N.  Y.  449:  7  Am.  Hep.  401;  I'lnkham  r.  Mattox,  53  \.  11.  0U4; 
Shepherd  v.  rres.s-,\ ,  ;{2  N.  H.  49;  Kni-ht  *•.  M.uiu,  1 18  Ma.ss.  14.3. 
Kuight    V,    Mauu,     118     Mass.     145;         *"  Pierce  v.  Gibson,  2  lad.  408. 


Pr.  11;  Ham  y.  Van  Orden,  4  Hun, 
709;  Ijawrence  r.  Woods,  4  Hosw.  302; 
Gardet  r.  Belknap,  1  Cal.  402;  Malono 
V.  Plato,  '22  Cal.  103;  Biissett  t'.  Camp, 
54  Vt.  '232;  Snow  v.  Warner,  10  .Met. 
130;  43  Am.  Dee.  417;  Dale  v.  Simp- 
son, 21  Pick.  3S4;  Denny  ;-.  Williams, 
5  Allen,  3;  Ivlwards  v.  R.  R.  Co.,  54 
Me.  105;  Pliillips  f.  Hiinucwell,  4  Me. 
370;  .Mittliieson  r.  McMahon,  38  N.  .7. 
L.  541;  Shepherd  f.  Pressey,  32  N.  H. 
50;  Kirby  /•.  .Jolmson,  22  Mo.  354;  All- 
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iii.'irkod  with  tho  vondoo's  iiaiiH",  and  (o  be  ddivcrod  wIkmi  sent 
for:  I'jX  parte  Safford,  2  l^ow.  4(5.'?.  A  sold  to  U  ii  80wiii<:;-nifioliino 
for  ci<i;li(y  dollurs,  to  he  piiid  for  in  monthly  iiistiillineiits  of 
from  livo  dolhirs  to  ten  doUars,  at  the  option  of  tho  buyer; 
and  it  was  agreed  that  tlio  ma<'hine  shoidd  remain  tlie  property 
of  A  until  paid  for.  Tlie  maeliiiu;  was  (Udivered  and  aeoepted 
at  the  time  of  the  eontraet.  U  paid  notinng  until  forty-live  dol- 
lars was  du<!  at  the  rate  of  live  dollars  per  month:  Plnkliavi  v. 
Madox,  53  N.  II.  000.  The  suhjeet  of  sale  was  ninety-three  tons 
of  iron,  lying  by  itself;  the  parties  met  at  th(>  place  where  tho 
iron  was,  and  agreed  upon  the  priee  and  tho  mode  of  payment; 
they  then  stej)ped  up  to  the  iron,  and  tho  vendor  said  to  tho 
vendee,  "I  deliver  you  this  iron  at  tliat  price,"  after  which,  be- 
fore the  iron  was  moved,  it  was  chiimed  and  taken  away  by  a 
third  j)erson:  Calkins  v.  fjorkwood,  17  Conn.  154;  42  Am.  Dec. 
720.  The  parties  entered  into  a  parol  agreement  for  tho  sale 
of  a  large  quantity  of  bricks,  to  bo  delivered  within  a  month; 
after  the  expiration  of  tho  month  tho  defendant  called  upon 
plaintiff's  agent,  who  had  charge  of  the  kiln,  took  away  eight 
hundred  of  the  bricks,  aiid  told  the  agent  that  ho  would  call 
for  the  remainder  the  following  week.  Defendant  did  not  call 
for  them,  nor  did  tho  pi ainti IT  separate  the  bricks  from  tho  rest 
of  tho  kiln:  Damon  v.  Oshorn,  1  Pick.  476;  11  Am.  Dec.  229. 

Illustuattons  (Continukd). —  Reckipt  and  Acceptance 
IIkli)  Insufficient.  —  Defendants  verbally  ordered  lumber  of 
plaintiffs,  to  bo  taken  from  certain  lots  designated  by  defend- 
ants in  i)laintins'  yard,  and  to  bo  cut  by  plaintiffs  into  sizes 
recpiired  by  defendants  and  placed  on  plaintiffs'  dock,  and 
notice  to  be  given  to  defendants,  who  agreed  thereupon  to  take 
it.  riaintiffri  lilletl  tho  order,  placed  the  huuher  on  the  dock, 
and  gave  notice  to  defendants  as  agreed,  but  bef'>ro  thoy  re- 
moved it,  it  was  accidenta'ly  burned:  Cooke  v.  Millard,  05  N.  Y. 
352;  22  Am.  Rep.  010.  An  agent  of  the  seller  was  invoicing 
certain  gootls,  and  the  purchaser  said  he  thougiit  ho  would  take 
them  at  a  certain  amount,  to  which  the  seller,  who  was  stand- 
ing by,  assented:  Drhorilij  v.  Paxson,  07  Ind.  253.  Defendant 
verbally  agreed  to  purchase  goods  of  the  plaintiff,  and  in  ac- 
cordance with  the  terms  of  tho  bargain,  tho  plaintiff  deposited 
tho  goods  at  a  point  in  tho  highway  designated  by  tho  defend- 
ant, and  afterwards  notified  the  defendant  thereof,  who  promised 
to  pay  for  them:  Finney  v.  Ajxiar,  31  N.  J.  L.  200.  Plaintiff 
called  upon  defendant  and  offered  to  sell  him  a  cargo  of  coal 
at  a  certain  rate,  defendant  to  pay  the  freight,  which  of!'o!'  the 
defendant  accepted,  and  plaintiff' accordingly  sent  him  tho  coal 
by  a  vessel  which  was  wrecked  on  the  way,  thereby  preventing 
defendant  from  receiving  tho  same:  Maxwell  v.  Brown,  39  Me. 
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OS;  03  Am.  D(>('.  00.").  Tlio  plaintifT,  at  the  vcrl.nl  wmcst  of 
tlio  dcfondant,  went  to  I',  and  surveyed  fiffy  tliousatid  feet  of 
boards,  and  took  them  to  a  wliarf,  wlii're  defeiidaiit  said  a  vessel 
would  bo  ready  to  nceive  them.  Tlie  vessel  wa.s  not  there,  n(»r 
was  any  agent  of  defendants;  plaintilT  marked  the  boards  with 
defendant's  name,  and  direeted  his  men  to  deliver  them  on  th(? 
vessel  when  she  should  arrive.  The  boards  wen^  never  shipix'd: 
Jfi)W(tr<l  V.  JiordcH,  13  Alleji,  '2'.J9.  1).  contraeU.'d  orally  to  pur- 
chase a  wagon  of  plalntin's  for  $475;  the  wagon  was  fitted  with 
eliafts  for  one  hors(^;  D.  desired  a  wagon  for  two  horses,  and 
j)laintina  agreed  to  fit  a  polo  belonging  to  1).  to  the  wagon,  if 
it  could  be  done;  this,  upon  examining  tho  pole,  they  decided 
could  not  be  done,  and,  without  further  consultation  with  D., 
Bent  the  wagon  to  a  Btalde  where  I),  had  directed  it  to  bo  de- 
livered: Brevfitrr  v.  Tdyhr,  63  N.  Y.  587.  D.  verbally  agreed 
to  sell  to  plaintiff  one  hundred  unbroken  horses  from  a  band, 
at  a  certain  price  per  horse,  plaintiff  to  select  and  break  tho 
horses  a  few  at  a  time,  they  to  remain  in  D.'s  pasture  until  all 
should  be  selected  and  broken.  Plaintiff  selected  twenty,  broke 
them,  and  turned  them  into  D.'s  pasture.  I),  then  refused  fur- 
ther to  perform:   Terney  v.  Doten,  70  Cal.  399. 

§  2332.  Delivery  to  Carrier  or  Other  Agent. —Tlio  de- 
livery of  goods  to  a  carrier  appointed  by  the  buyer  is  not, 
as  a  rule,  a  delivery  or  a  receipt  of  tho  goods  within  the 
statute.'  But  a  delivery  to  a  carrier  after  acceptance  will 
satisfy  tho  statute.''  Delivery  to  and  acceptance  by  an 
authorized  agent  is  suflicient.'  But  a  delivery  to  a  car- 
rier who  has  no  independent  or  separate  authority  to  act 
for  the  buyer  in  accepting  them  is  insudicient.''  Where 
the  goods  at  tho  time  of  the  sale  are  in  tho  possession  of 
an  agent,  a  constructive  acceptance  and  receipt  may  be 

'  Loiike  oil  Coiitr.-icts, 'JS,");  MiixwcU  lock  v.  T.sclieagi,   1.3   Fed.    llcp.    .'U'); 

(-.    Brown,  39    Mf.   'IS;    V>:i    Am.    \)vc.  Siieiicot-  v.    Halo,  :W  Vt.  :il4;  7:!  Am. 

(il),");  JoiicH  V.  IJiiiik,  '2'.)  Md.  '2\)1;  Slicp-  Drc.  :;i  '.);  Strong  r.  Do.M.s,  47  Vt.  lUS; 

herd  r.  I'rcssey,  ;-!•_•  N.   11.  5.");  (irimu.s  StaUord  r.  Walter,  07  111.  8S. 

r.  Vail   Vijchtuii,  'JO  Midi.  410;  Cross  ''' Cro-^s  r.   O'lJoiiiiull,  44  N.  Y.  0()1; 

r.   O'Doumdl,  44   N.   Y.    GUI;   4  Am.  4  Am.  Jlcp.  7-M. 

Rq).  721;  Koiwert  v.   Meyer,  &2  lud.  ^.loue;   r.   liank,  29   Md.  'JS7: 

.')S7;    30    Am.    He[).    i'OO;    AUard    v.  cox  ( '...  r.  (iieni,  7-_' X.  V.  17;  Cai      . 

(ireasort,    Gl    N.    Y.    1;    Atiu-rtoii    v,  Hoiinyer,  ;">'.)  Mo.  34.");  .Snow  ?•.  W'ar- 

Newhall,  12:5  ^SI ass.  141;  2.^  Am.  lU'i).  uer,    10   Met.    1.S2;  4:{  Am.   Dec.   417; 

47;  liyons  v.  Mill,  40  N.  II.  47;  .lolm-  Quiiitanl  r.  Bacon,  y.)  Mass.  18.j. 

.sou  V.  Cuttle,    105  Mass.  447;  7  Am.  *  .Smith  v.  iireiinan,  02  Mich.  349;  4 

Rep.  J545;  Hauseiiian  v.  Nye,  02  Iiid.  Am.  St.  llep.  807. 
485;  30  Am.  llep.  199.     Conlra,  Bui- 
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encctcd  by  all  the  parties  consenting  to  a  transfer  of  the 
right  of  possession,  and  by  the  agent  continuing  to  hold 
them  as  agent  or  bailee  of  the  buyer.' 

§  2333.  Constructive  Delivery  —  Goods  Already  m  Pos- 
session of  Buyer.  —  Where  the  goods  are  already  in  the 
possession  of  the  buyer  in  right  of  another,  a  constructive 
delivery  and  receipt  may  be  effected  by  the  parties  con- 
senting to  a  change  of  the  possession  to  the  buyer  in  his 
own  right.'' 

Ir.usTUATioNS.  —  Goods  were  in  the  possession  of  a  person  as 
awnt  for  sale,  and  it  was  verbally  agreed  between  him  and  the 
f.  •-':-..■  tliat  he  should  buy  them  himself,  and  he  thereupon  re- 
soiu  t'.em  to  a  third  party.  Held,  that  there  was  sulliciont  evi- 
donc  ot  an  acceptance  and  receipt:  Edan  v.  Dudjicld,  1  Q.  13. 
802 

§  2334.     Goods  Remaining  in  Possession  of  Seller.  —  A 

constructive  acceptance  and  receipt  may  take  place  where 
the  goods  remain  in  the  seller's  possession,  by  a  transfer 
of  the  right  of  possession  to  the  buyer.*  Actual  or  manual 
delivery  of  goods  is  not  necessary  in  order  to  satisfy  the 
statute  of  frauds,  where  they  are  ponderous  and  incapable 
of  being  handed  over  from  one  to  another,  and  where  the 
buyer  so  far  accepts  them  as  to  treat  them  as  his  own;  or 
where  the  delivery  is  symbolical;  or  where  actual  delivery 
is  impracticable,  and  can  only  be  by  such  symbolical 
means  as  the  circumstances  of  the  case  will  allow.* 

Iliastkatioxs. —  8.  bought  two  horses  of  E.,  a  livery-stable 
kee])er,  requesting  E.  to  keep  them  for  him  at  livery,  as  he  had 


'  Loake  on  Contracts,  200. 

^  "If  it  aiipciirs  that  the  conduct  of 
a  pcr.-stiii  in  iIimIIiil;  with  goods  already 
in  his  possession  is  wholly  inconsistent 
witli  the  si'[)position  tliat  liis  former 
possession  continues  uncliangud,  lie 
may  properly  be  said  to  have  ac- 
cepted and  actually  received  such 
goods  under  a  contract,  so  as  to  take 
the  case  out  of  the  operation  of  the 
statute  of  frauds;  as,  for  instance,  if 
he  sells,  or  attempts  to  sell,  the  guuda, 


or  if  he  disposes  al)sohitcly  of  the  whole 
or  of  any  ]>art  or  tiieni,  or  attempts  to 
do  so,  or  alters  tlic  nature  of  tlie  proi)- 
erty,  or  the  like":  Lillywhite  i".  Dev- 
ereiix,  IT)  Mues.  &  W.  \>'.H. 

^  Castle  V.  Sworder,  ti  Hurl.  &  N. 
8'2S;  Bailey  v.  Ogden,  3  Johns.  'M);  ."J 
Am.  Dec.  509;  Sahlnian  v.  Mills,  3 
Strob.  3S4;  51  Am.  Dec.  (i30. 

«At\vell  >:  Miller,  G  Md.  10;  Gl 
Am.  Dec.  294. 
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no  stable  ready.  ITchl^  a  receipt  of  the  horses  witliin  the  stat- 
ute: Elmore  v.  Stone,  1  Taunt.  458.  A  person,  liaving  sold  a 
lior.se  to  anotlier,  roquosted  the  buyer  to  lend  it  to  him  tor  a 
journey,  which  the  l)uyer  assented  to.  Held,  to  he  an  accept- 
ance and  receipt  of  the  liorse  within  the  statute:  Mdrrln  v.  Wal- 
Inre,  G  El.  &  B.  720;  2-5  L.  J.  Q.  B.  8()0.  A  buyer  selected  and 
bought  casks  of  wine,  which  lie  marked  as  his  own,  and  left  in 
the  cellars  of  the  wine  merchant.  JfchI,  an  acceptance  and  re- 
ceipt: Aiuh'i-iioa  V.  Sent,  1  'Jump.  2'M).  Trees  standing  on  the 
seller's  land  were  sold  as  timber  for  immediate  removiil.  and 
the  buyer  cut  down  some  and  sold  tin;  top  and  lop.  llrhl,  a 
sufHcient  acceptance  and  reo-ipt:  Mnrxhall  v.  (Iirrn,  L.  II.  1  C. 
P.  D.  35.  Defendant  agrei;d  to  buy  some  cotton-bagging  of  the 
])Iaintiff  at  a  certain  price,  and  was  told  that  it  ri'inainc'd  iti  the 
l)laintilf's  store  at  his  risk;  he  tlum  had  sonn'  of  it  turncil  out 
of  the  store,  but  afterwards  returned  it,  and  refused  to  complete 
liis  contract.  Held,  a  sullicient  delivery:  Jdckxonv.  W'ntl.i,  I  Mc- 
Cord,  288.  Parties  orally  agreed  for  the  purchase  and  sale  of  a 
lot  of  cotton,  consisting  of  six  bales,  weigIi(Ml  and  stored  in  a 
•warehouse,  and  the  seller  gave  the  ]>urchas<'r  an  order  on  the 
\varehou.seman  for  it.  The  seller  notified  the  warehouseman  of 
tlie  sale,  and  the  purchaser  applied  to  him  for  the  cotton,  but 
delivery  was  postpontMl  by  agreement  of  the  warehouseman  and 
the  purchaser  until  the  next  morning.  No  money  passed,  and 
no  other  writing  was  executed.  Ifrhl,  a  valid  d.  livery  and  ac- 
ceptance: KliKj  V.  Jdrmna,  o5  Ark  ]*.)();  .'57  Am.  Rep.  11.  De- 
fendant agreed  to  purchase  a  stean.'-engine,  tlie  boiler  of  wliich 
was  set  in  bricks,  in  the  plaintiff's  stiop.  ami  could  not  be  re- 
moved until  they  were  taken  away.  Tint  next  week  after  the 
agreement  was  made,  the  plaintiff  removed  the  bricks.  The 
bargain  was  not  in  writing,  and  the  defendant  did  not  pay  or 
secure  any  part  of  the  price,  and  did  not  take  away  the  engine. 
//(■/(/,  no  delivery:  Dole  v.  StimpxDn,  21  Pick.  384. 

§  2335.  Part  or  Portion  of  Goods  only  need  be  Ac- 
cepted—  Sample.  —  A  sample  of  the  goods  is  sullicient,  if 
accepted  as  part  of  the  bulk.^  But  as  a  rule,  a  sample  is 
given  merely  as  a  speciineu  of  the  goods  contracted  to  bo 
delivered,  and  not  as  part  of  the  bulk;  and  as  such  the 
receipt  of  it  is  not.  sufficient.^     And  taking  and  using  a 

'  Hiiiilo  V.  Whitchonse,  7  East,  558;  Am.  Rop.  4S;  Steam  Saw-mill  r.  (lutt- 

Atwood  y.  Luca.s,  5.S  Me.  508;  Si)  Am.  sliall,  li  Col.  8;   Daiiforth  r.    WaJlier, 

Dee.   713;    Smith  v.   StoUer,  '26    Wis.  40  Vt.  207. 

(171;  Jackson  u.  Watts,  1  MeC'onl,  "JSS;  ^Cooper   v.    Elatoa,    7   Term    Rep. 

Jemiesd  v.  WemluU,  51  N.   H.  03;  1-2  14. 
246 


2336 


OONTKACTS. 


3922 


sample  out  of  the  bulk  merely  for  the  purpose  of  exam- 
ining the  quality  with  a  view  to  acecptiince  is  not  alone 
an  accoptauee  and  receipt  within  the  statute.'  Where  an 
order  is  given  for  several  articles,  or  a  purchase  made  of 
several  parcels  or  kinds  of  goods,  at  the  same  time,  in  a 
manner  to  constitute  one  contract  for  the  whole,  the  ac- 
ceptance and  receipt  of  one  article  or  of  one  parcel  or 
kind  of  the  goods  is  sufficient  to  take  the  whole  contract 
out  of  the  statute.^  Under  an  entire  oral  order  for  goods, 
the  acceptance  of  a  part,  though  shipi)ed  at  a  different 
time  from  the  rest,  will  validate  the  entire  contract.' 

§  2336.  Fart  or  Entire  Performance  Takes  Case  out  ot 
Statute. — A  part  or  an  entire  performance  under  a  parol 
contract  takes  the  case  out  of  the  statute.*  As  to  agree- 
ments for  the  sale  of  lands,  this  has  been  frequently  held 
in  equity  in  suits  for  specific  performance.^ 

An  agreement  executed  on  one  part  is  not  within  the 
statute  of  frauds."     One  having  voluntarily  performed  an 


>  Nicholson  v.  Bower,  1  El.  &  E.  172; 
28  L.  J.  Q.  B.  97;  Carver  v.  Lane,  4 
E.  D.  Smith,  168. 

■'  Elliott  V.  Thomas,  3  Mees.  &  W. 
170;  Bigg  V.  Whisking,  14  Com.  B. 
195;  Scott  V.  R.  R.  Co.,  12  Mees.  & 
W.  .S3. 

*  Farmer  v.  Gray,  16  Neb.  401. 

*  Browne  on  Statute  of  Frauds,  124; 
Ives  V.  (Jilbert,  1  Root,  89;  1  Am. 
Dec.  35;  Stone  v.  Dennison,  13  Pick. 
1 ;  23  Am.  Dec.  654;  Swanzey  v.  Moore, 
22  111.  63;  74  Am.  Dec.  134;  Martin  v. 
McCord,  5  Watts,  493:  30  Am.  Dec. 
342;  Lamar  v.  McNamee,  10  Gill  &  J. 
116;  32  Am.  Dec.  152;  Fay  t;.  Wheeler, 
44  Vt.  292;  Huntley  v.  Huntley,  114 
U.  S.  394;  Horder  v.  Horder,  2  Sand. 
Ch.  17;  Pomeroy  w.  Winship,  12  Mass. 
614;  7  Am.  Dec.  91;  Brown  v.  Bellows, 
4  Pick.  179;  Newman  v.  Nellis,  97  N. 
Y.  285;  Tatum  v.  Brooks,  51  Mo.  148; 
Erskine  v.  Plummer,  7  Me.  447;  22 
Am.  Dec.  216;  Warren  v.  Warren,  105 
111.  568;  Towsley  v.  Moore,  30  Ohio 
£  .  185;  27  Am.  Rep.  434;  Moss  v. 
Culver,  64  Pa.  St.  414;  3  Am.  Rep. 
601;  Reedy  v.  Smith,  42  Cal.  245;  Han- 


son ?•.  Bell,  46  Ga.  19;  Rosser  ».  Harris, 
48  Ga.  512.  A  contract  for  the  sale  of 
goods  is  not  taken  out  of  the  statute 
of  frauds  by  the  vendee's  preparation 
for  receiving  them:  Harris  v.  Rouuse- 
vel,  61  N.  H.  250.  Marriage  is  not  a 
suiHcient  part  performance  of  a  con- 
tract made  in  consideration  of  mar- 
riage to  take  the  contract  out  of  the 
statute  of  frauds:  Brown  v.  Conger,  8 
Hun,  625. 

"  See  post,  Title  Specific  Perform- 
ance; Chapman  v.  Allen,  Kirby,  399; 
1  Am.  Dec.  24.  See  McKowen  v.  Mc- 
Donald, 43  Pa.  St.  441;  82  Am.  Dec. 
576.     Aliter  in  actions  at  law  for  the 

fjurchase-money  or  for  damanes  for 
jreach  of  contract:  Kidder  ?'.  Hunt,  1 
Pick.  328;  11  Am.  Dec.  183;  Norton 
V.  Preston,  15  Me.  14;  32  Am.  Dec. 
128;  Johnson  v.  Hanson,  6  Ala.  351; 
41  Am.  Dec.  55;  Baldwin  v.  Palmer, 
ION.  Y.  232;  61  Am.  Dec.  74:{. 

•*  Noyes  v.  Moore,  1  Root,  142; 
Cliittington  v.  Fowler,  2  Root,  o87; 
Cone  V.  Tracy,  1  Root,  479;  Rogers 
V.  Tracy,  1  Root,  233;  Watrous  v. 
Chalker,  7  Conn.  224;  Piuney  v.  Pin- 
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CHAPTER   CXI. 

MISTAKE,   FRAUD,   DURKSS.   AND  UNDUE  INFLUENCE. 

§  2337.     Mistake  in  making  the  agieeinent. 

S  'J3.S8.     Mistake  in  expressing  tlie  agreement  —  Mistake  of  one  party  only. 

*(  '2',i'.i9.     Mistake  of  both  parties. 

S  2340.     Mistake  of  one  party  caused  by  the  other. 

§  2.341.     Mistake  as  to  matters  of  law. 

S  2.342.     False  representations,  in  general. 

S  2343.     Misrepresentation  of  matter  of  law. 

§  2344.     False  representation  of  intention. 

§  2345.     Matters  of  opinion. 

§  2346.     Concealment  or  non-disclosure  of  material  fact. 

§  2347.  Non-disclosure  of  latent  defect. 

§  2.348.     Noil -disclosure  of  patent  defect. 

§  2349.     Sale  "  with  all  faults." 

§  2350.  Non-disclosure  bj'  purchaser. 

§  2351.  Representation  believed  to  be  true. 

§  2.352.  Representation  not  known  to  be  true. 

§  2.353.  Representations  subsequently  becoming  false  or  true. 

§  2354.  Representation  must  have  been  material  and  have  induced  contract. 

§  2.355.  Representation  to  person  having  knowledge  or  means  of  knowledge. 

§  2.356.  Representation  as  to  one  of  several  matters. 

§  2357.  Fraud  of  third  party  inducing  contract. 

§  2358.  Party  may  elect  to  avoid  or  treat  binding  fraudulent  contract. 

§  2351).  How  election  may  be  made. 

§  2360.  Remedies  of  party  defrauded. 

§  2361.  Eti'ect  of  affirmance  of  contract. 

§  2362.  Laches  —  Effect  of  delay  in  election. 

§  2363.  Parties  must  be  placed  in  statu  quo. 

S  23t')4.  Duress  defined  —  Duress  by  imprisonment  or  threats. 

§  2365.  Duress  of  goods  not  ground  for  avoiding  contract. 

§  2360.  Rut  money  obtained  by  duress  of  good.i  may  bo  recovered  back. 

§  23(i7.  Who  must  impose  duress  —  Duress  on  third  person. 

§  2308.  Agreement  obtained  by  duress  may  be  avoiueil  or  aiErmcd. 

§  2369.  Oppression  and  undue  intluence, 

§  2337.  Mistake  in  Making  the  Agreement. — A  parly 
may  show  that,  by  mistake,  he  has  entered  into  a  diflorent 
kind  of  agreement  than  that  which  he  intended  to  make;' 

'  liCake  on  Contracts,  313.  In  Fos-  pie  and  on  authority,  tliat  if  a  blind 
ter  ('.  Mackinnon,  L.  R.  4  Com.  P.  man,  or  a  man  who  cannot  read,  or 
704,  it  is  said:  "It  is  plain,  on  princi-     who  for  some  reason  (not  implying 


if  til 
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for  example,  that  he  lias  signed  a  hill  of  exchange  believ- 
ing that  it  was  simply  a  guaranty;'  or  that  he  has  signed 
as  a  party  to  a  bond  when  he  intended  only  to  sign  as  a 
witness.'^  So  a  note  executed  by  mistake  for  too  large  an 
amount  is  a  good  ground  for  relief  in  equity.''  To  establish 
mistake,  the  party  alleging  it  must  prove  it  clearly  and 
satisfactorily,  and  perhaps  beyond  a  reasonable  doubt;  at 
any  rate  a  mere  preponderance  of  evidence  is  not  sulH- 
cient.* 

Illustrations.  —  An  illiterate  man  signed  a  paper,  which 
was  falsely  represented  to  be  a  petition,  but  which  was  really 
a  bond.  Heh^  that  ho  was  not  liable  thereon:  Schnylhill  County 
V.  Copley,  G7  Pa.  St.  380;  5  Am.  Re{).  441.  A  deed  was  signed 
by  one  wlio  believed  it  to  be  the  duplicate  of  a  lease  of  a  por- 
tion of  the  premises  conveyed,  which  he  had  signed  after  it  had 
been  read  to  and  by  him,  the  lessee  therein  having  placed  the 
two  documents,  which  closely  resembled  each  other,  together 
upon  the  table  to  be  signed,  and  it  having  been  previously 
agreed  that  two  copies  of  the  lease  should  be  signed.  Held,  not 
the  deed  of  the  signer:  McGinn  v.  Tohey,  62  Mich.  252;  4  Am. 
St.  Rep.  848.  A  conveyed  a  tract  of  land  by  a  warranty  deed, 
in  which  the  consideration  was  expressed  to  be  eighty-six 
pounds.  B  brought  a  suit  against  A  on  the  warranty,  and  re- 
covered judgment  .''or  eiglity-six  pounds.  It  was  proved  that 
forty-three  jmunds  was  the  consideration  really  paid,  eighty-six 
l)0unds  having  been  inserted  in  the  deed  by  mistake.  Held, 
that  A  was  entitled  to  relief:    Y''elton  v.  Haxvkins,  2  J.  J.  Marsh.  1. 

§  2338.     Mistake  in  Expressing  the  Agreement  —  Mis- 
take of  One  Party  only.  —  Where  there  is  a  mistake  in 


party 
hercnt 


negligence)  forbears  to  read,  has  a 
written  contract  faUely  read  over  to 
liiin,  tlie  reader  misreading  to  such  a 
(logreo  that  the  writti'ii  contract  is  of 
a  nature  altogetlier  different  from  the 
contract  pretended  to  he  read  from  the 
liiiper  which  tlie  blind  or  illiterate 
man  afterwards  signs,  then,  at  least 
if  tiiere  l)e  no  negligence,  the  signature 
so  obtaineil  is  of  no  force.  And  it  is 
invalid,  not  merely  on  the  ground  of 
fraud,  where  framl  exists,  but  ou  the 
ground  that  the  mind  of  the  signer 
did  not  accompany  the  signature,  in 
other  words,  that  he  uever  intended 


to  sign,  and  therefore  in  contempla- 
tion ot  law  never  did  sign,  the  contract 
to  widcli  his  name  is  appended  ": 
Snientek  v.  C'orniiauser,  17  111.  App. 
'Jt)().  Jiut  see  Weller's  Appeal,  iu:i 
Pa.  St.  ulU. 

'  Foster  v.  Mackinnon,  L.  K.  4  Com. 
P.  704. 

■'  Wake  r.  Harrop,  6  Hurl.  &  N. 
708,  i)er  Hramwell,  H. 

'■'  Harrison  v.  Jameson,  3  J.  J. 
Marsh.  '232;  Rigsbee  i\  Trees,  21  Ind. 
227. 

♦  Parker  v.  Hull,  71  Wis.  3C8;  5  Am. 
St.  Rep.  224. 
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expressing  the  agrocment,  but  the  mistake  is  of  one  of  the 
parties  only,  tlie  agrceniont  is  not  afroctcd.*  Equity  does 
not  enforce  .specific  performance  in  cases  of  mistake,  but 
leaves  the  parties  to  the  ordinary  legal  remedies  for  dam- 
ages; and  therefore  a  party  may  allege  a  mistake  in  express- 
ing the  contract,  materially  altering  its  effect,  in  answer  to 
a  suit  for  specific  performance.^  But  if  the  mistake  is 
known  to  tlie  other  party  at  the  time,  and  the  contract  is 
not  reduced  to  writing,  there  is  no  contract  which  the  law 
will  enforce."  A  mistake  will  not  be  corrected  in  equity, 
where  the  parties  to  an  instrument  have  equal  knowledge, 
or  equal  means  of  obtaining  knowledge,  of  the  mistake, 
and  there  has  been  no  concealment,  surprise,  or  imposi- 
tion/ Ignorance  of  a  stipulation  in  the  contract  is  no 
ground  for  relief  against  the  stipulation,  where  there  is 
no  evidence  that  he  was  deceived  or  misled  by  any  mis- 
representation or  concealment  of  the  fact,  and  his  mistake 
must  be  ascribed  solely  to  his  own  carelessness  or  inatten- 
tion.® A  person  who  is  sui  juris  cannot,  in  the  absence 
of  fraud,  deny  his  written  obligation  by  showing  that 
when  he  signed  it  he  had  not  read  it.*  Where  the  con- 
tract, under  these  circumstances,  is  in  writing,  a  party 
cannot  prove  a  different  state  of  facts  or  intention  than 
that  expressed  in  itJ  But  in  equity  a  mistake  of  the  one 
party  known  to  the  other  may  not  only  preclude  the  latter 
from  obtaining  specific  porformance;   but  may  also  be  a 


^  Leake  on  Contracts,  314. 

^  Leake  on  Contracts,  316. 

» In  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597,  Hannen,  J.,  says:  "The  promisor 
is  not  bound  to  fulfill  a  promise  in  a 
sense  ;n  which  the  promisee  knew  at 
the  time  the  promisor  did  not  intend 
it.  And  in  considering  the  question 
in  what  sense  a  promisee  is  entitled  to 
enforce  the  promise,  it  matters  not  in 
what  way  the  knowledge  of  the  mean- 
ing in  which  the  promisor  made  it  is 
brought  to  the  mind  of  the  promisee, 
whether  by  express  words,  or  by  con- 
duct, or  previous  dealings,  or  other 


circumstances.  If  by  any  means  he 
knows  that  there  was  no  real  agree- 
ment between  him  and  the  promisor, 
he  is  not  entitled  to  insist  that  the 
promise  shall  be  fulfilled  in  a  sense  to 
which  the  mind  of  the  promisor  did 
not  assent. " 

*  Belt  V.  Mehen,  2  Cal.  159;  56  Am. 
Dec.  329;  Jackson  v.  Olney,  140  Mass. 
195. 

*  Robertson  v.  Smith,  II  Tex.  211; 
60  Am.  Dec.  234. 

*  Rothschild  v.  Frensdorf,  21  Mo. 
App.  318. 

'  Leake  on  Contracts,  319. 
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[ex.  211; 
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ground  for  setting  aside  the  contract  altogether,  as  not 
being  founded  upon  a  real  agroenicnt.' 

§2339.  Mistake  of  Both  Parties. — Wliere  a  written 
contract  contains  a  mistake  i^oninion  to  both  parties, 
while  the  law  will  not  permit  it  to  be  varied  by  parol 
evidence,  equity  will  relieve  hy  restraining  proce(Mlings 
on  the  contract  at  law,  or  by  rectifying  it  in  accordance 
with  the  real  intention  of  the  parties.'  Where  there  is  a 
common  mistake  as  to  the  identity  of  the  subject  of  sale, 
one  party  having  one  thing  in  view,  the  other  another, 
there  is  no  sale  of  either.'  Equity  will  correct  a  mistake, 
either  as  to  fact  or  law,  made  by  the  draughtsman  of  a 
conveyance  or  other  instrument  which  does  not  fulfill  or 
which  violates  the  manifest  intention  of  the  parties  to  the 
agreement.'*  It  will  correct  a  mistake  in  a  bond,  whether 
the  relief  be  sought  for  the  purpose  of  enforcing  the  bond, 
or  to  defeat  it  when  set  up  to  rebut  an  c(iuity.^  A  con- 
tract for  the  sale  of  lands,  made  under  the  mistaken  idea 
that  the  legislative  power  would  pass  laws  whicli  would 
greatly  enhance  the  value  of  tlie  land,  whicli  expectation 
was  the  only  inducement  to  entering  into  the  contract, 
will  be  relieved  from  in  equity,  if  such  laws  are  not 
passed,  without  any  fault  imputable  to  the  parties  to  the 
contract ' 

Mistakes  of  the  following  nature  have  been  corrected  in 
equity:  Where  an  attorney,  in  drawing  a  contract,  by  mis- 
take omitted  an  important  provision;^  a  mistake  made  by 

'  Leake  on  Contracts,  318.  Deo.  481;  Ross  v.  Armstrong,  25  Tex. 

'■•Leake  pn  Contracts,  319;  Chapman  Supplement,  354;   78  Am.    Dec.  574; 

V.  Allen,  Kirby,  399;  1  Am.  Dec.  24;  Montgomery    v.    Shockey,    37    Iowa, 

Ooger  V.  McGee,  2  Bibb,  321;  5  Am.  107. 

Dec.  610;  Walker  v.  Dunlop,  5  Hayw.  ^  Sheldon  v.   Capron,  3   R.  L   171; 

(Tenn.)  271;  9 Am.  Dec.  787;  Aschom  Montgomery?;.  Shockey,  37  Iowa,  107. 

V.  Smith,  2  Penr.  &  W.  211;  21  Am.  ♦  Leitensdorfer  v.    Delphy,  16  Mo. 

Dec.  437;   Rogers  v.   Collier,  2   Bail.  160;  55  Am.  Dec.  1.37. 

581;  23  Am.   Dec.    153;  Lawrence  v.  *  Smith  v.  Allen,  1  N.  J.  Eq.  43;  21 

Beaubien,  2  Bail.  623;  23  Am.  Dec.  Am.  Dec.  33. 

155;    Chamberlain    v.    Thompson,    10  *  Miles  v.  Stevens,  3  Pa.  St.  21;  45 

Conn.    243;  26  Am.   Dec.   390;   Har-  Am.  Dec.  621. 

gous  V.  Ablon,  3  Denio,  406;  45  Am.  '  Waterman  v.  Dutton,  6  Wis.  265. 
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the  surveyor,  by  which  a  hirgor  amount  of  hind  was  con- 
tructi'd  for  than  thero  was  in  reality;'  where  a  mortgage 
showed  u[>on  its  face  that  by  a  scrivener's  mistake  tlie  word 
"quarterly"  was  used  instead  of  the  word  "annually";" 
where  a  material  (not  simply  a  slight)  mistake  is  made  in 
the  quantity  of  land  conveyed.'  Where  the  parties  treat 
upon  the  basis  that  the  fact  which  is  the  subject  of  the 
agreement  is  doubtful,  and  the  conseciuent  risk  each  is  to 
encounter  is  taken  into  consideration  in  the  stii)ulations 
assented  to,  the  contract  will  be  valid,  notwithstanding 
any  mistake  of  one  of  the  parties.'*  A  mistake  in  a  deed 
or  written  contract  will  not  be  relieved  against,  unless 
express  proof  be  adduced  as  to  the  intention  of  the  par- 
ties.° 


§  2340.    Mistake  of  One  Party  Caused  by  the  Other.  — 

If  the  other  party  have  caused  the  mistake  by  misrepre- 
sentation, designedly,  and  for  the  purpose  of  inducing  the 
contract,  it  is  a  fraud;  and  the  contract  may  be  avoided 
at  law  and  in  equity  upon  that  ground.* 

§  2341.  Mistake  as  to  Matters  of  Law.  —  A  mistake,  to 
be  a  ground  for  avoiding  an  agreement,  must  be  as  to 
some  fact,  and  not  a  mistake  of  law."  But  the  common- 
law  rule  which  refuses  relief  against  ignorance  or  mistake 
of  law,  and  which  is  equally  applicable  in  courts  of  law 


•  Jenks  V.  Fritz,  7  Watts  &  S.  201; 
42  Am.  Dec.  227:  Gilinore  v.  Morgan, 
2  J.  J.  Mar-sli.  05. 

^  Fowlur  ('.  Woothvanl,  26  Minn.  347. 

»  Ladil  V.  rieasaiits,  3'.»  Tex.  415; 
Paine  r.  Upton,  87  N.  Y.  327;  41  Am. 
Rep.  371.     Soe  ante,  Deeds. 

*  Perkins  v.  Gay,  3  Serg.  &  R.  327; 
8  Am.  Dec.  653. 

"  M  core  v.  Vick,  2  How.  (Miss.)  746; 
32  Am,  Dec.  301. 

"Leake  on  Contracts,  .336;  Phiilipa 
V.  HoUister,  2  Cold.  269;  i^eebe  v. 
Young,  14  Mich.  136. 

'  Leake  on  Contracts,  345;  State  v. 
Paup,  13  Ark.  129;  56  Am.  Dec.  303; 


Fi.slior  V.  May,  2  ]5i)>l),  448;  5  Am. 
Dec.  (i2(i;  Storrs  c  i5arker,  6  Julins. 
Ch.  ItiU;  10  Am.  Dec.  31()!  Hunt  /•. 
Rousiiianier,  8  Wheat.  174;  1  Pot.  1; 
Piteliur  V.  llunnesscy,  48  N.  Y.  415; 
State  I'.  Roigart,  1  (Jill,  1;  3!)  Am. 
Dec.  028;  Trigg  v.  Read,  5  Humpli. 
52'J;  42  Am.  Dec.  447;  Faruswortli  c. 
Dinamore,  2  Swan,  42;  I'ierson  v.  Arm- 
strong, 1  Iowa,  282;  63  Am.  Dec.  441; 
McDaniela  v.  Bank,  29  Vt.  230;  70 
Am.  Dec.  406;  Drew  v.  Clark,  Cooko 
(Tenn. ),  373;  5  Am.  Dec.  698;  Good  o. 
Herr,  7  Watts  &  S.  253;  42  Am.  Dec. 
236;  Hurkiianser  v.  Schmidt,  45  Wis, 
316;  30  Am.  Rep.  740, 
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and  equity,  is  not  cnforccl  in  tM[uity  wLoro  such  ij^no- 
rance  or  mistake  is  induced  by  I'laud,  or  imposition,  or 
undue  induence,  or  an  abuse  of  conlidenco  springinj;  out 
of  tiio  peculiar  relations  existing  between  the  parties.' 
In  Arkansas  it  is  said  that  courts  have  tried  to  uitludd 
the  nui.xim  that  i^noi'anee  of  law  shall  not  excuse,  but 
in  cases  of  jjcculiar  hardship  they  Jrive  distinguished 
between  ignorance  of  the  existence  of  a  law  and  of  its 
legal  eilect.'^  Where  one,  through  a  mistake  of  the  law, 
acknowledges  himself  under  an  obligation,  which  the  law 
will  not  im[)oso  on  liim,  ho  shall  not  be  bound  thereby.'' 
A  mi;jtako  of  fact,  occasioned  by  acting  on  the  represen- 
tations of  another,  which  representations  were  in  turn 
occasioned  by  a  mistake  of  law,  is  sufHcient  ground  for 
relief  in  equity.*  If  two  parties  enter  into  a  contract  un- 
der a  mistake  of  law,  equity  will  relieve  upon  the  ground 
of  surprise;  and  if  one  party  is  mistaken  as  to  the  law, 
and  the  other,  with  knowledge,  contracts  with  him,  it  w  ill 
relieve  upon  the  ground  of  fraud.^ 

Illustrations. — Plaintiff  purchased  from  defendants  county 
warrants  drawn  by  the  auditor  upon  the  treasurer,  but  wliieb 
were  upon  their  face  invalid,  and  not  a  charge  upon  tlie  county. 
Held,  that  plaintiff,  in  the  absence  of  fraud  or  luisrepresentutions, 
could  not  recover  the  price  paid:  ChriKti/  v.  SulUvda,  oU  (.";il. 
337;  19  Am,  Rep.  655.  An  administrator  sold  land  of  his  in- 
testate to  B,  both  supposing  the  fee  was  conveyed,  whereas  only 
an  equity  of  redemption  passed.  Held,  that  equity  would  re- 
lieve the  purchaser:  Griffith  \.  Townley,  69  Mo.  13;  33  Am.  Kep. 
476. 

§2342.  False  Representations,  in  General.  —  A  false 
representation  made  by  a  seller,  and  known  to  him  to  be 
false,  by  reason  of  which  the  purchaser  is  induced  to  buy, 

'  Hanligreer.  Mitchum,  51  Ala.  151;  Am.  Dec.  02;  Freeman  v.  Bovnton,  7 

Dill  r.  «l»alian,  *25  Ala.  G!)4;  GO  Am.  Mass.  4S:i;  Miiy  r.  CotHn,  4  Mass.  ;^47; 

Dec.  540;  Benson  r.  Markoe,  .37  Minn.  Dtiiitt  v.  I'ariott,  1  L'ranch  C.  C.  154. 
;{0;  5.\m.  St.  Hup.  816.  *  Cliami)lain   r.  Layton,    IS    Wund. 

-'.State   r.    I'aup,    13   Ark.    129;   5G  407;  'M  Am.  Dec.  'A&2. 
Am.  Dec.  'Mi.  '  State    /•.    I'aup,    13   Ark.    129;  56 

'  Wuidur  V.  Tucker,  7  Mass.  449;  5  Am.  Dec.  303. 
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is  a  (VjukI  wliioli  equity  will  rt'liove  agninst.'  And  literal 
spoakiii';;  oi'  tli(!  ti'uLli,  if  inliMidod  to  accomplish  a  fraud, 
iiiiiy  be  as  fraudulent  as  a  falseliooo.^  So  false  represen- 
tations, not  sullicient  to  sustjiin  an  indictment  for  f;dsc 
in-etensos,  may  be  sullicient  to  vitiate  the  contract  thereby 
obtained.^ 

S  2343.     Misrepresentation   of   Matter  oi'  Law.  —  An 

erroneous  rcjiresentation  or  stateinent  of  a  matter  of  law 
is  not  a  fraud/  False  representations  as  to  the  lef];al  effect 
of  an  instrument  are  no  bar  to  an  acti,?n  thereon,  as  a 
party  signing  such  an  instrument  is  presumed  to  know 
its  contents,  and  has  no  right  to  rely  upon  the  representa- 
tions of  the  other  party  as  to  its  legal  effect." 

§  2344.  False  Representation  of  Intention.  —  A  repre- 
sentation of  intention  as  to  some  future  act  or  perform- 
.ance,  though  it  may  have  induced  the  agreement,  is  not  a 
sufficient  ground  of  fraud  merely  by  reason  that  it  is  not 
afterwards  carried  into  etfect.*  It  must  liavo  been  made 
with  intent  to  deceive.^ 

§  2345.  Matters  of  Opinion.  —  A  mere  representation 
of  opinion,  though  erroneous,  is  not  fraud  against  which 
the  law  will  relieve.*  Expressions  of  opinion  by  the 
vendor  of  property,  relative  to  the  title,  the  quantity,  or 
the  value,  etc.,  if  they  do  not  amount  to  a  misstatement 
of  matters  of  fact,  will  not,  although  the  opinion  is  errone- 
ous or  ill  founded,  entitle  the  purchaser  to  relief  on  the 
ground  of  fraud;'  as  representations  by  the  president  of  a 

'Walkerti.  Punlop,  5Hayw.  (Tenn.)    Scott,   6   Blackf.   389;   39  Am.  Dec. 


271:  9  Am.  Dec.  787;  Bean  v.  Herrick, 
12  Me.  26-_';  28  Am.  Dec.  176;  Camp- 


436. 


^  Clem  V.  R.  R.  Co.,  9  Ind.  488;  68 


bell  V.  Hellman,  15  B.  Mon.  508;  61     Am.  Dec.  6.53;  Thompson  v.  Phoenix 


Am.  Dec.  195. 

» Mulligan  v.  Bailey,  28  Ga.  507; 
Denny  v.  Gilman,  26  Me.  149;  Buford 
V.  Caldwell,  3  Mo.  477. 

=•  Nichols  V.  Michael,  23  N.  Y.  264; 
80  Am.  Dec.  259. 

*  Leake  on  Contracts,  351;  Piatt  v. 


Ins.  Co.,  75  Me.  55;  46  Am.  Rep.  357. 

^  Leake  on  Contracts,  353. 

'  Miller  v.  Howell,  1  Scam.  499;  .TJ 
Am.  Dec.  36. 

^  Leake  on  Contracts,  355. 

•Ciirry  v.  Keyser,  30  Ind.  214; 
Drake  ;;.  Latham,  50  111.  270. 
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raih'Oiul  company  lliat  a  certain  luirhor  an<l  depot  prop- 
orly  was  worth  tlireo  times  its  aelnal  value,'  or  rcpre-tiita- 
tion.s  l)y  the  i)urehaser  that  if  a  eoiilraet  were  to  i)0  nuule 
lie  had  capital,  and  would  make  improvements  wliieh 
would  induce  the  immij^ration  of  mechanics,  etc."  l>ut 
statements  of  a  vendor  of  minin;i;  stoek  as  to  the  amount 
of  ore  which  had  heen  taken  out  of  the  mine,  and  as  to  its 
richness,  and  as  to  there  heing  j)lcnty  of  wood,  lMml)er, 
and  water  near  the  mine,  are  not  mere  nnittcrs  of  opinion 
which  the  vendee  has  no  right  to  rely  upon.^ 

§  2346.  Ooncealment  or  Nondisclosure  of  Material 
Fact.  —  Tiio  active  concealment  of  a  tnaterial  fact  may 
have  the  same  elfect  as  an  express  ii;isreproscn*aiion  in 
operating  a  fraud,  and  in  entitling  a  part  v  to  avoid  an 
agreeniunt  induced  hy  it.*  And  tho  non-disclosure  of  a 
material  fact  of  which  the  other  party  is  known  to  he 
ignorant  may,  under  the  circumstances  of  the  casu,  bo 
c(piivalont  to  an  active  concealment;  for  tho  non-disclos- 
uro  may  have  the  effect  of  impliedly  representing  that 
the  fact  does  not  exist,  or  of  rendering  tho  facts  disclosed 
absolutely  false.'  On  the  sale  of  a  horse,  the  buyer  has  a 
right  to  inquire  if  the  horse  is  injured  in  any  way,  and 
the  seller,  if  he  make  any  representation,  is  bound  to 
disclose  tho  truth,  and  the  whole  truth,  as  far  as  he  pos- 
sesses any  knowledge  upon  the  subject,  and  this  he  must 
do,  not  partially,  but  fully  and  positively."  If  he  who  has 
a  legal  title  by  his  acts  and  conversation  induces  another 
to  purchase  the  premises  under  another  title,  and  stands 
by  and  sees  him  take  a  deed  and  pay  his  money  for  it,  it 
is  a  fraud  per  se.'' 

'  McClellan  v.  Scott,  24  Wis.  81.  *  Leake  on  Contracts,  358;  Beard  v. 

•^  Fackler  w.  Ford,  McCahon  (Kau.),  Campbell,   2   A.   K.    Marsh.    liT);    12 

21.  Am.    Dec.    3C2;    Page   v.    Parker,   43 

» GiCord  V.  Carvill,  29  Cal.  589.  N.  H.  303;  80  Am.  Dec.  172. 

♦  Leake  on  Contracts,  358;  Board  v.  *  Baker  v.  Seahorn,  1  Swan,  54;  55 

Campbell,  2  A.  K.  Marsh.  125;  12  Am.  Am.  Dec.  724. 

Dec.  362;   Hanks  v.  McKee,  2  Litt.  '  Tomlin  v.   Den,    19  N.  J.  L.   76; 

227;  13  Am.  Dec.  265;  xMorris  v.  Bud-  I'urrison    v.    Edwards,    3    Litt.    340; 

long,  16  Hun,  570.  Gray  v.  Bartlett,  20  Pick.  186;  32  Am. 
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But  a  iion-disclosure  of  a  fact,  where  there  is  no  duty 
on  the  party  to  discloric,  or  no  evidence  of  a  fraudulent 
intention  in  not  informing  the  o'her,  is  not  a  ground  for 
avoiding  a  contract. '  So  one  party  to  a  controversy  con- 
cerning hmd  is  not  bound  to  disclose  to  his  adversary 
defects  in  his  own  title.^ 

Illustuatioxs.  —  A  persoti  sold  a  vessel  with  all  faults,  and, 
l>eforo  the  sale,  had  taken  lier  from  the  ways  on  which  she  lay 
and  placed  her  alloat  in  a  dock  for  the  purpose  of  preventing 
an  examination  of  the  bottom,  wliich  he  knew  to  be  unsound. 
i/<7(/,  that  tlie  buyer  was  entitled  to  avoid  the  sale:  Schneider 
v.  IFcath,  3  Camp.  50G.  A  person,  in  order  to  sell  a  log  of  mahog- 
any, turned  it  so  as  to  conceal  a  hole  in  the  underneath  side. 
Held,  a  fraud  on  the  buyer:  Udell  v.  Atherton,  7  Hurl.  &  N.  172; 
oO  L.  J.  Ex.  337.  Defendant,  in  payment  of  a  norse,  delivered 
bank  bills  to  the  plaintiff,  which  were  known  to  the  defendant 
to  be  worthless  at  the  time,  and  unknown  to  the  plaintiff,  with 
an  agreement  that  if  the  notes  were  not  returned  in  a  given 
time,  the  defendant  should  not  be  bound  to  receive  them.  Held, 
that  it  was  a  fraud,  and  that  the  plaintiff  had  a  right  to  recover 
the  value  of  the  horse,  though  he  did  not  return  the  notes  within 
the  time  limited:  Smith  v.  Click,  4  Humph.  186. 

§  2347.  Non-disclosure  of  Latent  Defect.  —  A  person 
knowingly  selling  a  chattel  with  a  material  latent  defect, 
without  disclosing  it  to  the  buyer,  is  guilty  of  a  fraud 
entitling  the  buyer  to  avoid  the  sale.^  Where  on  the  sale 
of  a  horse  known  by  the  seller  to  be  unsound  in  a  certain 
respect,  the  seller  conceals  the  defect,  and  gives  evasive 
and  artful  answers  to  inquiries,  with  the  intent  to  deceive, 
and  thereby  deceives  and  injures  the  purchaser,  the  latter 
may  rescind,* 


Doc.  208;  Skinner  v.  Strouse,  4  Mo. 
•.»:{;  Eiiglu  V.  Burns,  5  Call,  4G3;  2  Am. 
Dec.  r)!)3. 

^  Leake  on  Contracts,  .359;  Juzan  v. 
Toulniin,  9  Ala.  (i()'2;  44  Am.  Dec.  448; 
Gratfenstein  i'.  Epstein,  23  Kan.  443; 
33  Am.  Hop.  171;  Kohl  v.  Liudley,  39 
111.  19,-);  89  Am.  Dec.  294. 

■'  Mills's  Heirs  v.  Lee,  G  T.  B.  Mon. 
91;  17  Am.  Dec.  118. 

^  Leake  on  Contracts.  3G0;  Paddock  v. 
Strobridge,  29  Vt.  470;  Hughes  v.  Rob- 
ertson, 1  T.  B,  Mou.215;  15  Am,  Dec. 


105;  Maymrd?'.  Maynard,  49  Vt.  297; 
Graham  r.  Stile-s,  ,38  Vt.  578;  French 
V.  Viiiing,  102  Mass.  135;  3  Am.  Rep. 
440;  Hanson  v.  Edgerly,  29  N.  H.  ;^43; 
Brown  v.  Montgomery,  20  N.  Y.  287: 
75  Am.  Dec.  404;  Brown  v.  Gray,  0 
Jones,  103;  72  Am.  Dec.  563;  Single- 
ton V.  Kennedy,  9  B.  Mon.  222;  Had- 
ley  V.  Clinton  Importing  Co.,  13  Ohio, 
St.  ,'502;  82  Am.  Dec.  454;  Cecil  v. 
Springer,  ;V2  Mo.  462;  82  Am.  Dec.  140. 
*  Croyle  v.  Moses,  90  Pa.  St,  250; 
35  Am,  Rep.  654. 
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§2348.  Nondisclosure  of  Patent  Defect. —If  a  per- 
son sell  a  chattel  with  a  patent  defect,  and  the  buyer  have 
the  opportunity  of  inspecting  it,  and  be  understood  to  rely 
upon  his  own  judgment,  it  is  no  fraud  in  the  seller  not  to 
point  out  the  defect.'  But  the  rule  as  to  visible  defects 
does  not  apply  where  the  property  sold  was  not  present 
at  the  sale,  and  where  the  vendee  was  obliged  to  rely  upon 
the  representations  of  tho  vendor.* 

§  2349.  Sale  "with  All  Faults."— If  a  seller  expressly 
stipulate  tliat  he  sells  "  with  all  faults,"  it  is  then  imma- 
terial what  faults  exist,  even  to  the  knowledge  of  tlie 
seller,  unless  he  be  guilty  of  fraud  in  concealing  the 
faults.'' 

§  2350.  Non-disclosure  by  Purchaser.  —  A  purchaser  is 
not  obliged  to  disclose  a  fact  Avhich,  unknown  to  the  other 
party,  increases  the  value  of  the  property.*  A  purchaser  of 
the  right  to  mine  is  not  bound  to  disclose  his  knowledge 
of  minerals  on  the  land,  of  the  value  of  which  the  vendor 
was  ignorant,  although  he  knew  of  the  deposit;  and  the 
mere  fact  of  the  knowledge  on  the  one  side,  and  the  igno- 
rance on  the  other,  will  not  be  a  ground  for  impugning 
the  validity  of  the  deed.^  But  where  the  purchaser  stands 
in  a  fiduciary  position  to  the  vendor,  he  is  bound  to  com- 
municate all  the  information  he  has  acquired  which  is 
material  for  the  seller  to  know,  in  order  to  enable  him  to 
judge  of  the  value  of  his  property." 


'  Leake  on  Contracts,  301 ;  Brown  v. 
Gray,  6  Jones,  lO.S;  72  Am.  Dec.   568. 

••»  Hanks  v.  McKee,  2  Litt.  227;  13 
Am.  Dec.  2(55. 

"  Schneider  i*.  Heath,  3  Camp.  50(5. 
In  Baglehole  v.  Walters,  3  Camp.  154, 
EUenborongh,  C.  J.,  said:  "I  may  be 
possessed  of  a  horse  I  know  to  have 
many  faults,  and  I  wish  to  get  rid  of 
him  for  whatever  sum  he  will  fetch, 
and  instead  of  giving  a  warranty  of 
soundness,  to  sell  him  with  all  faults. 
By  acceding  to  buy  the  horse  with  all 
faults,  the  buyer  takes  upon  himself 
the  risk  of  latent  or  secret  faults,  am'. 


calculates  accordinnly  the  price  which 
he  givos.  In  a  contract  such  as  this 
I  think  there  is  no  fraud,  unless  tlio 
seller  by  positive  moans  renders  it  im- 
possible fur  tlie  buyer  to  detect  latent 
faults":  West  r.  Anderson,  9  Conn. 
107;  21  Am.  Dec.  737.  See  George  r. 
Johnson,  6  Humph.  30; 44  Am.  Dec.  2SS. 

*  Leake  on  (Contracts,  304;  Fox  ?•. 
Mackretli,  2  Brown  Cli.  420;  Laidlaw 
?'.  Organ,  2  Wheat.  178;  Mactier  v. 
Frith,  0  Wend.  103;  21  Am.  Dec.  202. 

'-  Harris  t:  Tyson,  24  Pa.  St.  .347;  04 
Am,  Dec.  001. 

*  Leake  on  Contracta,  366. 
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Illustrations.  —  A  purchases  a  piece  of  land  from  B,  keeping 
from  B  the  fact  that  there  is,  unknown  to  liim,  a  mine  under 
the  land.  Held,  tliat  A  was  under  no  legal  obligation  to  disclose 
to  B:  Fox  V.  Mackreth,  2  Brown  Ch.  420;  Smith  v.  Beatty,  2 
Tred.  Eq.  456;  40  Am.  Dec.  435.  The  purchaser  in  New  York 
knew  of  an  advance  in  the  price  of  copper  in  Europe,  but  his 
broker  in  Boston  was  ignorant  of  the  advance,  and  on  being 
asked  by  the  seller,  just  before  the  sale,  whether  there  was  any- 
advance,  replied,  "  None  that  I  know  of,"  held,  that  there  was 
no  such  concealment  as  would  invalidate  the  contract:  Codding- 
ton  V,  Goddard,  82  Mass.  436. 

§  2351.  Representation  Believed  to  be  True. — A  repre- 
sentation made  with  a  belief  in  its  truth,  though  not  true 
in  point  of  fact,  is  not,  as  a  rule,  a  legal  fraud.'  But  if  the 
represen'.ation  is  of  a  material  fact,  and  induces  the  con- 
tract, it  is,  even  when  innocently  made,  a  good  ground  for 
setting  aside  the  contract.''  On  a  sale  of  a  business  estab- 
lishment, if  the  purchaser  has  no  knowledge  of  the  busi- 
ness, and  relies  on  the  seller's  statement  as  to  the  value, 
and  the  seller  knows  of  such  reliance,  and  those  state- 
ments are  false,  to  the  purchaser's  injury,  although  the 
seller  believed  them  true,  the  purchaser  may  be  relieved.^ 
If  the  party  is  negligent,  or  ought  to  have  known  or  re- 
membered the  truth,  and  did  not,  the  rule  is  different.* 


'  Ormrod  v.  Huth,  14  Mees.  &  W. 
664;  Evans  v.  Collins,  5  Q.  B.  804; 
Haycroft  v.  Creasy,  2  East,  92;  Taylor 
V.  Ashton,  11  Meos.  &  W.  401;  Rawl- 
ings  V.  Bell,  1  Com.  B.  951;  Shrews- 
bury V.  Blount,  2  Man.  &  G.  475; 
Griswolil  V.  Sahin,  51  N.  H.  167;  12 
Am.  Rep.  76;  Mamloek  r.  Fairbanks, 
40  Wis.  415;  32  Am.  Rep.  716. 

^  Shackelford  v.  Handley,  1  A.  K. 
Marsh.  496;  10  Am.  Dec.  753. 

"  Bower  r>.  Fenn,  90  Fa.  St.  359;  35 
Am.  Rep.  662. 

*  E;ist  V.  Matheny,  1  A.  K.  Marsh. 
192;  10  Am.  Dec.  721.  In  Pulsford  v. 
Richards,  17  Beav.  94,  the  court  say: 
"The  principle  applies,  not  merely  to 
oases  where  the  statements  were  known 
to  be  false  by  those  who  made  them, 
but  to  cases  where  statements  false  in 


fact  were  made  by  persons  who  be- 
lieved them  to  be  true,  if  in  the  due 
discharge  of  their  duty  they  ought  to 
have  known,  or  if  they  had  formerly 
kuowa  and  ought  to  have  remembered, 
the  fact  which  negatived  the  represen- 
tation made."  A  person  wrote  a  let- 
ter stating  his  willingness  to  grant  a 
lease,  for  the  purposo  of  the  letter  be- 
ing shown  to  a  person  proposing  to 
lend  money  to  the  lessee  upou  the 
security  of  the  lease;  and  it  appeared 
that  he  had  befoi'e  granted  a  concur- 
rent lease  of  the  same  property,  which 
he  alleged  that  he  hail  forgotten.  Held, 
that  he  was  responsible  for  his  state- 
ment and  for  the  repayment  of  the 
loan  made  upon  the  faith  of  it:  Slim 
V.  Croucher,  2  Giff.  37. 
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§  2352.    Representation  not  Known  to  be  True.— "But 

if  persons  take  iipou  tliemselves  to  inuko  assertions  as  to 
which  they  are  ignorant  whether  they  are  true  or  untrue, 
they  must,  in  a  civil  point  of  view,  ho  hehl  as  rcsponsihle 
as  if  they  had  asserted  that  which  thev  knew  to  he  un- 
true."^  Whetlier  a  party  misrepresenting  a  fact  knew  it 
to  he  false,  or  made  the  assertion  without  knowing  '.hcther 
it  were  true  or  false,  is  wholly  immaterial;  for  the  affirma- 
tion of  what  one  does  not  know  or  helieve  to  be  true  is 
equally,  in  morals  and  law,  as  unjustifiable  as  the  afHr- 
mation  of  what  is  known  to  be  positively  false.*  Where 
a  party  makes  a  misrepresentation  of  a  fact  supposed  to  be 
peculiarly  within  his  knowledge,  whether  he  knew  it  to 
be  false,  or  made  the  assertion  without  knowing  whether 
it  was  true  or  false,  is  wholly  immaterial.' 

Illustrations.  —  A  machinist  sold  a  machine,  sent  by  him- 
self, which  was  wholly  worthless,  representing  it  to  be  a  good 
one.  Held,  to  be  a  fraud,  although  the  vendor  was,  through 
want  of  skill  in  his  business,  ignorant  that  the  machine  was  not 
a  good  one:  Donelson  v.  Young,  Meigs,  155.  A  vendor  of  land, 
to  induce  the  sale,  stated  the  quantity  as  of  his  own  knowledge, 


'  Reese  Silver  Mining  Co.  v.  Smith, 
L.  R.  4  H.  L.  79;  Snyder  v.  Findley,  1 
N.  J.  L.  78;  1  Am.  Dee.  193;  Thomp- 
son V.  Tate,  1  Miirph.  97;  .H  Am.  Dec. 
678;  Waters  V.  Mattingly,  1  liihb,  '244; 
4  Am.  Dec.  631 ;  Monroe  i>.  Pritchett, 
10  Ah.  785;  50  Am.  Dec.  203;  Alvarez 
r.  Brannan,  7  Cal.  503;  68  Am.  Dec. 
274;  Freuzel  v.  Miller,  37  Ind.  1;  10 
Am.  Rep,  62.  In  an  English  case  two 
persons  in  a  bank,  upon  treaty  with  an 
incoming  partner,  joined  in  presenting 
to  him  a  false  statement  of  the  affairs 
of  tlie  bank,  by  which  he  was  induced 
to  become  a  partner;  the  statement 
was  false  to  the  knowledge  of  one  of 
them,  who  was  acquainted  with  the 
affairs  of  the  bank,  but  not  to  the 
knowledge  of  the  other,  who  joined  in 
it  m  reliance  upon  his  partner.  It  was 
held  that  the  incoming  partner  was  en- 
titled to  rescind  the  contract  and  to 
claim  restitution  against  both  partners. 
As  regards  the  innocent  partner,  it  was 
explained  to  be  "at  least  a  represen- 


tation of  a  fact  of  which  he  knew  noth- 
ing whatever,  whether  it  was  true  or 
not.  And  if  on  the  treaty  for  a  pur- 
chase one  party  makes  a  representa- 
tion he  cannot  be  afterwards  heard  to 
say  that  he  knew  nothing  about  the 
matter;  nor  can  he  be  allowed  to  re- 
tain any  benefit  which  he  might  have 
acquired  from  the  representation  which 
he  has  made";  llawlins  v.  Wickham, 
3  De  Gex  &  J.  304. 

*  Smith  V.  Richards,  13  Pet.  26; 
Smith  V.  Babooek,  '^  Wood.  c.  M.  246; 
Foster  r.  Kennedy,  38  Ala.  359;  81 
Am.  Dec.  56;  Terhune  v.  Dover,  36 
Ga.  648;  Harding  v.  Randall,  15  Me. 
332;  Hazard  v.  Irwin,  18  Pick.  95; 
Bennett  r.  .ludson,  21  N  Y.  23S;  Hub- 
bar.l  V.  Bri^'^s,  31  N.  Y.  518,  540; 
I'eople  V.  Sully,  5  J'ark.  Cr.  142;  Craig 
V.  Ward,  36  Barb.  377;  Sharp  v.  New 
York,  40  Barb.  256. 

^  Mitchell  V.  Zimmerman,  4  Tex.  75, 
51  Am.  Dec.  717. 
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and  the  vendee,  relying  on  such  statcmont,  pnrchasod.  Tl»e 
Btatcment  was  untrue,  though  believed  by  the  vendor  to  be 
true.  Held,  that  the  vendor,  in  representing  as  a  fact  that  as  to 
which  he  only  had  a  belief,  was  guilty  of  fraud,  and  liable  to  the 
vendee  for  the  damage  sustained:  Cahot  v.  Chrhtic,  42  Vt.  121; 
1  Am.  Rep.  313. 

§  2353.  Representation  Subsequently  Becoming  False 
or  True. —  If  a  person  make  a  representation  believing 
it  to  be  true,  but  afterwards  he  discovers  it  to  be  false,  he 
must  not  allow  the  party  to  go  on  and  act  on  the  faith  of 
the  representation.^  But  a  representation  that  was  false  at 
the  time  it  was  made  may,  by  a  change  of  circumstances, 
become  a  true  representation  at  the  time  it  is  acted  upon.** 

§  2354.  Representation  must  have  been  Material  and 
have  Induced  Contract.  —  The  misrepresentation  must  be 
material,  —  that  is,  it  must  have  induced  the  contract,  — 
otherwise  it  will  not  be  a  ground  for  avoiding  it.^  It  is  not 
enough  that  it  may  have  remotely  or  indirectly  contrib- 
uted to  the  transaction,  or  may  have  supplied  a  motive 
to  the  other  party  to  enter  into  it.  The  representation 
must  be  the  very  ground  on  which  the  transaction  has 
taken  place.*     Representations  do  not  constitute  a  war- 


'  Reynall  v.  Sprye,  1  De  Gex,  M.  & 
G.  6(>0.  "It"  a  person  makes  a  repre- 
sentation by  wliieh  he  induces  another 
to  take  a  particular  course,  and  the 
circumstances  are  afterwards  altered 
to  the  knowledge  of  the  party  who 
made  the  representation,  but  not  to 
the  knowledge  of  the  party  to  whom 
the  representation  was  maile,  it  is  the 
imperative  duty  of  the  i)arty  who  has 
made  the  representation  to  communi- 
cate the  alteration  of  ihose  circum- 
stances, and  the  court  will  not  hold 
the  other  i)arty  bound  unless  such  a 
communication  has  been  made":  Traill 
V.  Baring,  4  De  Gex,  J.  &  S.  ,'{18. 

^  Leake  on  Contracts,  '.iliy.  A  com- 
pany issued  a  prospectus  rc'i)re?ieuting 
that  more  than  half  the  capital  iiad 
been  subscribed,  by  which  a  person 
was  induced  to  apply  for  shares;  tlie 
representation  was  not  true  at  the 
time  wheu  the  prospectus  was  issued, 


but  it  had  become  true  at  the  time  of 
his  application.  Held  that  there  was  no 
misrepresentation  entitling  him  to  re- 
lief: Ship  V.  Crosskill,  L.  K.  10  Eq.  73. 

•*  LeaUe  on  Contracts,  'Md;  Conners- 
ville  V.  Wadleigh,  7  Blackf.  102;  41 
Am.  Dec.  214. 

*  Adams  V.  SchiCFer,  11  Col.  15;  7  Am. 
St.  Kej).  202.  "To  use  the  expression 
of  the  Roman  law,  it  must  be  a  represen- 
tation (/'(/w  locum  contractui,  —  that  is, 
a  representation  giving  occasion  to  the 
contract,  — the  proper  interpretation  of 
wiiicli  appears  to  be  the  assertion  of  a 
fact  on  which  the  person  entering  into 
the  contract  relied,  and  in  the  absence 
of  which  it  is  reasonable  to  infer  he 
would  not  have  entered  into  it;  or  the 
suppression  of  a  fact,  the  knowledge 
of  which  it  is  reasonable  to  infer  would 
have  made  him  abstain  from  the  con- 
tract altogether":  Roniilly,  M.  R.,  in 
Pulsford  V.  Richards,  17  Beav.  9C. 
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ranty  where  they  were  made  after  the  sale  was  complete, 
and  did  not  enter  into  the  coiii-ideration  of  the  parties 
before  the  sale.' 

Illustrations.  — The  buyer,  in  negotiating  a  purchase,  al- 
leged falsely,  as  tho  reason  for  the  limited  amount  of  his  ofler, 
that  his  partner  would  not  consent  to  his  giving  more.  Held,  to 
be  immaterial  to  the  validity  of  the  contract:  Vernon  v.  Keyi^,  12 
East,  632.  Upon  the  negotiation  for  a  loan  of  money,  the  lenders 
represented  that  it  was  lent  by  a  joint-stock  loan  company,  but 
in  fact  it  was  lent  by  themselves  only,  who  called  themselves 
tho  company,  which  did  not  otherwise  exist.  IfeUI,  to  be  im- 
material, the  real  inducement  to  the  borrower  being  the  advance 
of  the  money:  Green  v.  Gosden,  3  Man.  &  G.  44G. 

§  2355.  Representation  to  Person  having  Knowledge  or 
Means  of  Knowledge.  —  A  representation  which  the  other 
party  knows  to  be  untrue  cannot  have  induced  the  contract, 
and  is  not  a  ground  for  avoiding  it.''  So  if  the  means  of 
knowledge  are  at  the  party's  hand,  he  may  be  presumed 
to  have  had  such  knowledge,  and  the  court  will  not  relieve 
him.^  One  proposing  to  buy  an  interest  in  a  business  and 
a  stock  of  goods,  having  ample  opportunity  to  examine 
and  investigate,  may  not  rely  on  the  seller's  representa- 
tions as  to  value  of  the  goods  or  extent  of  the  business.'' 
Where  a  party,  from  blind  confidence,  signs  a  contract 
without  reading  it,  he  cannot  be  relieved  from  it  on  the 
ground  of  fraud  or  mistake.'  Where  a  seller  of  goods 
knowingly  makes  false  representations  to  the  buyer  as  to 
their  quality,  but  the  buyer  does  not  rely  upon  such  repre- 
sentations, and  is  not  deceived  thereby,  —  as  where  the 
buyer  in  making  the  purchase  relies  on  a  test  of  their 


1  Cady  V.  Walker,  62  Mich.  157;  4 
Am.  St.  Rep.  834. 

'■'  Leake  on  Contracts,  380;  Ander- 
son V.  Burnett,  5  Kow.  (Miss.)  1(55; 
35  Am.  Dec.  425;  Bell  v.  Henderson,  6 
How.  (Miss.)  313;  Ely  v.  Stewart,  2 
M(l.  408. 

^  Leake  on  Contracts,  381;  Moore  v. 
Turbeville,  2  Bibb,  602;  5  Am.  Dec. 
642;  Williams  v.  Hicks,  2  Vt.  36;  19 
247 


Am.  Dec.  693;  Dugan  v.  Curcton,  1 
Ark.  31;  31  Am.  Dec.  T21;  Foley  r. 
Cowgill,  5  Blackf.  18;  32  Am.  Dec.  49; 
Mc  Daniels  v.  Bank,  29  Vt.  230;  70 
Am.  Dec.  406;  Montgomery  v,  Scott, 
9  S.  C.  20;  30  Am.  Rep.  1. 

*  Poland  V.  Brownell,  131  Mass.  138; 
41  Am,  Rep.  215. 

"  Watson  V.  Planters'  Bank,  22  La 
Ana.  14. 
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quality  made  by  his  own  agent,  who  is  not  prevented  by 
any  act  or  word  of  the  seller  from  testing  the  goods, — 
the  seller  is  not  liable  for  <leeeit.' 

On  the  other  hand,  where  a  person  in  fact  relies  upon 
the  misre])resentation,  as  intended  by  the  party  making  it, 
he  may  be  entitled  to  avoid  the  agreement,  notwithstand- 
ing he  had  the  means  of  inforjnation,  of  which  he  did  not 
avail  himself.  And  in  general,  where  a  misrepresentation 
is  in  fact  made,  the  burden  of  i:)roof  lies  upon  the  party 
making  it  to  show  not  only  that  the  other  party  had  the 
means  of  information,  but  that  he  relied  upon  his  own 
information  or  judgment,  and  was  not  in  fact  misled  by 
the  misrepresentation.'* 

Illustrations.  — A  person  induced  another  to  carry  goods  for 
him  at  so  much  per  hundred-weight,  by  a  false  statement  of  the 
weight  of  the  goods.  Held,  no  fraud,  because  tb  '■  carrier  might 
have  ascertained  the  correct  weight  for  himself.  Bayley  v.  Mer- 
rell,  Cro.  Jac.  386.  The  sale  of  a  business  or  manufacture  was 
effected  by  means  of  misrepresentations  of  its  value.  The 
buyer  may  avoid  the  sale  as  having  been  induced  by  such  rep- 
resentations, although  he  had  access  to  the  books  and  works, 
and  might  have  inspected  them  and  formed  his  own  judgment: 
Dobell  V.  Stevens,  3  Barn.  &  C.  623;  Rawlins  v.  Wickham,  3  Do 
Gex  &  J.  304.  The  vendor  of  a  reversionary  estate  represented 
the  rents  to  be  greater  than  they  in  fact  were,  and  the  purchaser 
bought  in  faith  of  the  representation,  witliout  inquiring  of  tlio 
tenants.  Held,  that  the  vendor  was  responsible  for  the  mis- 
representation: Lysnnjy.  Sclby,2  Ld.  Raym.  1118.  A  farm  was 
sold  under  tlie  description  of  being  in  a  "ring-fence."  Tlio 
purchaser  saw  the  farm  before  tlie  purchase,  had  lived  in  tho 
neigliborliood,  and  must  have  known  whether  it  did  lie  in  a 
ring-fence  or  not.  Held,  that  he  was  liable  o\  Vr''  -untract, 
notwithstanding  the  farm  was  so  misdescribed:  .  ■•  ^  •'.  Il'nr- 
grave,  10  Ves.  505. 

§  2356.  Representation  as  to  One  of  Several  Matters. 
—  A  misrepresentation  as  to  one  of  several  matters  that 
is  material,  or  a  representation  including  several  matters 
that  is  false  in  one  material  point,  is  sufhcient  to  vitiate 


'  Hagee  v.  Grossman,  31  Ind.  22.3. 


'  Leake  on  Contracts,  381. 


3938 


3930 


MISTAKE,  PUAUD,  ETC.  §§  2357,  23r)>S 


d  by 

upon 

ng  it, 
itund- 
id  not 
tation 
party 
ad  the 
is  own 
led  by 


tlic  whole  agreement.'  It  is  not  sufficient  for  the  party  to 
show  that  there  were  other  representations  or  induce- 
ments in  operation,  without  further  proving  that  the 
agreement  was  due  to  them  only,  to  the  entire  exclusion 
of  the  false  representation."  And  although  the  misrep- 
resentation affects  part  only  of  the  agreement,  it  in 
general  vitiates  it  in  toto;  the  party  who  made  it  is  not 
entitled,  by  waiving  the  part  affected,  to  enforce  the  rest.^ 

§  2357.  Fraud  of  Third  Party  Inducing  Contract. — 
A  contract  cannot  be  set  aside  because  of  the  fraud  of  a 
third  person,  in  which  the  other  party  was  not  impli- 
cated.* 
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§  2358.  Party  may  Elect  to  Avoid  or  Treat  Binding 
Fraudulent  Contract. — On  discovering  the  fraud, the  party 
defrauded  may  elect  whether  he  will  treat  the  contract  as 
binding  or  refuse  to  be  bound  by  it;  but  until  he  so  elects, 
it  continues  valid.  An  agreement  procured  by  mistake  or 
frand  is  voidable,  not  void."  One  who  executes  a  contract 
for  the  purpose  of  defrauding  another  will  not  be  pro- 
tected against  it  when  it  is  used  against  himself.* 


381. 


'  Reynell  v.  Sprye,  21  L.  J.  Ch.  CGO. 
Hoo  per  Wood,  V.  (J.,  in  lldllows  v. 
Fuiiiio,  L.  11.  3  Eq.  5:}9;  3G  L.  J.  Ch. 
P.  '27:$. 

''  See  per  Turner,  L.  J.,  in  Nicol's 
Case,  3  De  Gex  &  J.  3S7;  'JS  L.  J.  Ch. 
270. 

^  Leake  on  Contracts,  379. 

♦  It)  Master  r.  Miller,  4  Term  Rep. 
337,  Buller,  J.,  said:  "It  is  a  common 
saying  in  our  law-books  that  fraud 
vitiates  everything.  But  tlie  princi- 
ple is  always  apiilied  ad  /loinineiii.  He 
who  is  guilty  of  a  fraud  shall  never  be 
permitted  to  avail  himself  of  it;  and 
if  a  contract  founded  in  fraud  be 
(juustioned  l)etween  the  parties  to  that 
contract,  I  agree  tliat  as  against  the 
person  who  has  committed  tiie  fraud, 
and  who  endeavors  to  avail  himself 
of  it,  the  contract  shall  be  considered 
as  null  and  void,  lint  there  is  no  case 
ia  which  a  fraud  intended  by  one  uiaa 


shall  overturn  a  fair  and  ho7ia  Jide 
contract  between  two  others." 

'-  Smitii  V.  Honiback,  4  Litt.  2.32; 
14  Am.  Dec.  122;  MuCorkle  ?;.  Doby,  J 
Strob.  3!)(5;  47  Am.  Dec.  DUO;  Nyton 
i\  Tliurlow,  23  Kan.  30;  Brown  o- 
Pierce,  97  Mass.  40;  93  Am.  Dee.  07. 
"So  long  as  he  has  made  no  election, 
he  retains  the  riglit  to  determine  it 
either  way;  subjoct  to  tiiis,  tliat  if, 
in  the  interval  v.-liilst  he  is  deliljerat- 
ing,  an  innocent  third  part}'  has  ac- 
quired an  interest,  or  if,  in  consequence 
of  his  delay,  the  position  even  of  the 
wrong-doer  is  atl'ected,  it  will  jn-e- 
clude  him  from  exercising  his  right 
to  rescind;  and  lapse  of  time  without 
rescinding  will  furnish  evidence  that 
he  has  determined  to  ailirin  the  con- 
tract": Clough  r.  Loudon  etc.  R.  K. 
Co.,  L.  R.  7  Ex.  35. 

*  Rankin  v.  Simpaon,  19  Pa.  St.  471; 
57  Am.  Dec.  6G8. 
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§  2359.  How  Election  may  be  Made.  — Tlie  election  to 
resciiid  may  be  by  jxpresti  words  or  by  acts  evidencing 
an  intention  to  treat  the  contract  as  not  binding.' 

§  2360.  Remedies  of  Party  Defrauded.  —  The  vendor, 
when  he  discovers  the  fraud,  may  rescind  the  sale,  and  re- 
cover the  property  from  the  vendee,  or  from  any  one  into 
whoso  hands  it  may  have  gone.''  A  person  who,  by  the 
form  of  a  sale,  fraudulently  obtains  possession  of  chat- 
tels with  intent  never  to  pay  for  them  has  no  property 
which  his  attaching  creditor  can  hold  against  the  vendor.'' 
But  to  rescind  the  sale  for  fraud,  the  vendor  must  restore 
the  consideration,  or  otherwise  put  the  other  party  m  statu 
quo.*  The  right  to  rescind  for  fraud  is  not  defeated  by 
the  vendor's  having  obtained  judgment  for  the  price  in 
ignorance  of  the  fraud.* 

§  2361.  Effect  of  Affirmance  of  Contract. —If  after  dis- 
covering  the  fraud  the  party  defrauded  elect  to  affirm  thie 
contract  in  any  manner,  he  cannot  afterwards  revoke  his 
election,  and  avail  himself  of  the  fraud  in  avoidance  of 
the  contract.^  One  whose  tender  to  the  seller  of  the  chat- 
tel for  the  purpose  of  rescinding  the  sale  is  refused,  and 
who  takes  it  back,  and  uses  it  as  his  own,  waives  the  bene- 


'  Leake  on  Contracts,  .388. 

''  Thurston  v.  Blanchanl,  22  Pick. 
18;  33  Am.  Dec.  700;  Moody  ?>.  Blake, 
117  Mass.  23;  19  Am.  Rep.  394;  Bar- 
ker V.  Diusmore,  72  Pa.  St.  427;  13 
Am.  Rep.  697;  Kiiowles  v.  Lord,  4 
Wliart.  500;  34  Am.  Dec.  525;  Cary 
V.  Hotailiiig,  1  Hill,  311;  37  Am.  Dec. 
323. 

*  Wiggin  V.  Day,  9  Gray,  97;  Dow 
r.  Sanborn,  3  Allen,  181;  Pike  v. 
Wieting,  49  Barb.  314;  Hall  v.  Nay- 
lor,  6  Duer,  71;  King  v.  Phillips,  8 
Bosw.  603;  Hoffman  v.  Strohecker,  7 
Watts,  86;  32  Am.  Dec.  740;  Mackin- 
ley  V.  McGregor,  3  Whart.  369;  Bel- 
ding  V.  Frankland,  8  Lea,  67;  41  Am. 
Rep.  630.  And  the  vendor  may  recap- 
ture the  property,  if  it  can  be  done 


without  unnecessary  violence  to  the 
person,  and  without  breach  of  tlio 
peace:  Hodgedun  v.  Hubbard  ami 
Ayres,  18  Vt.  504;  46  Am.  Dec. 
167. 

«  Curtiss  V.  Howell,  39  N.  Y.  215. 
Cobb  V.  Hatfield,  46  N.  Y.  533;  Guck- 
enheimer  V.  Angewine,  81  N.  Y.  3'.ll: 
Bartlett  v.  Drake,  100  Mass.  176;  S)7 
Am.  Dec.  92;  Poor  v.  VVoodburn,  I'u 
Vt.  234;  Thurston  v.  Blancliard,  2l' 
Pick.  18;  33  Am.  Dec.  700;  Joliii.s(.n 
V.  McLane,  7  Blackf,  501;  43  Am.  Deo. 
102. 

*  Kraus  v.  Thompson,  30  Minn.  6i; 
44  Am.  Rep.  182. 

*  Leake  on  Contracts,  391;  Soutliurii 
etc.  Ins.  Co.  ;;.  Lauier,  5  Fla.  110;  58 
Am.  Dec.  448. 
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fit  of  his  tender,  and  his  remedy  is  an  action  at  hiw  for 
dninuges.' 

§  2362.     Laches  — Effect  of  Delay  in  Election.— Delay 

in  taking  steps  to  set  aside  a  frandulent  contract  may 
have  the  effect  of  aflirming  it."  Laciies  are  not  imputa^^ie 
to  the  party  defrauded,  until  ho  has  had  such  knowledge, 
or  means  of  knowledge,  as  he  was  bound  to  avail  himself 
of.*  But  where  want  of  diligence  in  discovering  the 
fraud  does  not  deprive  the  injured  party  of  his  right  to 
rescind,  he  owes  the  fraudulent  vendor  no  duty  of  active 
vigilance,  and  if  he  acts  promptly  after  actual  discovery 
of  the  fraud,  it  is  sufficient.* 

§  2363.    Parties  must  be  Placed  in  Statu  Quo. — The 

contract  can  only  be  avoided  where  it  is  possible  to  put 
the  parties  back  in  their  original  position  and  with  their 
original  rights.  "A  contract  voidable  for  fraud  cannot 
be  avoided  when  the  other  party  cannot  be  restored  to 
his  status  quo.  For  a  contract  cannot  be  rescinded  in  part 
and  stand  good  for  the  residue.  If  it  cannot  be  rescinded 
ill  toto,  it  cannot  be  rescinded  at  all;  but  the  party  com- 
plaining of  the  non-performance  or  the  fraud  must 
resort  to  an  action  for  damages."®  Thus,  for  example, 
where  a  person  has  been  induced  by  fraud  to  buy  goods 
upon  credit,  in  order  to  avoid  the  contract  upon  the  dis- 


'  McCulloch  V.  Scott,  13  B.  Mon. 
172;  50  Am.  Dec.  501. 

'^  "Lajiso  of  time  without  rescinding 
will  fiu'iii.sh  evidence  that  he  has  de- 
tormiuod  to  affirm  tlie  contract;  and 
where  the  lapse  of   time    is  great,  it 


delay,  and  the  nature  of  the  acts  done 
during  the  interval  which  might  af- 
fect either  l)Hrty,  and  cause  a  balance 
of  justice  or  injustice  in  taking  the 
one  course  or  tlie  other,  so  far  as  re- 
lates to  the  remedy":  Lindsay  Petro- 


jirohably  would  in  practice  be  treated     leum  Co.  v.  Hurd,   L.  R.  5  P.  C.  240. 


iis  conclusive  evidence  to  show  that 
lie  has  so  determined":  Clough  v.  R. 
K.  Co.,  L.  R.  7  Ex.  33.  "  But  in  every 
case,  if  an  argument  against  relief 
which  otherwise  would  be  just  is 
founded  upon  mere  delay,  the  validity 
of  that  defense  must  be  trietl  upon 
principles  substantially  equitable. 
Two  circumstances  always  important 
iu  such  cases  are,  the  length  of  the 


See  Gillespie  v.   Moon,  2   Johns.   Ch. 
5S5;  7  Am.  Dec.  559. 

^  Brown  v.  Norman,  Go  Miss.  .309;  7 
Am.  St.  Rep.  003. 

*  Baker  v.  Lever,  67  N.  Y.  30-t;  23 
Am.  Rep.  117. 

*  Sheffield  Nickel  Co.  v.  Unwin,  L. 
R.  2  Q.  B.  214;  Hynson  v.  Dunn,  5 
Ark.  395;  41  Am.  Dec,  100. 


S  2.104 


CONTRACTS. 


39  J  2 


covory  of  (lie  fraud,  ho  nuist  return  the  goods;  nud  if  ho 
<loes  not  or  cannot  do  so,  lie  must  j)ay  the  iiriee,  or  at 
li'ast  the  value,  of  the  goods.  After  consuming  the  goods, 
wholly  or  in  part,  the  huyer  cannot  avoid  the  contract  hy 
which  he  obtained  (lieiu,  hecause  he  can  no  loiig(>r  return 
them.'  So  in  the  case  of  a  j)romissory  note  given  for  goods 
sold  and  delivered,  the  buyer  cannot  avoid  the  bill  on  the 
ground  of  the  sale  being  fraudulent,  so  long  us  he  retains 
the  goods.^  But  though  a  [)arty  rescinding  a  contract  for 
fraud  must  return  what  ho  has  received  on  it,  or  offer  to 
do  so,  ho  is  not  required  to  put  the  other  party  in  the 
same  situation  in  which  ho  was  before  the  contract, 
whore  the  latter  has  rendered  it  imoossiblo  by  the  nature 
of  his  fraud.' 

§  2364.  Duress  Defined — Duress  by  Imprisonment  or 
Tlireats.  —  Duress  is  where  one  of  the  parties  to  an  agree- 
ment has  been  induced  to  consent  by  fear  created  by  the 
violence  or  threats  of  the  other.  This  is,  under  certain 
circumstances,  a  good  ground  upon  which  to  avoid  the 
agreement.''  Duress  may  consist  either  in  actual  im- 
prisonment of  the  person,  or  in  threats  to  imprison  or  do 
personal  violence.*  It  consists,  not  merely  in  the  act  of 
imprisonment  or  other  hardship  to  which  the  party  was 
subjected,  but  in  the  state  of  mind  produced  by  those 
circumstances,  and  in  which  the  act  sought  to  be  avoided 
was  done.' 


»  Clarke  v.  Dickson,  El.  B.  &  E. 
148. 

■'  Sully  V.  Frean,  10  Ex.  535. 

*  Masaon  v.  Bovet,  I  Denio,  69;  43 
Am.  Dec.  651. 

♦  Brooks  V.  Berrymore,  20  Ind.  97; 
Foshay  v.  Ferguson,  5  Hill,  158;  Rich- 
ards t».  Vanderpool,  1  Daly,  71;  Strong 
V.  Grannis,  26  Barb.  122;  Taylor  v. 
Cottrell,  16  111.  93;  Richardson  v, 
Duncan,  3  N.  H.  508;  Severance 
V.  Kimball,  8  N.  H.  38(5;  Walbridge 
V.  Arnold,  21  Conn.  424;  Breek  v. 
Blauchard,  22  Conn.  303;  Stouflferv. 


Latshaw,  2  Watts,  167;  27  Am.  Dec. 
297;  Fisher  v.  Shattuck,  17  Pick.  I'.VJ; 
Hackett  v.  King,  6  Allen,  58;  Tai)ley 
V.  Tapley,  10  Minn.  448;  88  Am.  Due. 
76;  Moore  v.  Adams,  8  Ohio,  372;  32 
Am.  Dec.  723. 

*  Leake  on  Contracts,  423;  Baker  v. 
Morton,  12  Wall.  158;  United  States 
V.  Huckcii)ee,  16  Wall.  431;  McCartney 
V.  Wade,  2  Heisk.  369;  Wilkersoii  v. 
Bishop,  7  Cold.  24;  Wood  v.  Willis, 
32  Tex.  670. 

"  Blair  v.  Cofifman,  2  Over.  176;  5 
Am.  Dec.  659. 
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I  Am.  Dec. 

Pick.  '2.V2; 

>8;  Tapley 

Am.  DL't;. 

lio,  372;  32 

Baker  v. 

Ited  States 

\lcCartm,:y 

lilkerson  v. 

I  V.  Willis, 


The  imprisonment  must  be  ille;;al.  A  legal  imprison- 
ment is  not  duress."  But  the  process  may  bo  regular;  yet 
if  the  arrest  and  imprisonment  is  malicious,  and  without 
probable  cau.se,  there  is  duress  which  will  avoid  a  con- 
tract.'- Where  the  only  coercion  inlluencing  the  person's 
mind  is  the  lear  of  the  consecpienccs  of  his  own  criminal 
act,  this  is  not  legal  duress.^ 

lLLi:sruATioN's.  —  A  nolo  and  iunrtgago  was  oblainod  from  an 
irregular  medical  i)ra(^titioiier  bv  threats  to  send  him  to  tlio 
penitentiary  for  indelicate  treatment  of  th(!  daugliter  of  the 
holder  while  treating  lier  for  supposed  suppression  of  the  nienses. 
Held,  void:  IlalUiorsl  v.  Schanier,  15  Nel).  .")7  Plaintilf  induced 
defendant,  who  was  in  ill  health,  to  go  into  a  secluded  place, 
where  he  was  charged  with  an  offense  of  wliich  lie  was  not 
guilty,  and  persuaded  that  a  person  who  was  with  and  assisted 
plaintiff  was  a  i)olice-onicer,  having  power  to  arrest.  In  con- 
sequenc3  of  a  threat  of  immediate  arrest  and  imprisonment, 
defendant  executed  certain  promissory  notes.  I  Lid,  duress,  as 
would  render  the  notes  voidable:  Bush  v.  Brown,  40  Ind.  573;  10 
Am.  Rep.  605.  A  party  having  a  warrant  for  an  arrest  issued 
by  a  justice  of  one  state  for  an  offense  conunitted  in  another 
state  threatened  to  execute  it,  unless  the  accused  should  enter 
into  a  certain  contract.  Held,  sudicient  duress  to  avoid  the 
contract:  Bane  v.  Detrick,  52  III.  10.  A  creditor  extorted  from 
his  debtor's  father  a  note  for  the  amount  of  the  son's  debt  by 
arresting  said  debtor  on  a  criminal  charge.  Held,  "o\d:  Shenk 
V.  Phelps,  6  111.  App.  612.  A  prisoner  on  execution  was  in- 
formed by  the  sheriff  that  he  was  directed  to  release  him  if  he 
would  sign  an  agreement  not  to  sue  the  creditor  for  false  im- 
prisonment, and  that  if  he  did  not  sign  he  would  have  to  stay 
in  jail  a  long  time.  He  signed,  and  was  discharged.  Held, 
that  the  agreement  was  void  for  duress:  Guilleaume  v.  Rowe,  04 
N.  Y.  260;  46  Am.  Rep.  141. 


ler. 


176;  5 


'  Stouffer  V.  Latshaw,  2  Watts,  167; 
27  Am.  Dec.  297;  Eddy  v.  Herriii,  17 
Me.  338;  35  Am.  Dec.  2(51;  Alexander 
V.  Pierce,  10  N.  H.  4i);  Prichard  v. 
Siieupe,  51  Mich.  432.  To  constitute 
duress,  the  arrest  must  be  made  with- 
out cause  or  lawful  authority,  or  an 
improper  use  made  of  the  process: 
Meek  v.  Atkinson,  1  Bail.  84;  19  Am. 
Dec.  053.  An  agreement  to  submit  a 
matter  to  reference  by  the  defendant 
under  a  legal  arrest  or  a  settlement 
maile  by  him  is  not  void  on  the  ground 
of  duress:   .Sliepliard    v.    Watrous,    3 


Caines,  166.  It  is  not  duress  for  one 
who  believes  that  he  has  been  wronged 
to  threaten  the  wrong-doer  with  a 
civil  suit.  And  if  the  wrong  includes 
a  violation  of  the  criminal  law,  it  is 
not  duress  to  threaten  him  with  a  crim- 
inal prosecution:  Hilboru  v.  Bucknam 
78  Me.  482;  57  Am.  Rep.  810. 

'^  Watkins  v.  Baird,  6  Mass.  506;  4 
Am.  Dec.  170;  Brown  u.  Pierce,  7  Wall. 
215;  Hatter  w.  Greenlee,  1  Port.  222;  26 
Am.  Dec.  370;  Fay  v.  Oatley,  G  Wis.  45. 

'■^  Feltou  V.  Gregory,  l.'JO  Mass.  176; 
Sieberw.  Wuiden,  17  Neb.  582. 
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^  2365.  Duress  of  Goods  not  a  Ground  for  Setting  Con- 
tract Aside.  —  liut  duruss  of  ^()()(l^^  or  otliiT  projiorty  is  ii(»t 
a  ground  for  setting  aside  a  contrucl,' though  recognized 
ns  sutdi  in  a  few  cases.'  The  constraint  wliicli  takes  away 
free  agency,  and  destroys  the  power  of  withholding  assent 
to  a  contract,  must  bo  one  which  is  inuninent  and  with- 
out immediate  means  of  prevention,  and  such  as  wouhl 
operate  on  a  person  of  a  reasomihle  firmness  of  purpose.' 
To  avoid  a  contract  on  the  ground  of  duress,  the  threats 
must  be  such  as  to  strike  witli  fear  a  j)erson  of  common 
firjnness  and  constancy  of  mind.  Duress  by  mere  advice, 
direction,  influence,  and  persuasion  is  not  recognized  in 
law.*  Thus  a  threat  to  withhold  pnyment  of  a  debt,  or  to 
refuse  performance  of  a  contract,  or  to  do  an  injury  which 
may  bo  at  once  redressed  by  legal  process,  is  not  duress 
per  minas}  Neither  is  a  throat  of  an  expensive  lawsuit,® 
or  legal  process.' 

It  was  therefore  held  not  legal  duress  suflicient  to  avoid 
a  contract,  where  a  wife,  in  order  to  settle  a  suit  in  which 
her  husband  was  involved,  and  which  ho  was  very  desir- 
ous of  compromising,  and  which  disturbed,  and  perhaps 
distressed,  him,  gave  a  mortgage  on   property,  the  title 


'  Wilcox  V.  Howlaiul,  2.3  Pick.  lOT; 
Biiif,'liain  v.  Sessions,  14  Miss.  l.S; 
Ha/.lurig  v.  Doiialilson,  2  Mot.  (Ivy.) 
4i.");  Eil\var(l.s  v.  Hiiiulli'y,  Hardin, 
(J02;  3  Ain.  Dec.  74u;  Flcctwooil  v. 
New  York,  2  .Sand.  470;  Seymour  v. 
I'rescott,  Gi)  Me.  .S7G.  m  JSkeate  v. 
Ik'iUe,  11  Ad.  it  El.  S)i»0,  the  court  say: 
"  Wo  consider  tlie  law  to  be  clear,  and 
founded  on  good  reason,  that  an  agree- 
ment is  not  void  because  made  under 
duress  of  goods.  There  is  no  distinc- 
tion in  this  respect  between  a  deed 
and  an  agreement  not  under  seal;  and 
with  regard  to  tiie  former  the  law  is 
laid  down,  and  the  distinction  pointed 
out  between  duress  of  or  menace  to 
the  person  and  duress  of  goods.  Tho 
former  is  a  constrairnng  force,  which 
not  only  takes  away  the  free  agency, 
but  may  leave  no  room  for  appeal  to 
the  law  for  a  remeily;  a  man,  tliero- 


I'ore,  ia  not  bound  by  the  agreement    84  Am.  Dec.  54. 


which  he  enters  into  under  such  cir- 
cumstances; but  the  fear  that  goods 
may  be  taken  or  injured  does  not  de- 
prive any  one  of  his  free  agency  who 
possesses  tiiat  ordinary  degree  of 
linnness  whicli  the  law  retpiii-cs  all 
to  exert." 

■'■  Crawford  v.  Cato,  22  Ga.  594;  Nel- 
son  c.  Suddarth,  1  Hen.  &  M.  ;i.')0; 
Foshay  v.  Ferguson,  o  Hill,  158;  Col- 
lins r.  Wcstbury,  2  P>ay,  211;  1  Am. 
Dec.  043;  Sasportas  *•.  Jennings,  1  Bay, 
470;  Mdler  v.  Miller,  (iS  Pa.  St.  48(1; 
Spaids  V.  Barrett,  57  111.  2S!»;  1 1  Am. 
Ki;[).  10;  Williams  v.  Williams,  (i3 
Md.  371 ;  Timrman  v.  Hurt,  53  111.  12!). 

^  Miller  v.  Miller,  08  Pa.  St.  480. 

*  Barrett  i\  French,  1  Conn.  354;  G 
Am.  Dec.  241. 

°  Miller  v.  Miller,  68  Pa.  St.  480. 

*  Peckham  r.  Hendren,  70  lud.   47. 
'  Clatlin  I'.  McDonougli,  33  Mo.  412; 
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wlioroto  wfis  in  lior;'  where  U.,  tlio  vendor  <'  a  liousc, 
lieforo  (lelivorv  of  possession,  eliiiine(l  (lie  ri;^lit  to  remove 
llie  liealer  an  I  ^as-n.\tni'es,  wliich  I).,  (lie  purchaser,  de- 
nied, and  on  II. 's  threat  to  reniovo  them,  1).  j:;ave  his  noto 
for  their  value,  payahlo  to  II.  ulono;'^  where  a  note  was 
made  as  eoiniter-seeurity  to  sureties  upon  their  threat 
that  otherwise  they  vvt)uld  compel,  by  ieyal  ]tro<'ess,  tho 
settlement  of  tho  nuilters  for  which  they  are  sureties;' 
where  a  man  indncefj  his  wile  to  mortj^aj^e  her  separate 
estate  by  threatening;  to  withdraw  himself  from  her  so- 
ciety if  she  refused ;■•  where  a  husband  threatened  that 
unless  his  wife  signed  lus  noto  as  surety  lie  would  poison 
liimself;*  where  a  wife  was  induced  to  sign  a  mortgage 
from  fear  of  threats  to  foreclose  an  existing  mortgage, 
and  to  turn  her  out  of  house  and  home.* 


lull  eir- 


IL'O      of 

ii'us   iill 

M.  ;i.'.0; 
)8;  Col- 
l  Am. 
,  1  Bay, 
St.  4S(i; 
1 1  Am. 
mis,  i'l'i 
111.  I -J!). 
4Si). 
354;  G 


§  2366.  But  Money  Obtained  by  Duress  of  Goods  may 
be  Recovered  Back  —  But  where  money  is  paid  to  release 
goods  or  property  from  duress,  without  any  other  consid- 
eration, it  may  be  recovered  back  as  a  debt,  ns  liaving 
l)eon  obtained  by  compulsion,  and  without  consideration.^ 
A  settlement  of  accounts  compelled  by  taking  advantage 
of   financial  embarrassments,  and   threatening   ruin    by 


'  Tooker  v.    Sloan,    30    N.    J.    Eq. 

-  Hevshiini  v.  Dettrc,  80  Pa.  St.  fjOl). 

Ml  lint  r.  Bass,  2  Dev.  Eq.  2'J'-';  24 
Am.  Due.  274. 

nViilliich  V.  Hoexter,  17  Abb.  N. 
C.  2(17. 

"  Wright  V.  Reininj^ton,  41  N.  J.  L. 
48;  32  Am.  Hop.  ISO. 

Miuck  V.  Axt,  85Ii.(l.  512. 

'SuejJo.s'^,  chapter  I'ayiiietit;  Adams  t'. 
.Suhiller,  II  Col.  15;  7  Am.  St.  Kop.  202. 
Ill  Atley  r.  IJackhouso,  3  Mces.  &  W. 
050,  I'arke,  ]i.,said:  "There  is  no  doubt 
that  if  goods  are  wrongfully  t^ikuii, 
and  a  sum  of  money  is  paid  simply  for 
the  purpose  of  obtaining  possession  of 
these  goods  again,  without  any  agree- 
ment at  all,  especially  if  it  be  paid 
miller  protest,  that  money  can  be  re- 
covered back,  not  on  the  ground  of 
iluress,  because  I  think  that  the  law  ia 


clear  that  in  order  to  avoid  a  contraet 
by  reason  of  duress  it  mib:>;  be  diii'i'ss 
of  a  man's  person,  not  ot  his  ^^nod.-i,  — 
and  it  is  so  laid  down,  — hut  tlio  urouiid 
is,  that  it  is  not  a  vnluiitiiry  ii:i.\  inoiit. 
If  my  goods  have  been  wrongfully  de- 
tained, and  I  pay  money  simply  to 
obtain  them  again,  that,  being  under  a 
species  of  iluress  or  constraint,  may 
be  recovered  back;  but  if,  while  my 
goods  are  in  possession  of  another  per- 
son, I  make  a  binding  agreement  to 
jiay  a  certain  sum  of  money,  and  to 
receive  them  back,  that  cannot  be 
avoided  on  tho  ground  of  ihircss": 
Harmony  v.  Bingham,  12  N.  Y.  !»'.»;  (i2 
Am.  Dec.  142;  Bates  v.  Ins.  Co.,  3 
Johns.  Cas.  238;  Joyner  v.  School 
Dist,,  3Cush.  5(57;  Chandler  r.  Sanger, 
114  Mass.  3()4;  li)  Am.  Re]).  307;  Al 
ston  V.  Duraiit,  2  Strob.  257;  41)  Am 
Dec.  590;  Coady  v.  Curry,  8  Daly,  58. 
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stopping  paynionts  due  from  others,  is  oLtaiiiccI  by  duress, 
and  cannot  be  sustained.' 


§  2367.  Who  must  Impose  Duress  —Duress  on  Third  Per- 
son.—  The  duress  must  be  the  act  of  the  party  himself, 
or  imposed  with  his  knowkulge,  and  taken  advantage  of 
by  him,  for  tlie  purpose  of  obtaining  the  agreement. 
Duress  by  a  third  person  would  not  avoid  a  contract 
made  with  a  party  who  was  not  cognizant  of  it.'^  And  a 
contract  cannot  be  avoided  because  it  was  obtained  by 
duress  on  a  third  person.^  The  duress  of  a  principal  will 
not  excuse  or  cannot  be  pleaded  by  a  surety.*  ]>ut  a 
parent  may  plead  the  duress  of  a  child,  or  a  husband  the 
duress  of  his  wife,  or  a  child  the  duress  of  the  parent.^ 
Where  a  mother  signs  a  note,  influenced  by  a  desire  to 
protect  her  son  from  exposure  and  prosecution,  equity 
will  compel  its  cancellation.*  So  a  deed  given  in  consid- 
eration of  the  abandonment  of  a  threatened  prosecution 
against  the  grantor's  husband  is  void.^  But  a  threat  3f 
lawful  arrest  of  a  husband  for  a  crime  actually  committed 
by  him  does  not  constitute  such  duress  as  will  relieve 
the  wife  from  her  contract  to  indemnify  the  person  in- 
jured.* 


'  Vyne  v.  Glenn,  41  Mich.  1 12. 
^  Le:i'vo  on  Contracts,  425. 

*  Leake  on  Contracts,  425. 

*  Plutnnicr  v.  People,  16  111.  358; 
402;  Solinger  v.  Earle,  82  N.  Y. 
393;  Spaulding  v.  Crawford,  27  Tex. 
158;  Oak  v.  Dustin,  79  Me.  23;  1  Am. 
St.  Rep.  281.  Contra,  State  v.  Brant- 
ley, 27  Ala.  44;  Fisher  v.  Shattuck,  17 
Pick.  252. 

*  Wayne  r.  Sands,  1  Freem.  350;  1 
Roll.  Abr.  687;  Jacob's  Law  Diet., 
tit.  Duress:  Lrooks  v.  Berryhill,  20  Ind. 
97;  EaJie  v.  Sliininon,  26  N.  Y.  9; 
82  Am.  Dec.  395;  Solinger  v,  Earle, 
82  N.  Y.  393;  McCliutick  v.  Cum- 
mins, 3  McLean,  158;  Simms  v.  Bare- 
foot, 2  Hayw.  (Tenn.)402;  Nat.  Bank 
V.  Kirk,  9J  Pa.  St.  51;  Harris  v.  Car- 
mody,  131  Mass.  51;  41  Am.  Rep.  188; 


Kocourek  v.  Marak,  54  Tex.  201;  38 
Am.  Rep.  623;  Haynes  v.  Rudd,  .30 
Hun,  239.  Contra,  Fulton  v.  Hood, 
34  Pa.  St.  365;  75  Am.  Dec.  664.  See 
Gaines  v.  Poor,  3  Met.  (Ky.)  503;  79 
Am.  Dec.  559. 

«  Foley  V.  Greene,  14  R.  I.  618;  51 
Am.  Rep.  419. 

'  McCoy  V.  Green,  83  Mo.  626;  Mc- 
Grory  v.  Reilly,  14  Phila.  Ill;  Wil- 
liams V.  Walker,  18  S.  C.  577;  Nevada 
Bank  v.  Bryan,  62  Iowa,  42;  Eadie  v. 
Slimmon,  26  N.  Y.  9;  82  Am.  Dec.  395. 
But  see  Lefebvre  v.  Dutruit,  51  Wis. 
326;  37  Am.  Rep.  833;  Holt  v.  Agnew, 
67  Ala.  360;  Smith  v.  Row^y,  66 
Barb.  502. 

"  Compton  V.  Bunker  Hill  Bank,  96 
111.  301;  36  Am.  Rep.  147. 
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§  2368.    Agreement  Obtained  by  Duress  may  be  Avoided 
or  Affirmed.  _  All  agreement  induced  by  duress,  like  un 
agreement  induced  by  fraud,  is  not  absolutely  void,  but 
voidable  only,  at  the  election  of  the  party  intimidated.' 
t  a  person,  having  been  constrained  by  duress  to  make  a 
contract,  afterwards  voluntarily  acts  upon  it,  ho  thereby 
afhrms  its  validity,  and  precludes  himself  from  afterwards 
avoiding  it.^     Duress  cannot  bo  set  up  as  against  an  in- 
nocent  purchaser  without  notice.^     Duress  by  a  husband 
IS  no  defense  in  an  action  by  the  payee  against  the  wife 
on  a  promissory  note  executed  by  her,  if  the  payee  took 
the  note  in  ignorance  thereof.^     But  property  sold  under 
duress  may  be  recovered,  even  from  a  subsequent  vendee 
A  purchaser  from  the  vendee  of  such  forced  sale  stands 
in  no  better  condition  as  to  title  than  does  the  vendor 
Assent  to  a  contract  of  sale  is  essential  to  pass  title;  and 
assent  procured  by  duress  will  not  carry  title  to  a  pre- 
tended vendee.^ 

§  2369.     Oppression  and  Undue  Influence.  — Equity  has 
always  exercised  a  jurisdiction  to  set  aside  agreements 
which  have  been  induced  by  undue  pressure  or  influence 
on  one  of  the  parties.     An  abuse  of  confidence  will  not 
be  permitted  to  work  profit  to  one  and  injury  to  another 
Contracts  made  bo-veen  persons  in  certain  relative  posi- 
tions are  treated  in  equity  as  subject  to  the  general  pre- 
sumption  of  weakness  on  the  one  side,  and  oppression  or 
advantage  taken  of  that  weakness  on  the  other,  and  the 
transaction  cannot  stand,  unless  the  person  claiming  the 
benefit  cf  it  is  able  to  repel  the  presumption  by  contrary 
evidence,  proving  it  to  have  been  in  point  of  fact  fair, 

^^Elr^^r^.^^;^'^   30o^^P^^^  ^-   ''^^'^^-''    ''    ^^'■ 

/]^^...  Beadel,  2  De  Gex.  P.  &     1  ^^l^t^'^'^'  '''  '''''•  '"'•' 
g«L-^S^,i  -•  I    ,   --  W..e.on.  .  COM.  ... 
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just,  and  reasonable'  Where  an  assent  of  either  is  con- 
strained and  involuntary,  and  induced  by  fraud,  by  force, 
or  by  intimidation,  the  contract  will  be  declared  void 
either  at  law  or  in  equity.^  It  is  incumbent  on  a  party 
dealing  with  an  unlettered  man,  who  can  neither  read 
nor  write,  to  show  that  such  person  fully  understood  the 
object  and  import  of  the  writings  upon  which  he  is  pro- 
ceeding to  charge  him.'  The  burden  rests  upon  one 
claiming  to  be  a  spiritualistic  medium  to  show  that  a  con- 
tract made  by  him  with  one  having  implicit  belief  in  the 
existence  of  the  powers  claimed  by  such  medium  was  free 
from  undue  influence.*  So  gifts,  contracts,  or  conveyances 
whereby  a  benefit  is  secured  io  a  parent  from  a  child,  if 
not  entered  into  with  scrupulous  good  faith,  and  if  not 
reasonable,  will  be  set  aside.®  So  agreements  made  between 
a  ward  and  his  guardian  are  not  recognized  in  equity, 
unless  the  circumstances  show  the  fullest  deliberation  on 
the  part  of  the  ward,  and  the  most  abundant  good  faith 
on  the  part  of  the  guardian.' 

The  same  principle  applies  to  medical  men  and  min- 
isters of  religion,  and  persons  who  repose  their  confidence 
in  them.'^  And  so  of  the  relation  of  solicitor  and  client.* 
So  of  a  trustee  and  cestui  que  trust.^  A  contract  with  a 
person  for  the  sale  or  charge  of  property  in  expectancy, 
whether  as  reversioner  or  remainderman,  or  whether  as 
expectant  heir  or  as  expectant  devisee  or  legatee  of  an- 


'  Earl  of  Aylesforil  v.  Morri.s,  L.  R.  8 
Cli.  484;  Seidell  r.  Myers,  '20  How.  r)OG; 
Uuderwooil  v.  Blockiior,  4  l>uTia,  .S()t(; 
29  Am.  Dec.  407.  Eijuity  will  amml 
a  contract  for  the  puroha.se  of  laud, 
entered  into  by  an  iuibocile,  without 
counsel,  by  which  he  agrees  to  pay 
twice  the  true  value  of  the  land,  and 
is  otherwise  imposed  iipon  by  the 
frauduliBnt  representations  of  the 
vendor:  Garrow  v.  Brown,  Winst.  Ec^. 
4G;  SO  Am    Dec.  4r)0. 

■^  Central  Bank  v.  Copeland,  18  Md. 
30.");  81  Am.  Dec.  507;  Taylor  r.  Wehl, 
5  Mass.  110;  Mead  v.  Buun,  32  N.  Y. 


275;  Duncan  v.  McCulloui,'!!,  4  Serg.  & 
U.  483;  Morris  r.  Gill,  I  D.  Chip.  49. 

»  Selden  v.  Myers,  20  How.  500. 

*  Connor  v.  Stanley,   72  Cal.  550;  1 
Am.  .St.  Rep.  84. 

Snell's  Ivpiity,  402;  Pomeroy's  Eij^. 


Jur 


sec.    902.     See    ante,    Title    V., 


Parent  and  Child.  S  838. 

"  Sneir.s  Eiiuity,  402.  Sec  ante,  Title 
VI.,  Guardian  and  Ward,  g  879. 

"  Snell's  Ivjuity,  403. 

"  See  Attency,  Sul)title  Attorneys; 
Miles  V.  Ervin,  1  McCord  E(j.  524;  10 
Am.  Dec.  023. 

•  See  ante,  Title  Trustees. 
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hflsTi'''  '  I^^^^^Ption  against  the  purchaser,  which 
he  must  be  prepared  to  rebut  in  order  to  support  tLe  col 

^r^'rZTnZli:;~tryTJo^  ^^^^'  ^^^"^  '^''  -  -tato 
proof  that  he  understood Tli^l'  1  ^"-'  '""^  ^^'"'^  '^'^^  "« 
of  price.      //.W    that   thP   i     ?'''^  ^Z  ^^^^  ^''^^^  inadequacy 

was  made  with  a  widow  in  n.'.r  7i  "^f^"  ^^^-  ^^  contract 
husband,  by  which  for  a  <fn  n'^^  ^^  T  *^^^^  ^^'"^th  of  Jior 
quished  ;  Large  amount  of  nrn''  ?°".«^^f  nation,  she  relin- 
'^^^nd.  Held,  to  runre-ifonX  -'v^^^^''^  ^°  ^'''  ^^  ^^^  '^"- 
Marsh.  183;  23  Am  Dec  396  A  f'""'  7,'  '^''^'^'^'^•''  ^  J"  J- 
was  induced  to  execute  a  vvnff  ^''''^  ""^^^'  *^  ^'^''^^  °r  write 
the  contents,  or,  beSg\rjt"tenttrbe"dS''"'^^  '""^'^"^ 
fraudulent  misrepresentation  =.  of  S  /  ^'^erent,  owing  to 
were.     Held,  void':  CltT^l^n  Ark^'lS^'^^^  ''^^  ^^^^^'^^ 

125ff|S£l!^^  an   ancestor,  either   by  reason  of   his 

H  ,483       .<The    phrase    'ex,  eetS  t^^"   *?"  ''"''  '^l^P*'''^'"  «'•  P^esunip! 

heir'  (w,th  reference  to  the  doctSe  ta  fAr^T'"'''"  merely  of  tl^  expol 

m  question)  is  usc.l  as  iueludi„reverv  Jf  ll         '^  ''""''f  ""'  ^'^'l"^^*  ""  '^^'^ount 

one  who  has  either  a  vested  remainder  of  h       '"^^I'^^'l  "'•  Pres.uned  affection 

or  a  contingent  re.nainder  inTSily  this   the  T^"' ""'^^'^"^'^-     ^ore  than 

property,  including  a  remainder  ii  a  h  .1  1>          "1*"T  ?'  '"  expectant  heirs 

portion  as  well  as  a  remainder  in  an  and        "  extended  to  all  reversioners 

estate,  and  every  one   who   has   the  ?"  V^'^'^'n^er.nen ":  Jessol,   M.   R., 

hope  of  succession  to  the  property  of  391    ^^"^^^  "'   ^"°^'   ^-   ^    ^^    ^h 
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CHAPTER   CXII. 


WARRANTIES  AND  REPRESENTATIONS. 


§  2.370.  What  is  a  "warranty" —  Express  warranties. 

§  '23,71.  Animals. 

§  237*2.  Opinions —  Puffing  goods. 

§  2373.  Implied  warranties —  No  warranty  of  quality  on  sale  of  specific  article. 

§  2374.  Exception  —  Article  sold  for  a  specific  purpose. 

<?  2.375.  Executory  contracts. 

§  2376.  Sale  of  goods  by  description. 

§  2377.  Sale  of  articles  of  food. 

§  2;{78.  Sale  of  goods  by  sample. 

§  2.379.  Warranty  of  title. 

§  2380.  Right  of  buyer  to  examine  goods. 

§  2370.     What  is  a  "  Warranty  "— Express  Warranties. 

— Goodsare  frequently  sold  with  awarranty,i.e.,aguaranty 
or  pledge  on  the  part  of  the  seller  that  they  are  his,  or  are 
of  a  particular  quality  or  kind.  It  is  not  necessary  that 
the  word  "warrant"  should  he  used,  hut  any  athrmance 
or  representation  made  at  the  time  of  a  sale,  and  which  is 
intended  and  understood  hy  the  parties  to  he  a  warranty, 
is  sufficient.*     Affirmations  of  quantity  and  quality,  or 


'  Carondclet  Iron  Works  v.  Moore, 
78  111.  SO;  Weinier  /•.  Clement,  37  Pa. 
St.  147;  78  Am.  Dee.  411;  Polhemus 
V.  Huimaii,  4o  Cal.  378;  Murpliy  v. 
Gay.  37  Mo.  .53(5;  Bond  v.  Clailc,  35 
Vt.  5S0;  Hahn  v.  Doolittle,  18  Wis. 
197;  8(i  Am.  Dec.  757;  Chiipuiaii  i'. 
Muicli,  19  Johns.  290;  10  Am.  Dec. 
227;  Hawkins?:.  Pemhortoii.  ."il  N.  Y. 
19S;  10  Am.  Rep.  595;  Beeiiian  r. 
RucU,  3  Vt.  53;  21  Am.  Dec.  571; 
Spailiiig  V.  Murks,  SO  111.  125.  In  Os- 
good ?'.  Lewis,  2  ilar.  &  G.  495,  J  8 
Am.  Dec.  317,  the  court  .say;  "  War- 
ranties on  the  sales  of  per.-sonal  prop- 
erty have  usually  been  divided  into 
two  classes,  express  and  implied.  To 
create  an  express  warranty,  the  word 
'warrant'  need  not  be  used,  nor  is 
any  precise  form  of  expression  re- 
quired. Any  affirmation  of  the  qual- 
ity or  condition  of  the  thing  sold  (not 


uttered  as  matter  of  opinion  or  belief), 
made  by  the  seller  at  the  time  of  sale 
for  the  purpose  of  assuring  the  buyer 
of  the  truth  of  the  fact  affirmed,  and 
inducing  him  to  make  the  purcliase, 
if  so  received  and  relied  on  by  the 
purchaser,  is  an  express  warranty. 
And  in  cases  of  oral  contracts  on  the 
existence  of  these  necessary  ingredi- 
ents to  such  a  warranty,  it  is  the  prov- 
ince of  the  jury  to  decide,  upon  con- 
sidering all  the  circumstances  attending 
the  transaction.  But  of  written  con- 
tracts the  court  are  the  expositors. 
AVhether  the  instrument  contain  an 
express  warranty  or  not,  they  must 
determine;  not  leaving  the  question 
to  be  inferred  by  a  jury  from  a  consid- 
eration of  facts  aliuuifc.  Implied 
warranties  arise  by  ini[ilied  operation 
of  law;  they  exist  without  any  inten- 
tion of  the  seller  to  create  them;  and 
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condition,  ponding  a  sale,  aro  warranties,  if  they  are  made 
with  a  view  to  bring  about  a  sale,  and  have  that  efFoct/ 
An  offer  by  letter  to  sell  pianos,  directing  attention  to  a 
circular,  at  the  head  of  which  is  printed,  "  every  piano 
warranted  for  five  years,"  if  accef)t(!d,  includes  the  war- 
ranty.^ 

That  the  article  sold  actuall}^  exists  is  not  an  implied 
warranty,  but  is  an  essential  element  of  the  sale  itself,  with- 
out which  there  is  no  contract  between  the  parties  at  all." 


iiuiy  properly  be  divided  into  two 
kinds.  The  one  untinctured  by  actual 
fraud  or  deceit,  as  the  warranty  of 
title,  warranty  that  provisions  pur- 
chased for  domestic  use  are  wholesome; 
and  the  warranty  in  executory  con- 
tracts, or  where  the  purchaser  had  no 
opportunity  of  inspection,  that  the 
article  contracted  for  shall  be  salable 
as  such  in  the  market,  "^he  other 
kind  of  implied  warranties  are  those 
where  fraud  and  deceit  are  of  their 
very  essence,  without  which  they  do 
not  exist,  as  in  cases  where  the  seller 
of  any  article,  knowing  of  its  unsound- 
nes?,  uses  any  disguise  or  artifice  to 
conceal  it,  or  represents  it  (whether 
in  thi3  way  of  expressing  opinion  or 
belief,  or  otherwise)  to  be  exempt 
from  such  defect.  Implied  warranties 
are  not  conclusions  or  references  of 
fact  drawn  by  a  jury,  but  they  are 
the  conclusions  or  references  of  liiw 
pronounced  by  the  court  ui)on  facts 
admitted  or  proved  before  tlie  jury. 
If  tlie  facts  be  controverted,  the  court 
liypothetically  instruct  tlie  jury  that 
if  they  fiiid  such  autl  such  facts,  then 
t'l  're  is  an  implied  warranty,  and 
■fc  leir  venlict  must  be  given  ac- 
ii>rdingly;  but  if  tliey  do  not  (liid 
those  facts,  then  tliere  is  no  implied 
warranty."  "  A  w.-irranty,"  said  Lord 
Al)ingt'r,  C.  B.,  in  Clinnter  i\  Hc.pkins, 
I  Mei's.  &  W.  -104,  "is  an  express  or 
implied  statemoiit  of  something  wliicli 
the  party  undertakes  shall  be  a  part 
of  a  contract;  and  though  part  of  tho 
contract,  yet  collateral  to  tlie  express 
objectof  it. "  "Tlie  best  detinition  of  a 
warranty,"  said  Martin,  B.,  in  Stucey 
r.  l>ailey,  "is  that  given  by  Lord  Abin- 
ger,  in  Chanter  v.  Hopkins"  ;  and  the 
text-writera  have  almost  unanimously 


adopted  the  definition  of  the  chief 
baron  with  tho  indorsement  of  Baron 
Martin. 

•  Randall  v.  Thornton,  43  Me.  22G; 
69  Am.  Dec.  50;  Lamme  v.  Gregg,  1 
Met.  (Ky.)444;  71  Am.  Dec.  489. 

'^  Snow  V.  Schomacker  Manufactur- 
ing Co.,  69  Ala.  Ill;  44  Am.  Rep.  ri09. 

'  In  Terry  v.  Bissell,  26  Conn.  23, 
the  defendants  sold  the  plaintiff  a  note, 
not  then  due,  purporting  to  be  signed 
by  A,  and  indorsed  bj'  B.  The  sig- 
nature of  A  was  genuine,  but  the  in- 
dorsement by  B  was  a  forgery.  There 
was  no  ex[)ress  warranty  of  the  gen- 
uineness of  the  indorsement,  and 
neither  party  had  any  suspicion  that 
it  was  forged.  After  tho  note  had 
been  protested  for  non-payment,  the 
plaintiff  discovered  tho  fact  of  the 
forgery,  and  immediately  offered  to 
return  tlie  note  to  the  defendants, 
and  demanded  the  money  paid  for  it. 
'Hie  defendants  refusing  to  receive 
the  note  or  refund  the  money,  ho 
brought  an  action  of  ansuniji.iit  for 
money  had  and  received.  It  was 
held  that  he  was  entitled  to  recover. 
"In  the  first  place,"  said  Ellsworth, 
J.,  "  there  was  no  sale,  because  tho 
subject-matter  of  the  sale  had  no  ex- 
istence. Tlii're  must  be,  in  order  to 
make  a  valid  contract,  a  thing  sold. 
If,  ignorant  of  the  death  of  iiij  luirsii, 
I  sell  it,  there  is  no  sale,  for  want  of 
a  thing  sold.  If  A  and  B  being  to- 
gether in  New  York,  A  sells  B  his 
house  in  Chicago,  both  being  ignorant 
that  it  has  been  burned  down,  the 
contract  is  null,  for  there  is  nothing 
to  contract  about."  "I  have  often 
ruled,"  said  Lord  Kcnyon,  in  Farrer  v. 
Nightingal,  2  Esp.  6.S9,  "that  where 
a  person  sells  au  iutcrest,  and  it  ap- 


§  2370 


CON  TJl  ACTS. 


SU52 


III  the  same  muiinor  the  matter  of  the  identity  of  the 
goods  is  not  strictly  a  warranty.^ 

An  express  warranty  covers  even  patent  defects,  and 
such  as  are  open  to  the  ohservation  of  the  purchaser." 
But  wlicn  goods  have  boon  in  existence  and  in  the  buyer's 
custody  for  some  time  before  the  sale,  and  are  then  in  his 
custody,  there  can  be  no  implied  warranty  of  their  qual- 
ity.**     An  express  warranty  excludes  an  implied  ono.* 

The  warranty  must  be  made  at  the  time  of  the  sale.  A 
warranty  made  afterwards  is  not  enforceable,  unless  made 
upon  a  new  consideration.^  It  is  not  necessary  to  prove 
the  defendant's  kno\vledy;o  of  the  unsoundness  of  a  chattel 
at  the  time  of  sale,  in  an  action  brought  for  breach  of  war- 
ranty." 

Illustrations.  —  Defendant  agreed  to  purchase  certain  ap- 
ples, if  plaintiff  "  would  give  his  word  that  they  were  first-class, 


pears  that  the  interest  which  ho  pre- 
tended to  soil  was  not  the  true  one, 
—  as,  for  example,  if  it  was  for  a 
lesser  number  of  years  tiiau  he  had 
contracted  to  sell,  —  the  buyer  may 
consider  the  contract  as  at  an  end,  and 
bring  an  action  for  money  had  and  re- 
ceived, to  recover  back  any  sum  of 
money  he  may  have  paid." 

'  "If  a  man,"  said  Lord  Abinger, 
C.  IJ.,  in  Chanter*!.  linpUins,  4  Mees. 
&  W.  404,  "otfurs  to  buy  pease  of 
anotlier,  and  he  sends  him  beans,  he 
dues  not  perform  his  contract;  but 
that  is  not  a  warranty;  there  is  no 
warranty  tliat  he  sliould  sell  him  pease; 
the  contract  is  to  sell  pease,  and  if  he 
sells  him  anything  else  in  their  stead, 
it  is  a  non-performance  of  it.  So  if 
a  man  were  to  order  copper  for  sheath- 
ing ships,  that  is,  a  pai-ticular  copper, 
prepared  in  a  particular  manner,  if 
the  seller  sells  him  a  different  sort,  in 
that  case  he  does  not  comply  witli  the 
contract;  and  though  this  may  have 
been  considered  a  warranty,  and  may 
have  ranged  under  tlie  class  of  cases 
relating  to  warranties,  yet  it  is  not 
properly  so."  And  in  Terry?;.  Bissell, 
2(5  Conn.  23,  Ellsworth,  J.,  said: 
"  Suppose  the  deiendantliail  proposed 
to  sell  and  had  sold  a  bar  of  metal  as 


gold  which  turned  out  to  be  mere 
dross,  colored  and  disguised,  without 
a  particle  of  gold;  or  a  barrel  of  flour, 
which  was  examined  on  the  surface, 
but  below  was  mere  sawdust  or  gravel; 
or  a  barrel  of  beef,  which  turnetl  out 
to  have  one  layer  of  beef  and  the  rest 
was  brickl)ats  and  stones;  or  a  box  of 
chisels,  which  turned  out  to  be  scrap- 
iron,  —  would  the  seller  be  permitted 
to  insist  that  it  was  a  sale,  and  keep 
his  money?" 

^  Stucky  r.  Clyburn,  Cheves,  1S6;  34 
Am.  Dec.  590.  Contra,  Connersville 
V.  Wadleigh,  7  Blackf.  102;  41  Am, 
Dec.  214;  Fisher  v.  Pollard,  2  Head, 
314;  75  Am.  Dec.  740;  Long  v.  Hicks, 
2  Humph.  305.  See  Nye  v.  Iowa  City 
Alcohol  Works,  51  Iowa,  129;  33  Am. 
Rep.  121. 

^Dooley  v,  Gallagher,  3  Hughes, 
214. 

*  Lanier  v.  Auld,  1  Murph.  138;  3 
Am.  Dec.  (J80;  Mast  v.  Tearce,  5S 
Iowa,  579;  43  Am.  Rep.  125. 

•■  Towell  V.  Gatewood,  2  Scam.  22; 
33  Am.  Dec.  437;  Sunnnersv.  Vaughan, 
35  Ind.  323:  9  Am.  Rep.  741;  Ault- 
man  v.  Kennedy,  33  Minn.  339. 

«  Trice  v.  Coekran,  8  Graft.  442;  5G 
Am.  Dec.  151;  Swayne  v.  Waldo,  73 
Iowa,  749;  5  Am.  St.  Rep.  712. 
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botli  in  fruit  and  package,"  and,  after  considering,  plaintifT 
accepted  defendant's  proposition,  and  stated  that  "  the  applt!S 
f^hould  be  in  every  partienlar  e(pial  to  llenning's  and  Stanh^y's 
l)aclving."  Jfclil,  a  warranty  of  (juality:  Scolt  v.  Jiaymoad,  .'U 
iMiini.  437.  Defenchvnt  sold  a  fertilizing  preparation  in  hags, 
witli  tags  attaelied  stating  the  chemical  ingredients.  He  also 
issued  circulars,  using  the  words  "highest  standard,"  "under  my 
own  name  and  guaranty,"  "  prepared  under  my  insjiection  and 
control,"  "compounded  of  the  purest  materials,"  and  referring 
l)y  name  to  the  cliemist  who  made  the  analysis,  adding,  "  wliose 
name  gives  a  warrant  for  its  high  character,"  etc.  //(■/(/,  an  ex- 
press warranty,  not  dependent  upon  the  correctness  of  the  chem- 
ical analysis:  liobson  v.  Miller,  12  S.  C.  o8();  o'l  Am.  llep.  518. 
A  ordered  a  machine  of  B,  who  knew  the  purpose  for  which  it 
was  wanted,  and  who  wrote,  in  accepting  the  order,  "You  may 
rely  on  having  a  first-rate  machine,  which  will  do  your  work  in 
a  satisfactory  maimer."  Held,  an  express  warranty:  Whitehead 
etc.  Machine  Co.  v.  Ryder,  loi)  Mass.  oGG.  On  the  sale  of  a  patent 
right  to  a  churn  manufactured  by  the  seller,  he  exhibited  a  sam- 
])le  of  it,  stating  that  it  would  produce  butter  in  from  three  to 
live  minutes;  could  be  operated  by  a  child  five  or  six  years  old; 
that  it  was  nuide  of  juniper-wood,  and  that  the  dasher  was 
nickel-plated;  whereas  in  fact  it  would  not  i)roducc  butter  in 
less  than  ten  minutes,  was  too  heavy  for  childen  to  work  it,  was 
made  of  white  pine,  and  painted,  and  the  dasher  was  made  of 
])olished  iron.  Held,  a  valid  warranty:  Tahor  v.  Peters,  74  Ala. 
1)0;  49  Am.  Rep.  804. 

§2371.  Animals. — The  warranty  of  soundness  of  a 
horse  is  broken  if  the  infirmity,  although  not  permanent 
or  incurable,  renders  the  animal  less  fit  for  present  use;' 
or  by  cribbing,  allecting  the  health  and  condition  of  the 
horse,  so  far  as  to  render  him  less  able  to  perform  service, 
and  of  less  value."  A  statement  that  a  sore  on  an  animal 
is  "  most  well "  is  a  warranty  that  it  will  get  well.''  A 
warranty  that  a  horse  partly  blind  is  "  all  right,  except 
that  he  would  sometimes  shy,"  is  a  warranty  that  he  was 
sound.'*  A  statement  that  "the  horse  had  the  distemper 
a  little"  is  a  warranty  that  the  horse  was  not  otherwise 

'Roberts  v.  Jenkins,  21  N.  H.  116;  "Washburn  v.   Cuddihy,    8    Gray, 

.'i:!  Am.  Dec.  169.     So  it  ineliules  even  430. 

visible    defects:    Kennor  v.  Harding,  '  Branson  v.  Turner,  77  Mo.  489. 

85  ill.  264;  28  Am.  Kep.  615.  •  Kingsley  v.  Johnson,  49  Couu.  462. 
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diseased.'  A  warranty  that  cattle  "will  work  evenly  on 
the  yoke  "  is  broken  if  tliey  will  not  so  work  when  driven 
by  a  person  of  ordinary  skill  in  the  management  of  oxen.'^ 
A  representation  on  the  sale  of  a  horse  that  the  animal  is 
fourteen  years  old  is  a  warranty  that  he  is  no  older.^  A 
warranty  of  the  soundness  of  a  horse  is  not  broken  by  a 
curable  and  temporary  injury,  existing  at  the  date  of  the 
sale,  not  injuring  him  for  immediate  service;''  nor  by 
mere  organic  or  constitutional  predisposition  to  a  parti- 
cular malady;'  nor  by  the  fact  that  a  mare  is  with  foal.** 
A  warranty  that  a  cow  is  "sound  and  kind"  does  not  ex- 
tend to  its  age.'  Whether  the  statement  by  the  seller  at 
the  time  of  sale  that  "the  animal  is  all  right  "  amounts  to 
a  warranty  of  its  soundness  is  a  question  for  the  jury,* 
and  evidence  of  his  subsequent  assertion  that  she  is  all 
right  is  admissible.® 


§  2372.  Opinions — Puffing  Goods. — The  mere  expres- 
sion of  opinion  of  the  character  or  quality  of  the  goods 
sold  is  not  a  warranty;  for  the  seller  may  praise  or  pulF 
his  goods  as  he  pleases.'"  A  seller  has  the  clear  right  to 
extol  their  superior  quality  by  any  and  all  fair  means,  to 
procure  a  good  price;  and  if  ho  refuses  to  warrant  their 
quality,  the  buyer  will  have  no  right  to  complain,  though 


1  Hull  r.  Kiikpriti-ick,  4  Iiid,  (537. 

••^  Wdodniir  i\  Woulcs,  L'S  <  \,mi.  :V2S. 

•'  r.ui'no  r.  Strohoi'i,',  4l'  (In.  SI). 

*  iloKuits  r.  .luukiiifl,  121  N.  11.  110; 
53  Am.  Doc.  10!). 

^  Fry  v.  Tlu'ockmoi'tuu,  2  B.  Moii. 
450. 

''  Wliitiicv  V.  Taylor,  54  l!:irl).  5:^0. 

■  \Vill,inl"/\  Stuvcii.'^,  'J4  N.  II.  -JTl. 

'^  Tiittlu  r.  IJrowii,  4  (iray,  457;  04 
Am.  Det^  SO. 

'Tiittlo  r.  Browu,  4  Gray,  457;  04 
Am.  Dec.  80. 

10  Mattlicw.^^  V.  Harston,  3  Pittsh. 
Rop.  SO;  Fialcy  r.  Bi.spliaiii,  10  i'a,. 
.St.  3'JO;  51  Am.  Dec.  4Si);  Carxoti  v. 
Baillie,  It)  Pa.  St.  375;  57  Am.  Dec. 
05!);  Eai^aii  v.  Call,  34  Pa.  St.  L'.SO;  75 
Am.    Dec.    053;    McFarlaml   v.   New- 


man, 1)  Watts,  50;  34  Am.   Dec.  4!)7: 
Kiiiley  r.  Fitzp.itrick,  4  How.  (Miss.) 
5!t;  34   Am.   D.c.    lOS;   McFarlami   r. 
Newman,   'J  Watts,   55;  34  Am.   .I)(,i'. 
4i)7;   Hart  ?•.  \Vrij;lit,    17  Wend.  L'tiT: 
Salisbury  r.  Stainer,  I'JWmd.  15'J;  M' 
Am.    Dec.    437;  Krwin  c.   Maxwell,  :; 
Mur[.li.   •_'41;  i)  x\m.    Dec.   OO'J;  Swl  t 
r.    Oilgate,    "JO   Johns.    li)0;    11    Am. 
Dec.    207;    Conner   i\   Henderson,    15 
Mass.  3'JO;  S  Am.   Doc.    103;  Lam!)  r. 
Crafts,    I-J   Met.   353;  Sweet  r.  Shuiii- 
May,  \()'2  Mass.   305;  Carondclet,  Iron 
Works  r.  Moore,  78  111.   05;  Adams  /•. 
Johnson,    15  111.    .340;    Reed   r.    Hast- 
ings, 01  111.  200;  Towell  p.  (latewodd, 
2  Scam.  22;  33  Am.  Dec.  437;  Baker  i: 
Henilerson,    24  Wis.    5Ui);    Tenuey   c. 
Cow  lea,  07  Wis.  5D4. 
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the  seller  gave  it  as  his  opinion  that  the  goods  are  worth 
more  than  was  actually  realized.*  Thus  it  is  no  warranty 
for  the  vendor  to  say  that  a  machine  is  a  very  good  ma- 
chine, and  will  do  nice  work;*  or  tliat  he  is  sure  a  horso 
is  safe  and  kind  and  gentle  in  liarnoss;^  or  tliat  an  arli- 
cle  would  sell  well  in  Mississippi  or  anywhere  else;^  or 
that  he  will  sell  as  cheap  as  the  same  goods  can  bo  bouglit 
in  a  city  named;*  or  that  hogs  sold  are  "suitable  and 
p»oper  for  the  New  York  City  market."" 

§  2373.  Implied  Warranties— No  Warranty  of  Quality 
on  Sale  of  Specific  Article.  —  Upon  the  sale  of  a  specific 
article,  there  is,  in  general,  no  warranty  of  the  quality  of 
the  article  sold,  and  the  maxim  caveat  emptor  applies. 
This  is  well  settled  by  the  authorities,^  except  in  a  few 
early  cases,  since  overruled,*  and  is  the  law  of  all  the 
states  except  Louisiana  and  South  Carolina.®     And  the 


'  Fauntleroy  v.  Wilcox,  80  111.  477; 
Byrne  v.  Jansen,  50  Cal.  G24. 

•^  Worth   V.    McConuell,    42   Mich. 
473. 

■•  .Tackson  v.   Wetherill,   7  Sorg.   & 
R,  480. 

*  Baldwin  v.  Daniel,  G9  Ga.  782. 

''  Falknor  v.  Lane,  58  Ga.  11 G. 

6  Bartlett  v.  Hoppock,  34  N.  Y.  118; 
88  Am.  Dec.  428. 

'  Dean  v.  Mason,  4  Conn.  428;  10 
Am.  Doc.  I(i2;  Suixas  r.  Wooils,  2 
Caines,  48;  2  Am.  Due.  215;  llolden 
r.  Dakcn,  4  Johns.  421;  llotcliki.ss  ?>. 
(iane,  2(1  ISai-l).  141;  Swutt  v.  Colgate, 
•JO'jolms.  1%;  11  Am.  Doo.  2GG;  De- 
tVuL'Ze  V.  Truinpcr,  I  Johns.  274;  3 
Am.  Doc.  .'5211;  Baniaril  »-.  Kellogg,  10 
Wall.  oMS;  Fh  iniiig  v.  fSlocnm,  18 
.lohas.  403;  9  Am.  Dec.  224;  Krwin  v. 
Mi.xwoll,  3  Murpli.  241;  9  Am.  Dec. 
()t)2;  Westmorlantl  v.  Dixon,  4  llayw. 
(Tciin.)  223;  9  Am.  Dec.  7G3;  Welsh 
r.  Carter,  1  Wend.  185;  ^9  Am.  Dec. 
47.3;  Waring  I'.  ]\lason,  18  ^Vend.  444; 
^N'est  ('.  Cunningham,  9  Port.  104;  33 
All).  Dec.  .300;  Mixer  v.  Colnnn,  1 1 
Met.  559;  45  Am.  Dec.  230;  Kings- 
liiiry  V.  Taylor,  29  Me.  508;  50  Am. 
Dec.  G07;  Eagan  v.  Call,  3!  Pa.  St. 
23();  75  Am.  Dec.  G53;  WVimer  v. 
Clement,  37  Pa.  St.  147;  78  Am.  Dec. 


411;  Hightw.  Bacon,  126  Mass.  10;  .30 
Am.  Rep.  G39;  Dickscm  v.  Jordan, 
11  Ired.  16G;  53  Am.  Dec.  403; 
Becker  v.  Branner,  18  111.  App.  39; 
Johnston  v.  Cope,  3  liar.  &  J.  G9;  5 
Am.  Dec.  423;  Hyatt  v.  Boyle,  5  Gill 
&  J.  119;  25  Am.  Dec.  27G;  Rice  v. 
Forsyth,  41  Md.  389;  Jones  v.  Jost, 
L.  R.  3  Q.  B.  202;  Windsor  ik  Lom- 
bard, 18  Pick.  ()0;  Salem  Rubber  Co. 
V.  Adams,  23  Pick.  25G;  Bryant  ?'. 
Pender,  45  Vt.  487;  Carley  v.  ^Vil■ 
kens,  6  Birb.  557;  Moses  v.  Mead,  1 
Denio,  378;  43  Am.  Dec.  C7G;  Wilbur 
V.  Cartwright,  44  Barb.  530;  Fra/.ier 
V.  Harvey,  34  Conn.  4i)9;  Hahn  r. 
Doolittle,  18  Wis.  190;  SO  Am.  D^'C. 
757;  Otts  I'.  Aldcrson,  10  Siucdes  & 
M.  473;  Tewiisbury  r.  Bennett,  31 
Iowa,  83;  Hadley  r.  Clinton  Co.  Imp. 
Co.,  13  Ohio  St.  502:  82  Am.  Dec.  454; 
Irving  r.  Thoin;is,  IS  Me.  418. 

"Bailey  v.  Nickols,  2  Root,  407;  1 
Am.  Dee.  83;  Baker  v.  Frobisher, 
Quincy,  4. 

"  Parsons  on  Contracts,  584;  Tim- 
rod  V.  Slmolbred,  1  Bay,  324;  1  Am. 
Dec.  C20;  Whitefield  v.  McLeod,  2  Bay, 
380;  1  Am.  Dec.  G50;  Vanderhost  o. 
MacTaggart,  1  Brev.  2C9;  2  Am.  Dec. 
GG7;  Houston  r.  Gilbert,  3  Brev.  03; 
5  Am.  Dec.  542. 
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vomlor  of  personal  property  docs  not  impliedly  warrant 
llmt  the  urtit'le  sold  is  of  the  species  or  kind  conteni- 
])lated  by  the  parties,  where  the  sale  is  on  insjieclion,  and 
the  vendee's  knowledge  is  equal  to  that  of  the  vendor.' 
Nor  does  an  implied  warranty  of  quality  arise  where  a 
l)urchaser  orders  goods  from  the  seller,  and  has  no  op- 
portunity of  seeing  them;  in  such  a  c  ,se  the  i)urchascr 
constitutes  the  vendor  his  agent  to  select  for  him,  and 
only  has  a  right  to  a  fair  exercise  of  the  vendor's  judg- 
ment in  place  of  liis  own,  and  he  has  no  cause  of  com- 
]»laint  because  of  a  defect  in  the  goods,'*  The  fact  that 
the  merchandise  is  packed  up  is  no  excuse  for  the  pur- 
chaser not  examining  it.  That  paint  was  sold  in  kegs;'' 
that  crockery  was  sold  in  crates;^  that  flour  was  sold  in 
barrels;^  that  hemp  was  sold  in  bales;"  that  tobacco  was 
sold  in  kegs;'  that  molasses  was  sold  in  barrels,^ — was 
held  in  each  case  to  be  no  reason  why  the  purchaser 
should  not  have  examined  the  goods. 

The  doctrine  of  implied  warranties  applies  only  to  such 
secret  defects  as  a  purchaser  cannot  detect  for  himself. 
Tiierefore  where  the  seller  is  guilty  of  no  fraud,  and  the 
buyer  has  an  opportunity  of  examining  the  goods  for 
himself,  the  law  will  raise  no  implied  warranty."  This 
doctrine  applies  as  well  to  property  exchanged  as  to  prop- 
erty sold.*°  But  the  rule  of  caveat  emptor  does  not  cover 
fraudulent  concealment  or  misrepresentation  by  the  ven- 


'  Lord  V.  Grow,  39  Pa.  Sfc.  88;  SO 
Am.  Dec.  504. 

^  Dickson  v.  Jorilan,  11  Ircil.  ICG; 
53  Am.  Dec.  403. 

^  llolilcu  V.  Dakin,  4  John.s.  421. 

*  Thoinjjbou  V.  Ashtou,  14  Johns. 
3IG. 

■;  Hart  V.  Wright,  17  Wend.  207. 

'■  Salisbury  v.  St;iiner,  19  Wend. 
159;  32  Am.  Dec.  437. 

'  Hyatt  V.  Boyle,  5  Gill  &  J.  110; 
25  Am.  Dec.  27G. 

*"  Humphreys  v.  Comline,  8  Blackf. 
510,  the  court  saying:  "If  it  should 
be  held  a  suiiicicut  excuse  for  the  ne- 


glect to  make  the  examination,  that 
the  molasses  was  in  barrels,  .such  an 
excuse  would  be  eciually  available  in 
all  cases  where  the  article  .sold  is  in 
any  kind  of  inclosure,  however  read- 
ily tlie  vessels  or  envelopes  might  he 
opened.  In  fact,  it  would  be  avail- 
able in  almost  every  case  where  the 
piircliaser  sliould  not  ciioose  to  ex- 
amine   the    goods    he   is  contracting 

f)» 
or. 

*  Carnochan  v.  Gould,  1  Bail.  179; 
19  Am.  ]>ec.  008;  Stewart  v.  Dugin, 
4  Mo.  245;  28  Am.  Dec.  348. 

"  llivera  v.  Grugett,  1  McCord,  100. 
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(lor  of  any  material  fact  inducing  tlio  purchaser  to  huy.' 
There  is  no  warranty  of  quality  on  the  sale  of  hinds.' 

ri.i.rsTUATioNs.  —  A  market.  g!ird(Mior,  who  liad   purciiast'd 
cortfiin  cahbago-sceds  the  year  l)of<)r(',  iiKjuirod   for  the  same 
kind,  and  was  shown  certain  seeds,  whicli  he  boujiht.  and  which 
proved  of  little  value.     The  seed  that  he  wanted  could  not   he 
distinguished  by  its  appearance.     There  was  neither  fraud  nor 
warranty.     Ifild,  that  he  could  not  maintain  an  action  on  tiie 
case  against  the  seller:  Shi^lrr  v.  lUixIn;  U)'.>  Pa.  St.  4l;'.;  .")S 
Am.   Uep.   738.      A  contracted  at  a  price  certain   for  all   the 
wheat  1>  might  raise  on  his  farm.     Ifcl((,  no  warranty  as  to 
the    (piality  or   value    of    the   wheat:    J^arin   v.    Miirp}iij,    11 
Ind.    15S.     A  machiiust  and  founder  sold  a  piece  of  wrought- 
iron  shafting,  of  which  he  was  not  the  maker,  but  which   Ik^ 
turned  and  prepared  for  the  reception  of  pulleys,  and  which  he 
supiiosed  to  be  sound,  to  be  need  in  rumnng  machinery  in  a 
carriage-shop,  and  the  shaft,  upon  being  put  to  the  described 
use,  broke,  because  of  a  tlaw  and  an  imperfect  weld.     Ifchl,  no 
implied  warranty  of  its  soundness:  Bragg  v.  ^fol•i•iU,  -I'.l  Vt. 
45;  24  Am.   Rep.   102.     A  drover  living  at  a  distance  drove 
cattle  to  New  York,  and  sold  them  to  a  butcher.     Ath'r  they 
were  slaughtered  they  proved  to  have  been  bruised  on  tlu>  jour- 
ney and  rendered  less  merchantable.     There  was  no  proof  of 
misrepresentation  or  concealment,  or  that  the  drover  had  knowl- 
edge of  the  injury.     In  an  action  by  the  butcher  to  recover  the 
difi'erenco  in  value,  held,  that  the  drover  was  not  liable:   Gold- 
rich  V.  Jx'yan,  3  E.  D.  Smith,  324. 

§  2374.  Exception — Article  Sold  for  a  Particular  Pur- 
pose.—  But  if  an  order  be  given  for  the  manufacture  ox- 
su^.pl}'  of  an  article  to  satisfy  a  required  purpose,  that 
purpose,  and  not  any  specific  article,  being  the  essential 
matter  of  the  contract,  the  seller  is  then  bound,  as  a  con- 
dition of  the  contract,  to  supply  an  article  reasonably  lit 
for  the  purpose,  and  is  considered  as  warranting  that  it 
is  so.'     But  the  manufacturer  is  not  bound  to  furnish  the 

»  Wintz  V.   Morrison,   17  Tex.    372;  Man.  &  CI.  27!);  Ollivant  v.  IJailey,  .5 

07  Am.   Dee.   U.'iS;  Carson  r.   Baillic,  Q.  H. 'JSS;  Jones  »•.  .lust,  L.  U.  :« l^>.  B. 

ID  ?a.  St.  375;  o7  Am.  Dee.  Gai).  •JO'.';  37  L.   J.   Q.   B.   '.15;   Hoe  )•.   San- 

'^  rnUaril  v.  Lyman,   1   Day,    15(5;  2  liorn,  21   N.  Y.  5,")2;  7S  Am.  Doe.  Ui:'.; 

Am.   Dec.   03;    Gimblin  v.   Harrison,  Doiince  r.  Dow,  04  N.  Y.  41 1 ;  Kodueis 

Sneed,  315;  2  Am.  Dec.  720.  v.  Nile><,  11   Ohio  St.  48;  78  Am.   Dec. 

'■>  Pease   r.    Sahin,    38   Vt.    432;    91  200;  liyers  v.  t'iiapin,  28  Ohio  St.  300; 

Am.  Dec.  304;  Brown  v,  Edgingtoii,  2  Mason    v.    Chapijell,    15    (!ratt.    572; 
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hrst   thnt   are  or  can    l>e    made,  but   only   such  as  are 
usually  iiiade  and' used  and  as  arc  reasonably  fit  for  tlio 


Sinn  >'.  Howtlls,  111  (la.  ('.'JO;  Kiiiil).ill 
Mlu'.  Co.  r.  \'n>oin;iii,  Xy  Midi.  Itld; 
'2i  Am.  Jliip,  iV)S;  Bcii'.s  /'.  WilliaiiiM, 
1(1  111.  (ill;  Lliiioii  Ilia.'  (Jo.  r.  iic'issi;,', 
AS  111.  7.');  I'lii;,,.  r.  Ki.nl,  I'J  Ind.  4ii; 
liiviitoii  r.  I»;i\i^,  8  liJHcUf.  :{17;  -U 
Am.  Deu,  "OK;  iJir.l  c.  M.iyur,  S  Wis. 
;!(;•.";  Fi.sk  r.  Tunk,  I'J  Wis.  U'70;  78 
Am.  Doc.  7."i7:  Slnct  r.  Cli.tpiniii).  -J!) 
Jml.  It'-';  Momi  r.  (.'i.iik.  :t.">  \l.  577; 
('lia[iiii  V.  Itdln.m,  ~,H  N.  V.  8'-';  :!l 
Am.  Hop.  51'-';  ( iotty  c  llnuntrof,  '2 
riiiii.  371);  54  Am.  Dec.  IliS;  Mo:il8 
?•.  Olmstca.l,  '.'t  Vt.  Ill;  58  Am,  IM;. 
150;  Wilson  /•.  DuiivilK-,  L.  R.  4  Ir. 
Kt'l>.  'J4!);  llolicrtsori  ?•.  Aina/.oii  Tug 
Co.,  L.  R.  7  y.  H.  I),  51)8;  Smith  v. 
Raker,  40  L.  J.,  \.  S.,  '-'(il ;  Miicfarlano 
V.  Tiiylor,  L.  K.  1  So.  fc  iJiv.  '-'45;  SuoJ- 
grovu  V.  Jiiuco,  Hi  V.  C.  C.  P.  5(51; 
J{iiker  V.  Lviiiiin,  38  U.  (^.  Q.  |{.  41)8; 
Rigilow  V.  Boxall,  38  U.  (.'.  Q.  H.  45'_'; 
Howard  v.  Hot-y,  '23  Wciul.  350;  ."{5 
Am.  Dec.  57'2;  Van  Wycko  /'.  Alluu, 
(Jl)  N.  Y.  61;  'Jo  Am.  Rop.  13(];  Wliito 
f.  Miller,  71  N.  V.  118;  27  Am.  Rep. 
13;  Hanger  ('.  Evans,  38  Ark.  334; 
Woleott  IK  .Mount,  38  N.  J.  L.  41)();  'JO 
Am.  Rep.  4'_'5;  Taylor  v.  Cole,  111 
Ma.ss.  .S(i3;  Merrill  i>.  Nightingale,  .31) 
Wis.  247;  Rolwou  i>.  Miller,  12  S.  C. 
58();  3'2  Am.  Rep.  518;  (Jerst  r.  .Jone-i, 
.32(;ratt.  518;  34  Am.  Re]).  773;  (lam- 
niell  ('.  (iuiihy,  ,")2  (ia.  5U4;  Wileo.x  n. 
Owens,  1)4  (;a.  (iOl.  "If  a  man,"  said 
Rest,  C.  J.,  in  .(onea  v.  liright-,  5  Ring. 
533,  "sells  an  artiele,  ho  tiiereby  war- 
rants that  it  is  nierchantalile;  that  is, 
lit  for  some  purpose.  If  he  sells  it  for 
a  partieular  purpose,  he  tlierel)y  war- 
rants it  fit  for  that  jmrpose.  ,  .  .  , 
Whether  or  not  an  artiele  iias  liei  a 
sold  for  a  particular  purpose  is  i;idi-ed 
a  (juostion  of  fact;  but  if  sohl  f"i  ueh 
purpose,   the    sale    is  an    undeii/aking 

tiiat  it  is   fit Tliu    law,  then, 

resolves  into  thia:  that  if  a  man  sella 
generally,  ho  umlertakes  that  the  arti- 
cle sold  is  fit  for  some  purpose;  if  lie 
sells  it  for  a  particular  purpose,  he 
iindortakea  that  it  sliall  ho  lit  for  that 
particular  purpose."  In  (ii'ay  v.  Cox, 
4  Rarn.  &  C.  108,  Abbott,  C.  J.,  said: 
"If  a  person  sells  a  commodity  for  a 
particular  purpose,  he  must  be  un- 
derstood to  warrant  it  reasonably  fit 


and  proper  for  Huch  purpose."  In 
Ihdwii  ('.  l'Mgin:;lon,  2  Man.  it  (J. 
27'.),  Tindiil,  ('  .).,  said:  "iL  appears 
tome  to  be  a  di.-itinetion  well  fouiideil, 
both  in  reason  and  on  authority,  that 
if  a  pai'ly  puiihiise  an  article  uiioii  his 
own  judgment,  ho  cannot  iiftorwards 
hold  the  vendor  responsible  on  the 
ground  that  tlie  artieU'  turns  out  unlit 
for  the  i)ur|iose  for  wliiili  it  was  re- 
(juirod;  fiut  if  he  lolii's  upon  the  judg- 
ment of  the  seller,  and  informs  him  of 
the  use  to  which  the  article  is  to  be 
a'  died,  it  seems  to  mo  the  transaction 
cai'ries  with  it  an  im|ilied  Wiiiranty 
that  the  thing  furnisiiod  siiall  be  lit  and 
pro|)er  for  the  purpose  for  wiiieh  it  is 
designed."  In(ierst /'.  .lonos,  32C»ratt. 
521,  34  Am.  Rep.  773,  Staples,  .1.,  said: 
"The  maxim  rui'iitt  ciiijitor  applies  in 
the  absence  of  fraud  or  express  war- 
ranty. Several  modilications  of  tiiis 
rule  have,  however,  been  recogtiiz(;d  by 
the  courts,  perhaps  as  well  established 
as  tlio  rule  itself.  One  of  these  is,  that, 
ujion  an  executory  contract  of  sale, 
where  goods  are  ordered  for  a  particular 
use  or  purpose,  known  to  the  seller,  the 
latter  impliedly  undertakes  tliey  shall 
be  reasonably  lit  for  the  use  or  purpose 
for  which  they  are  iutoiid('d,  Such  a 
case,  according  to  the  auLiioriti<;s,  is 
plainly  distinguishable  from  that  ol 
an  executed  sale  of  a  spocilic  chattel 
selected  by  the  purcliaser  upon  which 
no  implieil  warranty  arises.  The  dis- 
tinetieii  seems  to  be  somewhat  refined 
and  technical  at  lirat  view,  but  it  is 
founded  in  sound  reason,  and  is  sus- 
tained by  tlie  authorities.  Wlieri!  the 
purchase  is  of  a  delineil,  ascertained 
artiele,  the  vendor  performs  his  part 
of  the  contract  by  seniliiig  the  article; 
and,  in  the  absence  of  fraud  or  some 
positive  allirinatioii  amounting  to  a 
warranty,  ho  is  not  lialilo  for  any  de- 
fect in  the  ipiality.  The  [lurchasi.-r,  in 
selecting  the  particular  article,  relies 
upon  his  own  judgment,  and  takes 
upon  himself  the  risk  of  its  answ(;riiig 
his  pui-i)oses.  If  ho  desires  to  seciui; 
himself  against  loss,  ho  ought  t<i  ri;- 
quire  an  express  wai'raiity.  In  the 
absence  of  such  warranty,  the  ruK'  o: 
rarrat  cinptor  must  govern.  Whirr, 
however,  the  purchaser  does  not  desi.^- 
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jJiirposG.'  liut  !iii  order  for  u  immliiiu*  from  ii  dealer  im- 
plies that  it  sliall  be  luiw,  not  second-liund,  or  tlie  worse 
for  wear;  and  the  dealer  cannot  impose  npon  (lie  pur- 
cluisor  a  second-hand  and  worn  machine,  whether  it 
complies  with  tli.  terms  of  his  warranty  or  not  as  lo 
hcinj^  good  and  v.fll  ma<le,  and  lliat  it  will  do  as  good 
work  as  nny  other  nuiehine  of  its  class." 

Whore  the  party  sui)[)lyin,i;  articles  for  a  particnlar  jmr- 
pose  is  not  a  manufacturer,  hut  only  a  dealer,  it  is  held  in 
some  cases  that  he  does  not  impliedly  warrant  their  quality 
or  litnoss.*     It  1ms  been  held  in  New  York  that  the  im- 


iiato  any  specific  article,  liut  tinlurs 
gdoils  of  a  particular  (|uality,  (ir  tor  a 
particular  purpose,  au<l  tiiat  purpose 
i.s  Umowii  to  the  seller,  the  presuniii- 
tioii  is,  tl:u  purchaser  relies  upon  tiio 
iuilnuieiit  of  the  seller,  and  the  latter, 
by  iiuiler:aking  to  furuish  the  j,'oo(ls, 
iniplieiUy  uiulertakcs  they  shall  ho 
reasonah'.y  lit  for  the  purpose  for 
which  they  are  intended,  auil  he  will 
he  answerable  for  any  defect  in  the 
material  or  in  the  constiuctiou  by 
which  tiio  value  is  diniiuished.  Tiiis 
rule  a))i.lics  with  peculiar  force  where 
the  seller  is  the  luaiiul'acturer. "  On  a 
sale  by  a  manufacturer  of  bolts  to  a 
manufacturer  of  bands,  there  is  an 
iniiilied  warranty  that  the  bolts  arc  lit 
for  tlu!  pur])nse:  Ketchuni  r.  Wells,  I'J 
AVis.  ii.").  Ou  a  sale  of  leather  by  a 
maiuifact)i?er  to  a  shoe  luauufacturcr, 
there  is  au  implied  warranty  that  the 
leather  is  suitable  to  be  made  iuto 
shoes:  l)o\\niug  v.  Dearborn,  77  Me. 
4.")7.  Ou  a  sale  V)y  a  manufacturer  of 
piauos  of  a  ')iano  to  a  dealer  in  pianos, 
who  buys  t(  resell  or  to  let,  there  is  an 
implied  warranty  that  the  material 
aud  workmi.nship  are  good,  that  it  is 
adapted  to  the  uses  for  which  it  was 
made,  and  i.s  a  reasonably  good  musi- 
cal iustrununt:  Snow  r.  fSchouiaiker 
Mfg.  C^'o.,  G>  Ala.  Ill;  44  Am.  Kep. 
aUH.  The  manufacturer  of  a  boat  im- 
pliedly warrints  it  to  bo  tit  for  the 
trausportaticn  of  goods  ou  a  certain 
river,  where  he  sells  it  for  that  ])ur- 
posc:  Brentoi  r.  Davis,  8  I'daekf.  ;n7; 
44  Aui.  Dec.  71)9.  On  a  sale  of  whis- 
ky-barrels b/  a  manufacturer,  there 
is  an  implied  warranty  that  they  will 


hold  whisky  without  leaking;  Toland 
V.  Miller,  I)'.')  Ind.  IIST;  48  Am.  Kip. 
I'M.  A  manufacturer  of  fertili/cr.s 
warrants  that  th(^  article  is  jucrchant- 
able  and  reasonably  suit(;il  to  the  use 
intended,  lie  warrants  that  it  is  a 
manure,  that  it  is  reasonably  suited 
for  giving  additional  capacity  to  land 
to  protluce  a  crop:  Wilcox  v.  Hall,  .")I{ 
(la.  (>;>.').  A  manufacturer  of  vainisli, 
sidling  it  to  a  painter,  impliedly  war- 
rants ^hat  it  is  of  good  ipiulity  ami 
adapted  to  the  purpose  for  v.hieh  it  is 
bouuiit:  Bird  r.  .Mayer,  8  Wis.  'M'>-2, 

'  Harris   c.   Waite,  51    Vt.   481;    31 
Am.  Hep.  (i;t4. 

Mlriel)  r.  Cok,  GO  Mich.  3!,)7;  1  Am. 
St.  U.p.  nSi. 

^  I  (ounce  r.  Dow,  (14  N.  Y.  411; 
Bartlett  r.  lloppock,  .'54  N.  Y.  118;  88 
Am.  Dec.  4l.'8;  Wright  v.  Hart,  18 
Weml.  441);  Bragg  v.  Morrill,  4'J  Vt. 
4.");  '-'4  Am.  Kep.  1()'2;  Tilton  Co.  )•. 
Tisdale,  48  Vt.  83;  Farrow  >:  Anilrew.s, 
OS)  Ala.  1)1).  But  in  an  lMii;lish  ease 
(Brown  i\  Kdgington,  iScott  N.  K.  4%), 
the  plaintill'  sent  to  the  defcndant'a 
shop  —  the  defendant  was  a  dealer  iii 
ropes  — to  purchase  a  crane-rope,  tell- 
ing him  it  was  wanted  for  the  purpose 
of  raising  pipi's  of  wine  from  a  cellar. 
Tiie  del'cndant,  not  having  a  roi)e  of 
the  proper  thickness,  undertook  to 
have  one  made,  and  sent  his  servant 
to  the  plaintiU's  premises  to  take  the 
measure,  and  afterwards  to  li.x  the 
rope.  A  short  time  afterwards,  while 
some  of  the  plaintitl's  servants  were 
hauling  up  a  cask  of  wine,  the  rope 
broke,  the  barrel  was  stove  in,  aud 
the  wine  lost.     It  was  held  that  there 
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plied  warranty  that  a  manufactured  article  sold  by  the 
manufacturer  is  free  from  any  latent  defect  is  restricted 
to  such  defects  as  grow  out  of  the  process  of  manufacture, 
and  does  not  extend  to  defects  in  the  materials  employed.* 
On  the  other  hand,  in  Ohio,  a  contrary  doctrine  has  been 
announced.'^ 

There  is  no  implied  warrantj'^  against  a  necessary  and 
likely  depreciation  which  may  take  place  in  the  quality 
of  the  goods  between  the  time  of  the  sale  and  the  delivery 
into  the  hands  of  the  purchaser.  Thus  when  ale  was  sold 
in  Chicago  to  a  party  in  Montana,  it  was  held  that  there 
was  no  warranty  that  it  would  bear  transportation  to 
Montana.'^  There  is  an  implied  warranty,  however,  that 
goods  are  properly  packed.*  The  words  "  sound  order,"  as 
applied  in  a  contract  relating  to  tobacco  to  be  delivered 
to  a  numufacturer,  means  such  order  as  would,  with  ordi- 
nary care,  insure  the  sound  condition  of  the  tobacco  at 
the  time  of  its  arrival  at  the  place  where  it  is  to  be  manu- 
factured, and  for  a  reasonable  time  thereafter,  mitil  it 
could  be  used  in  the  course  of  manufacture.* 

Illustrations.  —  Plaintilt'  was  a  dealer  in  lamp-blnck;  tlio 
defendant,  a  manufocturer  of  printer's  ink.  The  phuntifT  sold 
several  barrels  of  lamp-black  to  the  defendant,  tlie  latt*  r  saying 
that  ho  nuist  be  very  particular  in  having  black  tint  woulcl 
make  printer's  ink;  that  bhick  for  carriage  use  would  not  do. 
Tho  barrels  were  not  examined.  Held,  that  tliere  was  an  im- 
plied warranty  that  the  black  should  be  suitable  for  the  manu- 
facture of  printer's  ink:  Murray  v.  Sinifh,  4  Daly,  277.  Plaintiff 
bought  a  quantity  of  liay  of  defendant  in  his  barn,  but  did  not 
examine  it,  saying  that  he  could  not  tell  by  that,  but  he  wantcil 
hay  for  his  oxen  during  spnng  and  summer.  Defenda  it  replied 
that  it  was  good  hay,  cut  round  the  barn.    Wiien  plaintiff  camu 


was  an  ini]ilie(l  warranty  that  the  ropo 
shouM  be  tit  for  the  purpose  for  whicli 
it  was  rccpiireil,  and  the  ilefi'mlaiit 
was  hehl  lialtlc;  and  that  the  rule  was 
not  limited  to  cases  where  tlie  vendor 
was  also  tho  manufacturer  of  tiio 
vehicle,  hut  extended  to  all  cases 
wlicre  the  buyer  relied  upon  the  skill 
and  judgment  of  the  seller.     And  see 


Biggo  i\  Parkinson,  7  Huil.  &  N.  It.lo; 
Gammell  v.  (Uiid)V,  52  Ga.  504. 

1  Jloe  V.  Sanborn,  21  N.  Y.  55--';  7S 
Am.  Dec.  163. 

^  Kodgers  V.  Niles,  11  Ohio  St.  48. 

3  Leggat  V.  San.ls,  GO  Ifl.  1.58. 

■*  Mann  v.  Evorston,  32  Ind.  3")."). 

^  Reynolds  v.  Palmer,  21  Fed.  Itep. 
433. 
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to  receive  the  hay,  he  found  it  wortlilcss,  and  not  such  hay  as 
grew  around  the  harn.  Jlcld,  that  he  could  recover  on  the  im- 
plied warranty:  Bealsy.  0??u.s^w(/,  24  Vt.  114;  58  Am.  Dec.  loO; 
French  v.  Vinimj,  102  ^lass.  132;  3  Am.  Kep.  440.  J.  &  Co.^ 
were  manufuctrrers  of  tohacco,  and  G.  was  a  manufacturer  of 
tobacco-hoxes.  It  is  well  known  in  the  trade  that  boxes  for 
packing  to))acco  in  must  be  made  of  dry  and  seasoneil  wood, 
otherwise  the  tobacco  will  mold  and  become  damaged.  G. 
agreed  to  furnish  J.  &  Co.  during  the  season  of  187G  us  many 
boxes  as  the  latter  would  use  in  their  business,  ul  a  certain 
price,  and  under  this  agreement  did  supply  a  great  many,  into 
whicli  J.  &  Co.  packed  their  tobacco  and  shijiped  it.  But  nuich 
of  this  molded  in  consequence  of  the  boxes  being  made  of 
green  timber.  Held,  that  G.  was  liable  on  an  implied  warranty 
that  the  boxes  should  be  fit  for  the  purpose  of  packing  tobacco: 
Gerst  V.  Jones,  32  Gratt.  524;  34  Am.  Rep.  773.  Cheese  was 
bought  for  a  certain  purpose,  for  a  full  price,  without  examina- 
tion, and  the  purpose  was  disclosed  to  the  defendant;  but  by 
the  unskillfulness  in  the  manufacture,  latent  maggots  were  in 
the  cheese,  which  rendered  it  unfit  for  the  purpose  in  view. 
Held,  that  a  warranty  would  be  implied  that  the  article  was  fit 
for  the  purpose  specified,  and  free  from  latent  defects:  Pease  v. 
Sabin,  38  Vt.  432;  91  Am.  Dec.  364.  Defendant  sold  to  plain- 
tiff a  shaft  for  the  purpose  of  driving  machinery,  and  defendant 
was  not  the  maker  of  the  shaft,  but  had  turned  and  prepared  it 
for  the  pulleys,  and  the  shaft  afterwards  broke  by  reason  of  a 
defect  in  the  original  manufacture,  not  caused  by  defendant, 
and  not  discoverable  by  any  ordinary  inspection  or  examina- 
tion. Held,  that  there  was  no  implied  warranty,  and  that  de- 
fendant was  not  liable:  Bragg  v.  Morrill,  49  Vt.  45;  24  Am.  Rep. 
102.  A  piano  manufacturer  sold  to  a  dealer  a  piano,  the  case 
of  which  soon  began  to  check,  and  the  dealer  was  obliged  to  sell 
it  at  a  reduced  price.  A  third  person  made  tlie  case  for  the 
manufacturer,  who  knew  that  the  dealer  bought  the  piano  to 
sell  again.  Held,  that  the  dealer  had  no  cause  of  action  against 
the  manufacturer:    Wilson  v.  Laxorence,  139  Mass.  318. 

§  2375.  Executory  Contracts.  —  In  executory  contracts 
of  sale,  the  rule  is  caveat  vendilor,  not  caveat  emptor. 
"  Executory  contracts  of  sale  do  not  depend  on  the  same 
principles  as  executed  contracts Where  a  con- 
tract is  exc^.itory, — that  is,  to  deliver  an  article,  not  de- 
fined at  the  time,  on  a  future  day,  —  whether  the  vendor  has 
at  the  time  an  article  of  the  kind  on  hand,  or  it  is  after- 


^^ 
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wards  to  bo  procured  or  iiuuiufacturcd,  the  contract  carries 
witli  it  an  obligation  tluit  tlie  article  shall  be  merchant- 
able,—  at  least  of  medium  quality  or  goodness."*  But 
where  a  known,  described,  and  delined  article  is  ordered, 
and  the  [)urchaser  gets  what  he  ordered,  there  is  no  war- 
ranty that  the  article  will  answer  the.  particular  purpose 
for  which  he  bought  it.''     The  manufacturer  of  an  article 


'  Hargous  v.  Stone,  5  N.  Y.  8(5; 
Woo.llo  V.  Wliitu.'y,  23  Wis.  55;  i»!) 
Am.  Doe.  lO'i;  Howard  v.  llooy,  '2',i 
Weuil.  .S50;  .So  Am.  Due.  572;  "lieed 
r.  llaii.lle,  'J'J  N.  Y.  385;  86  Am.  Dee. 
305;  Norris  v.  LaFargo,  3  E.  D.  Smith, 
37'J;  Clow  V.  Meriiorsou,  1  liosw.  48t); 
Hamilton  v.  (iuiiyard,  3  Keyes,  40; 
Balieook  v.  Trice,  IS  HI.  420;  08  Am. 
Doe.  500;  Fisk  r.  Tank,  12  Wis.  270; 
78  Am.  Dec.  737;  Pago  v.  Ford,  12 
Iiid.  4t);  Sweat  r.  Sliumway,  102  Mass. 
305;  3  Am.  Kei).  471.  In  Edwards  v, 
Hathaway,  1  I'liila.  547,  Sharswood, 
J.,  said:  "The  general  rule  at  law  is, 
that,  upon  the  sale  of  any  article  of 
niereliaudise,  the  seller  does  not  be- 
come ri.'sponsil)le  for  the  quality  of 
the  article  sold,  unless  ho  eitiier  ex- 
pressly warranted  the  quality,  or 
made  a  false  and  fraudvdont  represen- 
tation in  regard  to  it.  Tiiis  rule,  liow- 
ever,  is  subject  to  some  reasonable 
exceptions.  It  does  not  apply  where 
the  purchaser  has  no  opportunity  of 

ins[)eeting   the   article I  take 

it,  the  same  modilication  of  the  general 
rule  applies  when  a  coal-doaler  gives 
an  order  to  tlie  agont  for  coal  to  be 
.sent  to  him  from  tlie  mine;  it  is  an 
implied  term  of  the  contract  that  the 
eoal  shall  be  of  a  merehantable  char- 
acter. It  would  not  be  allowed  in 
such  a  case  that  the  seller  should,  in 
compliance  witii  such  an  order,  send 
an  article  which,  though  it  might  still 
pass  muster  by  the  name  of  coal,  was 
composed  of  one  half  slate  or  stone. 
If  would  be  ditl'eront  if  a  man  went 
into  a  coal-yard  and  purchased  a  quan- 
tity of  coal  there  lying.  His  eyes,  in 
sueli  a  case,  are  his  market;  and  if  he 
distrusts  his  own  judgment,  he  should 
take  tlie  opinion  of  those  who  are  ac- 
quainted with  the  article,  or  require 
the  seller  to  warrant.  But  a  man's 
eyes  are  of  uo  use  to  him  when  he  ia 


buying  something  in  the  bowels  of  the 
earth  fifty  or  a  hundred  miles  dis- 
tant." 

-  Davis  V.  Murphy,  14  Ind.  150; 
Holden  V.  Clancy,  58  Barl).  5!I0.  In 
OUivant  v.  Bayli^y,  5  Q.  B.  288,  the 
])laintitl' was  the  owner  and  manufae- 
turer  of  a  jiatont  machine  for  printing 
in  two  colors.  The  defendant  looked 
at  the  machine  on  the  plaintiff's  prem- 
ises, and  ordered  one,  plaintiff  under- 
taking in  writing  to  make  him  "a 
two-color  printing-machine  on  my  pat- 
ent principle."  The  machine  was 
made  and  delivered,  but  the  defend- 
ant refused  to  pay  for  it,  on  tlie  ground 
tliat  it  had  been  found  useless  for 
printing  in  two  colors.  The  jury 
were  told  that  if  the  machino  de- 
scrilied  was  a  known,  ascertained  ar- 
ticle ordered  by  the  defendant,  he  was 
liable,  whether  it  answered  his  pur- 
pose or  not;  but  that  if  it  was  not  a 
known,  ascortaiuod  article,  and  de- 
fendant had  merely  ordered  and  plain- 
titi'  agreed  to  supply  a  machine  for 
printing  two  colors,  the  clcfendant  v  is 
not  liable  unless  it  would  do  so.  The 
plaintiff  had  a  verdict,  which  was  sus- 
tained on  appeal,  where,  the  defend- 
ant's counsel  arguing  that  the  contract 
w^as  to  be  construed  as  rcijuiring  an 
instrument  which  should  be  reason- 
ably fit  for  printing  in  two  colors, 
^Vightman,  J.,  answered:  "You  con- 
tend that  if  the  principle  is  not  really 
adapted  to  the  purpose  ho  mnst  send 
something  not  according  to  tiio  prin- 
ciple." hi  Chanter  v.  Evans,  4  Mecs. 
&  W.  3U8,  the  chief  baron  said: 
"The  question  is,  whether  or  no  tlio 
order  has  not  been  complied  with  in 
its  terms.  What  is  the  oriler  ?  It  is 
an  order  for  one  of  those  engines  of 
which  the  plaintiff  was  knowu  to  be 
the  patentee.  He  was  not  obliged  to 
know  the  object  or  use;  to  which  tlio 
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according  to  specifications  furnished  by  his  enii>lovcr 
does  not  impliedly  warrant  that  it  will  answer  the  }iur- 
posc  for  which  it  was  intended  by  the  projector.  In  such 
case,  the  risk  is  on  the  latter.  A  inei-hanic  is  bound  only 
to  do  his  work  in  a  skillful  jnanner,  and  according  to 
directions,  and  upon  so  doing,  is  entitled  to  reasonable 
compensation,  although  the  machine  wliolly  fails  to  per- 
form its  intended  oOice.'  So  the  law  imi)lios  that  books 
are  to  be  printed  in  a  skillful  and  worknumlike  manncu-, 
Avhcre  an  agreement  is  made  to  print  and  deliver  a  speci- 
fied number  of  copies.^ 

r I, LUSTRATIONS. —  Defendants  agreed  to  make  and  deliver  to 
plaintiffs,  at  a  future  day,  for  a  stipulated  price,  three  steam- 
boilers  to  be  used  in  running  the  engines  in  the  plaintiffs' 
rolling-mill.  Held,  that  it  was  impliedly  stipulated  in  the  con- 
tract  that  the  boilers  should  be  free  from  all  such  defects  of 


(IffiMidaut  meant  to  apply  it,  and  it  is 
ailinittod  there  is  no  fraud.  If,  when 
tlh'  ](I;ii!ititl'  received  such  an  ordei-,  lie 
had  known  it  couhl  not  i)o  so  applied, 
aii<l  felt  that  the  defendant  was  under 
some  misapprehension  on  tlie  subject, 
and  that  he  was  l)uyiiig  a  tiling  <m 
tlie  su[ipasition  that  lie  could  apply  it 
to  that  use,  when  the  phiiutill'  very 
Well  knew  he  could  not,  in  that  case  it 
might  all'ect  the  contract  on  the  f^round 
of  the  su])pressiou  of  a  material  fact. 
That  might  bo  a  question  for  the  jury. 
Or  if  the  terms  of  the  contract  were 
projiosed  by  the  plaintiff  himself,  such 
as,  '  I  will  send  yoii  one  of  my  smoke- 
consiimin<5  furnaces,  which  shall  suit 
your  brewery,'  in  such  a  case  that 
Mould  be  a  warranty  that  it  would 
suit  a  bi-cwery.  But  in  this  ease  no 
fraud  whatever  is  suggested,  and  the 
case  is  that  of  an  order  for  the  pur- 
chase of  a  spccitic  chattel  which  tho 
buyer  himself  describes,  believing, 
indeed,  that  it  will  answer  a  particular 
]i!irpose  to  which  he  means  to  put  it; 
liut  if  it  does  not,  ho  is  not  the  less 
on  that  account  bound  to  pay  for  it. 
'I'he  seller  does  not  know  it  will  not 
suit  his  purpose,  ami  tho  contract  is 
complied  with  in  its  terms.  It  appears 
to  me  that  this  is  tiie  ordinary  case  of 
a  man  who  has  liad  the  misfortune  to 


order  a  particular  chattel  on  the  sup- 
position that  it  will  answer  a  jiarticu- 
lar  ]iurposi',  i)ut  lie  liiuls  it  will  not." 
And  I'arke,  IJ.,  puts  this  illustration: 
"  Su|ipose,"  says  he,  "a  party  olf'ered 
to  sell  me  a  horse  of  such  a  description 
as  would  suit  my  carriage,  he  could 
not  llx  on  me  a  liability  to  [lay  for  it, 
unless  it  were  a  liorse  tit  for  the  pur- 
pose it  was  wanted  for;  but  if  1  de- 
scribe it  as  a  particular  bay  horse,  in 
that  case  the  contract  is  pen-formed  by 
his  sending  that  horse;  and  it  ap[(ears 
to  me  the  pi'esent  is  a  similar  case. 
....  The  purchase  is  of  a  dclined 
and  welbkiiowu  machine.  The  [dain- 
tiff  has  performed  his  part  of  the  con- 
tract by  semling  that  niachim',  and  it 
is  the  defendant's  concern  whether  it 
answers  the  purpose  for  wliich  ho 
wanted  to  use  it  or  not.  As  I  read 
the  contract,  all  the  plaintitt'  has  to  do 
is  to  send  his  patent  nuichine,  and 
whether  it  answers  the  purpose  of  the 
defendant  or  not,  with  that  the  ]il  in- 
titl'  has  nothing  to  do;  he  has  form  1  ed 
the  machine  contracted  for,  and  1  e  is 
entitled  on  that  contract  to  recmti 
the  stipulated  price." 

'  Kicketts  ('.  Sisson,  9  Dana,  S5S;  35 
Am.  Dec.  141. 

■^  ( iould  V.  ]}auks  and (Jould,  S  Wend. 
502;  24  Am.  Doc.  UO. 
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inaterial  and  workmanship,  whether  latent  or  otherwise,  as 
would  render  them  unfit  for  the  usual  purposes  of  such  hollers; 
liodgers  v.  Nlles,  11  Ohio  St.  48,  78  Am.  Dec.  290.  The  defend- 
ant, a  hrevver,  sent  to  the  plaintifl',  who  was  the  inventor  and 
manufacturer  of  a  furnace  known  as  (Chanter's  Smoke-con- 
suming Furnace,  the  following  order:  "Send  mo  your  patent 
hoi)per  anil  apparatus,  to  Ht  up  my  hrewery  copper  v.ith  your 
smoke-consuming  furnace."  The  i)laintiff  did  so,  the  furnace 
was  set  up,  hut  it  turiictl  out  to  he  no  use  for  the  purposes  of  a 
hrewery.  ITchl,  that  there  was  no  imi)lie(l  warranty  that  it  was 
suitahle  for  such  a  i)urpose:  Chanter  v.  Ilnpldns,  4  Mees.  &  W 
3U0.  The  contract  was  for  ten  tons  of  "A  No.  1  pig-iron."' 
The  defendant  purchased  it  for  castings,  hut  it  turned  out 
to  he  not  at  all  the  kind  of  iron  for  that  purpose.  Held,  that 
there  was  no  warranty  that  the  thing  was  fit  for  that  pur- 
pose: Port  Carbon  Iron  Co.  v.  Groves,  68  Pa.  St.  149.  The 
defendant  sold  the  plaintiff  150  harrels  of  an  article  manufac- 
tured hy  him,  called  Chappell's  Fertilizer,  to  he  used  on  his 
land.  The  stuff  turned  out  to  he  of  little  use  for  fertilizing 
purposes.  Held,  that  no  action  would  lie,  there  was  no  war- 
ranty, hecause  it  was  the  sale  of  a  specific,  ascertained,  and 
defined  article:  Mason  v.  Chnppell,  15  Gratt.  572.  The  defend- 
ants ordered  of  the  plaintiff,  who  was  a  dealer  in  iron,  ten  tons 
of  "XX  pipe-iron,"  to  be  used  in  the  manufacture  of  castings 
for  farming  instruments,  which  required  soft,  tough  iron.  The 
plaintiff'  furnished  the  iron  of  the  brand  specified,  but  when 
used  by  defendants  was  found  not  to  answer  the  purpose,  being 
hard  and  brittle.  Held,  that  there  was  no  warranty  by  plain- 
tiff' that  the  iron  was  fit  for  the  manufacture  of  farming  imple- 
ments: Bounce  v.  Doiv,  G  Thomp  &  C.  G53;  64  N.  Y.  411. 

§  2376.  Sale  of  Goods  by  Description. —  Upon  a  sale 
of  goods  by  kind  or  description,  in  the  absence  of  an  cx- 
l^ress  stipulation  as  to  the  quality,  it  is  an  implied  con- 
dition of  the  contract  tliat  the  seller  shall  su})ply  such 
goods  as  are  comincrcially  known  under  the  description, 
and  of  a  raerchantablo  or  salable  quality,  and  in  a  mer- 
chantable state.'     Thus  a  sale  of  goods  described  in  a  sale 

1  Laing  v.  Fiilgeon,  6   Taunt.   lOS;    Com.  B.  G19;  Nichols  v.  Godts,  10  Ex. 


Gardiner  v.  Gray,  4  Camp.  144;  Jos- 
ling  V.  Kingsforil,  13  Com.  B.,  N.  S., 
447;  32  L.  J.  Com.  P.  94;  Jones  v. 
Just,  L.  11.  3  Q.  B.  199;  37  L.  J.  Q.  B. 
89;  Borrelvins  v.  Buvan,  3  Rawle,  'J3; 
23  Am.  Doc.  S5;  Dailey  v.  Green,  15 
Pa.    St.    125;   Wider  v.   Schilizzi,   17 


191;  Jenningc  V.  Gratz,  3  Ilawie,  l(i8; 
23  Am.  Dec.  Ill;  Honshaw  r.  Rol)ins, 
9  Met.  83;  43  Am.  Dec.  3(J7;  Van 
Wycii  V.  Allen,  U9  N.  Y.  Gl;  25  Am. 
Rep.  13(3;  Hawkins  v.  Pemberton,  51 
N.  Y.  J  98;  10  Am.  Rep.  595. 
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i7;  Van 
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note  as  "  prime  quality  winter  oil"  amounts  to  a  warranty 
that  the  article  sold  agrees  with  this  description;'  so  where 
the  goods  are  described  as  "  winter-pressed  sperm  oil,"  this 
is  a  warranty  that  the  oil  is  winter-pressed;^  a  description 
of  the  article  as  "  blue  paint"  is  a  warrai\ty  that  it  is  blue 
paint;^  a  sale  of  "Parkins's  Crooked  Brand"  of  tobacco 
imports  that  it  is  of  that  brand; ^  a  sale  of  "ice"  imports 
that  it  is  of  a  "  fairly  merchantable  quality  ";^  a  sale  of 
"choice,  sugar-cured,  canvassed   hams"  implies   a   war- 
ranty that  the  haras  are  as  described;"   the  use  of  the 
word  "  Haxall,"  in  a  sale  note  for  flour,  is  a  warranty  that 
the  flour  is  "Haxall",^  if  wool  sold  in  sacks  be  marked 
on  the  sacks  and  described  in  the  invoice,  by  the  author- 
ity of  the  seller,  as  being  of  a  certain  quality,  there  is  a 
warranty  by  tlie  seller  that  the  wool  is  of  that  quality.'* 
But  where  one  agrees  to  furnish  an  article  similar  to  a 
certain  model  or  design,  there  is  no  implied  warranty  of 
quality  beyond  conformity  to  the  model  or  design;*  and 
one  who  in  good  faith,  and  without  warranty,  sold  to  a 
refiner}' as  "Manila  sugar"  an  article  known  in  commerce 
by  that  designation  was  held  entitled  to  recover  the  agreed 
price,  although  the  article  delivered  contained  four  per 
cent  of  sand/° 

Illustrations.  —  A  bottle  manufacturer  agreed  to  furnish  a 
lot  of  "export-beer  bottles."  Held,  that  tliere  was  no  imj)li('d 
warranty  that  the  bottles  furnished  could  be  subjected  to  the 
steaming  process,  to  destroy  the  germs  of  fermentation,  without 
breaking-  Ottawa  Bottle  etc.  Co.  v.  Gunther,  31  Fed.  Rep.  208. 
Upon  a  sale  of  coal,  the  vendor  warranted  that  it  "should  be  of 
good  quality,  and  of  as  good  quality  as  certain  coal  then  being 

'  Hastings  v.  Lovering,  2  Pick.  214;  594;  54  Am.  Rep.  30.     IJut  see  Ryan 

1.*?  Am.  Dec.  420.  r.    Ulmer,  108   Pa.  St.  332;    5G   Am. 

-  Osgood  V.  Lewis,  2  Har.  &  G.  495;  Rep.  210. 

IS  Am.  Dec.  317.  '  Flint  v.  Lyon,  4  Cal.  17;  Bertram 

^  Borrekins  v.  Bevan,  3  Rawle,  23;  v.  Lyon,  1  McAU.  53. 

23  Am.  Dec.  85.  **  Richmonil  Trading  etc.  Co.  v.  Far- 

*  Hyatt  V.  Boyle,  5  Gill  &  J.  110;  25  quar,  8  Blackf.  80. 

Am.  JJec.  276,  "  Cosgrove    v.    Bennett,    32    Minn. 

'  Warner  «.  Arctic  Ice  Co.,  74  Me.  371. 

475.  "*  Gossler  i\  Eagle  Sugar  Refinery, 

"  Forcheimer  v,  Stewart,  65  Iowa,  103  Mass.  331. 
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landed  at  the  mills  of  Havens"  in  tlie  same  c^t^^  ndd,  that 
this  was  a  warranty  of  the  good  quality  of  the  coal,  even  tliouph 
it  appeared  that  there  were  no  such  mills  as  those  described  in 
the  terms  of  the  warranty:  J'carson  v  Martin,  38  Wis.  2G5. 
Defendant  gave  plaintiffs,  manufacturers  of  safes,  a  written  or- 
der for  a  "No.  4  safe  with  combination  lock,"  and  plaintiffs  sent 
a  safe  answerable  to  tlie  order.  Held,  that  there  was  no  implied 
warranty  as  to  the  merits  or  usableness  of  the  lock,  but  only 
that  it  should  bo  such  us  the  order  called  for:  Tilton  Safe  Co. 
V.  Tisdale,  48  Vt.  83. 


§  2377.  Sale  of  Articles  of  Food.  —  On  the  sale  by 
dealers  of  articles  intended  for  food,  there  is  an  implied 
warranty  that  they  are  wholesome.^  But  this  rule  does 
noi/  ■"  where  the  articles  are  sold,  not  for  immediate 
do!,  Ti  ise,  but  to  be  traded  in  or  sold  again.''  Upon 
the  sale  of  a  cow  by  a  farmer  to  retail  butchers,  there  is 
nc  ■  , plied  warranty  that  she  is  fit  for  food,  although  ho 
knows  11. at  tuey  buy  her  for  the  purpose  of  cutting  her  up 
into  beef  for  immediate  domestic  use.^  So  a  warranty 
that  hogs  are  fit  for  food  is  not  implied,  where  farmers 
who  are  not  dealers  in  provisions  kill  hogs  and  sell  them, 
knowing  that  the  purchasers  intend  them  for  domestic 
use.* 

Illustrations.  —  One  sold,  for  the  purpose  of  being  fed  to  a 
cow,  part  of  a  lot  of  hay  on  which  he  knew  white  lead  to  have 
been  spilt,     Held,  liable  for  her  loss  from  the  effect  thereof, 


'  Van  Bracklin  v.  Fonda,  12  Johns. 
46S;  7  Am.  Dec.  3'V,);  Hylaml  v. 
Sherman,  2  E.  D.  Smith.  234;  Wriglit 
V.  Hart,  ]•^  Wend.  41'J;  Buich  v. 
8|)eucor,  15  Hun,  504;  Ely  v.  O'ljCary, 
2  E.  D.  Smith,  :^()1;  .Miller  v.  Seherder, 
2  N.  Y.  207;  McNaug;hton  ;;.  .Toy,  1 
AVeek.  Not.  Cas.  470;  Ryder  r.  Neitge, 
C  JIuisk.  340;  Hoover  v.  Peters,  18 
Mich.  51;  Winsor  y.  Loinhard,  IS  Pick. 
Gl.  A  baker  impliedly  warraut.s  the 
wholesomeness  of  the  bread  which  he 
sells  at  a  discount  to  the  pc<Uller  who 
distributes  it:  Sinclair  v.  Hathaway, 
57  Mich.  00;  58  Am.  Rep.  327.  A 
warranty  is  implied  on  a  sale  of  drugs 
by  a  druggist:  Jones  r.  George,  56 
Tex.  149;  42  Am.  Rep.  689. 


*  Moses  V.  Mead,  1  Denio,  378;  43 
Am.  Dec.  076;  Emerson  v.  Brigham,  10 
Mass.  ]!»7;  (i  Am.  Dec.  109;  Ryder  ?•. 
Neitge,  21  Minn.  70;  Humphreys  ?.-. 
Comline,  8  lUaekf.  510;  Divine  v. 
Mct'ormick,  50  Barb.  110;  Howanl 
V.  Emerson,  110  Mass.  320;  14  Am. 
Rep.  008.  AVhere  hogs  are  bought 
for  market,  there  is  an  implied  war- 
ranty of  fitness,  the  seller  knowing 
the  purpose  of  the  purchase:  iiest 
r.  Flint,  58  Vt.  543;  50  Am.  Rep. 
570. 

^  Howard  V.  Emerson,  110  Mass.  320: 
14  Am.  Rep.  008. 

*  Giroux  p.  Stedman,  145  Mass.  439; 
1  Am.  St.  Rep.  472. 
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although  ho  liad  carefully  endeavored  to  separate  and  remove 
thedaiuaped  hay  and  thouglit  he  liad  succeeded:  Frcnrhv.  Vln- 
in<i,  102  jNIasH.  182;  8  Am.  Rep.  440.  A  farmer  hought  of  a 
miller  a  sack  of  bran  for  his  cows.  Before  it  was  removed  inmi 
the  mill,  two  copper  clasps  accidentally  fell  into  it,  without 
negligence  on  the  miller's  part,  and  one  of  the  cows  swallowed 
them  and  was  killed  thereby.  The  bran  was  part  of  a  quantity 
on  hand  open  to  inspection.  There  was  no  express  warranty. 
Ilcht,  that  the  buyer  had  no  remedy  against  the  seller:  Luhciis 
V.  Freiund,  27  Kan.  664;  41  Am.  Rep.  420. 

§  2378.  Sale  of  Goods  by  Sample. — If  goods  are  sold 
by  a  sample  shown  to  the  buyer,  the  goods  delivered  must 
correspond  in  quality  to  the  sample.^  On  a  sale  by  sam- 
ple, however,  there  is  no  implied  warranty  of  merchanta- 
bility; "for  the  seller,  by  exhibiting  the  sample,  and 
imj)liedly  agreeing  to  bind  himself  that  the  bulk  of  the 
goods  sold  shall  be  equal  to  the  sample,  is  thus  supposed 
to  relieve  himself  from  all  other  liability  in  the  matter, 
and  therefore  to  exclude  from  the  contract  the  implied 
stipulation  of  merchantability,  on  the  principle  of  expres- 
sum  facit  ccssare  taciturn."  ^  An  exception,  however,  to 
this  rule  exists  Avhere  the  quality  cannot  be  judged  of 
from  the  sample.^ 


'  Leake  on  Contracts,  408;  Brarlford 
V.  Manly,  i;i  Muss.  ]:'.S;  7  Am.  Dec. 
1-22;  Williams  r.  SiKifford,  8  I'ick.  'JoO; 
Dickenson  i\  Uay,  7  Allen,  '29;  8I{ 
Am.  Dec.  UoO;  Moses  i:  Mciul,  1 
Henio,  378;  i'.i  Am.  Doc.  ()7(i;  Oneida 
!Mf'g.  Soc.  V.  Lawrence,  4  Cow.  410; 
(rullaglier  v.  Waring,  i)  Wend.  20; 
Koornian  v.  Jenkins,  12  Wend.  SlUi; 
27  x\in.  Dec.  158;  Waring  i\  Mason, 
IS  Wend.  425;  llargons  r.  Stone,  5 
N.  Y.  73;  Kicks  c.  Dallaimnty,  8  Port. 
140;  Day  r.  llaguet,  14  Minn.  27:{: 
Brantley  i\  Thomas,  22  Tex.  270;  7.'{ 
Am.  Dec.  204;  Otts  v.  Alderson,  10 
Smedes  &  M.  470;  Borreknis  r.  IJcvan, 
!i  Rawle,  37;  Hanson  r.  Hnsse.  45  111. 
4<)8;  Uunther  v.  Atwell,  I'J  Md.  l.')7; 
Magee  v.  Billingsly,  8  Ala.  07'.*; 
Uurney  v.  R.  R.  Co.,  58  N.  Y.  504; 
Fraley  r.  Bispham,  10  Pa.  St.  .S20:  51 
Am.  Dec.  487;  Fuller?'.  Cowell,  8  La. 
Auu.  130;  58  Am.  Dec.  070;  Mine  v. 


Donnell,  12  La.  Ann.  .3(59;  Hall  v. 
Plassan,  19  La.  Ami.  11:  Boyd  v.  Wil- 
son, 83  Pa.  St.  :!19;  24  Am.  Rep.  170. 
These  later  Pennsylvania  cases  hold 
that  on  such  a  sale  the  warranty  is 
only  that  the  goods  sliall  be  of  tlie 
same  kind  or  species;  that  there  is  no 
warranty  that  they  shall  be  of  the 
same  gra<le  or  quality:  Myer  v. 
Wheeler,  05  Iowa,  390;  Dayton  v. 
Hoairlaud,  .39  Ohio  St.  071;  Cotiiad  r. 
Dator,  2  liiss.  :i42;  Foot  v.  LJentlv,  44 
N.  Y.  100;  4  Am.  Rep.  052;  Hubbard 
V.  Geori;o,  49  111.  275. 

'^  Hiddlo  on  Warranty,  sec.  159; 
Parkinson  v.  Lee,  2  F  ist,  314;  Itauilall 
V.  Newson,  L.  R.  2  Q.  15.  Div.  102; 
Sands  p.  Taylor,  5  Johns.  395;  4  Am. 
Dec.  374;  Gatchet  v.  Warren,  72  Ala. 
288. 

^  -Mody  V.  Gregson,  L.  R.  4  Ex.  49; 
Boyd  V.  Wilson,  83  Pa.  St.  325;  24 
Am.  Rep.  170. 
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Tlio  mere  production  of  a,  sample  does  not  make  the 
ti'jinsaction  a  sale  by  sample,  so  as  to  raise  an  implied 
warranty  that  the  goods  in  bulk  are  equal  in  all  respects 
to  the  sample  exhibited."  To  constitute  a  sale  by  sample, 
the  contract  must  have  been  made  solely  with  reference 
to  the  sample  exhibited;  both  parties  must  have  under- 
stood that  they  were  dealing  U})on  the  understanding  that 
the  bulk  was  like  the  sample;^  nor  when  the  purchaser 
of  goods  in  bales  cuts  open  and  examines  some  of  them, 
and  has  ample  opportunity  to  do  so  with  the  rest.^  The 
drawing  of  fresh  samples  by  a  purchaser  of  packed  cotton 
to  ascertain  if  they  correspond  with  the  first  samples 
does  not  make  it  any  the  less  a  sale  by  sample,  and  the 
vendor  is  liable  on  his  warranty  if  the  bulk  of  the  cotton 
does  not  correspond  with  the  samples.'"  If  the  goods  con- 
sist of  different  varieties  of  the  same  article,  and  the 
sample  is  formed  by  mixing  proportional  parts  of  the 
different  varieties  and  qualities  together,  the  warranty  is 
that  the  whole  quantity  if  mixed  together  would  be  of  a 
quality  equal  to  the  sample.  It  is  no  breach  of  the  war- 
ranty that  some  of  the  packages  are  inferior  to  the  sample, 
so  long  as  it  fairly  represents  the  whole.®  A.  purchaser 
of  goods  by  sample,  not  examining  them  promptly,  but 
proceeding  to  sell  them  from  the  packages,  and  continu- 
ing to  do  so  for  several  weeks  before  giving  notice,  thereby 
waives  the  implied  warranty.^  An  examination  of  sam- 
ples, where  there  is  an  express  warranty,  is  no  waiver  of 
the  warranty.^ 

§  2379.     Warranty  of  Title.— The  vendee  of  property 
which  the  vendor  had  no  title  to  or  authority  to  sell  is 

1  Barnard  v.  Kellogg,  10  Wall.  38;  ♦  Beebee  v.  Robert,  12  Wend.  413; 

Salisl)ury  v.  Stainer,  19  Wend.  159;  32  27  Am.  Dec.  132. 

Am.  Dec.  4.37;  Beirne  t'.  l)ord,  5  N.  Y.  "Leonard    v.    Fowler,    44    N.    Y. 

95;    55  Am.    Dec.    321;    Cousiney  v.  289. 

Pear.sall,  40  N.  Y.  Sup.  Ct.  113.  «  MuUer  v.  Eno,  3  Duer,  421. 

''  Day  V.  Raguet,  14  Minn.  273.  i  Willinga  v.  Consequa,  1  Pet.  C.  C. 

=•  Salisbury    v.    Stainer,    19    Wend.  301. 
159;  32  Am.  Dec.  437. 
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Jiot  protected  ugaiust  tlio  claim  of  the  true  owner,  though 
lie  purchased  in  good  faith,  and  for  a  valuable  considera- 
tion.' In  this  country,  markets  o\'ert,  as  they  exist  in 
England,  are  unknown.^  The  owner  of  stolen  property 
may  maintain  an  action  for  its  value  against  a  person  who 
has  innocently  bought  it  from  the  thief,  and  resold  it  in 
good  faith,  if  the  property  itself  has  passed  b(>yond  the 
reach  of  the  owner.'  A  sale  of  stolen  property  by  an 
agent  for  the  benefit  of  the  principal,  both  being  inno- 
cent of  the  fact  that  the  property  was  stolen,  amounts  to 
conversion  by  the  agent,  and  makes  him  liable  to  the 
owner.*  But  to  protect  the  purchaser,  there  is  on  a  sale 
of  chattels  an  implied  warranty  of  title  in  the  seller.*  On 
every  sale  of  a  chattel  there  is  an  implied  warranty  of  its 
existence,  and  that  the  vendor  has  title  to  it."  An  action 
on  the  implied  warranty  of  title  may  be  maintained  by 
the  vendee  of  goods,  where  he  has  paid  for  them,  but  can 
obtain    no    title    thereto.^      And    a  warrantv    of  title    is 


'  Williams  r.  Merle,  11  Wend.  SO; 
S.l  Am.  Dec.  (iOl;  Mayors.  Wiltl)en,'er, 
(ia.  Dec.  20;  Hurtou  v.  Curyea,  40  111. 
:W0;  89  Am.  Dec.  3r)0;  Tool  v.  Ailkis- 
son,  1  Dana,  110;  Alexander  v.  Gus- 
iiian,  It)  La.  Ann.  '251;  Wheelwright 
)'.  Depeyster,  1  Johns.  471;  •i  Am. 
Dec.  ;U5;  Saltus  r.  Everett,  20  Wend. 
'.'ii7;  32  Am.  Dec.  541;  Larrowe  v. 
m-.m,  10  Ohio,  49S;  Carmichael  v. 
]5iuk,  10  Rich.  ;^:V2;  70  Am.  Dec.  220; 
Kohinson  v.  Skipworth,  2.3  Ind.  311; 
J'aweett  v.  O.-sborn,  32  111.  411;  83 
Am.  Dec.  278;  Wilson  i\  Crocket,  43 
Mo.  210;  97  Am.  Dec.  380;  Velsiau  v. 
Lewis,  15  Or.  nM;  3  Am.  St.  Rep.  184. 

■Fawcett  r.  O.sborn,  32  111.  411;  83 
Am.    Dec.   278;    Hanly  r.   Metzgar,  2 


*  Koch  V.  Rranch,  44  Mo.  542;  100 
Am.  Deo.  324. 

^  Defreeze  v.  Trumpor,  1  Joliiis.  274; 
3  Am.  Dec.  329;  Lanier  v.  Auld,  1 
Murpli.  :W;  3  Am.  Dec.  080;  Chism  r. 
Wood.s,  Ilanlin,  531;  3  Am.  Dec.  740; 
Royd  r.  Anderson,  1  Over.  438;  .'!  Am. 
Dec.  702;  Charnley  ».  Dnlles,  8  Watts 
&  8.  5;  Dorsey  r.  .Jackman,  1  Sorg.  & 
K.  42;  7  Am.  Dec.  Oil;  Perley  v. 
Raich,  23  Rick.  2S3;  34  Am.  Dec.  50; 
Strong?'.  Rarnes,  11  Vt.  221;  34  Am. 
Dec.  084;  ClianccUor  v.  Wiggins,  4  R. 
Mon.  201;  39  Am.  Dec.  499;  Rarton 
V.  Falicrty,  3  (!.  Oreenc,  327;  54  Am. 
Dec.  503;  Costigan  v.  Hawkins,  22 
Wis.  74;  94  Am.  Dec.  583;  lUirt  v. 
Dewev,  40  N.   Y.  283;  100  Am.   Dec. 


Yeates,  347;  Leckcy  v.  McDermott,  8  482;  VVhitaker  v.  Kastwick,  75  I'a.  St. 

Sei-g.   &  R.  5U0;    Hosack    v.  Weaver,  229;   Fawcett  r.    Oslmrn,   .32  111.  411; 

1   Veates,   478;    Roland   v.    Gundy,  2  83  Am.  Dec.  278;  Edgerton  v.  Michcls, 

Ohio,  203;  Wheelwriglit  V.  Depeyster,  00  Wis.  124 


1  Jdlms.  471;  3  Am.  Dec.  345;  Daine 
r.  Baldwin,  8  Mass.  518;  Towne  v. 
Cnllins,  14  Mass.  499;  Griffith  v. 
Fowler,  18  Vt.  390. 

'  Sharp  V.  Parks,  48  111.  511;  95  Am. 
Di  0.  505;  Kocli  v.  Branch,  44  Mo.  542; 
100  Am.  Dec.  325. 
249 


"  Lile  V.  Hopkins,  12  Smedes  &  M. 
299;  51  Am.  Dec.  115.  Implied  war- 
ranty of  soundness  ia  not  excluded  by 
express  warranty  of  title:  Trimmier  r. 
Thomson,  10  8.  C.  104. 

'  Rrowii  V.  Pierce,  97  Mass.  40;  93 
Am.  Dec.  57. 


g  2370 


CONTIIACTS 


3070 


iiTi|)lio(l,  also,  in  a  contnict  of  oxt-liungo.*  Siicli  wurraiity 
draws  to  it  any  artcr-acijnirc'd  right  of  tlio  warranto:.'' 
It  has  rofcronco  to  tho  sfalus  of  the  chattel  at  tho  date  of 
tho  warranty,  and  is  not  intended  to  protect  tho  title 
against  fntnro  events.' 

On  the  sale  of  negotiahlc  jiaper,  tho  seller  warrants  that 
it  is  liis  to  sell,  and  that  it  is  genuine.'*  On  the  sale  of 
a  land-warrant,  there  is  an  implied  warranty  that  it  is 
valid.''  On  the  sale  of  accounts,  there  is  an  implied  war- 
ranty that  they  are  genuine  and  owing."  The  vendor  of 
a  share  of  stock  impliedly  warrants  that  the  same  is  is- 
sued hy  the  duly  constituted  odicors  of  the  company,  and 
is  sealed  with  the  genuine  seal  of  the  coi'j)oration.  But 
not  that  the  share  has  not  been  fraudulently  issued  in 
excess  of  tho  charter  limit.^  A  seller  warrants  his  title 
where  his  sale  of  an  exclusive  right  to  manufacture  and 
sell  a  particular  article  was  procured  upon  the  representa- 
tion that  he  owned  the  exclusive  right  thereto,  and  that 
he  accpiired  it  from  another  under  a  written  agreement, 
whi(di  he  exhibitod.'* 

But  there  is  no  imi)lied  warranty  of  title  where  the 
seller  has  not  the  chattel  in  his  possession;"  nor  whore 
the  sale  is  by  an  agent,  either  public  or  private.'" 

'  I'atoo  V.  ri'ltoii,  48  Vt.  1S2.  '  People's  }{;iiik  r.  Kurt/,  99  V,\.  St. 

•^  Ciirrau  v.  Bunlsiill,  20  Fud.    Rep.  .S44;  44  Am.  lU-\>.  IIU.     Hut  sco  Wood 

Sli').  V.   Slu'ldoii,  4-J  X.   J.  L.  421;  3(5   Am. 

'■>  ]}k'wett   V.   Evans,   42   Miss.    S04;  Ri;p.  r>-2:i. 

Wliitworthv.  Carter.4:}Mi8s.  ((1;  May-  **  Costiffui  v.   Hawkins,  22  Wis.  74; 

licld  ('.  Bariiaia,  43  Miss.  270;  Algiers  94  An».  Doc.  r)S;{. 

lilack,  32  Tex.  lliS;  Kotcluuu  y.  Daw,  »  Straiitoii  v.   Clark,  :«)  X.   Y.  221; 

7  Cold.  532.  100  Am.  Deo.  4;{0;  lliiiitiiijidoii  r.  Hall, 

*  Boll  V.  Oafferty,  21  Ind.  411;  Mor-  3()  Me.  501;  5S  Am.  Deo.  7ti5;  Soott  r. 

riam    v.    Woloott,    3    Allen,    2.")S;    80  Hi.\,  2  Snood,  192;  G2  Am.    Deo.  4."kS; 

Am.    Deo.    159;   Thompson   v.    MoCuI-  Liiokoy  i\  iStoudor,  2  ind.  37t);  ISomI 

lough,  31   Mo.  224;  77  Am.  Doo.   G44;  v.  liopst.  2   Dall.  91;  Byrnsidt'  r.  Bi'ir- 

Flynn  v.   Allen,  57  Pa.  St.  482;  Mc-  dett,  15  W.  Va.  702;  Long  c.  llilK■kill^'- 

Cay  V.  Barber,  37  Ha,.  423;  Aldrich  v.  bottom,   28    Miss.    772;    {>4   Am.    D.m'. 

Jackson,  5  R.  I.  218;  Curtis  iJ.  Brooks,  118;    Storm  v.   Smitli,   43  Miss.   4117. 

37  Barb.  470.  Nor  will  ids  subse(juont  acquisition  of 

"  Presbury  v.  Morris,  18  Mo.  1G5.  a  good  title  inure  to  the  vendee's  l)oii- 

«  Gilchrist  ?;.  Hilliard,  53  Vt.  592;  .38  etit;  Scranton    ;•.  Clark,  39  N.  Y.  221; 

Am.  Rep.  700;  Kingsley  v.   Fitts,  55  100  Am.  Dec.  430. 

Vt.  293;  Alarshall  v.  Morgan,  58   Vt.  '"  Forsythe  v.    Ellis,  4  J.  J.  Marsh. 

60.  298;  20  Am.  Dec.  218.     As  a  shuriUs 
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Tl,„i,,,p,u,,,  warranty  of  tillo  i»  brnl^n,  if  ll„.  vo,„l„r 
'•"1  "o  lulo  at  tl,o  time  of  sal,.;'  or  wli-novor  ll,c  ,.,„- 
c  ..«..  ,»  actually  cli.,,„s.™s,.„  ,,y  a  l„.tt..r  ti.lo,  who       r 
•0  ..s  a  recovery  at  law  or  „ot.=     I„  an  actio  ,  for    1, 

lunl  li.m  the  imco,  tl,c  vendor  being  insolvent.' 

may  keep  the  goods  a  reasonable  ti.no  after  delivery  .m,! 

.ninlr:,':  ^»""""'^»- -«'»-ry  ^or  «"  omeio?;;       I 
am.nation  and  co,n,,ariso„,  under  the  circumstance,  „f 

oont.act      It  ,3  not  incun.bcnt  upon  the  buyer,  rcfusin.r 
the  goods  to  rctur.,  them;  it  is  sufficient  if  he  ^ivc  cdc  r 


sale:  \iitos  v.  Bond,  2  McCord,  382- 
K.iviH  y.  Murray,  2  Mill  Cast.  14.3;  12 
Aim.  Due.  Otil;  The  Mouto  AlWrc  <J 
;  l.eat  GIG;  flerbe.nont  „.  Sum'' 2 
MeCord    2(i4;    2   Bay,    1G7;    Dav   \ 

■fill  &  "^^f:  l^^l^'r^"  '••  C'.,„i,or,  i 
H.jl,  2SG;  htone  v.  Pointer,  5  M.u.f. 
-;V'  ,-^"'iyer  ?'.  Sheritf,  2  ]inv  Hi")- 
Worthy  V.  Jol,n.son,  8  (Ja.  2^i(;  5'j 
Am.  Dec  309.  Or  a  .ale  of  ehattel: 
nnnounce.l  as  nuule  l,y  virtue  of  a 
m,...t^..e:  Harris  tv  Lynn,  25  Kan. 
-01;  .it  Am.  Hep.  253, 


^^^  Tipton  V.    Triplett,   1   Met.  (Ky.) 

IvV^r?  '\^t''^t""'  3  Hayw.  (Ten,,.) 
M»;  'J  Am.  Dec.  740;  Salle  ,-.  Liyht  4 
Ala.  700;  39  Am.  Dec.  317   ^'^"*' * 

An.'Rep?'Si:  ''"""'  ''  ''''■  ''^^^  '' 
V  \^if\',^^  ''•  Miekson,  L,  R.  7  Cm,. 
Moullet,  0  Hurl.  &  N    2;}3-  •><)  L     J 
Hun,^40N.^'''''"''*'  "•   ^^^G^^vyi  23 

'^(jriuK^.lby,,  Wells,  L.  R.  IQ  Com. 
i  .  391;  44  L.  J.  Com.  P.  203. 
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Part   II.  — THE 


PARTIES    TO 
TKACT. 


THE    CON- 


CHA PTi:  II  c'xiir. 

I'ARTIKS   TO  fONTllACTS. 

§  2381.  Two  parties  e^suiitial  to  a  contract. 

§  2HS2.  Straiii^ur  to  contract  uiiforciii^  it. 

§  2.1S3.  Joint  iir.iiiii.sors  or  (li;l)tors. 

§  2384.  Joint  proniioi'i's  or  creditors. 

§  2385.  Several  contracts. 

§  238C.  Joint  and  several  contracts. 

§  2387.  Test  whether  contract  joint,  or  joint  and  several. 

§  2381.     Two  Parties  Essential  to  a  Contract. — Two 

parties  are  essential  to  every  contract/  though  one  of  tlio 
parties  may  not  be  in  existence  at  the  time,  or  at  '-^ast 
not  ascertained;  as  in  the  case  of  an  offer  of  a  i  •(!, 
whicli  may  be  accepted  by  any  one  performing  the  ser  \  iCes 
required.^  An  agreement  does  not  bind  a  person  wlio  is 
not  a  party  to  it.^  A  man  cannot  be  charged  with  the  debt 
of  another,  or  made  responsible  for  the  goods  he  may  after- 
wards obtain,  by  his  mere  silence,  or  failure  to  object, 
wlien  he  is  notified  that  such  goods  will  be  charged  to 
him.^  No  action  can  be  maintained  upon  an  instrument 
in  writing  for  the  payment  of  money,  unless  the  instru- 
ment shows  on  its  face  to  whom  it  is  payable.^  But  a 
variance  or  mistake  in  tlie  names  of  parties  to  a  contract, 
whether  individuals  or  corporations,  is  not  fatal  to  their 
contracts,  if  there  is  a  suflicient  description  of  the  partic;^, 
whereby  they  are  known.^  There  is  no  difference  be- 
tween assuming  a  purely  artificial   name   by  which  to 


•  Carson  v.  Clark,  1  Scam.  113;  25 
Am.  Dec.  79. 

'^  Leake  on  Contracts,  436. 

3  Bolles  V.  Carli,  12  Minn.  113. 


♦  Crrice  v.  Noble,  59  Mich.  515. 

*  Mayo  V.  Chenoweth,  1  111.  200. 

"  Medway     Cotton     Mfg.     Co.    v. 
Adams,  10  Mass.  300. 
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§  2oS2 


CON- 


aevoral. 

t.— Two 

le  of  tlio 

at  "''^ast 

1      -a, 

scimocs 
1  who  is 
the  debt 
ay  after- 
object, 
argcd  to 
tninicnt 
instru- 
5     r»ut  a 
Icon  tract, 
to  their 
parties, 
[enco  be- 
l^vhich  to 

Hi.  515. 
III.  200. 

Ifg.     Co.    V. 


transact  Imsincss,  ami  aHsiiniing  the  proper  tiamo  of  somo 
other  natural  jtorson;  only  this,  that  in  the  latter  case  the 
proof  ought  to  bo  very  clear  to  show  that  the  contract  wuh 
not  designed  io  be  the  personal  contract  of  such  natural 
person.'  A  state,  when  it  enters  into  a  contract  with  its 
citizens,  can  claim  no  oxoniption  from  the  rules  of  lnw 
ii]iplii'ai)le  to  contracts  bet\vc(Mi  individuals.'  Nor  can 
the  same  person  bo  a  party  on  both  sides,  although  other 
j)ersons  be  joined  with  him  on  one  side  or  the  other;  and 
an  agreement  in  such  forui  creates  no  legal  right  or  lia- 
bility.' The  question  as  to  who  are  tlu'  parties  to  a 
contract  is  for  the  jury;*  and  parties  to  a  contract  are 
presumed  to  intend  to  bind  their  personal  representatives 
as  well  as  themselves.'* 

Im.ustuation's.  —  A  constable  distinctly  told  one  whom  ]w 
iisked  to  board  prisoners  that  he  would  not  bo  liable  for  their 
hoard;  that  the  county  must  be  looked  to.  Held,  that  whether 
the  county  was  liable  or  not,  the  constable  could  not  be  holden: 
White  V.  Jones,  07  Iowa,  241. 

§  2382.     Stranger    to    Contract    Enforcing    It.  —  No 

right  or  liability  on  a  contract  can  result  to  a  person  not 
a  party  thereto,  or  an  assignee  of  a  party  thereto.  A  total 
stranger  to  a  contract  cannot  be  a  party  to  an  action  upon 
it.  This  is  the  common-law  rule,  sustained  bv  a  number 
of  decisions  in  the  American  courts;^'    though  in   somo 


'Pease  i\  Pease,  35  (Joun.  131;  95 
Am.  Dee.  225. 

■•'  Piittoii  ('.  Gilmer,  42  Ala.  548;  94 
Am.  Dee.  ()G5. 

"  Motiatt  V.  Van  Millingeii,  2  15as. 
k  P.  124,  note;  De  Tastet  v.  Slmw,  1 
IJirti.  it  AM.  G(i4.  Ami  see  Faulkner 
)'.  Lowe,  2  Ex.  59j,  wliero  a  covenant 
by  a  person  to  pay  himself  was  de- 
sicrilx.'d  as  seuseless,  aud  void  of  any 
legal  etFoet. 

*  Miller  V.  Ford,  4  Rich.  376;  55  Am. 
Dee.  GS7. 

^  Kernochan  v.  Murray,  111  N.  Y. 
30G;  7  Am.  St.  Rep.  744. 

"  Tuttle  V.  Catlin,  1  D.  Chip.  34G; 
12  Am.  Dec.  691;  Roaaman  v.  Town- 


send,  17  Wis.  95;  84  Am.  Dee.  T:!!!; 
FifTure  v.  Mutual  Soe.,  4G  Vt.  .■)G2; 
Haskett  r.  Flint,  5  Blaekf.  GO;  33  Am. 
Dee.  4.")2;  Seaman  r.  Whitney,  24 
Wend.  2()0;  .35  Am.  Dee.  G19;  Ross  r. 
Mdne,  12  Leigh,  201;  37  Am.  Dee. 
Otli;  Laidlow  r.  Hateli,  75  III.  11; 
I'illison  r.  .)aeksonCo.,  12  Cal.  542.  A 
promise  by  A  to  B,  upon  a  eonsidera- 
tion  moving  from  H  to  A,  to  pay  C  a 
deht  of  B  to  C,  will  not  authorize  an 
action  by  C  against  A,  there  being  no 
privity  of  contract:  Page  v.  Pecker, 
31  Mo.  4GG.  A  physician  cannot  re- 
cover from  a  railroad  company  the 
value  of  services  rendered  to  one  in- 
jured   by  an  accident  on  defendant's 
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jurisdictions  it  is  now  held  that  whore  a  person  makes  a 
promise  to  another  for  tlio  henofit  of  a  tliird  person,  the 
hitter  may  maintain  an  action  upon  it.'  To  a  suit  by  a 
third  person  upon  a  contract  made  for  liis  benefit,  a  fail- 
ure of  consideration,  or  a  rescission  of  the  contract  by  the 
parties  thereto,  before  the  acceptance  by  the  plaintiff  of 
the  stipulation  in  his  favor,  is  a  defense.* 

§  2383.  Joint  Promisors  or  Debtors. — Where  several 
persons  make  a  joint  contract,  each  is  liable  for  the 
whole.'  The  words  "we  promise  to  pay"  import  a  joint 
obligation,*  and  e  following  have  been  held  to  make  a 
joint  contract:  ."  agreement  to  indemnify  one  from  loss 
by  becoming  bail,  commencing  "We  agree,"  etc.,  and 
signed  by  a  number  of  names,  with  a  certain  sum  of 
money  marked  opposite  to  each,  and  the  entire  amount 
being  inadequate  to  meet  the  damages  clrmed;®  an  in- 
strument, signed  by  several  persons,  proposing  that  if  a 

road,  on  a  showing  that  defendant's 
president  tokl  the  person  treated  to 
employ  whatever  pliysician  he  chose, 
and  that  the  company  would  pay  the 
pliysician,  the  otfcr  not  being  made 
in  plaintiff's  presence:  Canney  ?;. 
R.  R.  Co.,  63  fal.  501.  Thus  wliere 
A  aiul  B  separately  have  cattle  sold  by 
the  same  broker,  and  A  is  paid  too 
mtich  and  B  the  same  amount  too  lit- 
tle, B  cannot  recover  his  deficit  of  A: 
Hall  V.  Carpen,  t>7  111.  3S();  81  Am. 
]Jeo.  2:H.  And  SCO  Rohr  y.  Baker,  13 
Or.  .S50;  O'Rourke  r.  Reek,  29  Fed. 
R 'p.  '223;  Davis  v.  Patrick,  122  U.  S. 
l.-W. 

'  Lawrence  v.  Fox,  20  N.  Y.  208; 
Burr  ('.  Beers,  24  N.  Y.  178;  80  Am. 
Dec.  327;  Brewer  v.  Dyer,  7  Cush.  337; 
Smith  V.  Kemper,  4  Mart.  (La.)  409; 
0  Am.  Dec.  708;  Schemerhorn  v.  Van- 
derheyden,  1  Johns.  139;  3  Am.  Doc. 
.30');  Mason  v.  Hall,  .30  Ala.  601; 
Treat  W.Stanton,  14  Conn.  454;  Morgan 
V.  Overman  Co.,  37  Cal.  .^37;  Arnold  v. 
layman,  17  Mass.  400;  9  Am.  Dec.  154; 
Joslin  V.  N.  J.  Car  Co.,  36  N.  J.  L. 
141;  Jones  «.  Thomas,  21  Gratt.  101; 
Kimball  v.  Noyes,  J  7  Wis.  698;  BoUas 
V.  Fagely,  19  Pa.  St.  276;  Marigny  v. 


Remy,  3  Martin,  N.  S.,  607;  15  Am. 
Dec.  172;  Dearborn  v.  Parks,  5  Me. 
81;  17  Am.  Dec.  206;  Kelly  v.  Evans, 
3  Penr.  &  VV.  .387;  24  Am.  Dec.  32;'); 
Hind  V.  Holdship,  2  Watts,  104;  2(1 
Am.  Dec.  107;  Blymire  v.  Boystle,  tj 
Watts,  182;  31  Am.  Dec.  458;  Cox  ;>. 
Skoen,  2  Ired.  220;  38  Am.  Dec.  691 ; 
Bark3r  v.  Bucklin,  2  Denio,  45;  4'! 
Am.  Dec.  727;  Edmonson  r.  Penny,  1 
Pa.  St.  .3.34;  44  A:n.  Dec.  137;  Br.  wn 
V.  O'Brien,  1  Rich.  208;  44  Am.  Doc. 
254;  Bobbins  v.  Ayeres,  10  Mo.  538; 
47  Am.  Dec.  125;  Machias  Hotel  Co. 
i\  Coyle,  35  Mc.  405;  58  Am.  Dec. 
713;  West  *'.  Western  Union  Tel.  Co., 
39  Kan.  93;  7  Am.  St.  Rep.  530; 
Campbell  v.  Smith,  71  N.  Y.  26;  27 
Am.  Rep.  5. 

■^  Amonett  v.  Montague,  75  Mo. 
43. 

*  AUin  V.  Shadburne,  1  Dana,  68; 
25  Am.  Doc.  121;  Field  v.  Runk,  2 
N.  J.  L.  525;  Slocum  v.  Fairchihl,  7 
Hill,  292;  Ripley  v.  Crookcr,  47  Mc. 
370;  74  Am.  Dec.  491;  Clark  v.  Ra.v- 
son,  2  Denio,  135. 

*  Mayor  v.  Ripley,  5  La.  121;  2d 
Am.  Dec.  175. 

*  McCulIis  V.  Thurston,  27  Vt.  590. 
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railroad  company  will  extend  its  road  to  a  certain  point, 
"we  will  undertake"  to  buy  a  certain  amount  of  stock;' 
where  several  persons  execute  an  instrument,  in  parol  or 
under  seal,  upon  the  same  consideration,  at  the  same 
time,  and  for  the  same  purpose,  and  taking  efTect  from  a 
single  delivery;'^  so  where  parties  enter  into  a  contract 
under  seal  in  their  individual  characters,  they  are  jointly 
personally  responsible,  although  they,  in  fact,  contract  as 
a  committee  in  anticipation  of  an  incorporation,^  But  in 
an  instrument  reading,  "We,  the  subscribers,  promise  to 
pay  A  B,  teacher,  the  following  rates  of  tuition,"  etc., 
the  liability  of  the  subscribers  is  several,  and  not  joint.* 

Upon  the  death  of  one  of  several  joint  contractors,  the 
liigal  liability  under  the  contract  devolves  on  the  surviv- 
ing joint  contractors  or  joint  contractor;  and  the  repre- 
sentative of  the  deceased  cannot  be  sued  at  law,  either 
alone  or  jointly  with  the  survivors.  Consequently,  the 
whole  legal  liability  ultimately  devolves  upon  the  last 
surviving  contractor,  and  after  his  death,  upon  his  repre- 
sentatives." The  rule  in  this  respect  is  the  same  in  equity 
as  at  law,  unless  there  are  special  circumstances  which 
show  that  the  liability  should  be  treated  as  a  several  lia- 
bility." A  partnership  contract  is  several  as  well  as  joint, 
and  the  estate  of  a  deceased  partner  is  liable.^  Recovery 
against  one  obligor  on  a  joint  bond,  without  satisfaction, 
is  no  bar  to  a  subsquent  action  against  his  co-obligor.^ 

Illustrations. — A  committee  of  a  political  party  order  a 
public  dinner  of  a  caterer.  The  committee  are  jointly  liable 
for  the  price:  Eichbaum  v.  Irons,  6  Watts  &  S.  67;  40  Am. 
Dec.  540.  Three  persons  hire  of  a  liverv  a  horse,  carriage,  and 
driver.     They  are  jointly  liable:  O^Brien  v.  Bound,  2    Speer, 


'  New  Haven  etc.  Co.  v.  Haydcn, 
119  Masa.  361. 

•^  Stage  ?;.  OMs,  12  Ohio,  158. 

"  Lincoln  v.  Crandell,  21  Wend.  101; 
Rowland  v.  Phalen,  1  Bosw.  43;  Eich- 
baum V.  Irons,  6  Watts  &  S.  67;  40  Am. 
Dec.  54G;  Presbyterian  Church  v.  Man- 
son,  4  Rand.  197. 


♦  Beck  V.  Pounds,  20  Ga.  36. 

*  Leake  on  Contracts,  450;  Brown  w. 
Benight,  3  Blackf.  39;  23  Am.  Dec. 
373. 

"  Sumner  v.  Powell,  2  Mer.  30. 
'  Dixon  on  Partnership,  510. 
^  Collins  V,  Lemastei's,  1  Bail.  348; 
21  Am.  Dec.  469. 
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495;  42  Am.  Dec.  884.  A  number  of  persons  associated  for 
the  purpose  of  instituting  a  bank.  At  a  meeting  of  the  associ- 
ates, at  which  all  were  not  present,  an  agent  was  appointed  to 
attend  the  legislature,  and  procure  a  charter,  who  accordingly 
undertook  the  service,  and  endeavored  to  procure  the  charter, 
but  did  not  succeed.  Held,  that  they  were  jointly  liable  to 
the  agent  for  his  services  and  expenses,  as  well  those  who  were 
not  present  at  the  meeting  as  those  who  were:  Sprout  v.  Porter, 
9  Mass.  300.  A  written  contract  is  made  in  forn,  between  two, 
and  signed  by  the  parties  named,  and  at  the  saujc  time  a  tliird 
person  adds,  "I  agree  to  be  security  for  the  promisor  in  the 
above  contract,"  with  his  signature.  Held,  that  the  latter  is 
holden  as  a  joint  promisor:  Norris  v.  Spencer,  18  Me.  324.  Two 
persons  were  responsible  on  the  sealed  instrument  to  pay  for 
the  erection  of  a  building,  and  both  superintended  the  work, 
one  acting  in  the  other's  absence,  and  always  with  a  joint  view 
to  the  same  object.  Held,  that  a  parol  promise  by  each,  at  dif- 
ferent times,  to  waive  the  written  contract,  and  pay  the  reason- 
able value,  makes  the  promise  joint:  Munroe  v.  Perkins,  9  Pick. 
298;  20  Am.  Dec.  475. 


§  2384.  Joint  Promisees  or  Creditors.  —  Where  the 
contract  is  made  with  several  as  joint  promisees,  they 
must  all  join  in  enforcing  it.*  Covenants  are  to  be  con- 
sidered as  either  joint  or  several,  according  to  the  rights 
and  interests  of  the  parties;  and  although  a  covenant  be 
joint  and  several  in  its  terms,  yet  if  the  legal  interest  and 
cause  of  action  be  joint,  the  action  must  be  brought  by 
all;  but  if  the  interest  and  cause  of  action  be  several,  the 
action  must  be  brought  by  one  only,  though  the  cove- 
nant be  joint  in  its  terms.^  An  action  on  a  written  con- 
tract made  with  two  persons  jointly  may  bo  brought  iu 
the  names  of  both,  altliougli  one  had  parted  wath  his  in- 
terest therein  to  the  other  before  it  was  signed.^  All  of 
several  joint  obligees  must  subscribe  an  assignment  at 
law  of  a  joint  obligation  to  them,  even  though  one  of 
such  obligees  be  vested  with  authority  to  assign  the  legal 
interests  of  his  co-obligees.* 

1  Cannon  v.  Maull,  4  Harr.  22.'}.  "Browor  v.  Stono,  11  Gray,  22.S. 

■•'  Cartlirae  i\  Jirowu,  3  Liiigh,  US;  23         *  Sanaer.s    (•.    Ulain,  U  J.    J.  Marsh, 
Am.  JJec.  255,  UO;  22  Am.  Due.  SG. 
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cni^"'?^'?'^"^^^—^  written  contract  was  "  T   A   P  k-    i 

bond  was  delfvered  ^.  .T  th-Sfhi^  ^  ""'''W  *°  ^^^^"^  *»'« 
implied,  if  not  expressed  'and  U/ "T''  ^^  n^'  ^'^^^'^^^^  ^«^« 
brouglit  properly  ifv  the  n'lwt^  •  •  ,f  ^^^»  ^'^  ^lie  contract  was 
ift<  n  "I'^'V  "y  ino  parties  lomtlv  T.jtul^f  ^r  t,.i.„  ot 
364.  C.  covenanted  with  B  and  7  tl,,Vi  '"  ,'  ^- ^-''",6  Iowa, 
hundred  dollars  to  wit  t^'^  i  /  ''°  """'"'  P^^  *li"™  "  three 
also  the  sum  of  Vm,r     undrrf  ""^  "«'''"-'  "«'-™f.  '•'■'l 

//rf<',  that  this  wa  a  covo,n,,f  to  r'  "H  «■■"""  ,™'>Jitio„. 
oseh  a  moiety  of  each  sun  n  ll^,  ;  t"'',  ^-  ''«'''™lly,  to  pay 
not  maintain   an  actio^  T^  lit     ''''  V^'  ''f"'S  '■'•■«'.  B-  «>"W 

seLTLrfirT^  Contracts. -Persons  may  bind  thom- 

s  entitled  ff  '  /i"  l""'  """''■  ^°  "">'  "'^  ^^"^""^ 
IS  eut  tied  to  claim  the  whole  debtor  performance  ae^inst 

each    ebtor  separately;  or  one  person  may  b"d  hfrnse 

tl  attch  o^Tr"'  """"^  '"  "'"  ^"-^  -^^b*  "  -»t  "  - 

to  ck-m  tl      ,  T'^K  "  "^"^'^'y  """"^0  -  -^d  tor 
to  cia.m  the  whole  debt  or  performance.     The  special 

or  matter  in  the  several  contracts;   so  that  the  payment 
or  performance  by  one  of  the  several  debtors,  or  to  one  of 
the  several  creditors,  discharges  all  the  coi  tracts  "a". 
ngreemont  entered  into  by  a  number  of  persons  ,"  .'pay 
the  sum  annexed  to  their  names,"  in  oidcr  to  make  up 
."aggregate  sum.  to  be  paid  to  another  person  in  c  J 
Kloration  of  services  to  be  rendered,  creates  a  sever 
no  a  joint,  obligation,^     Although  the  charges  f  .      J 
hue  of  horses  on  several  occasions  were  made  a°ainst  two 
persons  jointly,  yet,  if  there  was  in  fact  no  joint   iab  1 
y  may  bo  hcdd  sevei.,1,  liable,  each  for 'what  wL  f    .' 
hed  at  Ins  request.^    An  accepted  proposal  made  to 
he   workmen   in  a   foundry  collectively,   by   a   partner 
erein.  that  if  they  will  go  to  work  his  firm  will  p^y  1     n 
the  amount  due  from  a  former  proprietor,  is  a  promise  to 

'  Leake  on  Contracts,  454. 
■'  Moss  V.  Wilson,  40  Cal.  159. 


'  Payne  v.  Jelleflf,  67  Wis.  246. 
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each  of  them  individually,  upon  which  separate  actions 
only  will  lie.' 

Illustuations.  —  It  is  aj^rcod  with  a  6torokeo[)cr  that  if  a 
certain  person  is  elocted  to  an  ollico  A  will  pay  for  certain  cloth, 
and  if  he  is  not  elected  B  will  pay  for  it.  JfehJ,  that  the  con- 
tract is  a  several  one,  and  the  person  losing  is  liable  for  the 
price  of  the  cloth:  Lurton  v.  Gilliam,  1  Scam.  577;  33  Am.  Dec. 
430.  An  agreement  is  in  the  following  form:  "I  hereby  agree 
to  pay  J.  B.  L.  $125,  and  to  I.  C.  $110,  by  the  1st  of  April,  etc., 
provided  W.  M.  P.  execute,"  etc.  Held,  that  the  rights  of  action 
of  L.  and  C.  were  several  and  distinct:  Rorabacher  v.  Lee,  16 
Mich.  169.  Defendants  signed  a  contract  reciting  that  whereas 
they  owed  the  town  of  Manchester,  etc.,  by  certain  notes  made 
payable  to  the  plaintiff,  as  treasurer  of  the  town,  and  whereas 
the  plaintiff  had  been  called  upon  to  pay  to  the  town  the 
amount  of  their  notes,  etc.,  they  agreed  as  follows:  "We  agree 
to  indemnify  and  save  harmless  the  said  Stevens  from  all  costs 
and  trouble  which  he  may  be  put  to  touching  the  same,  in  pro- 
portion to  the  several  sums  which  we  owe  as  aforesaid."  Held, 
in  an  action  upon  the  contract,  that  the  defendants  were  liable 
severally,  and  not  jointly:  Stevens  v.  Hall,  19  N.  H.  560.  Four 
persons  who  did  not  buy  as  partners  agreed  to  pay  fifteen  hun- 
dred dollars  for  a  printing-press  and  materials  in  installments, 
"  each  of  the  said  first  parties  to  be  held  personally  responsible 
for  one  fourth  of  such  amount."  Held,  that  a  several,  and  not 
a  joint,  obligation  was  created,  and  none  of  the  promisors  was 
bound  to  pay  more  than  his  share  of  one  fourth:  Larkin  v. 
Butterfield,  29  Mich.  254. 

§  2386.  Joint  and  Several  Contracts.  —  So  persons 
may  enter  into  concurrent  contracts  respecting  the  same 
matter,  binding  themselves  jointly  as  one  party,  and  also 
severally  as  separate  parties,  at  the  same  time;  in  which 
case,  besides  the  one  joint  contract,  there  are  also  as 
many  several  contracts  as  there  are  separate  persons,  the 
debt  or  matter  of  the  contract  being  one  and  the  same 
in  all  the  contracts  thus  made.''  An  agreement  to  pay 
money,  signed  by  two,  but  in  the  body  of  it  providing 
for  the  payment  by  one  of  them  only,  is  a  joint  and  sev- 
eral obligation.'     So  where  the  obligatory  part  of  a  bond 


'  Wills  i;.  Cutler,  61  N.  H.  405. 
'  Leake  on  Ooutracts,  45^. 


*  Klapp  V,  Kleckner,  3  Watts  &  S. 
619. 


3079 


IMIITIUS   TO   CON-rUACTS. 


g  2387 


was    „    Lose  wonls.  "Wo  arc  I.oWen  a,„l  1,o„„J  „„i„  M 

r  I  ioh,.  ,  ""'■"■'r,"  "'"^  ■='"''  °f "«'"  ""^  «•''« 

iHouglit  against  one  of  the  obligors  separately.' 
eral.-Wbether  the  eontract  is  joint  or  several  or  ioint 

s". rr::!'^ °"^ "' '"'^""--  ^^ «>^ ->»-*' li ; 

oov'nant  w Tb  'T''"''  '™P'^  '"  '''"^  themselves,  or  to 
taken  toV!'"'""'  "T'  ">»  "ligation  or  covenant  is 
purnorts  th  /r  r'^;  "•"'  °°'  ^^^^^"'^  if  'he  contract 
theSl  t        ''^  ^'"^  themselves  or  covenant  severally. 

elve    S  "  J"''"-  ''  "^^^  P"P"'  '"  ^'"<i  them 

11.01""^  ''"''/"^™"y.  -  to  bind  themselves  and 

each  of  them,   or  to  covenant  for  themselves  and  each 

blitv      'r.V"^-''°"'J"''"    """^   ^^veral  words,  the   Ua 

tor'::    I  ii^r 'if"  ur™"';  ""^""'-^ '°  "■-  "- 

constrn,.ti„  P'"^''«»;  'f  "'6  words  are  capable  of  that 
CO  strucfon,  or  even  if  they  are  not  inconsistent  with  if 
^f  be  words  are  ambiguous  orwill  admit  of  it,  the  contract 
wi  bejomt  If  the  interest  be  joint,  and  it  will  be  several 
ir  the  interest  be  several.^ 


'  Carter  v.  Carter,    2  Day.   44'i-  2 
Am.  Dec.  113.  ^'         ' 


^  Leake  on  Contracts,  456. 
Leake  on  Contracts,  457. 
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CHAPTER   CXIV. 

INSANITY    AND  INTOXICATION. 

§  2388.  Contract  with  insane  person  voidable. 

§  2389.  Rnle  where  insanity  is  unknown  to  other  party  —  Executed  contracts. 

§  2390.  Liable  for  necessaries. 

§  2391.  Contracts  with  intoxicated  persons. 

§  2388.    Contract  with  Insane  Person  Voidable.  —  If 

a  person  is  so  insane  as  not  to  be  able  to  understand  the 
agreement  into  which  he  enters,  he  cannot  bind  himself 
by  contract;  and  if  a  person  enter  into  an  agreement  with 
an  insane  person,  the  agreement  is  voidable,  and  may  be 
set  aside.*  One  may  prove,  in  avoidance  of  his  contract, 
that  he  was  non  compos  mentis  when  he  entered  into  it.'' 
So  a  husband  may  show  the  idiocy  of  his  wife  before 
coverture,  in  order  to  avoid  her  deed.'  But  the  other 
party  to  the  contract  cannot  set  up  the  insanity,  to  avoid 


1  Lozell  f.  Pinniek,  1  Tyler,  247;  4 
Am.  Dec.  722;  Grant  v.  Thompson,  4 
Conn.  203;  10  Am.  Dec.  119;  Eaton  v. 
Eaton,  37  N.  J.  L.  108,  18  Am.  Rep. 
7H5;  Ingraham  v.  Baldwin,  9  N.  Y. 
45;  Hovey  v.  Hobson,  53  Me.  453;  89 
Am.  Dec.  705;  Hovey  r.  Chase,  52 
Me.  304;  83  Am.  Dec,  514;  Alien  v. 
Berryhill,  27  Iowa,  540;  1  Am.  Rep. 
.309;  Elstoa  v.  Jasper,  45  Tex.  409; 
Key  r.  Davis,  1  Mil.  32;  Chew  ?;.  Bank, 
14  Md.  299;  Crousc  v.  Holman,  19 
Ind.  30;  Somers  ?'.  I'umphrey,  24  Ind. 
231;  Nichol  v.  Thomas,  53  Ind.  42; 
Hallctt  V.  OaUes,  1  Cash.  29(5;  ArnoUl 
r.  Richmond  Iron  Works,  1  Gray,  434; 
Breckenriilge  v.  Ownsby,  1  J.  J. 
Marsh.  2.3G;  19  Am.  Dec.  71;  Fitz- 
gerald V.  Reed,  9  Sinedes  &  M.  94; 
Burke  n  Allen,  2J  N.  H.  106;  CI  Am. 
Dec.  G42;  Carrier  v.  Sears,  4  Allen, 
.330;  Wait  v.  Maxwell,  5  Pick.  217;  1(5 
Am.  Dec.  391;  Sutton  v.  Reagan,  5 
Blackf.  217;  33  Am.  Dec.  460;  Bunsell 
r.  Chancellor,  5  Whart.  371;  34  Am. 
Dec.  501;  Allen  v.  Billings,  6  Met. 
415;    39   Am.  Dec.    744;    Coleman  v. 


Frazer,  3  Bush,  300.  In  a  few  cases 
it  has  been  held  that  the  contract  is 
absolutely  void,  and  not  merely  void- 
able: Desilver's  Estate,  5  Rawle,  110; 
28  Am.  Dec.  645;  Van  Deusen  v. 
Sweet,  51  N.  Y.  378;  Dexter  v.  Hall, 
15  Wall.  9;  Rogcis  r.  Walker,  6  Pa. 
St.  37 1 ;  47  Am.  Doc.  470. 

'■'  Mitchell  r'.  Kingman,  5  Pick.  431; 
Webster  v.  Woodford,  3  Day,  90; 
Grant  v.  Tliompson,  4  Conn.  203;  10 
Am.  Dec.  119;  Lang  v.  Whidden,  2 
N.  H.  435:  Thornton  v.  Appleton,  29 
Me.  298;  Tolson  v.  Garner,  15  Mo. 
494;  Rice  v.  Peet,  15  Johns.  503.  The 
consideration  need  not  be  restored  to 
grantee  in  deed  of  insane  person  be- 
fore an  action  can  be  maintained  for 
recovery  of  the  land:  Gibson  v.  Soper, 
6  Gray,  279;  6'3  Am.  Dec.  414.  In- 
sanity of  grantjr  in  deed  cannot  be 
established  by  his  own  testimony  that 
that  was  his  condition  when  he  ex- 
ecuted it:  Stone  v.  King,  7  R.  I.  358; 
84  Am.  Dec.  557. 

'  Millison  v.  Nicholson,  Cam.  &  N. 
(N.  C.)  499, 
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the  contract.*  A  contract  by  an  insane  person  is  not 
rendered  obligatory  because  it  was  negotiated  and  made 
by  his  agent;  for  a  person  mentally  incapable  of  contract- 
ing cannot  have  an  agent.'* 

In  order  to  bind  one's  self  by  a  contract,  one  must  have 
sufficient  mental  capacity  to  know  what  he  is  doing. 
Hence,  to  avoid  the  contract,  total  incapacity  must  be 
shown;'  and  it  is  not  enough  to  show  mere  weakness  of 
mind.*  Thus  the  mere  fact  that  one's  mind  has  begun 
to  fail  is  not  sufficient  to  avoid  a  contract  made  by  him, 
there  being  mental  capacity  sufficient  for  business  trans- 
actions.® But  every  person  is  to  be  deemed  of  unsound 
mind  who  has  lost  his  memory  and  understanding  by  rea- 
son of  old  age,  sickness,  or  accident,  so  as  to  render  him 
incapable  of  transacting  his  business  and  of  managing 
his  property.'  And  mental  unsoundness  may  be  suf- 
ficient to  invalidate  a  deed,  though  it  be  but  a  very  modi- 
fied degree  of  incapacity,  if  the  transaction  be  accompanied 
with  fraud,  imposition,  or  over-exercise  of  authority.^  So 
partial  insanity  will  not  avoid  the  contract,  unless  it 
exists  as  to  the  subject-matter.*  The  test  is,  whether  the 
person  possessed  sufficient  ability  at  the  time  he  did  the 
act  to  understand  in  a  reasonable  manner  the  nature  and 
effect  of  his  act.'  Monomania  upon  a  subject  in  no  wise 
connected  with  the  subject-matter  of  a  contract  will  not 


1  Howe  V.  Howe,  99  Mass.  98. 

•'  Marvin  v.  Inglis,  Si)  How.  I'r.  329. 

•' Titcoiiil)  V.  Vanlylo,  84  HI.  371; 
Baldwin  v.  J)aiit()u,  40111.  188;  Hovcy 
r.  Chase,  5l'  Me.  305;  83  Am.  Dec. 
.514;  Stewart  v.  Lisiienanl,  20  Wend. 
255;  Wall  v.  Hill,  1  B.  Mon.  290;  3(5 
Am.  Dec.  578. 

*  Jackson  v.  King,  4  Cow.  207;  15 
Am.  Dec.  354;  Delatield  v.  Parish,  25 
N.  Y.  1;  Dennett  v.  Dennett,  44  N. 
H.  531;  84  Am.  Dec.  97;  Owing's 
Case,  1  Bland,  370;  17  Am.  Dec.  311; 
Smith  V.  Beatty,  2  Ired.  Eq.  45l);  40 
Am.  Dec.  435;  Juzan  v.  Toulmin,  9 
Ala.  662;  U  Am.  Dec.  448;  Ellis  v. 


:*I:itthews,  19  Tex.  390;  70  Am.  Dec. 
353. 

■■  BaUlrick  v.  Garvoy,  GG  Iowa,  14; 
Lindsey  v.  Lindsey,  50  111.  79;  99  Am. 
Dec.4S9;Kiml)iill/-.  Cud<ly,  1 17  111.  213. 

''  Young  V.  .Stevens,  48  N.  H.  133; 
97  Am.  Dec.  592. 

'  Corbit  V.  Smith,  7  Iowa,  60;  71 
Am.  Dec.  431. 

''(!ali)in  v.  Wilson,  40  Iowa,  90; 
Lewis  ('.  Baird,  3  McLean,  50;  Staples 
?'.  Wellington,  58  Me.  453;  Searle  v. 
Galhreath,  73  111.  209;  Marks  v.  Hill, 
15  Gratt.  422. 

9  Davreu  v.  White,  42  N.J.  Eq. 
569. 
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invalidate  it.*  Belief  in  spiritualism  does  not,  in  itself, 
show  insanity,  unless  it  amounts  to  a  monomania.'*  Where 
the  person  has  been  adjudged  a  lunatic,  and  placed  under 
guardianship,  contracts  made  by  him  thereafter  are  ab- 
solutely void.'  But  this  rule  does  not  apply  where  the 
guardianship  has  been  abandoned,  or  no  guardian  has 
been  appointed,  or  the  guardian  appointed  has  resigned.* 
Contracts  of  lunatics  made  after  the  time  at  which  the 
inquisition  finds  unsoundness  to  begin  are  prima  facie 
void;  but  the  inquisition  is  not  conclusive  evidence  of 
mental  unsoundness.'  A  contract  or  liability  assumed 
by  a  person  while  of  sound  mind  may  be  enforced  against 
him  when  he  is  of  unsound  mind.®  So  a  contract  made 
during  a  lucid  interval  is  valid.' 

The  party  may  ratify  the  contract  if  he  afterwards  be- 
comes sane;^  or  in  a  subsequent  lucid  interval;*  or  if  he 
continues  insane,  his  heirs,  after  his  death,  may  ratify  it.*** 

Insanity  is  no  defense  to  an  action  of  tort."  So  a  lunatic 
is  civilly  liable  for  an  injury  caused  by  the  defective  con- 
dition of  his  real  estate.*^ 


§  2389.  Rule  where  Insanity  is  Unknown  to  Other 
Party — Executed  Contracts.  —  But  where  the  insanity 
was  not  known  to  the  other  contracting  party,  the  con- 


1  Boyce  v.  Smith,  9  Gratt.  704;  60 
Am.  Doc.  313. 

'■^  Cdimor  ?'.  Stanley,  72  Cal.  556;  1 
Am.  St.  Rop.  84. 

"  El^iton  r.  Jaspar,  45  Tex.  409;  Fitz 
Hugh  V.  Wilcox,  12  Barb.  235;  Wads- 
worth  V.  Sherman,  14  Barb.  109;  Pearl 
V.  McDowell,  3  J.  J.  Marsh.  058;  20 
Am.  Dec.  199;  Leonard  v.  Leonard, 
14  Pick.  280;  L'Ainourcux  v.  Crosby, 
2  Paige,  422;  22  Am.  Dec.  055.  See 
Title  (iuardian  and  Ward,  ante. 

*  Elston  V.  Jaspar,  45  Tex.  409; 
M(.hr  V.  Tulip,  40  Wis.  66. 

"  Sims  V.  McLure,  8  Rich.  Eq.  286; 
70  Am.  Dec.  190. 

«  King  V.  Robinson,  33  Me.  114;  54 
Am.  Dec.  614;  Haggart  v.  Ranger,  15 
Fed.  Rep.  860. 


^  Hall  V.  Warren,  9  Ves.  605;  Leo 
V.  Lee,  4  McCord,  183;  17  Am.  Dec. 
722;  Gangwore'a  Estate,  14  Pa.  St. 
417;  53  Am.  Dec.  554;  Jones  v.  Per- 
kins, 5  B.  Mon.  222. 

«  Howe  V.  Howe,  99  Mass.  98;  Cole 
Cole,  5  Sneed,  63;  70  Am.  Dec.  275; 
Hovey  v.  Chase,  52  Me.  304;  83  Am. 
Dec.  514. 

"  Brown  v.  Hodgdon,  31  Me.  67. 

'•  Hovey  V.  Hobson,  53  Me.  451;  89 
Am.  Dec.  705. 

"  Morse  v.  Crawford,  17  Vt.  499;  54 
Am.  Dec.  349;  Krone  v.  Sohoonmakcr, 
3  Barb.  647.  /I //<ec  in  slander:  Bryant 
V.  Jackson,  0  Humph.  199. 

1^  Morain  v.  Devlin,  132  Haas.  87; 
42  Am.  Rep.  423. 
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tract  is  valid,  at  least,  if  it  has  been  in  part  cxocntcd,  aiul 
the  parties  cannot  be  restored  to  their  original  positions.' 
That  the  obligor  was  insane  when  he  signed  an  injunction 
bond  is  no  defense  to  an  action  against  him  thereon,  where 
his  insanity  was  not  known  to  plaintiff  at  the  time  ho 
signed  the  bond,  and  where  it  appeared  that  ho  was  al)lo 
to  transact  his  own  business.^  So  an  innocent  purchaser 
from  a  lunatic  may  maintain  his  purchase,  unless  he  can 
be  put  in  statu  quo.^  If  one  contracts  with  a  lunatic,  with- 
out knowledge  of  his  lunacy,  and,  in  pursuance  thereof 
renders  him  important  services,  whereby  he  is  greatly 
benefited,  he  is  entitled  to  just  and  reasonable  compensa- 
tion.* A  chattel  mortgage  made  by  an  insane  person 
apparently  sane,  and  not  judicially  pronounced  insane, 
vosts  title,  and  after  default,  the  right  of  possession  in  the 
innocent  mortgagee;  and  the  mortgagee  having  acquired 
possession,  tl>e  chattels  cannot  be  recovered  from  tlio 
mortgagee  without  disaffirmance."  Where  a  savings  bank 
pays  a  deposit  without  knowledge  of  the  insanity  of  the 
depositor,  and  without  knowledge  of  facts  which  should 
charge  it  with  knowledge,  it  is  protected  in  making  pay- 
ment.' But  it  has  been  held  that  the  doctrine  of  bona 
fide  purchaser  for  value  cannot  be  invoked  against  the 
insane  indorser  of  a  certificate  of  deposit.^  And  no 
action  will   lie  on  an  accommodation  indorsement  of  a 


•  Molton  V.  Camroux,  2  Ex.  501; 
Beavan  v.  McDonuell,  9  Ex.  309; 
Looinia  v.  Sijeiicor,  2  Paige,  15I{; 
Sprague  I'.  Duel,  11  Paige,  4S0;  Eaton 
V.  Eaton,  37  N.  J.  L.  lOS;  IS  Am.  Rep. 
710;  Scaiil.in  r.  Cobb,  85  111.  290; 
Wilder  V.  Weakley,  34  Inil.  184; 
Young  V.  Stevens,  48  N.  11.  133;  97 
Am.  Dec.  593;  Beals  v.  Lee,  10  Pa.  St. 
50;  49  Am.  Deo.  573;  Lancaster  Bink 
V.  Moore,  78  Pa.  St.  414;  21  Am.  Reii. 
24;  Beliren  v.  McKenzio,  23  Iowa,  343; 
92  Am.  Dec.  428;  Lincoln  v.  Buckmas- 
ter,  32  Vt.  058;  Fay  v.  Burditt,  81  Ind. 
433;  42  Am.  Rep.  142;  Carr  v.  Holli- 
day.  Sired.  E<j.  107;  Langley  v.  Lang- 
ley,  45  Ark.  392;  Cribben  y.  Maxwell, 


34  Kan.  8;  55  Am.  Rep.  233;  Sims  v. 
McLuro,  8  Rich.  Eq.  2S0;  70  Am.  Dec. 
190;  Alexander  v.  Haskins,  OS  Iowa, 
73.  Bnt  .see  Seaver  v.  Plielp.s,  Jl 
Pick.  .304;  22  Am.  Dec.  372. 

-  Belirens  v.  McKenzie,  23  Iowa, 
333;  92  Am.  Dec.  428. 

='Rusk  V.  Fenton,  14  Bush,  490;  29 
Am.  Rep.  413. 

*  Ballard  v,  McKenna,  4  Rich.  Eo. 
358. 

"  Fay  V.  Burditt,  81  Ind.  433;  42  Am. 
Rep.  142. 

« Riley  V.  Albany  Sav.  Bank,  36 
Hun,  513. 

'  Anglo-California  Bank  v.  Ames, 
27  Fed.  Rep.  727. 
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promissory  note  by  a  lunatic,  even  in  favor  of  an  inno- 
cent holder.' 

Illustrations.  —  A,  liaving  a  life  estate  in  certain  lands, 
and  owning  stock  thereon,  conveyed  the  same  to  defeiuhmt  on 
conditiofi  that  ho  should  support  her  for  life,  whicli  ho  did. 
After  lier  death,  her  executor  brought  action  to  recover  for  use  and 
o(!eupation  of  the  lands,  and  for  value  of  the  property,  alleging 
that  tlie  conveyance  was  void,  A  being  mentally  imbecile  at  tho 
time  it  was  made.  Ifcld,  that  the  plaintiff  could  not  recover,  in 
the  absence  of  bad  faith  or  fraud  on  the  part  of  the  defendant: 
Yovng  v.  Stevens,  48  N.  11.  133;  2  Am.  Rep.  202.  Defendant, 
desiring  to  borrow  money,  gave  S.  his  note,  which  S.  procured 
to  be  discounted  at  plaintiff's  bank,  and  the  money  deposited 
to  defendant's  order.  Afterwards,  a  petition  de  lunntico  hujui- 
rcndo  was  presented  against  defendant,  and  ho  was  found  to  bn 
a  lunatic,  and  to  have  been  a  lunatic  from  a  time  anterior  to 
the  making  of  the  note.  The  plaintiff  had  no  notice  of  defend- 
ant's 'lunacy.  Held,  that  defendant's  insanity  was  not  a 
defense  to  an  action  on  the  note:  Lancaster  County  Bank  v. 
Moore,  78  Pa.  St.  407;  21  Am.  Rep.  24.  A,  by  deed,  directed 
his  attorney  in  fact  to  pay  annually  out  of  the  income  of  his 
estate  a  certain  sum  to  B,  during  the  joint  lives  of  A  and  U, 
and  A  afterwards  became  insane.  Held,  that,  in  law,  this  deed 
■was  a  grant  of  an  annuity,  and  not  revoked  by  his  insanity: 
Blount  V.  Jfoiig,  4  Jones  Eq.  46.  A  procured  a  deed  from  an 
insane  person,  who  received  no  consideration,  and  did  not  com- 
prehend the  nature  of  the  transaction.  Then  A  mortgaged  the 
land  to  U,  who  acted  in  good  faith,  relying  on  the  record  title. 
Tho  insane  person  received  no  benellt  from  the  money  advanced 
by  B.  Held,  that,  as  against  B,  the  insane  person  was  entitled 
to  have  the  title  quieted,  and  this,  without  a  dL'saflirinance  or 
an  offer  to  make  restitution:  Hull  v.  Louth,  lOU  Ind.  315;  58 
Am.  Rep.  405. 

§  2390.  Liable  for  Necessaries.  —  A  lunatic  or  his  estate 
is  liable  for  noccssarios  supplied  to  him,  altliougli  the 
party  supplying  tlicui  had  notice  of  the  incapacity.^     So 


'  "Wirebacli  v.  First  National  Bank, 
97  Ta.  St.  543;  SS)  Am.  Hup.  821. 

■^  liaxter  ?'.  Portsinoutli,  5  Barn.  & 
C.  170;  Hallett  v.  Oakes,  1  Ciisli,  290; 
Ktnulall  I'.  May,  10  AUon,  59;  Rich- 
ardson V.  Strong,  13  Ired.  lOti;  55  Am. 
Dec.  430;  McCormick  v.  Littler,  85 
111.  (52;  28  Am.  Rep.  610;  Henry  v. 
Fine,  23  Ark.  417;    Suxles  v.  Pipkin, 


60 N.  C.  5i;i;  Ex  parte  Northington,  :?7 
Ala.  4!)(;;  79  Am.  Dec.  07;  Tally  i\ 
Tally,  2Dov.  &  B.  Eq.  .'185;  24  Am.  Dec. 
407;  Darby  v.  Cabanne,  1  Mo.  App. 
127;  Van  Horn  v.  Halin,  39  N.  J.  !.. 
207;  Sawyer  v.  Lufkin,  5(1  Me.  ;108; 
La  Rue  v.  Gilkyson,  4  Pa.  St.  'M'); 
45  Am.  Dec.  700;  Beals  v.  Lee,  10  Pa. 
St.  60;   49  Am.  Dec.    573;   Skidmore 
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also  for  the  maititoiianco  of  the  lunatic's  wife  and  family/ 
or  the  costs  of  a  commission  of  lunacy.* 

§  2391.  Contracts  with  Intoxicated  Persons.  —  A  con- 
tract entered  into  with  one  so  intoxicated  as  to  ho  de- 
prived of  the  exercise  of  his  understandinjj;  is  voidahlo, 
although  the  intoxication  were  voluntary,  and  not  pro- 
cured through  the  intervention  of  tlie  other  })arty.* 
Merely  hcing  under  the  influence  of  li(]U(>r  is  not  enough; 
hut  it  must  he  shown  to  exist  to  such  extent  as  to  seri- 
ously impair  the  reasoning  faculties  at  tiio  time  of  the  con- 
tract.* The  law  will  protect  a  party  from  the  effect  of  his 
acts  done  in  a  state  of  insanity  caused  hy  drunkenness.' 
So  one  reduced  to  such  extreme  d(d>ility  hy  intoxication 
as  to  be  unahle  to  rise,  or  sit  up  in  bed  unless  supported, 
or  to  hold  a  pen  and  make  a  mark  unless  the  pen  and 
hand  are  held  for  him,  cannot  execute  a  conveyance  of 
his  property."     An  habitual  drunkard  may  make  a  valid 

/'.  Romainc,  2  Brailf.  12'J;  McCorinick  441.     In  Cook'<  v.  Clayworth,  ISVes. 

?•.   Littler.    8o  111.    02;    28  Am.   Koii.  12,  tlio  uourt  say:   "A  court  of  ecuiity 

(ilU;  Young  «.   Stevens,  48  IT-  H.  13H;  ouglit  not  to  assist  a  person  to  i^ot  rid 

'.•7  Am.  Dec.  592.  of  an  a;^ruonient  or  duoil  niuruly  upon 


'  Read  v.  Legard,  6  Ex.  636. 

'  Williams  v.  Wontworth,  5  Beav. 
325. 

••  Burroughs  v.  Richman,  13  N.  J. 
L.  233;  23  Am.  Dec.  717;  Foot  (•. 
Tcwksbury,  2  Vt.  <)7;  Taylor  r.  Pat- 
rick, 1  Bil)b,  KiS;  White  v.  (,'ox,  3 
Hayw.  (Tunn.)  S2;  Leo  v.  Ware,  1 
:{|;!;  Curtis  V.  Hall,  4  N.  J.  L.  ;{()1; 
Holland  ('.  Barnes,  53  Ala.  S3;  25  Am. 
Kip.  595;  iMonkiiis  v.  Lightner.  18 
111.  282;  Carpontor^'.  Ilodg.rs,  01  Mich. 
384         ■  "  ^         ■ 

S(lM, 


the  gfound  of  liis  having  hoon  intox- 
icated at  the  time;  I  say,  merely 
upon  that  ground;  as  if  there  was, 
as  Lord  Hanlwicko  i/xpressus  it  in 
Cory  0.  Cory,  I  Ves.  Sr.  ID,  any 
unfair  advantage  made  of  his  situa- 
tion, or  a.s  Sir  J.  Jckyll  says  in  .John- 
son V.  Medlicott.  3  P.  Wnis.  l;;f), 
note,  any  contrivance  to  draw  him 
into  drink,  he  might  he  a  proper  object 
of  relit  a  in  a  court  of  c(piity.  As  to 
that  extreme  state  of  intoxication 
1  Am.  St.  Rep.  595;  Gore  r.  (Jib-  that  ilcprives  a  man  of  his  reason,  I 
13  Mees.    &   W.   023;    Butler  i'.     apprt.hend  that  oven  at  law  it  would 


Midviliill,  1  I'digh,  137;  Wiggleswortli  invalidate  a  deed  obtained  from   him 

V.  Steers,  1  Hen.  &  M.  70;    3  Am.  Dec.  while  in  that  condition." 

(i02;  Wadoi'.  Colvert,  2MillConst.  27;  *  Pickett    v.     Sutter,    5    Cal.     412; 

12  Am.  Dec.  052;  Bates i'.  Bell,  72  111.  Cavender  r.  Waddingham,  5  Mo.  App. 

108;    Johns  v.  Fritehey,   39  Md.  258;  457;  Reynolds  v.  Decbaums,  24  Tex. 

Woodson   V.    Gordon,   Peck,    190;    14  174;     70    Am.    Dec.   101;     Johns     v. 


Ami.  Dec.  743;  Barrett  i\  Buxton,  2 
Aik.  167;  16  Am.  Dec.  691;  Crane 
r.  Conklin,  1  N.  J.  Eq.  346;  22  Am. 
Dec.  519;  Harbison  v.  Lemon,  .3 
r.lackf.  51;  23  Am.  Dec.  377;  French 
V.  French,  8  Ohio,  214;  31  Am.  Dec. 
250 


Fritehey,  39  Md.  258;  Wright  v. 
Fisher,  65  Mich.  279;  8  Am.  St.  Rep. 
880. 

«"  Menkins  v.  Lightner,  18  111.  282. 

*  Wilson  V.  Bigger,  7  Watts  &  S. 
111. 
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contract  while  soLer.'  lUit  contracts  by  a  person  who 
has  been  found  un  habitual  drunkard  cannot  bo  sustained 
by  proof  that  the  promisor  was  sober  wlion  they  were 
made;  tlie  incapacity  is  coutiuuous  until  the  commission 
is  superseded,^ 

But  a  person  cannot  avoid  his  own  ngreemont  merely 
upon  the  ground  of  the  intoxication  of  the  other  party 
with  whom  he  has  contracted;  and  if  the  latter,  after 
becoming  sober,  ratifies  the  agreement  made  whilst  intox- 
icated, it  becomes  binding  on  both  sides.'  A  person  in 
a  state  of  intoxication  may  render  himself  liable  by  an 
implied  contract  to  pay  for  necessaries  supplied,  or 
necessary  services  rendered  to  him,  whilst  in  that  stale.'* 
The  contracts  of  a  person  intoxicated  at  the  time  they 
were  made  are  voidable,  but  not  void;  and  to  defend 
against  a  contract  on  the  ground  of  drunkenness,  it  must 
have*  been  rescinded  by  restoring  whatev^er  was  received 
as  the  consideration  thereof.^  It  is  held  in  several  cases 
that  drunkenness  of  the  maker  of  negotiable  paper  is  no 
defense  against  a  bona  fide  holder  for  value  without 
notice.® 

Illustrations.  —  A,  when  sober,  bid  at  a  judicial  sale  of 
land.  When  so  drunk  as  to  suspend  the  use  of  his  reason  and 
understanding,  he  signed  the  written  contract  and  paid  a  p(»r- 
tion  of  the  price.  Ifeld,  that  he  could  avoid  the  contract  and 
recover  back  the  money  paid:  Bunh  v.  BfeinUj^  113  Pa.  St.  310; 
57  Am.  Rep.  409. 

'  Gardner    v.    Gardner,    22   Wend.         ♦  Gore  r,   Gibson,    13   Meea.   &  W. 

f>2();  :U  Am.  Doc.  340;    Van  NVyck  c.  025. 
Broslier,  81  N.  Y.  202.  "  .loest  r.  Williams,  42  Ind.  505;  j.'i 

'^  Wadswortli  v.  Sliarpsteen,  8  N.  Y.  Am.  liep.  'Ml. 
388;  i5!)Am.  Dec.  4'J'J.  "State  Baidc  v.  MeCdV,  09  ]' •    St 

^Matthews  v.  Baxter,  L.   R.   8  Ex.  204;  8  Am.  Rep.  24i".;  M'     r*-.  1h, 

132;    Carpenter  1).   Rddgers,  01  Mich.  20  Midi.  24'J;   12  ,\        ''        300;  Caul 

384;  1  Am.  St.  Rep.  oUS.  kiua  v.  Fry,  35  ,0. 
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Contracts  violating  principles  of  law  voi.l  gonorally. 
Con  rac  8  v.o  at.ng  ...junctions  of  statutes  void  geiLallv 
Contracts  v.olati.ig  foreign  laws.  genorauy. 

LUluendng  or  interfering  with  government  or  legislature  or  public 

Halo  of  public  otnces-Salaries  of  public  ofBcers. 

InHu.nc...g  public  justice- Co„,pou...ling  offenses. 

AMroen.ent.s  m  frau.l  of  the  bankruptcy  laws 

Agreements  in  frau.l  of  creditors. 

Miiintonjince  and  champerty. 

Conflict  in  the  A.i.erican  courts. 

CW..ct  between  attc-ney  and  client  for  compensation  out  of    ,e. 

C.,t..cts  in  total  restraint  of  trade  void -Restraint  n.ust  be  reason- 

.     Contracts  hm.ted  as  to  space,  but  u.din.ited  as  to  tin.e. 

K  st^Ji^f "  '"  7         "'  ""''""'"'  '"■  ^''^'^^'  -^^'■-i'^t  is  valid. 

Kc^tia.n    ...ay  be  part.ally  void  and  partially  valid. 

What  IS  b.-cach  of  c(mtract. 

CombinatioiiH  of  workmen. 

Combinations  of  employers  and  traders. 

Coiiti-aets  entered  into  on  Sunday  void. 

Conti-acts  partly  executed  .m  .Sunday.  ' 

Neg<.tiai.lc  paner-Bona  tide  holder. 

Ratification  of  conti-act  made  on  Sunday. 

Judicial  acts  performed  on  Sunday  void.* 

Ministerial  acts  valid. 

Traveling  on  Sunday. 

Hiring  horses  on  Su.iday. 

Works  of  "necessity  or  charity." 

Wagers  not  illegal  at  common  law -By  statute 

Recovery  fron.  stake-holder. 

Recovery  fro.n  other  party. 

Securities  given  for  gaming  debts. 

Ga.nbling  contracts- Option  contracts. 
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§  2425  Contracts  in  restroint  of  marriage  void. 

§  24?a.  Restrictions  on  marriage  in  gifts  and  wills. 

§  2427.  Marriage  brokage  contracts  void, 

§  2428.  Immoral  and  criminal  contracts. 

§  2429.  Agreement  good  on  its  face,  but  for  illegal  purpose. 

§  2430,  Participation  in  illegal  purpose  npccosai  y. 

§  2431 .  Effect  of  illegality  on  agreement. 

§  2432,  rromises  partly  illegal, 

§  2433.  Illegality  occurring  subsequent  to  making  of  contract, 

§  2392.  Contracts  Violating  Principles  of  Law  Void 
Generally. — Illegality  in  a  contract  will  render  it  void. 
The  law  prohibits,  as  a  rule,  whatever  is  contrary  to 
public  polioy  or  to  morality;  and  a  contract  to  do  what 
the  law  thus  prohibits,  or  to  do  something  else  in  consid- 
eration thereof,  is  void,  and  not  enforceable.*  A  contract 
is  not  void  as  against  public  policy,  unless  it  is  injurious 
to  the  interests  of  the  public,  or  contravenes  some  estab- 
lished interest  of  society.'''  3ut  where  a  contract  belongs 
to  that  class,  it  will  be  declared  void,  although,  in  that 
particular  instance,  no  injury  to  the  public  may  have 
resulted.^  Wluit  constitutes  public  policy,  and  what  con- 
travenes it,  is  a  question  of  law  for  the  court,  and  not  one 
of  fact  for  the  jury.^  On  this  principle  these  contracts 
have  been  held  void:  An  agreement  in  consideration  of 
a  subscription  to  a  raih"oad  that  iiio  corporation  would 
locate  its  depot  on  certain  lands  of  the  subscriber;^  an 
agreement  in  consideration  of  a  grant  of  a  right  of  way 
that  the  railroad  wou';'   erect  and  maintain  its  depot  on 


'  Spalding  V.  Preston,  21  Vt.  <);  50 
Am.  Dec.  OS;  Ohio  etc.  Ins.  Co.  v. 
Merchants'  etc.  liis.  (/o. ,  11  Humph. 
1;  53  Am.  Dec.  742;  Blasdel  ?•.  FciwU;, 
120  Mas.s.  447;  21  Am.  Kop.  533; 
Souddor  /'.  AudrewH,  2  Mcijcan,  4ti4; 
!Milne  v.  Hiiljcr,  .3  McLean,  212;  Woo- 
ten  V.  Miller,  1.")  Miss.  3SU;  Adams  n, 
llowan,  10  Miss.  024;  DavLs  v.  Hol- 
brook,  1  La.  Ann.  178;  Luavitt  v. 
Palmer,  3  N.  Y.  11);  51  Am.  Dec.  .333; 
City  Bank  v.  Perkins,  29  N.  Y.  534; 
SO  Am.  Dec.  332;  Schmidt  v.  Barker, 
17  La.  Ann.  201;  87  Am.  Dec.  627; 
Bowman  v.  Gonegal,  19  La.  Ann.  328; 


92  Am.  Dec.  537;  Norton  v.  Dawson, 
19  La.  Ann.  404;  92  Am.  Dec.  51>i; 
Holconib  V.  Weaver,  130  Mass.  2()."i; 
Cumpston  v.  Lambert,  18  Ohio,  81;  .11 
Am.  Dec.  442;  Pickett  v.  School  Dist., 
25  Wis.  551;  3  Am.  Rep.  105;  lUrd-ou 
V.  Jackson,  4  Sueed,  429;  Murcior  c. 
Mercier,  50  Ga.  540;  15  Am.  lli..'[i.  ti'Jl. 

'■'  Peterson  v.  Cliriateiisen,  20  Mimi. 
377. 

^  Fireman's  Ch.  Asa'a  v.  Berghaus, 
13  La.  Ann.  209. 

*  Smith  r.  Du  Boise,  78  Ga.  413;  G 
Am.  St.  Rep.  200. 

"  Fuller  V.  Dame,  18  Pick.  472. 
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iv;^  ail 


Daw  .soil, 
Dec.  ^i>>: 
tass.  '21)."); 
lio,  81;  '.I 
lool  Dist., 

llurcicr  ('. 

llU'l).  ()'J4. 

I'iO  Mian. 


the  grantor's  lands,  and  not  have  any  other  within  a  cer- 
tain distance  thereof;'  or  that  a  railroad  would  maintain 
its  principal  place  of  husiness  at  a  certain  place,  and 
"not  build  a  side-track  to  its  main  line  in  the  town  of 
E."  -y^   a   contract   by  the    president  and    directors    of  a 
railroad  company  for  the  purchase  of  claims  against  the 
coyipany;'  a  provision  in  a  contract  between  a  telegraph 
company  and  a  railroad  company  that  the  former  will 
transmit  the  family,  private,  and  social  messages  of  the 
(executive  officers  of  the  latter  free;*  a  contract  for  the 
sale  and  transfer  of  the  property  and  franchises  of  a  rail- 
road   company,  before  its  road  has  been  completed;^    a 
contract  to  waive  all  damages  for  injuries  resulting  from 
negligence;^    an    agreement   whereby  a  physician  is   to 
explain  to  a  railroad  company  the  injuries  received  by  A 
at  the  hands  of  the  company,  and  the  physician's  com- 
pensation is  to  vary  according   to  the   sum  which   the 
company  shall  pay  A;^  a  contract  of  sale  of  stock  of  a 
corporation,  which    necessarily   implies   that    the   seller 
intended  to  derive  and  the  buyer  to  give  him  a  private 
advantage  not    shared    by  the   other    stockholders;*    an 
agreement  to  divide  a  school  district  in  consideration  of 
the    surrender  of  property  rights    by  the  new  district;^ 
an  agreement  between  the  father  and  grandfather  of  an 
infant  legatee,  on  one  side,  and   an  heir  at  law,  not  a 
legatee,  on  the  other,  that  the  latter  should  resist  and  the 
former  should  not  ins  .st  on  probate,  and  if  the  will  should 


'  St.  Jo  etc.  R.  R.  Co.  %k  Ryan, 
]l  Kan.  G02;  15  Am.  Rep.  357;  U-.u-Ai 
r.  U.  R.  Co.,  64  ni.  414;  IG  Am.  Rep. 
.%4;  St.  Louis  etc.  R.  R.  Co.  r.  Matli- 
irs,  71  111.  592;  '22  Am.  Rop,  122; 
\VillianiSoii  v.  R.  R.  Co.,  53  Iowa,  12G; 
;il)  Am.  Rup.  200. 

■=  I'ueblo  etc.  R.  R.  Co.  v.  Taylor,  6 
Col.  1;  45  Am.  Rep.  512.  A  contract 
to  pay  money  in  consideration  tliat 
t!ic  company  will  buiUl  ita  road  to  a 
ciTtain  point  is  valid:  First  Nat.  Bank 
V.  Hcndrie,  49  Iowa,  402;  31  Am.  Rep. 
153. 


3  McL  ouald  v.  Haughton,  70  N.  C. 
393. 

*  Western  Union  Telegraph  Co.  v. 
R.  R.  Co.,  1  ?*IcCrary,  418. 

*  Clarke  v.  R.  R.  Co.,  5  Nel).  314. 

6  Cook  ,•.  R.  R.  Co.,  72  Ga.  48;  Kan- 
sas Pacific  R.  R.  Co.  V.  I'eavey,  29 
Kan.  Uii);  44  Am.  Rep.  0:iO;  Lake 
Shore  etc.  R.  R.  Co.  v.  opanglcr,  44 
Ohio  St.  471. 

7  Thomas  v.  Caulkett,  57  Mich.  392; 
58  Am.  Rep.  3G9. 

*  (iuernsey  v.  Cook,  1'20  Mass.  501. 
»  State  V.  Kidd,  G3  Wis.  337. 
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be  set  aside,  the  heir  should  pay  the  infant  the  amount 
of  his  legacy,  the  object  being  to  defeat  a  residuary 
legatee;*  a  contract  to  abandon  the  prosecution  of  pro- 
ceedings for  the  establishment  of  a  public  highway  in 
consideration  of  money  to  be  paid  therefor;'*  a  contract 
by  which  one  trustee  agrees,  for  a  pecuniary  compensa- 
tion to  himself,  to  permit  his  co-trustee  to  have  control 
of  the  trust  fund;*  an  agreement  between  tenants  in 
common  that  the  survivor  shall  take  the  other's  estate;* 
a  contract  between  two  creditors  interested  in  a  public 
sale  about  to  be  made  by  an  assignee  in  bankruptcy, 
that  one  will  not  bid  against  the  other,  and  in  considera- 
tion thereof,  that  the  latter  will  pay  to  the  former  a  cer- 
tain sum  of  money;®  an  agreement  for  a  consideration  to 
renounce  an  executorbhip;^  a  contract  by  a  physician  to 
take  the  office  of  another,  and  practice  therein  in  the 
name  of  the  other;'  a  contract  to  buy  of  a  director  and 
president  of  a  national  bank  shares  of  its  stock,  on  con- 
dition that  the  purchaser  shall  be  made  cashier  of  the 
bank;^  an  agreement  by  an  agent  to  induce  his  principals 
to  discharge  their  present  attorney  and  employ  another, 
who  agrees  in  consideration  thereof  to  divide  his  fees 
with  the  agent.^ 

An  agreement  that  one  partj'^  thereto  may,  if  necessary, 
use  force  in  taking  possession  of  certain  property,  in  case 
the  other  party  fails  to  comply  with  its  conditions,  is  not 
an  agreement  to  do  an  unlawful  act/"  A  contract  by  a 
corporation  organized  to  build  a  public  bridge  with  the 


'  Grayu.  McReynolds,  G5  Iowa,  4G1; 
54  Am.  Rep.  1(5. 

"  Jaci)l).s  V.  Tobiason,  C5  Iowa,  245; 
54  Am,  Rep.  9. 

«  Ft)ote  r.  Emerson,  10  Vt.  338;  33 
Am.  Dec.  205. 

*  Hersliy  v.  Clark,  35  Ark.  17;  37 
Am.  Rep.  1. 

^  Dudley  V.  Odom,  5  S.  C.  131 ;  22  Am. 
Rep.  0.  As  to  agrueinents  not  to  1)id  at 
auction,  sec  Auctioneers,  Division  I. 


6  Ellicott  V.  Chamberlin,  38  N.  J. 
Eq.  G04;  48  Am.  Rep.  327. 

'  Jorouie  V.  Bigelow,  (i(3  111  452;  lii 
Am.  Rop.  597. 

•*  Noel  r.  Drake,  28  Kan.  2G5;  42 
Am.  Rep.  1G2. 

»Bvrd  r.  Hughes,  84  111.  174;  25 
Am.  Rep.  442. 

'0  Ambrose  v.  Root,  11  111.  497;  02 
Am.  Dee,  450. 
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l38  N.  J. 
|l  45'J;  10 

205;    42 

174;   25 

ll.  497;  52 


proprietor  of  a  newspaper,  to  give  him  stock  of  the  com- 
pany in  consideration  of  his  publishing  tvi'ticles  favoring 
the  enterprise,  and  showing  the  value  of  it  as  an  invest- 
ment, is  valid,'  An  agreement  by  an  employer  to  pay 
an  employee  a  certain  sum  per  month  for  his  services, 
even  if  he  should  bo  discharged  for  incapacity  or  dere- 
liction of  duty,  is  not  contrary  to  public  policy.'^ 

§  2393.  Contracts  Violating  Injunctions  of  Statutes 
Void  Generally.  —  Where  an  act  is  prohibited  by  statute, 
a  contract  to  do  the  act  is  illegal  and  unenforceable.'  So 
a  contract  in  violation  of  the  constitution  of  the  United 
States,  whether  made  by  the  United  States,  a  state,  or  an 
individual,  is  invalid.*  Where  a  statute  pronounces  a 
penalty  for  an  act,  a  contract  founded  on  such  act  is  void, 
although  the  statute  does  not  pronounce  it  void,  or  in  ex- 
press words  prohibit  it.®     A  statute  prohibiting  the  mak- 


1  Liebke  v.  Knapp,  79  Mo.  22;  49 
Am.  Rep.  212. 

^  Edwards  v.  Crepin,  68  Cal.  37. 

3  Mitchell  V.  Smith,  1  Binn.  110;  2 
Am.  Dec.  417;  Seideubender  i'.  Cliarlos, 
4  Surg.  &  R.  I'll;  8  Am.  Deo.  GS3; 
Bank  r.  Owens,  2  Pot.  527;  Mortdii  v. 
Fletcher,  2  A.  K.  Marsh.  137;  12  Am. 
Doc.  'Mii;  Gray  v.  Roberts,  2  A.  K. 
Marsh.  208;  12  Am.  Doc.  383;  Johnson 
r.  Cooper,  2  Yorg.  524;  24  Am.  Doc. 
503;  Linn  i-.  Bank,  2  111.  87;  25  Am. 
Dec.  71;  Persons  v.  Jones,  12  Ga.  371; 
58  Am.  Doc.  477;  Adams  ?>.  HacUett, 
27  N.  H.  289;  59  Am.  Dec.  370;  Wood- 
woith  V.  Bennett,  43  N.  Y.  -73;  3 
Am.  Rep.  700;  Walker  v.  Johnson,  7 
Hill,  387;  Buxton  v.  Hamblin,  32  Mo. 
448;  Boll  ('.  Quinn,  2  Sand.  140;  Cape- 
hart  r.  Rankin,  3  W.  Va.  571;  100 
Am.  Doc.  779;  .Jones  v.  Blacklidge,  9 
Kan.  502;  12  Am.  Kop.  503;  Foley  v. 
Spoir,  100  N.  Y.  552;  Levy  v.  (towdy, 
2  Allen,  320;  Miller  /;.  Post,  1  Allen, 
434. 

*  Patton  V.  Gilmer,  42  Ala.  548;  94 
Am.  Dec.  005. 

'■'  Wilson  V.  Spencer,  1  Rand.  70;  10 
Am.  Deo.  491;  Woods  v.  Armstrong, 
54  Ala.  150;  25  Am.  Rop.  G71;  Mitchell 
V.  Smith,  1  Binn.  1 10;  2  Am.  Dec.  417; 


Tliorne  v.  Travelers  Ins.  Co.,  80  Pa. 
St.  15;  21  Am.  Rep.  89;  Drury  v.  De- 
fontaine,  1  Taunt.  130;  Pennington  v. 
Townsend,  7  Wend.  270;  Gritiith  v. 
Wells,  3  Denio,  220;  liank  v.  Owens, 
2  Pet.  527;  Carlton  v.  Witchor,  (i  N. 
H.  190;  iirackett  v.  lloyt,  29  N.  H. 
204;  Roby  i\  West,  4  N.  H.  285;  17 
Am.  Dec.  423;  Madison  v.  xns.  Co.,  2 
Ind.  4S3;  Hale  v.  Henderson,  4  Humph. 
199;  Torritt  r.  Bartlott,  21  Vt.  104; 
Swords  n.  Owen,  43  How.  Pr.  170;  Hal- 
lett  r.  Norton,  14  Johns.  273;  Kordon. 
V.  (Amniugham,  20  How.  Pr.  154;  l?ost 
I'.  Bander,  29  How.  Pr.  489;  Wheeler 
V.  Russell,  17  Mass.  258;  Russt;!!  v. 
Degrand,  15  Mass.  35;  Ellsworth  v. 
Mitchell,  31  Me.  247;  Downing  v. 
Ringer,  7  Mo.  585;  Smith  t\  Albany, 
7  Lans.  14;  Hibtirnia  Corp.  v.  Hender- 
son, 8  Serg.  it  R.  219;  II  Am.  Doc. 
593;  Sharp^•.  Toose,  9  N.  J.  L.  352;  17 
Am.  Doc.  479;  O'Donnoll  v.  Sweeney, 
5  Ala.  407;  39  Am.  Deo.  337;  Columbia 
Bank  r.  Hal.leman,  7  Watts  &  S.  233; 
42  A.m.  Doc.  229;  Harrison  r.  Berkley, 
1  Strob.  525;  47  Am.  Dec.  578;  Milton 
V.  Haden,  32  Ala.  30;  70  Am.  Dec. 
523.  Coiitni,  Solomon  v.  Drosehler,  4 
Minn.  278;  Lindsloy  i:  Rutherford,  17 
B.  Mou.  245;  Bubcock  v.  Goodrich,  47 
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ing  contracts,  except  in  a  certain  manner,  ipso  facto,  makes 
them  void  if  made  in  any  other  way.'  Courts  will  not, 
even  with  the  consent  of  the  parties,  enforce  a  contract 
which  is  in  violation  of  a  statute,  although  not  therein 
declared  void."  AVhere  a  contract  made  in  violation  of  a 
statute  is  void,  the  suhsequent  repeal  of  the  statute  does 
not  make  it  valid.' 

On  tlio  foregoing  grounds  the  following  have  heen  hold 
void;  An  agreement  to  withdraw  the  plea  of  usury ;^  a 
contract  for  the  sale  of  fertilizers  neither  branded,  tagged, 
nor  inspected,  as  provided  by  statute;^  a  promise  by  a 
candidate  for  office  to  contribute  money  for  purposes  for 
a  part  of  which  candidates  are  expressly  prohibited  from 
contributing;'^  a  contract  of  service  by  a  minor  in  viola- 
tion of  the  statute  prohibiting  the  employment  of  a  certain 
class  of  minors  in  manufacturing  establishments;''  a  con- 
tract made  since  the  \\ar,  for  the  sale  and  delivery  of  con- 
federate bonds;"  an  executory  contract  waiving  the  benefit 
of  an  exemption  law;^  a  contract  to  reprint  any  literary 
work,  in  violation  of  a  right  of  copyright  secured  to  a 


Cal.  509;  Coombs  u.  Einury,  14  Me. 
404;  Loster  v.  Howard  Bank,  n:5  Md. 
ih>S;  ii  Am.  Rep.  'ill;  Nieiiioyer  r. 
Wriglit,  75  Va.  '2^.);  40  Am.  Kci..  7l20. 
Ill  Hervoy  r.  Moaeley,  7  viray.  47'.).  (i('» 
Am.  Due.  51."),  it  in  said:  "  While  it  is 
true  that  ortliiiary  coutraets,  if  pro- 
hibited by  a  penal  statute,  are  beld 
illegal  and  invalid,  yet,  in  the  ease  ot 
inarriaue,  this  prinuiplo  has  lieen,  for 
sound  and  obvious  reasons,  tlisregarded, 
and  the  marriage  held  valid,  notwith- 
standing the  [)enalty  incurred  liy  those 
who  sliouhl  unite  a  female  in  marriage 
uiiiler  eighteen  years  of  age  without 
tho  eonsent  of  her  parent  or  guardian. " 

'  -Etna  Ins.  Co.  v.  Harvey,  11  Wis. 
394. 

•■'"Fowler  v.  Scully,  72  Pa.  St.  450; 
13  Am.  Rep.  699. 

•*  Woods  V.  Armstrong,  54  Ala.  150; 
25  Am.  Rep.  071;  Banchor  r.  ^Eansel, 
47  ^le.  58;  Milne  ?'.  liuljcr,  3  McLt'an, 
212;  (Jilliland  w.  Phillips,  1  S.  C.  152. 
Aiikr  if  the  contract  ia  uot  iiuiuoral, 


is  held  iu  Central  Baidc  v.  Stone  Co., 
20  |}ar!>.  23;  Washburn  t\  Franklin,  35 
Barb.  000;  Curtis  v.  Leavitt,  15  N.  Y. 
85. 

*  Clark  V.  Spencer,  14  Kan.  398;  19 
Am.  Rep.  90. 

■•Coidey  V.  Sims,  71  Oa.  101. 

«  Foley  ('.  Speir,  11  Daly,  254. 

'  Birk'ett  i\  Ciiatterton,  13  R.  I.  299; 
43  Am.  Rep.  30. 

>■  llraucli  i\  Haas,  10  Fed.  Rep.  53. 

»  L'ltelps  r.  riiflps,  72  111.  545;  22 
Am.  liep.  149;  Curtis  v.  O'Brien,  20 
liiwa,  3/0;  S9  Am.  Dec.  543;  Ma\\\i,!l 
(I.  R.'ad,  7  W's.  5S3;  Recht  v.  Kdlv, 
S2  111.  147;  -^  Am.  Rej).  301,  the 
court  saying:  "  The  cxemjition  crcati  d 
by  the  statute  is  as  nu;eh  for  the  bene- 
fit of  the  family  of  the  debtor  as  for 
himself,  and  for  that  reason  he  cannut, 
by  an  executory  contract,  waive  the 
provisions  made  by  law  for  their  sup- 
port and  nKiintcnance.  Such  con- 
tracts contravene  the  policy  of  the  law, 
and  hence  are  inoperative  and  void." 
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third  person;*  a  contract  by  an  express  company  in  vio- 
lation of  the  mail  law  of  the  United  States." 

Illustrations.  — A  statute  declared  that  bricks  should  be 
made  ot  a  certain  size,  and  prohibited,  under  a  ponaltv,  the 
making  of  bricks  of  a  different  size.     Ildd,  that  a  vendor  of 
Jiicks  ot  the  latter  size  could  not  maintain  an  action  for  tlie 
price:  Law  v  Ihnhj.on,  2  Camp.  147.    A  statute  prohibits,  under 
a  penalty    the  keeping  of  a  nine-pin  alley  appurtenant  to  a 
tavern.     A  carpenter  builds  a  nine-pin  alley  adjoining  a  tav(>rn. 
iV;  ^"o^"?^  i-eeover  the  price:  Spvrgeon  v.  McEhmui.  G  Ohio, 
4-1.;  27  Am.  Dec.  2G6.     A  statute  enacted  that  if  any  person 
.Should  run  or  knowingly  permit  his  grain  to  be  thrashed  by  a 
thraslnng-mac  une,  the  rods,  knuckle-joints,  and  jacks  of  which 
should  not  be  boxed,  he  should  be  deemed  guilty  of  and  i)un. 
ished  as  for  a  misdemeanor.     Held,  that  one  who  rendered  ser- 
vice m  thrashing  the  grain  of  another  with  a  machine  not  boxed 
in  contormity  with  such  a  statute  could  not  recover  therefor: 
Dillon  V.  Allen,  46  Iowa,  299;  2G  Am.  Rep.  145. 

§2394.      Contracts    Violating     Foreign     Laws.  — An 

agreement  which  is  illegal  in  the  place  where  made  fails 
to  create  any  right  that  can  be  ground   for  an  action  in 
this  country.     Also,  an  agreement  made  in  this  country 
for  a  performance  abroad,  which  is  there  illegal,  will  not 
give  a  cause  of  action  here.     Again,  a  contract,  although 
valid  in  a  foreign  country  where  it  is  made,  if  it  be  ille- 
gal according  to  the  law  of  this  country,  will  not  found  a 
cause  of  action  in  our  courts.^     But  courts  do  not  notice 
the  revenue  laws  of  foreign  countries;  and  contracts  hav- 
ing for  their  object  their  violation  will  be  enforced.* 

§  2395.  Influencing  or  Interfering  with  Government 
or  Legislature  or  Public  Officers.  — All  agreements  whose 
object  is  in  any  way  to  interfere  with  or  unduly  influence 

'  Nieliols  r.  Ruggles,  3  Day,  145;  3 
Am.  Deo.  'Hi'2. 
■  Hill  r.  Mitchell,  23  Ga.  704 

. '  'Vl^"',f-  ^,"1"'.  8  ^^*^ioK,  M.  &  a. 

iM;  tri-ell  V.  Lovy,  IG  Com.  B.,  N.  S 
-!);  Parsons  r.  Tivisk,  7  Gray,  47.S;  (i(i 
Am.  Dec.  502;  Hall  r.  Costelld,  48  N 
11.  17ii;  2  Am.  Rep.  207.     The  validity 
of  a,  coutnict  ia  to  be  decided  by  the 


law  of  the  place  where  it  is  made;  but 
no  nation  is  Ixuind  to  recognize  or  en- 
force any  contracts  wiiich  are  injuri- 
ous to  its  own  interests,  or  to  those  of 
its  own  citizens,  or  which  are  in  fraud 
of  its  laws:  8niith  v.  Godfrey,  28  N. 
H.  379;  Gl  Am.  Dee.  G17. 

*  Kolm  V.  lieuaiaauce,  5  La.  Ann. 
25. 
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tlie  action  of  the  government,  the  legislature,  or  the  other 
re])resentativcs  of  the  state,  are  void.^ 

Therefore  the  following  agreements  have  heen  held 
void:  An  agreement  to  endeavor  to  obtain  from  a  cabinet 
oflicer  a  valuable  contract  lor  supplying  arms  to  the  gov- 
ernment;^ a  contract  for  general  services  in  procuring 
legislation;^  an  agreement  to  prevent  legislative  investi- 
gation into  the  affairs  of  a  railroad  company;*  an  agree- 
ment to  use  one's  inlluence  with  a  municipal  council  to 
procure  a  lease; ^  a  contract  to  procure  a  return  of  duties 
by  an  olficcr  in  the  custom-house  for  a  share  of  the 
amount  returned;®  a  promise  to  a  voter  to  pay  his  travel- 
ing expenses,  or  to  remunerate  him  for  his  loss  of  time;' 
a  wager  between  two  voters  upon  the  result  of  an  election;^ 
an  agreement  to  p>ay  money  in  consideration  of  abandon- 
ing a  petition  against  the  return  of  a  member  for  bribery;' 


'  Providence  Tool  Co.  v.  Norris,  2 
Wall.  45;  Howell  v.  Fountain,  3  Ga. 
17(5;  4G  Ain.  Deo.  415;  Mar.sh  v.  Rus- 
sell, 2  Lans.  340;  Coppell  r.  Hall,  7 
Wall.  542;  Pratt  v.  Foot,  0  Conn.  332; 
Mcfiuire?;.  Smock,  42  Iiiil.  1;  13  Am. 
Rep.  353;  Buck  v.  Bank,  27  Mich.  2i)3; 
15  Am.  Rep.  IS!);  Nichols  v.  Mudi,'ett, 
32  Vt.  540;  Elkhart  Co.  Lodge  v. 
Crary,  98  Ind.  238;  49  Am.  Rep.  746; 
Oscanyar  v.  Ames  Co.,  103  U.  S.  24. 

^  Providence  Tool  Co.  v.  Norris,  2 
Wall.  45.  But  see  Lyon  v.  Mitchell, 
30  N.  Y.  235;  93  Am.  Dec.  503. 

»  Weed  V.  Black,  2  McAr.  268;  29 
Am.  Rep.  018;  Trist  v.  Child,  21 
Wall.  441;  Clippingcr  r.  Hephaugli,  5 
Watts  &  S.  315;  40  A«n.  Doc.  519; 
Frost  V.  Ik'lmont,  0  Allen,  152;  Gil  v. 
Williams,  12  La.  Ann.  219;  08  Am, 
Dec.  707;  Powers  v.  .Skinner,  34  Vt. 
274;  80  Am.  Dec.  677;  Bryan  v.  Rey- 
nolds, 5  Wis.  200;  08  Am.  Dec.  55; 
CiKpiillard  ?•,  Bearss,  21  Ind.  479;  83 
Am.  Dec.  302.  Contra,  Hunt  v.  Test, 
8  Ala,  713;  42  Am.  Dec.  059.  A  con- 
tract for  contingent  compensation  for 
professional  services  of  a  legitimate 
chiiracter  in  prosecuting  a  claim 
against  the  United  States  pending  in 
one  of  the  executive  departments  is 
not   illegal:    Stantoa  v.    Embrey,   93 


U.  S.  548;  nor  is  a  contract  to  make  a 
public  argument  before  the  legislature 
or  its  committee  for  or  against  an  act: 
Bryan  v.  Reynolds,  5  Wis.  200;  08 
Am.  Dec.  55;  nor  a  contract  whereljy 
one  agrees  for  hire  to  work  for  passage 
of  bills  by  the  legislature,  provided  ho 
does  not  conceal  his  interest  in  thu 
matter,  but  lets  it  be  known  and  un- 
derstood by  the  members  whose  judg- 
ment he  undertakes  to  influence: 
Miles  V.  Thorne,  38  Cal.  335;  99  Am. 
Dec.  384.  But  a  contract  is  void  as 
against  public  policy,  and  will  not  hj 
enforced  where  the  consideration  is 
that  one  of  the  parties  thereto  would 
give  "all  the  aid  in  his  power,  spend 
such  reasonable  time  as  may  be  neces- 
sary, and  generally  use  iiia  utmost  in- 
tluonce  and  exertions  to  procure  the 
passage  into  a  law"  of  a  bill  intro- 
duced into  the  legislature:  Mills  r. 
Mills,  40  N.  Y.  543;  100  Am.  Dec.  5:1,-). 

*  Usher  v.  McBratney,  3  Dill.  385. 

5  Wall  V.  Charlick,  8  N.  Y.  Leg.  OI.s. 
230;  Pease  v.  Walsh,  49  How.  Pr.  20!). 

"  Satterlce  v.  Jcmcs,  3  Duer,  102. 

'  Cooper  V.   Slade,  6  El.  &  B.  447; 
Simpson  v.  Yeend,  L.  R.  4  C^.  B.  (i'JO. 

"  Allen  V.  Hearn,  1  Term  Rep.  5{). 

'  Coppock  V,  Bower,  4  Mees.  &  W. 
361. 
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a  promise  to  pay  for  services  rendered  by  another  us  a 
canvasser  at  a  primary  election  to  secure  tlie  proinis(jr's 
nomination  for  an  oflice; '  an  agreement  to  indemnify  an 
ollicer  for  the  voluntary  escai)e  of  a  prisoner  in  his  ehai'ge;' 
an  agreement  to  influence  the  governor  of  a  state  to  ap- 
point a  certain  person  to  an  office;^  an  agreement  not  to 
compete  with  a  person  in  making  bids  for  the  carrying 
of  the  United  States  mail,  or  other  government  contracl, 
or  to  share  in  the  result;*  a  promise  to  indemnify  an 
officer  for  releasing  a  person  from  arrest;*  an  agreement 
to  give  a  person  his  interest  in  a  coming  election  for  the 
office  of  sheriff;"  a  contract  to  endeavor  to  procure  a  par- 
don from  the  governor  for  a  convict  for  a  compensation;' 
a  note  given  to  procure  a  party  to  sign  a  petition  for  ex- 
ecutive clemency;'  an  agreement  guaranteeing  to  pay  a 
sum  of  money  to  certain  persons  provided  they  will 
petition  the  common  council  of  a  city  for  street  im- 
provements;^ a  contract  whereby,  in  consideration  of  A's 
procuring  B's  appointment  as  special  counsel  in  certain 
causes  against  the  United  States,  and  aiding  him  in  man- 
aging the  defense  of  them,  B  agrees  that  he  will  pay  A 
one  half  of  the  fee  which  he  may  receive  from  the  gov- 
ernment;*" an  agreement  between  a  proprietor  of  a  distil- 
lery and  an  officer  of  the  internal  revenue  service  charged 


'  Keating  V.  Hyde,  23  Mo.  App. 
555. 

'^  Ayer  v.  Hutchins,  4  Mass.  370;  3 
Am.  Dec.  232. 

^  Faurio  v.  Morin,  4  Mart.  (La.)  39; 
C  Am.  Dec.  701. 

'  Ctulick  V.  Ward,  9  N.  J.  L.  87;  18 
Am.  Dec.  389;  Kingw.Wiuauts,  71  N.  C. 
409;  17  Am.  llep.  11;  Swan  y.  Cliorpoii- 
niiig,20Cal.  182;  Atchesoiu'.  Mall()ii,43 
N.  Y.  147;  3  Am.  Rep.  078;  Gibbs  i;. 
Smith,  1 15  Mass.  592;  Marsh  tJ.  JUissell, 
00  N.  Y.  288.  But  au  agreement  that 
oiKi  sliall  bid  for  .^several  for  a  mail 
contract  is  not  illegal  ;v'/' S'.'.'  follows 
V.  llus.sell,  20  N.  11.  427;  51  Am.  Dec. 
238.  See  Hreslin  v.  Brown,  24  Ohio 
St.  505;  15  Am.  Rep.  027. 


"  Webber  v.  Blunt,  19  Wend.  188; 
32  Am.  Dec.  445. 

''Swayze  V.  Mall,  S  N.  J.  L.  54;  14 
Am.  Oec.  399;  Nicholls  v.  Mudgett,  32 
Vt.  540. 

'  liatzfield  V.  Gulden,  7  Watts,  152; 
32  Am.  Dec.  750.  See  VVildey  v.  Col- 
lier, 7  Md.  273;  01  Am.  Dec.  340. 
Civitfii,  C'hadwick  c.  Knox,  31  N.  11. 
220;  04  Am.  Dec.  329.  And  .see  Thomp- 
son r.  Wharton,  7  Busii,  503;  3  Am. 
Rep.  300. 

'^  Buck  V.  Bank,  27  Mich.  302; 
Haines  v.  Lewis,  54  Iowa,  301;  37 
Am.  Uep.  202. 

'■>  McGuirc  v.  Smock,  1  Wil.  92;  42 
Ind.  1;   13  Am.  Rvp.  .3r)3. 

'»  Meguire?;.  Corwine,  101  U.  S.  108. 
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>vitli  watching  the  distillery,  that  the  officer  will  pay  the 
2)roprietor  a  monthly  sum  so  long  as  the  latter  carries  on 
the   distillery;*    a  contract   made   by  a  mayor  while  in 
ollico,  with  the  city  coniieil,  to  lease  a  city  park  for  five 
years,  and  for  an  annual  sum  paid  him,  to  keep  the  park 
in  repair;'^  a  contract  made  by  a  postmaster,  before  his 
commission  was  issued,  to  remove  his  i)ost-ofrice  to  a  cer- 
tain building,  and  continue  it  there  so  long  as  lie  should 
hold  office,  even  though  it  was  not  shown  that  the  public 
has   been   injured  thereby;^  a  contract  to  procure  for  a 
drafted  man  a  substitute,  "or  otherwise  clear  him  from 
said  draft";'*  an  agreement  to  grant  certain  privileges,  in 
consideration  of  the  withdrawal  of  the  opjiosition  to  the 
passage  of  an  act  through  the  legislature;''  promises  to 
officers  to  induce  them  to  perform  the  duty  required  of 
them    by  law;"    a   contract    by  which    an    administrator 
agrees  to  sell  certain  real  property  belonging  to  the  estate 
which  he  represents,  for  a  certain  sura,  and  to  make  the 
title  to  the  purchaser  named  therein,  through  the  medium 
of  the  orphans' court;''   an   agreement  whereby  A  is  to 
enter  into  and  perform  a  contract  with  the  state  for  the 
construction  of  a  swamp-land  state  road,  and  to  give  B, 
who,  at  the  public  letting  of  the  work  under  the  statute, 
had  been  the  lowest  bidder,  as  a  bonus  for  being  allowed 
to  take  his  place  in  the  contract,  a  portion  of  the  swamp- 
lands to  be  secured  from  the  state  for  the  performance  of 
the  work;^  a  promise  to  a  collector  of  taxes  to  pay  him  a 
tax,  in  consideration  that  he  will  forbear  to  collect  the 
same  in  the  manner  required  by  law;"  a  promise  to  pay 
money  to  a  mail-contractor  ujion  consideration  that  he 
will  repudiate  his  contract  for  carrying  the  mail;*"  a  con- 


1  Caton  V.  Stewart,  7G  N.  0.  357. 

2  Macon  v.  Huff,  00  Ga.  221. 

»  Sneiice  V.  Harvey,  22  Cal.  336;  83 
Am.  Dec.  C9. 

*  O'Hiira  r.  Carpenter,  23  Mich.  410; 
9  Am.  Rep.  8'.). 

'-'  I'iugry  V.  Washburn,  1  Aiken,  264; 
15  Am.  Dec.  676. 


«  Mitchell  V.  Vance,  5  T.  B.  Mon. 
528;  17  Am.  Dee.  96. 

'  Myers  v.  Hodges,  2  Watts,  381;  27 
Am.  Dec.  319. 

8  Hannah  v.  Fife,  27  Micli.  172. 

»  Packard  v.  Tisdale,  50  Me.  376. 

"  Weld  V.  Lancaster,  56  Me.  453. 
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tract  with  a  puLlic  enemy;*  an  agreement  by  members  of 
u  township  board  of  education,  acting  in  their  individual 
capacity, to  purchase  from  another  person  apparatus  for  the 
schools  of  the  township,  and  to  ratify  said  contract  of  pur- 
chase at  the  next  meeting  of  the  board;*  a  contract  whereby 
the  parties  agree  to  pay  a  delegate  in  Congress  for  services 
rendered  by  him  in  securing  the  payment  of  a  claim, 
where  legislation  is  by  Congress  required  therefor;''  an 
agreement  to  pay  to  the  county  commissioners,  who  were 
bound  by  law  to  build  a  court-house,  a  certain  sum  of 
money,  provided  they  would  build  it  on  a  particular  lot;' 
an  agreement  by  private  parties  to  employ  a  deputy  col- 
lector at  a  greater  compensation  than  fixed  by  statute;"' 
a  promise  to  secure  the  removal  of  a  post-office,  and  the 
appointment  of  one  as  postmaster;*  an  agreement  of  a 
trustee  of  a  corporation,  for  a  pecuniary  recompense,  to 
resign  his  trust.'' 

§  2396.  Sale  of  Public  Offices  —Salaries  of  Public  Offi- 
cers.—  The  sale  of  public  offices  is  illegal,  and  a  con- 
tract made  for  such  an  object  is  accordingly  void.*  So 
the  salary  or  emoluments  of  a  public  office  cannot  be 
sold  or  assigned  by  the  holder,"  and  any  such  contract  or 
agreement  is  void;^''  as,  for  example,  an  agreement  before 
an  election  to  share   the  sahiry  and   fees  of  an  oilico,  in 


1  Woods  V.  Wilder,  43  N.  Y.  104;  3 
Am.  Ki'p.  684;  Cliancely  v.  F),iiley,  37 
(l;i.  53'-';  95  Ain.  Deo.  350;  Wood  v. 
Stone,  2  Cold.  369;  88  Am.  Dec. 
(iOl. 

-  McCortle  v.  Bates,  29  Ohio  St.  419; 
23  Am.  Hop.  758. 

"  Weed  V.  Black,  2  McAr.  268;  29 
Am.  Kei).  618. 

♦  County  Commissioners  v.  Jones,  1 
III.  237. 

*  Fawcett  v.  Eberly,  58  Iowa,  544. 

6  Filsou  V.  Himes,  5  Pa.  St.  452;  47 
Am.  Dec.  422. 

'  Forbes  v.  McDonald,  54  Cal.  98. 

•^  Outon  V.  Rodes,  3  A.  K.  Marsh. 
432;  13  Am.  Dec.  193;  Groton  v. 
VValdoborough,  11   Me.   306;  20  Am. 


Dec.  i'l"];  Waldron  v.  Kvan.s,  1  Dak. 
11;  Knj^le  v.  Chipnian,  51  Mich. 
5'J4.  Contra,  Sailing  v.  Me  Kinney,  1 
Lei-h,  42;  19  Am.  l'»ec.  722;  F,ldy  v. 
Ca[)r()n,  4  R.  I.  394;  67  Am.  Dec.  541; 
Ch'ant  V.  McLester,  8  Ga.  553;  Lucas 
V.  Alien,  80  Ky.  6S1;  0 'Rear  v.  Hi^er, 
10  Li'igii,  6'22;  Cunningham  v.  Cun- 
ningliam,  IS  B.  Mon.  19;  68  Am.  Dec. 
718;  Robinson  v.  Robinson,  05  Ala. 
010;  39  Am.  Rep.  17. 

9  Palmer  v.  Bate,  2  Ball  &  B.  673; 
Barwicke  v.  Reade,  1  11.   Black.  027. 

"  A  contract  by  a  clerk  of  a  court  to 
assign  all  the  fees  of  his  otlice  to  pay 
a  del)t  is  void  as  against  public  policy: 
Field  V.  Chipley,  79  Ky.  200;  42  Am. 
Rep.  215. 
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consideration  of  the  plaintifT's  using  his  influence  to  elect 
the  defendant  to  such  ofiice;'  or  un  agreement  by  an  a})- 
plicant  for  an  office  to  divide  the  receipts,  in  consid- 
eration that  a  rival  applicant  will  withdraw  or  has  with- 
drawn,^ or  shall  aid  the  other  in  obtaining  the  office;* 
a  contract  under  which  a  United  States  marshal  assumes 
to  authorize  a  deputy  marslial  to  appoint  under-deputies, 
and  to  receive  three  fourths  of  all  the  fees  earned  by  him- 
self and  them."* 


§  2397.  Influencing  Public  Justice  —  Compounding 
Offenses. —  Upon  the  ground  of  public  policy,  any  agree- 
ment having  a  tendency  to  pervert  or  influence  the  course 
of  public  justice  is  illegal  and  void;^  as  an  agreement 
that  one  shall,  in  consideration  of  a  large  sum  of  money, 
not  only  procure  witnesses,  but  procure  them  to  swear  to 
a  particular  fact/  or  that  one  will  hold  himself  at  all 
times  ready  to  testify  for  the  promisor  in  a  certain  case;" 
or  an  agreement  that  a  defendant  in  a  proceeding  for  a 
divorce  shall  withdraw  his  or  her  papers,  and  malce  no 
defense  in  the  case;^  or  a  contract  by  a  wife  to  pay  her 
solicitors  one  half  of  alimony  to  bo  recovered  by  her  in  a 
suit  for  divorce  as  compensation  for  their  services  in  sucli 


'  Gaston  v.  Drake,  14  Nev.  175;  .33 
Am.  Rep.  548. 

■'  Huiitur  r.  Nolf,  71  Pa.  St.  28'J; 
Martin  v.  Wade,  HI  Cal.  108;  Glover 
V.  Taylor,  'SS  La.  Ann.  1)84. 

"(J ray  v.  Hook,  4  N.  Y.  449. 

*  Sclilo.ss  V.  Hewlett,  81  Ala.  2fi6. 

*  Collins  V.  Blantern,  2  Wils.  841;  1 
Smith's  Lead.  Cas.  4'.(0;  Bierhaur  v. 
Wirth,  10  liiss.  60.  It  is  illegal  to  aid  a 
ielon  to  escape  from  prosecution  of  pun- 
isliinent  unless  the  persons  stand  in  the 
relation  of  husband  and  wife,  parent 
and  child,  or  the  like,  and  a  contract 
growing  out  of  sucli  an  act  is  void: 
Dodson  V.  Swan,  2  W.  Va.  511;  98 
Am.  Dec.  787. 

«  Patterson  v.  Donner,  48  Cal.  369, 
379.  An  agreement  by  a  stranger  to 
au  action  to  furnish  evidence  tliereiu, 


for  a  compensation  contingent  upon 
the  result,  is  not  necessarily  illegal: 
Wellingtons.  Kelly,  84  N.  Y.  r)4:?'. 

'  Pollak  V.  Gregory,  9  Bosw.  IKi. 
Contract  to  give  int'ormation  in  respect 
to  evidence  for  trial  is  not  void  as 
against  public  policy;  but  a  contract  t() 
suppress  evidence  is:  Cobb  f.  Cowderv, 
40  Vt.  25;  94  Am.  Dec.  .870.  An  agree- 
ment to  compensate  a  deputy  sherill' 
for  procuring  evidence  which  would 
lead  to  the  conviction  of  a  person 
implicated  in  a  certain  crime  is  nut 
conti'ary  to  public  policy,  if  the  criiiir 
was  committed  and  the  trial  had  in  a 
county  other  than  that  in  which  the 
deputy  sheriff  was  an  officer:  Harris  v. 
More,  70  Cal.  502. 

^  Stouteuburg  v.  Lybrand,  13  Ohio 
St.  228. 
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suit;*  or  an  agreement  between  a  corporation  and  an  em- 
ployeo  that  a  deposit  given  by  him  to  secure  the  faillirul 
discliarge  of  his  duties  sliall  be  retained  in  whole  or  in 
part,  if  the  president  shall  deem  pro[)er,  and  (hat  his  cer- 
tificate that  the  deposit  is  forfeited  shall  bo  conclusivo 
evidence  of  the  fact  in  the  courts,  and  shall  bar  the  em- 
ployee of  all  right  to  recover  the  deposit;"  or  an  agreement 
whereby  one  agrees  for  a  certain  sum  of  money  to  furnish 
sureties  so  that  the  other  party  to  the  contract  can  be 
appointed  an  administrator.^ 

The  compromise  or  compounding  of  felonies,  misde- 
meanors, or  any  public  offenses  is  illegal,  and  agreements 
involving  such  compromises,  either  in  whole  or  i"  part, 
are  void;*  as,  for  example,  a  bond,  a  deed,  or  other  agree- 
ment, the  consideration  of  which  is  not  to  prosecute  for 
an  offense  which  has  been  committed;®  an  agreement  by 
an  attorney  to  procure,  for  a  contingent  fee,  the  quashing 
of  a  criminal  conviction;^  a  promise  to  pay  a  person  for 
endeavoring  to  induce  the  prosecutors  of  a  criminal  case 
to  discontinue  it;'^  or  for  endeavoring  to  prevent  the  find- 
ing of  an  indictment,  or  if  it  is  found,  endeavoring  to 
get  the  authorities  to  dismiss  it;*^  or  a  contract  to  "use 
every  legal  and   proper  endeavor  to  have   the  criminal 


'  Jordan  r.Wustermau,  62  Mich.  170; 
4  Am.  St.  Rl'1>.  830. 

•J  Wliito  V.  11.  R.  Co.,  135  Mass.  216. 
As  to  till!  validity  of  agreciuuiit  to  oust 
tiie  jurisdiction  of  courts,  see  Title  Ar- 
l)itriition,  jmsL 

»  Aycock  V.  Rrauu,  6(5  Tex.  201. 

••  Uiiiesburgli  r.  Smiiner,  !)  Vt.  2.1; 
1i\  Am.  Dec.  600;  Dixoii  /'.  Olinstcad, 
'J  Vt.  ;ilO;  :n  Am.  Dec.  (i2l»;  Woodrutl" 
r.  Hinmaii,  1 1  Vt.  5i»2;  34  Aui.  Dec. 
712;  (iuilford  Co.  v.  Marcii,  S!)  N.  C. 
2118;  Peed  I).  iMcKce,  42  Iowa,  6S'.I;  20 
Am.  Kep.  63J ;  Lindsay  v.  Siiiitii,  78 
N.  C.  328;  24  Am.  Rep.  463;  Bell  v. 
\Vood,  I  Bay,  24y;  Mattocks  r.  Owen, 
;■)  Vt.  42;  riutner  v.  Smith,  5  N.  H. 
f)r)3;  22  Am.  Dec.  478;  Cameron  v. 
iMcFarland,  2  Car.  Law  Repos.  415; 
6  Am.  Dec.  566;  Corley  v.  Williams, 
1  Bail.  588;  Deu  v.  Monroe,  5  N .  J .  L. 


470;  Bailey  v.  Buck,  1 1  Vt.  252;  Catliii 
V.  Ilenton,  !)  Wis.  74i;;  Bolih  r.  Hitch- 
cock, 40  Ala.  468;  20  Am.  Rep.  288; 
^IcMahoii  V.  Smith,  47  Conn.  221 ;  36 
Am.  Rep.  67. 

''  Cameron  r.  McFarlaiid,  2  Car.  Law 
Repos.  415;  6  Am.  Dec.  ")()();  I'liiiiierr. 
Smith,  5  N.  H.  5.")3;  22  Am.  Dee.  478; 
Crowden  r.  Recce,  80  Ind.  1;  Haltkaus 
r.  Kruitz,  17  HI.  Aj)p.  434;  I'earee  v. 
Wilson,  HI  Pa.  St.  14;  56  Am.  Rep. 
243.  So  of  a  judgment  confessed  for 
this  consideration;  iJredin's  Appeal,  1)2 
Pa.  St.  241;  37  Am.  Rep.  677. 

'•  Orinerod  r.  Dearman,  100  Pa.  St. 
561;  45  Am.  Rep.  301. 

'  Rhodes  I'.  Neal,  64  Ga.  704;  37 
Am.  Rep.  93. 

"  Barron  v.  Tucker,  53  Vt.  338;  38 
Am.  Rep.  684. 
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I)rosoeutionB  dismissed"  ngiiiiist  the  promisoo;'  or  a  con- 
tract between  uttorneys  und  liquor  dealers  that  they  will 
dei'end  for  a  stated  monthly  coiupetisation  all  cases  brought 
against  them  for  violations  of  the  prohibitory  li({Uor  law;' 
or  a  note,  part  of  the  consideration  for  which  was  an  agree- 
ment to  use  induonco  to  secure  the  accjuittal  of  one  prose- 
cuted for  a  felony;^  or  an  agreement  by  which  one  party 
receives  a  sum  of  money  to  become  the  bail  of  another, 
accused  of  felony,  in  order  that  a  defendant  may  be  re- 
leased from  custody  so  as  to  escape  trial.'* 

One  whose  money  has  been  stolen  may  compromise 
with  the  tliief,  provided  nothing  is  done  tending  to  sup- 
press a  criminal  prosecution.*  So  a  promise  not  to  prose- 
cute is  not  illegal,  unless  it  was  nuide  for  the  sake  of  gain, 
and  not  merely  from  motives  of  kindness  and  compas- 
sion." And  it  must  be  shown  that  a  crime  was  commit- 
ted, and  that  there  was  an  agreement  not  to  prosecute. 
Threats  to  prosecute,  unless  a  certain  security  was  given, 
will  not  justify  the  inference  that  if  the  security  was  given 
the  agreement  was  that  no  prosecution  would  follow.'^  A 
l)rivate  injury  for  which  the  sufferer  may  maintain  an 
action  may  be  compromised  or  settled  by  him  in  his  dis- 
cretion.^ Where  the  consideration  of  an  agreement  for 
the  sale  of  land  is  the  compounding  of  a  felony,  neither 
party  can  obtain  relief  in  a  court  of  equity.  The  parties 
will  be  left  as  found." 

§  2398.  Agreements  in  Fraud  of  the  Bankruptcy 
Laws. — Agreements  operating  in  fraud  of  the  bank- 
ru[)tcy  laws  are  void;  as  an  agreement  by  a  creditor,  in 
consideration  of  money,  to  withdraw  his  opposition  to  the 

'  Averbuck  v.  Hall,  14  Bnsli,  ")05.  '  Swope  v.  Ins.  Co.,  93  Pa.  .St.  'li)\\ 

^  Bowman  v.  I'lu'lp.?,  41  K.\.m.  'MM.  Fonl  u.  Cratty,  52  111.  313;   Plant  r. 

"  Ricketts  /•.  Harvey,  IOC.  Iml.  5G4.  Gumi,  'J  Woods,  372. 

■*  Duukin  v.  Iloilge,  40  Ala.  523.  "  Luakc  on  Contracts,  729;  Kier  v. 

*  Souhegau  Bank  v.  Wallace,  01  N.  Lecinan,  9  Q.  B.  395. 
H.  24.  »  Allisou  V,  Hesa,  28  Iowa,  3SS. 

"  Ward  V.  Allen,  2  Met.  53;  35  Am. 
Dec.  387. 
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dischnrgo  of  a  bankrupt.'  So  witb  a^rocmonts  intorfor- 
ing  with  tho  e(j[U;il  diHtributioii  of  tbo  bunkrupt'.s  estate; 
as  a  security  or  charge  upon  the  ])ropei'ty  of  the  (k'htor 
stipulated  to  take  effect  only  in  the  event  of  his  bank- 
ruptcy;'^ or  a  sale  at  a  fictitious  price,  to  enable  the  seller, 
in  case  of  the  bankruptcy  of  tho  buyer,  to  recover  the 
real  value  by  a  dividend.' 

§  2399.  Agreements  in  Fraud  of  Creditors.  —  In  the 
case  of  composition  agreements  between  debtor  and  cred- 
itor, any  agreement  made  with  one  creditor  for  a  i)ref- 
erence,  whether  by  paying  or  promising  him  a  larger 
composition,  or  by  giving  him  better  security  for  his 
composition,  so  that  he  does  not  in  elfeet  discliarge  tlie 
debtor  u})on  C(iual  terms  with  the  others,  is  iUegal  and 
void  as  a  fraud  upon  the  other  creditors.*  An  action  at 
law  cannot  bo  maintained  against  the  debtor  on  a  note  or 
bond  given  for  a  secret  ])reference,  and  he  may  set  up 
the  fraud  as  against  the  creditor  or  any  other  person  who 
is  not  a  bona  jide  holder  for  value  before  maturity.^ 
Equity  will  decree  the  surrender  of  securities  given  by 
the  debtor  for  secret  preferences,"  and  tho  cancellation 
of  notes  or  bonds  given  by  him  to  induce  a  creditor  to 
sign  a  composition  agreement.^     The  creditor  who  pro- 

'  Hall  V.  Dyson,   17  Q.  B.   TSf);  '21  Bean    v.    Amsink,    10    Bl.itclif.    .'Ull; 

L.  J,  Q.  B.  'J'J+;  Sharp  r.  Teu.so,  9  N.  Partridge    r.    Mi'sser,    M   (iray,    ISO; 

,1.  li.  ;kV_';  17   Am.   Due.   47!);  Rici!  v.  Bo.wi  c' l^rodkiniru,  "J  Dill.  lUS;  llain.s- 

Miixwell,  i;i  Siiiodcs&  M.  L'SU;  5:5  Am.  (UU  v.  K.l-artoii,  8  Mot.  '_"J7;  41   Am. 

Ikc!,  85.  Dec.   ."iO:!;  Yi'omaiiM   v.   (Jiiattcrtdii,   9 

^  Hx  parte  Atackay,  L.  11.  8  Ch.  643;  .Idlins.  '2>Xr,  0  Am.  Dec.  i.'77;  Sharp  o. 


■\-2  h.  J.  Ch.  (i8. 


Tecse,  <»  N.  J.    L.  :\:r2:  17  Am.   Doc. 


In  re  G.imcrnall,  L.  R.   1   Ch.  D.  470;  Dextir  v.   Srunv,    1l>  Cusli.   r)!t4; 

i;!7;  45  L.  J.  g.  B.  1.     S.,  an  attdrney  5'J  Am.    Dec.   "JOti;  Si.linL'cr  /.   Karle, 

at  law,  put  into  tho  hands  of  W.,  an-  S'2  N.    Y.    31)3;    In    re    ('lennMits,    52 

otiier  attorney,  a  demand  aj^ainst  T.  Conn.  4()4.     See  mifc,  Title  Triist.s. 

uiulur  the   a};;reemoiit  that  T.  was  to  "Lawrence  i\  Clark,  3t)  J^.  Y.   1'2S; 

lie  forced  into  bankruptcy,  and  if  S.  Carroll  v.  Shields,  4  E.  D.  Smith,  4t)(i; 

was   appointed   a.ssignee,   he    and  W.  I'iiiner  v.  Iligj^in.s,    1'2  Ahb.    I'r.   334; 

^huidd  share  tiie  attorney's   fees  and  ^Vay  v.  Langley,  15  Ohio  St.  3'J'J. 

assii^uee's  commissions.     Held,  not  in-  '' Plcyer  v.  Browne,   '28  Beav.    .301; 

valid;  Redick  v.  Woolworth,  17  Neb.  O'Siiea  v.  Collier  White  Lead  ami  Oil 

iiGU;  52  Am.  Rep.  410.  Co.,  4'2  Mo.  397. 

'  Mallalieu   v.    Hodgson,    16   Q.    B.  '  Middleton  v.    Lord  Onslow,   1   P. 

711;  Cobleigh  v.  Pierce,  32  Vt.   788;  Wms.  768;  Spurrett  v.  Spiller,  1  Atk, 
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cures  such  fraudulent  preference  cannot  recover  even  the 
amount  of  the  composition,  as  the  whole  agreement  he- 
twecn  him  ai)d  his  debto  •  is  an  entire  agreement,  and  is 
vitiated  by  the  fraud.'  The  composition  obtained  by  the 
fraudulent  iircference  of  one  creditor  o'.er  the  others  is 
also  void  as  between  tlie  debtor  and  all  the  other  credi- 
tors defrauded;  and  they  are  remitted  to  their  original 
rights  and  remedies  against  the  debtor.'*  But  the  debtor 
can  recover  from  the  creditor  a  sum  of  money  paid  to 
him  b}'  way  of  fraudulent  preference.* 

§  2400.  Maintenance  and  Champerty. — Maintenance 
is  an  officious  intermeddling  in  a  suit,  that  in  no  way 
belongs  to  one,  by  assisting  either  party,  with  money,  or 
otherwise,  to  prosecute  or  defend.  It  is  said  to  be  an  of- 
fense against  good  morals,  in  that  it  keeps  alive  strife,  and 
perverts  the  remedial  powers  of  the  law  into  an  engine  of 
oppression.  "  Maintenance,  as  thus  described,"  says  Mr. 
Anson,*  "hardly  appears  in  the  reports  of  recent  times. 
The  mere  maintaining  or  assisting  another  person  in  a 
suit  would  not  now  avoid  a  contract  entered  into  for  such 
a  jjurpose,  unless  there  was  something  vexatious  in  the 
maintenance."  ®     Even  at  common  law  a  stranger  was  per- 


10.");  Constantcin  v.  Blache,  1  Cox, 
287;  FawoeH  v.  Gee,  3  Anst.  !»1U; 
Estabrc;  k  r.  Scott,  3  Vos.  ■luO;  Jai;k- 
inaii  V.  JNIitchell,  13  Vos.  581;  Cecil 
r.  I'laistdw,  1  Aust.  20-'. 

'  llowdeii  V.  Haigh,  11  Ad.  &  E. 
lO.'i.S. 

■'  Dauglish  v.  Tennent,  L.  II.  2  Q. 
B.  49. 

^  Smith  r.  Bronili^y,  2  Doui,'.  G90; 
Bean  r.  AinsiiiU,  10  lilatelif.  3GI. 

*  Aii.son  on  Contracts,  ITS;  ^•itin^' 
Abiiiger,  C.  J.,  in  i'iudon  n.  I'urker,  1 1 
Mees.  &  W.  ()S2. 

■'  In  'riiallliiuier  n  Bi'iiu'kerhotr,  3 
Cow.  023,  1.5  A'M.  Dee.  .'JOS,  the  court 
say:  "Our  stati  te  coneeriiing  chani- 
perty  ami  maintenance  is  a  eom[,ilali()n 
of  the  several  Kiiglisli  statuhs  ;rlat- 
ing  to  the  same  sulijeets,  and  it  de- 
clares   certain    contracts    void,     'i'liis 


statute,  tlironghout,  makes  or  siiji 
poses  a  distinetiou,  \vl\ich  before  jiic- 
vailed  in  tlie  rules  of  the  common  lev, 
between  maintenance  whicii  is  iiiun- 
cent  and  that  wliich  is  nnl awful.  To 
maintain  the  suit  of  another  is  un- 
lawful, unless  the  person  maiiitaiuin  ; 
h;is  some  interest  in  the  subjeel  ni 
the  suit,  or  unle.'i.->  he  is  eiiMuceiiil 
with  t'  •  suitor  in  some  social  relatini:. 
'rhes<,'  are  the  exceptions  to  a  gmuial 
rule,  and  they  are  exceptions  wiiith 
rest  upon  the  strongest  ground  oi 
reason  as  well  as  the  su|)port  of  aii- 
thoiity.  W'lu're  the  person  [tromotiii:,' 
tlie  suit  of  another  has  any  inf'ii-.t 
whatever  in  tlie  thing  demanded  dis- 
tinct fr(  ni  that  which  he  may  aecjiiiii 
by  an  agreement  with  tie  suitor,  ln' 
is,  in  eticct,  also  a  suitor,  according  t" 
the  iiaairo  and  extent  of  his  iutere^t. 
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mittcd  to  assist  in  tlio  prosecution  of  a  suit  commenced 
by  another,  where  he  liad,  or  believed  lie  had,  a  pecuniary 
interest  in  the  result  of  the  suit,  or  was  related  to  eitluir 
of  the  parties;^  or  the  litigant  were  a  poor  person  unable 
to  carry  on  his  own  suit  or  defend  his  property;"  or  where 
lie  has  purchased  the  interest  of  a  co-defendant  in  a  suit;* 
The  offense  of  maintenance  seems  now  to  be  confined  to 
the  intermeddling  of  a  stranger  in  a  suit,  for  the  purpose 


To  deny  to  such  a  person  the  benefit 
wliich  he  niiglit  receive  from  a  suit  con- 
ducted inaiiily  or  partly  for  the  l)ene- 
lit  of  another  would  he  to  close  the 
temple  of  justice  against  all  persons 
uot  parties  to  the  suit,  and  yet  having 
interests  in  the  subject  of  litigation 
which  may  bo  afi'ected  by  the  tlcter- 
ininatioii  of  the  cause.  It  is,  accord- 
iuj,dy,  a  jtriuciple  that  any  interest 
whatever  in  the  subject  of  the  suit 
is  sulficient  to  exempt  him  wlio  gives 
aid  to  the  suitor  from  the  charge  of 
dlcgal  maintenance.  Whctiier  chis 
interest  is  great  or  small,  vested  or 
contingent,  certain  or  uncertain,  it  af- 
fords a  just  reason  to  him  who  has 
such  an  interest  to  participate  in  the 
suit  of  anotlier,  or  also  has,  or  claims, 
some  right  to  the  same  subjcit:  Bac. 
Abr.,  tit.  Maintenance,  IJ,  1  tiie 
several  authoi-itios  there  cited  A'here 
tliere  is  consanguinity  or  atliniLy  be- 
tween the  suitor  aiul  him  who  gives 
aid  to  tiie  suit,  the  voice  of  nature 
and  tlie  language  of  the  law  cipially 
dccliiv!  that  such  assistiince  is  iKit  un- 
lawful maintenance.  'l"ho  relation  of 
landlord  aiul  tenant,  tliat  of  master 
and  servant,  acts  of  ciiarity  to  the 
poor,  and  the  exercise  of  the  legal 
priifession,  are  all  cases  in  which  it  is 
luit  utdawlul  to  give  aid  in  tlie  conduct 
<if  suits  before  the  courts  of  justice. 
Upon  all  sucli  cases  tlicse  laws  were 
never  intended  to  operate.  Tiiey  Were 
intended  to  prevent  tlie  interfereiiei; 
of  strangers  having  lU)  pretense  of 
riglit  in  the  subject  of  the  suit,  and 
standing  in  no  relation  of  duty  to 
the  suitor.  'I'liey  were  intended  to 
pri'ViMit  trallic  in  doubtful  claims,  and 
id  (iperate  upon  !)uyors  of  pretended 
rights,  who  had  no  relation  to  the 
suitor  or  the  subject  otliei'wise  than 
as  purchasers  of  the  profits  of  litiga- 


tion. It  has  been  urged  that  cham- 
perty and  maintenance  are  distinct 
offenses,  and  that  ehamiierty  is  illegal 
in  many  cases  in  which  maintenance 
in  other  modes  would  be  lawful.  If 
principles  are  considered,  it  seems  to 
be  of  little  moment  wiiether  he  who 
maintains  the  suit  of  another  receives 
his  reward  from  the  s\d)jeet  of  the 
suit  or  from  a  .y  other  property  of  the 
suitor.  Champei'ty  is  one  species  of 
maintenance;  hut  the  authorities  do 
not  declare  contracts  for  a  part  of  tlie 
thing  in  demand  universally  unla^^■- 
ful.  The  distinction  made  by  the 
l)0(>ks  between  interference  which  is 
illegal  and  that  which  is  lawful  con- 
sists in  the  rule  and  the  exceptions 
already  stated;  and  wlu'i'e  mainte- 
nance is  lawful,  as  in  the  i-ase  of  in- 
terest in  tiie  subject,  or  relation  to  the 
suitor,  a  contract  to  divi.le  the  subject 
of  the  suit,  which  is  maintiiianee  in 
a  particular  form,  is  also  legal.' 

^Thallhimer  c.  Ibiiiekerhotl',  lU'ow. 
C)2'A;  l.'i  \m.  Dee.  ;i()S;  Call  r.  (  alef, 
]:{  .Met.  :i(i'-':  Thompson  v.  .Ma.^hall, 
•Si;  .Via.  r.lU;  •  i  Am.  Dec.  .S-JS;  Vw...  ' 
r.  Dunn,  'i  .  .ilins.  t'h.  oilS;  Tibjian  r. 
Sciircy,  7  Huni])!!.  iUT;  Wright  i: 
Meek,  1{  (I.  (ireeiii',  47'-';  rUackciliy  '". 
Holton,  5  Dana,  .">•_'();  Dorwin  r.  Sin';li. 
;{.")  Vt.  (■)!);  Barnes  r.  Strong,  1  -loins, 
K.p  \0();  McCall  ,:  Capeliart,  '-'()  Ala. 
o'Jl.  .\s  every  inembfi' of  the  commu- 
nity has  an  interest  in  the  ])uni  -hnient 
of  crime,  any  one  may  lawinlly  con- 
tribute to  a  criminal  |ii'osceution:  Com. 
V.  Dupuy,  Bright.  (I'a.)  44. 

'■'ThMUliimer  r.  I'rinckcrliofr,  'A  Cow. 
()'_'."?;  IT)  Am.  Dec.  liOS;  I'erine  r  Dunn, 
;{  Johns.  Ch.  .lOS;  State  v.  Cliitty.  1 
J{ail.  401;  Findon  v.  Parker,  11  .Mees. 
&  W.  tlT"). 

•'  Thompson  v.  Marshall,  'M  Ala. 
504;  70  Am.  Dec.  3'J8. 
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of  stirring  up  strife  and  continuing  litigation.*  Purchas- 
ing a  protended  title,  and  prosecuting  the  suit  in  the 
name  of  another,  but  for  the  party's  own  benefit,  is  not 
an  offense  within  the  New  York  statute.^ 

Champerty  is  a  species  of  maintenance.  It  is  a  "  bargain 
with  a  plaintiff  or  defendant  to  divide  the  land  or  other 
lliing  sued  for  between  them  if  they  prevail  at  law,  the 
ohamperter  agreeing  to  carry  on  the  suit  at  his  own  ex- 
pense."'^ At  common  law,  and  under  the  statutes  of 
Ihigland,  agreements  involving  transactions  of  this  kind 
are  illegal  and  void.'*  But  a  party  will  not  be  denied  i  lie 
in  a  suit  because  of  a  champertous  contract,  until  he  asks 
aid  of  the  court  to  enforce  it.'' 


§  2401.  Conflict  in  the  American  Courts.  —  In  many, 
pei'haps  most,  of  the  states,  the  EngHsh  law  of  cham- 
perty and  maintenance  exists,  either  by  statute  or  by 
judicial  decision.*^  In  other  states  this  doctrine  of  the 
common  law  is  held  to  be  obsolete,''  and  inapplicable  to 
the  })rescnt  day.* 


'  Dorwin  v.  Smith,  .S5  Vt.  69. 

^  Wieldiaiii  v.  Coiildin,  8  Johns.  220. 

^  l?()uviur"s  Law  Diet.  A  cham- 
■|ierty  statutu  does  not  apply  to 
dt'visos,  judicial  i,alos,  or  assignments 
luiilcr  the  insolvent  act;  Variciv  v. 
Jackson,  2  Wcud.  IGG;  19  Am.  Dee. 
.571. 

*  l  P,la.  Com.  irx 

•''  Pike  r.  Martindale,  01  Mo.  2(58. 

MVcakly  V.  Hall,  V.i  Ohio,  1(17;  42 
:\m.  Dec.  194;  (rilhert  v.  Holmes,  04 
ill.  .")4S;  liarker?'.  Haiker,  1  1  Wis.  LSI; 
^Miller  r.  Larson,  19  Wis.  Iti.'i;  .Stearns 
-.  Fclker,  28  Wis.  594;  ()_;dcn  r.  Des 
Arte,  4  Dner,  275;  Hovey  r.  lioKson, 
T)!  Me.  02;  Martin  r.  Amos,  K?  Ircd. 
198;  (Jiiif;ley  v.  Tliompsoii,  o.'l  Ind.  1)17; 
.Statseal)nrg  v.  Marks,  79  Lid.  \'Xi; 
llolloway  ('.  Lowe,  7  I'ort.  4S8;  Tlionip- 
.siin  i\  Maisliall,  MG  Ala.  504;  7ti  Am. 
J)cc.  328;  Lytlo  t'.  State,  17  Ark.  G()8; 
AVchI)  r.  .'Xi'instrong,  5  Uiiiai)!).  1179; 
Made  r.  lllioiles,  2  Dev.  .t  U.  24;  Mose.s 
r.  Hagicy,  55  (ia.  2811;  Davis  i\  Sliar- 
I'oii,  15  B.  Mon.  (U;  Christie  r.  Sawyer, 
44  N.  H.  298;   Whituey  v.  Kirklaml, 


7  N.  J.  Eq.  3113;  Martin  v.  Clark,  8 
R.  I.  :}89;  5  Am.  Rep.  58();  Rackus  v. 
Byron,  4  Mich,  535;  Thurston  v.  Per- 
eival,  I  Pick.  415;  Small  v.  Mott,  22 
^Vend.  403  (now  regulated  in  New 
York  by  statute,  '"ilgwiek  r.  Stanton, 
14  \.  Y.  289);  Boardman  r.  Thompson. 
25  Iowa,  487:  Rust  r.  Larue,  4  Litl. 
112;  14  Am.  Dec.  172;  I'.rown  ?-.  lleau- 
champ,  5  T.  15.  .Mon.  81;  17  Am.  D-e. 
M;  Coleman  l:  Billings,  89  111.  IK'r. 
Barnes  v.  Strong',  1  .lones  Ivj.  10i»; 
AVhceler  v.  Pounds.  21  Ahi.  472;  Van- 
sever  ?'.  Stiekney.  75  Ala.  225. 

'  Danfortli  r.  "Strecter,  28  Vt.  49(1, 
Shei'ley  r.  Riugs,  1!  Humph.  53;  Picii- 
tiuik  (».  Franklin,  38  Tex.  458;  Cain  /■. 
Munroe,  23  (ki.  82;  Mathewson  /■. 
Fitch,  22  Cal.  8();  Ballanl  i\  Carr  4S 
Cal.  74;  Richar<lsou  v.  Rowland,  4(i 
Conn.  5()5;  Sehafermau  /,'.  ()'l5rien, 
28  ,M.l.  5G5;  92  Am.  Dec.  70S;  Hicknx 
r.  Elliot,  22  Fed.  Rep.  13. 

•■  Duke  ('.  ILirper,  (ill  Mo.  51 ;  27  Am. 
1! '[1.  314.  And  SCO  Uoherts  r.  Cook, 
20  How.  4(i7;  Wright  v.  Week,  3  (i. 
(jrreene,  472. 
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§  24D2.  Contract  between  Attorney  and  Client  for 
Compensation  out  of  Recovery.  —  In  some  of  the  states 
in  which  it  is  hehJ  tliat  the  hiw  of  champerty  is  in  force, 
it  is  ruled  that  it  is  an  essential  element  of  maintenance 
and  champerty  that  the  person  shall  con(ril)uto  to  the 
expense  of  a  litigation;  and  that  therefore  an  agreement 
with  an  a.ttorney  that  ho  is  fo  receive  as  compensation  for 
liis  services  a  portion  of  the  snbject-matter  of  the  litiga- 
tion is  not  champertous,  nnless  he  also  agrees  to  pay  or 
ndvance  the  costs  and  expenses  of  the  suit.^  On  tho 
otlier  hand,  other  courts  hold  that  such  a  contract  need 
not  contaii\  an  agreement  as  to  costs  to  render  it  illegal.'- 
Of  course,  in  tliose  states  which  repudiate  the  doctrine  of 
champerty,  an  attorney  may  agree  to  recover  land  or  other 
•roporty,  paying  the  expenses  therefor  for  a  specified  ]»or- 
tion  of  tlie  amount  recovered.^  The  snpreme  court  of  the 
United  States  holds  that  an  attorney  may  lawfully  con- 
tract with  l»is  client  for  a  percentage  of  the  amount  ho 
c  dlects,  whether  the  claim  is  collected   by  suit,  or  before 


Clark,  8 

Biickus  V. 
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Mott.  •2-2 

in   Nrw 

StiUllull, 

oHHison. 
4    I/itt. 

\m.  \)c. 
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:'2;  Van- 
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•  Duke  I'.  Harper,  (HI  Mo.  T)!;  '.'7  Am. 
lU'l).  ."ni;  .")  Hep.  {\-2i:  -J  .Mo.  Aiip  1; 
Crow  /•.  Ilariiioii,  •_'.">  Mo.  417;  Allaiil 
r.  Lauiiiaiide.  "JU  \\'is.  ')02:  Ardeii  r. 
I'attersoii.  .")  Johns.  Vh.  44;  Moses  /•. 
Ua^iley,  54  tin.  "JjiS;  Martin  i'.  ('lark 
S  K.  i.  ;5S'.);  ;")  Am.  Ite[i.  ^SC;  llavanl 
r.  MeLaiie.  .S  Harr.  (Del.)  i:!!t:  Tliomp- 
>ii\\  i\  ReVTiold.-i,  7.S  111.  11;  Stearns  /•. 
I'clker,  -JS  \Vi.s.  .■)<l.:  .Moody  r.  Harper, 
:i,S  .Miss.  .")'.•!);  Meeks  r.  Dewlierry,  'u 
tla.  •Jli.'i;  lio.iidnian  (.'.  Thompson,  '_'.") 
loua,  4S7;  Martin  /•.  Amos,  I!  Ired. 
•JOI;  Coleman  /•.  Uillin'j;s,  Ml  111.  IS!!; 
'I'avlor  ('.  Ilinton,  iKi  K,i.  7415;  Million 
'•.  V)hns<iry;,  10  Mo.  App.  4:VJ.  Atelii- 
soii  ete.  11.  15.  Co.  r.  .lolmson,  "JK  Km. 
•Jl.S;  IJlai.sdellr  Ali.'ra,  144  Ma.ss.  I'.'.I.S: 
,V.I  Am.  Kep.  il'.t. 

-  Lathrop  r.  Andierst  ManU.  1)  .Met. 
IS'.t;  Hnst/'.  Larue,  4  Litt.  4i-_':  14  .\m. 
\>rr.  17-;  Hrown  r.  lMM\iehain[i,  5 '!'. 
i;.  .\lon.  4i:i;  17  Am.  Dee.  SI;  Davis 
''.  Sharron,  l.'i  li.  Mon.  01;  Tliiirsion  r. 
I'rreival,  1  I'iik.  41.');  I5yrd  r.  Odein, 
!•  .Ua.  7'>r);  Seohey  r.  lio>e,  \',i  Jnd. 
117;  Qui;^ley  f.  Thompson,  ."il)  Ind,  IJ17; 


81a.le  /•.  Khodes,  '_'  Dov.  &  B.  i.^;  Key 
r.  Vattier,  I  Ohio,  1.V2;  BaeUns  v.  liy- 
ron,  4  .\lieh.  ."ilk').  The  court  may  dis- 
miss an  aeiioii  at  any  sta^'o  on  discov- 
eiin;,'  that  it  is  lieiii:;  prosecuted  liy 
the  plaint  ill  "s  attorney  on  a  champer- 
tous I'outi'aet;  ({reeiiman  r,  Collee,  til 
Ind.  1>01. 

■'  Ik'nlinrk  /'.  I'"ranklin,  IkS  Tex.  4."iS; 
M  thewson  ,..  b'iteh,  2-2  Cal.  Sli;  Hal- 
lanL  ''.  ('arr,  48  Cal.  74;  i"idlii)s  /•. 
S.mth  I'ark  Coiniins,  li'.t  111.  y\2[). 
A  eoiitraet  lietweeii  an  attorney  and 
client  that  the  I'ormer  is  to  have  half 
the  amount  ot  a  judgment  I'oi  •■olleet- 
ini;  it  is  not  within  the  law  against 
champerty  it'  made  after  liiial  judg- 
ment: Floy<l  /'.  (Joodwin,  8  Veig.  484; 
'_".)  Am.  Dee.  ];iO.  A  .statute  {n-ohil.iL- 
iiiU  advances  liy  attorney-j  on  U(.>1  s 
left  with  them  for  oolleeti<in  does  not 
a|iply  to  advances  made  to  assist  a 
needy  client  in  .sup[)ortnig  his  family 
lo;i'_;  atter  iUv  suit  was  eommeiu'ecl, 
and  after  one  trial  has  lutcn  had:  Bris- 
tol r.  Daiiii,  !•_>  Wend.  142;  27  Am 
Deu.   122. 
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a  ileiiartnicnt  of  the  governincMit.*  After  the  litigation  is 
ended,  or  after  judgment  recovered,  an  attorney  may  hiw- 
fully  purcliaso  or  take  in  payment  of  his  fees  a  part  of  the 
property  received  or  a  jiart  of  the  judgment.'^  Even  where 
the  contract  is  declared  void  for  champerty,  the  attorney 
may  recover  the  value  of  his  services  upon  a  quantum 
meruit}  It  is  no  defense  to  an  action  that  plaintiff  has 
made  a  champcrtous  contract  for  its  prosecution.* 


k^^ 


s 


§  2403.  Contracts  in  Total  Restraint  of  Trade  Void— 
Restraint  must  be  Reasonable.  —  An  agreement  in  total 
and  general  restraint  of  trade  in  and  throughout  the  limits 
of  a  particular  country  or  state  is  void.*  The  grounds  on 
which  a  contract  in  restraint  of  trade  is  held  void  are  two. 
One  is,  the  injury  to  the  public  by  being  deprived  of  the 


»  Stanton  v.  Embrey,  93  U.  S.  548; 
Wright  V.  Tebbitts,  91  U.  8.  1'5'>;  Wy- 
liei'.  Coxe,  15  How.  415;  Triat?'.  Child, 
21  \yall.  450;  1  McAr.  I  In  New  Jer- 
sey it  is  helcl  that  an  attorney,  as  dis- 
tiuyuished  from  an  advocate,  may  law- 
fully contract  for  a  certain  percentage 
of  the  sum  to  be  recovered  as  reniu- 
noration  for  his  services:  Schamp  v. 
Schenck,  40  N.  J.  L.  195;  29  Am.  Kep. 
219. 

•^  Walker  v.  Cuthbert,  10  Ala.  21.*<; 
Ross  V.  R.  R.  Co.,  55  Iowa,  091;  Mc- 
Mickeu  I'.  Perin,  18  How.  507. 

^  Rust  V.  Lnrue,  4  Litt.  412;  14 
Am.  Dec.  172;  CoMwell  v.  Shepherd, 
6  T.  B.  Mon.  389;  Stearns  v.  Felker, 
28  Wis.  5!)4;  Merritt  r.  Lamport,  10 
Paige.  352;  2  Denio,  C07;  Berrien  v. 
McLane,  1  Hoff.  Ch.  421. 

'  Cartwright  v.  Burnett,  3  McCrary, 
CO;  Small  v.  R.  R.  Co.,  55  Iowa,  582; 
Bijut  0.  Priest,  10  Mo.  App.  543;  86 
Mo.  475. 

"  Alger  V.  Thacher,  19  Pick.  51;  31 
Am.  Dec.  119;  Keeler  v.  Taylor,  53 
Pa.  St.  408;  91  Am.  Dec.  221;  Chaj)- 
pell  V.  Brockway,  21  Wend.  157;  Lange 
V.  Werk,  2  Ohio  St.  519;  Moore  v. 
Bonuett,  40  (.'al.  251;  Lawrence  v. 
Kidder,  10  Barb.  041 ;  Wright  v.  Ryder, 
30  Cal.  .342;  95  Am.  Dec.  187;  Long 
V.  'lowl,  42  Mo.  54,");  97  Am.  Dec.  3.")5; 
Berlin  Works  v.  Parry,  71  ^Vis.  495; 


5  Am.  St.  Rep.  236.  In  Alger  v. 
Thacher,  19  Pick.  51,  31  Am.  Dec. 
119,  tiie  court  say:  "The  unreason- 
ableness of  contracts  in  restraint  of 
trade  and  business  is  very  apparent 
from  several   obvious   considerations: 

1.  Such  contracts  injure  the  parties 
making  them,  because  they  dimiiiisli 
their  means  of  procuring  iivelihooils 
and  a  comjietency  for  their  families. 
They  tempt  improvident  persons,  fur 
the  sake  of  present  gain,  to  dopriv 
themselves  of  the  power  to  make  i'uture 
ao(piisitions,  and  tliey  expose  such 
persons  to  imposition  and  oppression; 

2.  Tliey  tend  to  deprive  the  public  ot 
tlie  services  of  men  in  the  employments 
and  capacities  in  wliich  they  may  lie 
most  useful  to  the  community  ;;;  well 
as  tliemselves;  3.  Tliey  di.scoui'am' 
imlustry  and  enterprise,  and  diiniiush 
the  products  of  ingenuity  and  skdl;  4. 
They  prevent  comi)etition,  and  eiilianee 
prices;  5.  Tliey  expose  the  public  to 
all  the  evils  of  monopoly.  And  this 
especially  is  api)liealile  to  wealtliy 
coiii[panies  and  large  corporations,  who 
Ikivo  the  means,  unless  restrained  hy 
law,  to  exclude  rivalry,  mono|ioli/.e 
business,  and  engross  the  market. 
Against  evils  like  tlic.-e,  wise  l;i\vs 
protect  individuals  and  the  pnMic  hy 
declaring  all  such  contracts  void." 


An 
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restricted  party's  industry;  the  other  is,  the  injury  to  the 
party  himself  hy  heiiig  prechided  from  pursuing  his  occu- 
pation, and  thus  hcing  prevented  from  supporting  him- 
self and  his  family.*     And  a  valid  agreement  of  this  kind 
must  be  estahlished  hy  clear  and  satisfactory  proof  in  or- 
der to  justify  a  court  in  restraining  its  breach  by  injunc- 
tion.    There  must  be  no  doubt  or  uncertainty  in  regard 
to  its  terms,  or  the  consideration  upon  which  it  is  founded.^ 
On  the  foregoing  principle  the   following  agreements 
have  been  held  void:  An  agreement  that  a  person  will 
not  carry  on  a  certain  business  at  any  place  where  the 
other  party  might  carry  it  on;*  that  he  will  never  carry 
on  or  be  concerned  in  the  business  of  an  iron  founder;* 
that  he  will  cease  the  trade  of  cabinet-maker;^  that  he 
will  never  be  interested  in  any  part  of  the  United  States 
in  the  business  of  manufacturing  daguerreotype  materi- 
als, or  candles;®  that  he  will  never  carry  on  the  business 
of  manufacturing  l)oots  and  shoes  within  the  state;"  a  con- 
tract between  the  lessor  and  lessee  of  a  coal  mine  that  the 
lessee  should  not  give  nor  accept  any  order  for  goods  and 
merchandise  on  any  other  store  than  the  lessor's;^  a  con- 
tract, without  any  limitation  as  to  spaje,  that  for  and 
during  the  period  of  five  years  the  covenantor  would  not, 
directly  or  indirectly,  continue  in,  carry  on,  or  engage  in 
the  business  of  manufacturing  or  dealing  in  bed-tiuilts 
or  comfortables,  or  of  any  business  of  which  that  may 
form  a  part;^  a  contract  entered  into  between  the  presi- 
dent and  trustees  of  a  village  and  a  private  citizen,  under 
which  the  latter  was  to  erect  a  market-house  for  the  vil- 
lage, the  authorities  undertaking,  as  a  compensation  to 
him,  to  confine    the   marketing  of  the    citizens  during 


'  Oregon  Steam  Nav.  Co.  v.  Winsor, 
20  Wall.  (iS. 

'  Hall's  Appeal,  GO  Pa.  St.  458;  100 
Am.   I )eo.  oSl. 

^Thomas  r.  Miles,  3  Ohio  St.   274. 

'  AluLT  r.  Thachor,  ID  Pick,  ol;  31 
Am.  Dec.  Hi). 

•'  Maier  u.  Honian,  4  Daly,  1G8. 


"  Dean  r.  Enier.son,  102  Mass.  480; 
Lanue  v.  Work,  2  Ohio  St.  ol'.). 

'  Taylor  r.  Blaucliard,  13  Allen,  370; 
90  Am.  Dec.  203. 

**  Crawford  r.  Wick,  18  Oliio  St. 
1<)0;  i>8  Am.  Due.  103. 

*  Bishop  V.  Palmer,  14G  Mass,  465); 
4  Am.  St.  Eep.  339. 
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market  hours  to  the  Iniilding  and  its  vicinity,  to  appoint 
a  proper  officer  for  tlio  cnibrccmcnt  of  all  ordinances 
relative  to  the  market  and  the  vending  of  market  arti- 
cles, and  to  control  and  rent  tlie  stalls  for  the  benefit  of 
tlie  person  erecting  the  building;'  a  contract  by  a  pat- 
entee not  to  "manufacture,  sell,  or  cause  to  be  sold  any 
sand-pai:)ering  machines  of  any  description.""  So  where 
a  conveyance  in  fee  contains  a  provision  that  the  grantee 
shall  not  sell  or  dispose  of  the  land  in  any  way  whatever, 
such  provision  is  vo      ' 

The  question  as  lo  the  validity  of  an  agreement  in 
restraint  of  trade  depends  upon  whether  the  restraint  is 
such  only  as  to  afford  a  fair  protection  to  the  interests 
of  the  party  in  favor  of  whom"  it  is  imposed.  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the 
l)arty  is  oppressive  on  the  other  party,  without  any  coun- 
tervailing benefit,  and  being  injurious  to  the  interests  of 
the  public,  is  void  on  grounds  of  public  policy/     On  the 


1  Gcilc  V.  Kalamazoo,  23  Mich.  344; 
9  Am.  Rop.  SO. 

^  Burliu  Machine  Works  v.  Perry, 
71  Wis.  49.5;  5  Am.  St.  R,'p.  2.SG. 

3  Miuiroe  v.  Hall,  97  N.  C.  'JOG. 

♦  Ward  V.  Byrne,  5  Mees.  &  W. 
548;  Hul)I)!ir<l  r.  Miller,  27  Miuiu  1,1; 
15  Am.  Kep.  l,")l>;  .Mitcliol  r.  ReynoMsi, 
1  P.  Wms.  281;  I  Smith's  Lead.  Cas. 
70.-);  MiUan  r.  M  ly,  11  Mees.  &  \V. 
G32;  Wcntz  r.  Voglit,  3  La.  Ann.  IG; 
Mullen  r.  Vcttcl,  25  Ho-w.  Pr.  'Mi); 
Goodman  v.  Henderson,  TiS  Ga.  51)7; 
Ricjiardsoii  ?».  Peacock.  T.i  N.  J.  Eq. 
577;  28  N.  J.  Eij.  15;  I'iibc  r.  Thomas, 
4  Bibb,  4SG;  7  Am.  iVc  741;  Beard 
V.  Dennis,  G  Ind.  200;  G:$  Am.  Dec. 
380.  In  Wright  v.  Ryiler,  :>G  Cal. 
li')~,  95  Am.  Dec.  ISli,  the  court  say: 
"The  general  principles  which  govern 
contracts  in  re~rraint  of  trade  are  well 
settled,  both  ii  Cnglamland  the  b'nited 
States.  The\  [iroceed  on  the  tlieory 
that  the  publ.c  welfare  demands  that 
private  citizens  shoul''  not  be  allowed, 
even  by  their  owa  vol  ntary  coutracts, 
to  restrain  riicmselves  uureasoual)ly 
from  the  prosecution  of  trades,  call- 
ings, i>r  ^jrolessions,  or  ivwui  embark- 


ing ill  business  ente .prises  in  the 
promotion  and  encouragement  of 
which  the  public  has  an  interest, 
At  an  early  period  in  English  jui'is- 
prudence,  when  trade  and  the  me- 
chanic arts  were  in  their  infancy, 
it  was  deemed  a  matter  of  the  greatest 
public  importance  to  encourage  tluir 
growtli,  and  to  prohibitcontracts  whieli 
tended  to  abridge  them.  Hence  the 
rule  first  established  was,  tiiat  all  con- 
tracts were  void  which  in  any  degree 
tended  to  the  restr;iint  of  tl'ade,  even 
in  a  particular  circumscribed  locility, 
either  f(U'  a  dchuite  or  unlimited  pe- 
riod. But  as  population  and  trade 
increased,  ai.«l  tlare  was  Cv">nse(^uently 
a  greater  cn.mpetition  in  all  uselul  pur- 
suits, the  necessity  for  tlie  striiiijeut 
rule  which  before  prevailc  1  luul  in  a, 
greater  measure  ce>a>ed,  and  the  rule 
itself  was  greatly  relaxed  and  niodilied. 
Instead  <kt  denouncing  as  void  all  con- 
tracts in  restraint  ot  trade,  the  rule, 
as  rela.xe  1,  tolerated  such  as  were  re- 
stricted .n  their  operations  within  rea- 
sonable limits.  Hence  it  has  lieeii 
repeatedly  dei;ideil,  Ijotli  in  Kngbind 
and  Auicrica,  that  whilst  a  contract  by 
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other  hand,  a  contract  in  restraint  of  trade  is  valid  if  it 
imposes  no  restriction  upon  one  party  not  beneficial  to 
the  other,  and  was  induced  by  a  consideration  wliich 
made  it  reasonable  for  the  parties  to  enter  into  it.' 

The  following  agreements  have  been  held  void,  because 
wider  and  more  onerous  than  necessary  for  the  protection 
of  the  other  party,  viz.:  An  agreement  that  a  person  will 
not  practice  dentistry  in  any  part  of  a  district  two  hun- 
dred miles  in  diameter;^  that  a  person  will  not  carry  on 
the  perfume  business  within  six  hundred  miles  of  Lon- 
don;^ that  a  person  will  not  become  a  coal  merchant  for 
nine  months;'*  a  covenant  not  to  engage  for  eight  years 
in  the  manufacture  of  a  certain  yeast-powder,  nor  in  any 
branch  of  the  yeast-powdci  business;^  a  covenant  made 
by  a  corporation  of  one  state  with  a  citizen  of  another  not 
to  run  a  steamboat,  or  allow  its  machinery  to  be  used  on 
any  other  boat,  in  any  of  the  waters  of  certain  states.® 

But  the  following  have  been  held  valid,  because  no 
larger  than  necessary  to  protect  the  covenantee,  viz.:  An 
agreement  on  the  sale  of  a  magazine  not  to  publish  a 
similar  magazine;''  an  agreement  on  the  sale  of  the  busi- 


ii'.i  iirti.sau  not  to  follow  his  calling  at 
any  tiniu  or  place  was  an  uni'casonahle 
restraint  upon  trade,  contrary  to  pub- 
lic policy,  and  therefore  void,  never- 
tlielcss  if  ho  contracted  for  a  valual)le 
(jfinsideration  not  to  pursue  his  occu- 
pation within  certain  reasonable,  re- 
stricted limits,  (he  contract  was  valid, 
and  Would  he  enforced." 

'  Uo.lge  V.  Sloan,  107  N.  Y.  244;  1 
Ain.  8t.  Rep.  Slli. 

-  Homer  r.  (rraves,  7  Bing.  735, 
Tin<lal,  C  J.,  saying:  "  \Ve  do  not 
see  how  a  better  test  can  be  applied  to 
the  question  whether  the  restraint  is 
reasonable  or  not,  than  by  considei'ing 
whether  the  restraint  is  such  only  as 
to  ail'ord  a  fair  protection  to  the  inter- 
ests of  the  party  in  favor  of  wliom  it  is 
given,  and  not  so  large  as  to  interfere 
witii  the  interests  of  the  public.  What- 
ever rc-itraint  is  larger  than  the  neces- 
sary prot(;ction  of  the  party  can  be  of 
no  [jenclit  to  either:  it  can  only  be  op- 


pressive, and  if  opi)ressive,  it  is,  in  the 

eye  of  the  law,  unreasonalile iSo 

prt;cise  rule  can  be  laid  down  as  to  tlie 
limit  of  the  restraint.  Tlie  nature  oi 
tlio  business  nuist  be  considered.  It  is 
to  be  remend)crcil,  however,  that  con- 
tracts in  restraint  of  trade  are  in  tiiein- 
selves,  if  n(jtliing  more  ap^iears  to  show 
them  reasonable,  bad  in  tlie  eye  of  tlie 
law;  and  upon  thi;  bare  inspection  nf 
this  deed  it  must  strike  the  mind  of 
every  man  tliat  a  circle  around  Ynrk, 
traced  for  tlie  distance  of  one  hundred 
miles,  incloses  a  much  larger  s]iace 
than  can  be  necessary  for  the  plain- 
tiff's protection. " 

^  Price  V.  (ireen,  16  Mees.  &^V.  IU(5. 

*  Ward  r.  IJyrno,  5  Mees.  &  W.  .US. 

*  Callahan  r.  iJonnoUy,  45  C'al.  152; 
13  Am.  Rep.  17-->. 

''  Oreuoii  8team  Nav.  Co.  v.  Hale,  1 
Wash.  -283;  M  Am.  Rep.  803. 

'  Anisby  v.  Bentley,  14  Week.  Rep. 
030. 
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noss  of  an  attorney,  whose  clientage  extends  throughout 
EngUuid,  that  he  will  not  practice  in  England  for  twenty 
years;'  an  agreement  not  to  engage  in  the  business  of  a 
gas-fjtter  within  twenty  miles  of  a  certain  place; ^  nor  to 
carry  on  the  business  of  a  soap  manufacturer  within  forty 
miles  of  Lockport,  New  York,  for  ten  years;  ^  not  to  es- 
tablish a  newspaper  in  a  certain  city  or  within  eight  miles 
thereof  for  eight  years;*  not  to  do  business  as  a  banker  in 
a  certain  place  for  ten  years; ^  a  covenant  not  to  carry  on 
the  tobacco  business  on  a  certain  route,  embracing  the 
cities  of  Albany  and  Schenectady,  New  York,  and  sur- 
rounding towns;^  a  covenant  by  A  not  to  run  any  carts  over 
the  butcher  route  sold  by  him  to  B;'  a  covenant  by  A,  in 
getting  employment  to  travel  for  a  house  over  a  route,  that 
if  he  quits  traveling  for  the  house,  and  travels  over  the 
same  route  for  another  house,  he  will  pay  the  former  fifty 
pounds;^  a  covenant  by  A,  the  owner  of  an  exclusive  ferry 
franchise  between  two  points,  on  the  sale  of  it  to  B,  never 
to  establish  a  rival  ferry  on  his  own  lands  while  B  should 
maintain  the  one  sold;'-*  a  covenant  not  to  be  concerned 
in  the  stage  business  on  the  Washington  and  Baltimore 
road;^°  a  covenant  by  A,  on  the  sale  of  his  bakery  to  B, 
never  to  solicit  any  trade  from  the  customers  who  had 
traded  on  the  sold  premises;"  a  covenant  by  a  dyer  and 
scourer,  who  sells  his  establishment  to  B,  at  no  time  there- 
after, directly  or  indirectly,  to  compete  wit  a  B  for  the  good- 
will and  custom  sold;  '^  a  condition  in  a  bond  that  M.  shall 
cease  to  have  any  concern  in  the  business  of  boating  on 
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Whittaker  v.  Howe,  3  Beav.  383. 
C'larkson  v.  Edge,  33  Beav.  227. 
Ross  V.  8adgbeer,  21  Weii.l.  IGG. 
Noah  7j.  Webb,  1  Edw.  Ch.  604. 
Hoagland  v.   Scgur,   38  N.   J.   L. 
.     And  see  Whittield  v.  Levy,  35 
J.  L.  145. 
Ewing  V.   Johnson,  34  How.   Pr, 

Purkin3  v.  Clay,  54  N.  H.  518. 
Mumford  i:  Gethiug,  6  -Tur.,  X.  S., 
;  1"J  L.  J.  C.  r.  105;  8  Week.  J  ley. 


187;  1  L.  T.,  N.  S.,  64;  7  Com.  B,, 
N.  S.,  305. 

*  Westfall  V,  Mapes,  3  Grant  Cas, 
198. 

">  Davis  V.  Barney,  2  Gill  &  J. 
382. 

'^  Rannie  v.  Irving,  8  Scott  N.  R. 
674.  See  Boutelle  v.  Smitli,  116  Mass. 
111. 

'^  Giierand  v.  Bandelet,  32  Md.  5(51; 
3  Am.  Rc]).  164.  See  Warren  w.  Jones, 
.■)1  Me,  146. 
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the  Connecticut  River,  and  shall  give  the  obligees  all  the 
freighting  of  his  goods  at  customary  price,  etc.,  and  shall 
not,  directly  or  indirectly,  aid,  countenance,  or  promote 
any  other  boatman;*  a  covenant  by  the  purchaser  of  a 
steamboat  that  it  should  never  be  run  on  the  upper  Ilud- 
son; "  an  agreement  by  a  physician  transferring  his  practice 
and  good-will  to  another  physician  for  a  price,  and  guaran- 
teeing that  "no  other  physician,  for  the  space  of  four  years, 
will  establish  himself  in  this  place  as  a  competitor,  unless 
the  increased  population  of  the  place  should  warrant  it, 
or  unless  the  purchaser  should  commit  some  act  which 
shall  forfeit  to  him  the  confidence  of  the  community," 
and  that  if  any  such  competitor  do  so  establish  himself, 
the  former  will  repay  the  sum  paid.' 

A  doctrine  formerly  prevailed  that  the  restraint  must 
not  only  be  justifiable  upon  the  above  grounds,  but  must 
also  be  supported  by  an  adequate  consideration;  that  is  to 
say,  a  consideration  equivalent  in  value  to  the  restraint 
imposed.  But  the  doctrine  has  been  overruled,  and  it  is 
now  held  as  to  such  contracts,  as  with  all  others,  that, 
provided  there  be  a  legally  valid  consideration,  the  value 
or  adequacy  of  it  is  a  matter  to  be  left  to  the  agreement 
of  the  parties,  and  cannot  be  inquired  into  or  made  mat- 
ter of  objection  in  law.* 

§  2404.  Contracts  Unlimited  as  to  Space,  but  Limited 
as  to  Time.  —  A  contract  unlimited  as  to  space,  though 
limited  in  time,  is  held  void;  it  is  unreasonable,  being 
more  than  the  party  requires  for  his  protection.  Thus 
the  following  agreements  have  been  held  void:  That  a 
person  will  not  run  a  boat  on  any  of  the  waters  of  the 

'  Palmer  r.   Stebbins,  3  Pick.  188;     r.  Coker,  6  Ail.  &  E.  438;  Gueraml  ?•. 

15  Am.  Dec,  204.  Daiiilelet,  .32  Md.  »(')] ;  3  Am.  Hop.  Jb4; 

■^  Diuilop  V.  Gregory,  10  N.  Y.  241;     Lawrence    v.    Kidder,    10    lUirb.   649; 

CI  Am.  Dec.  74().  Dutfy  /•.  Shockey,  11  Ind.  70;   /I  Am. 

^(iilman  r.    Dwight,   13  Txray,  356;     Dec.  348;  Pierce  y.  Fuller,  8  Masd.  22..; 

74  Am.  Deo.  CM.  5  Am.  Dec.  102. 

^  Lcaka  on  Coutractti,  TM;  Hitchcock 
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state  of  California  for  the  term  of  ton  years  from  date;' 
that  ho  will  not  carry  on  the  trade  of  a  coal  merchaut  for 
twenty  years; ^  or  an  innkee[)or  for  ten  years;^  or  the 
manufacturing  of  dies  for  thirty  years;''  a  condition  in  a 
sale  of  a  dry-goods  husiness  not  to  engage  in  that  business 
for  live  years,  with  no  limitation  as  to  place/'  But  in  a 
recent  case  in  Now  York,  where  the  defendant  sold  his 
match-manufacturing  husiness,  with  the  good-will,  to  a 
corporation  then  engaged  in  the  same  business,  and  cove- 
nanted with  the  purchaser  and  its  assigns  not  to  engage 
within  ninety-nine  years  in  the  like  business,  except  for 
the  purchaser,  in  any  of  the  United  States  or  territories 
except  Nevada  and  Montana,  the  covenant  was  held  valid." 


§  2405.  Contracts  Limited  as  to  Space,  but  Unlimited 
as  to  Time. —  But  it  is  no  objection  to  a  contract  in  re- 
straint of  trade,  reasonably  limited  in  point  of  space,  that 
it  is  unlimited  in  point  of  time,  and  may  therefore  con- 
tinue during  the  whole  life  of  the  party  restrained.''  These 
agreements  have  therefore  been  held  valid:  The  contract 
of  a  miller  not  to  carry  on  the  same  business  within 
thirt}''  miles  of  Marion,  Indiana;*  of  an  apothecary  not  to 
set  up  business  within  twenty  miles  of  Aylesbury,  Eng- 
land;" of  a  butcher  not  to  engage  in  the  same  business 
within  live  miles  of  the  business  sold;'''  of  a  physician  not 
to  practice  within  twenty  miles  of  the  residence  of  the 
covenantee;  "  of  a  milliner  not  to  carry  on  the  same  busi- 

1  Wright  V.  Ryder,  3(5  Cal.   .342;  95  92  Ain.  Dec,  748;  Hitchcock  ),'.  Cuker, 

Am.  Deo.    1S(J;    Oal.   Steam    Niv.   Co.  (i  Ad.   &    E.   438;    Piko  r.   Thomas,   4 

V.  Wright,   G   Cal.   25'J;   G5  Am.   Dec.  Uil.b,  4Sti;  7  Am.  I^cc.  741;  liowsci' /•. 

511.  Bliss,  7  lilackl.  344;  43  Am.  Dec.  1)3; 

MVard  r.  Byrne,  5  jMec3.  &  W.  548.  Cook   v.   .Joliu.soii,  47   Couii.   178;    .SC 

^  Mossop  w.  Mason,  18  Grant  (U.  C.)     Am.    Rep.    G4;    Duffy  r.  Shockey,    II 
453.  -.---.        .         „._.... 


Saratoga  Bank  v.  King,  44  N.  Y. 
87. 

*  Wiley  V.  Baumgardner,  97  Ind.  GG; 
49  Am.  Rep.  427. 

^  Diamond  Match  Co.  v.  Roebcr,  lOG 
N.  Y.  473;  GO  Am.  Rep.  4G5. 

'  Angier  y.  Webber,   14  Allen,  211; 


Ind.  70;  71  Am.  Dec.  348;   Worthy 
Jones,    11    Gray,    1G8;    71    Am.    Dec. 
GOG. 

'^  Bowser  V.  Bliss,  7  Blackf.  344;  43 
Am.  Dee.  93. 

9  Hayward  r.  Young,  2  Chit.  407. 

'«  ElVus  V.  Crofts,  10  Com.  B.  241. 

*'  Butler  V.  Burleson,  lo  Vt.  17G. 
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ncss,  in    tlio  future,  at  any  place  wliich  would  intovfcro 
with  the  business  sold; '  of  an  atlornoy  not  to  solicit  busi- 
ness in  London,  or  one  hundred  and  fifty  miles  around;- 
of  a  saddler  not  to  carry  on  business  within  ten  miles  of 
Croydon,  England;'  or  of  a  tanner,  within  twenty  miles  of 
AVaterville,  New  York;'*  not  to  sell  liquors  within  one  mile 
of  Martinsville,  Indiana;*  not  to  practice  medicine  within 
six  miles  of  Chili,  Illinois,"  or  medicine  within  ten  miles 
of    Litchfield,   Connecticut,'  or    law   within    twenty-one 
miles  of  Torquay,  England,^  or  medicine  within  ten  miles 
of  Jenkintown,  Pennsylvania,''  or  within  fifteen  miles  of 
Fairfield,  Indiana,'"  or  within  twelve  miles  of  Chandler- 
villo,  Pennsylvania;"  not  to  trade  as  merchant  within  ten 
miles  of  Marion,  Pennsylvania;''^  or  to  act  as  surgeon  or 
apothecary  within  seven  miles  of  Macclesfield,  England;'' 
never  to  practice  dentistry  in  the  village  of  L.,"  or  medi- 
cine in  a  certain  town;'*  never  to  in-actice  law  in  Adell, 
Iowa;'"  not  to  carry  on  the  grocery  business  in  Spring[)lace, 
Georgia; '^  or  to  carry  on  the  well-driving  business  in  Grand 
Haven,  Michigan;'^    to  discontinue  a  tavern   in  a  town 
within  half  a  mile  of  land  sold;"*  not  to  trade  in  agricul- 
tural implements  in  Winterset,  Iowa,  and  vicinity;""  not 
to  erect  a  tan-yard  in   Morganfield,  Kentucky;'"'    not  to 

'  Morgan  v.  rorliiunus,  30  Ohio  St.  '*  ('doU  r.  Johnson,  47  Conn.  175;  30 

517;  3S  Am.  Hup.  OO?.  Ain.  Hop.  04. 

•^  Kuiin  y.  Gay,  4  East,  190.  '■'Doty   v.    Martin,    3'2   ^lich.   4()-2; 

^  Junes  c.  Heavens,  L.  11.  4  Ch.  Div.  Dwiglit   c.   Jiauiilton,   ll.'i    Mass.  17"); 

030.  Liiui  V.  Sigsbee,  07  111.  7'>;  (Jiliiiaii  ik 

*  Nobles  V.  Bates,  7  Cow.  307.  Dsvi^lit,  13  Gray,  350;  Mott  r.  Mott, 

■' Harrison  i:  Loekliart,  25  Intl.  112.  11  Barb.  l'J7;  Hahleiiiau  r.  .Sinionton, 

"  Linn  v.  Sigsbee,  07  111.  75.  55  Iowa,  144;  .Miliar  v.  Klliott,  1  Iiul. 

"  Cook  V.  Johnson,  47  Conn.  175;  30  484;  50  Am.  Dee.  475;  Niver  v.  lluss- 

Am.  lU'p.  G4.  man,  ISliarb.  50. 

"  Dendy  v,   Henderson,  11  Ex.  194;  "' Siualley  v.  (Jreeno,  52  Iowa,  241; 
24  L.  J.  kx.  320. 

«  i5ett's  Appeal,  10  Week.  Not.  Cas. 
431. 

'"  Miller  V.  Elliott,  1  Ind.  484;  50 
Am.  Dee.  475. 

1'  McClurg'a  Appeal,  58  Pa.  St.  51. 

'-  Gompers  v.  Rochester,  50  Pa.  St.  590. 

194.  -"  Hedge  v.  Lowe,  47  Iowa,  137. 

'■'  Sainter  v.  Ferguson,  7  Com.  B.  71G;  -'  Grundy  v.  Edwards,  7  J.  J.  Marsh. 

13  Jur.  828.  308;  23  Am.  Dec.  409. 


35  Am.  Hep.  207. 

'"  Jenkins  v.  Temples,  39  Ga.  055;  99 
Am.  Dec.  4S2. 

'"  Hubbard  y.  Miller,  27  Mich.  15;  15 
Am.  Rep.  153. 

''■*  Heiehew  v.  Hamilton,  3  G.  G 
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trade  as  shoe-dealer  in  Addison,  New  York;^  not  to  deal 
in  fancy-goods  in  Cincinnati,  Ohio,"  or  in  agricultural 
implements  in  Richmond,  Indiana,'*  or  in  cahinet-ware  in 
Buffalo,  New  York,*  or  in  hardware  in  Ilillshoro,  Illinois;* 
not  to  engage  in  the  grocery  business  within  certain 
limits  in  Boston,  Massachusetts;"  not  to  practice  as  phy- 
sician in  Hastings,  Michigan,  or  vicinity;^  not  to  carry  on 
a  business  thereafter,  "in  the  vicinity  of  Marlborough";* 
not  to  work  at  the  blacksmith  trade  within  four  miles  of 
Postville,  Iowa.* 

In  measuring  the  distance,  the  rule  is  to  measure  in  a 
otriiiglit  line  as  upon  a  map,  and  not  according  to  the 
^  :uul  or  practicable  routes.*" 

§  2406.  Other  Cases  in  Which  an  Unlimited  or  Partial 
Restraint  is  Valid. — On  the  sale  of  a  patent-right,  the  re- 
straint may  be  unlimited  during  the  life  of  the  patent.'* 
Thus  the  following  have  been  held  valid:  A  covenant  by 
the  vendor  on  the  sale  of  a  patent  that  he  will  at  no  time 
"aid,  assist,  or  encourage  in  any  manner  any  competi- 
tion "  against  the  patent;  "^  a  covenant  by  the  vendor  of 
a  patent  that  he  will  not  engage  in  business  in  opposition 
to  the  vendee.'^  So  on  the  sale  of  a  secret  process  of  man- 
ufacture of  an  article  in  general  demand,  which  it  is 
agreed  sliall  be  communicated  for  the  exclusive  benefit 
of  the  buyer,  it  becomes  a  reasonable  and  necessary  stip- 
ulation that  the  seller  shall  not  communicate  the  secret 
to  any  one,  or  carry  on  the  manufacture  in  the  future.'* 


'  Ciirtiss  V.  Gnkey,  CS  N.  Y.  800. 

'  Tlioiiias  ('.  Milosi's  Adiu'r,  8  Ohio 
St.  '-'74. 

=*  Ik-ard  V.  Dennis,  G  Iiul.  200;  03 
Am.  Oec.  3S0. 

*  Wilier  V.  llerseo,  10  Hun,  431. 

''  Stewart  v.  Challacombe,  11  111. 
Api>.  37'J. 

'■  riorco  I'.  Woodward,  6  Pick.  200. 


»  Stafford  v.  Shortrced,  02  Iowa,  .')24. 

">  Moudet  r.  Colo,  L.  R.  8  Kx.  li-J; 
Duignaii  v.  Walker,  28  L.  J.  Ch.  8ii7. 

"  Jones  ?'.  Lees,  1  Hurl.  &  N.  KS'.t: 
Stearns  v.  Ikrrett,  1  Tick.  443;  11 
Aui.  Dec.  223. 

'-  Morse  etc.  Mac.  Co.  v.  Morse,  lO:? 
Mass.  73. 

'^  Maekinnon  Pen  Co.  v.  Fountain 


'  Tirnniernian  r.  Dever,  52  Mich.  34;  Ink  Co.,  10  Jones  &  S.  442. 

60  Am.  Rep.  240.  »*  Leather  Cloth  Co.  v.  Lorsont,  L. 

•^  Webster  v.  Buss,  CI  N.  H.  40;  60  R.  9  E(i.  345;  Bryson  v.  Whitehead,  I 

Am.  Rep.  317.  Sim.  &St.  74;  Jarvisr.  Peck,  10  Paige, 
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Where  a  contract  is  made  for  the  employment  of  a  portion 
in  a  certain  trade  or  business,  it  may  be  accompanied  with 
an  absolute  and  unlimited  restraint  against  his  carrying 
on  the  same  trade  or  business  for  another  person,  or  in 
any  other  way,  during  the  employment  or  for  a  reason- 
able time  after  the  term  of  service  has  elapsed.'  So  where 
A  and  B  were  rival  manufacturers  of  washing-machines, 
a  contract  under  which  A  discontinued  business,  and  be- 
came B's  partner  for  five  years,  a  scale  of  selling  prices 
being  agreed  on,  was  not  void  as  in  restraint  of  trade.^ 
And  it  seems  that  an  agreement  that  one  person  will 
trade  only  with  another  person  for  a  definite  or  indefi- 
nite period  is  valid.^  Where  a  person  agreed  not  to  cany 
on  the  licjuor  business,  the  contract  was  held  valid,  on  the 
ground  that  this  business  was  not  a  trade  to  be  encour- 
agod.* 

Illustrations,  —  A  physician  agrees,  on  selling  his  drug- 
store, to  send  all  his  prescriptions  to  be  filled  by  one  druggist. 
The  agreement  is  valid:    Wm-il  v.  Hognn,  11  Abb.  N.  C.  478. 


118;  Vickery  v.  Welch,  19  Pick.  523; 
Pcabody  v.  Norfolk,  98  Mass.  4r)'2;  9(i 
Am.  Dec.  604;  Alcock  v.  Gibertoii,  .'j 
Ducr,  7G;  Brewer  l\  Lauiar,  09  Ga.  050; 
47  Am.  Hep.  700. 

'  Tilkiugtou  0.  Scott,  15  Mces.  &  W. 
057.  Where  tlie  emiiloyiiioiit  is  for 
life,  the  restraint  may  lie  for  life: 
Wallis  V.  Day,  'J  Mces.  &  W.  'JT.S;  Mor- 
ris r>.  Colmaii,  IS  V'es.  -i'Ab;  Slill'  v. 
Cassel,  "2  Jur.,  N.  S.,  348.  lu  an  En- 
glish case,  wiiere  a  person,  in  consid- 
eration of  obtaining  emiiloynieiit  from 
another,  agreed  that  he  wonld  not  for 
twelve  months  after  leaving  his  em- 
ployment sell  similar  goods  within 
eight  miles  of  the  London  post-olliee 
(Middleton  V.  liroWM,  47  L.  J.  Ch. 
411),  the  master  of  the  rolls  said:  "I 
think  that  it  is  of  the  utmost  impor- 
tance to  state  tliat  it  is  far  more  bene- 
ficial to  men  ill  the  position  of  the  ile- 
fendant,  in  my  opinion,  that  the  order 
should  bo  maile,  tiian  that  it  should  bo 
refused.  Men  of  this  class  obtain  em- 
ployment in  certain  terms,  wiiich  pre- 
veut  tLuin  on  leaving  that  employ  incut 


from  making  use  of  the  knowledge 
which  they  have  acquired  during  the 
employment  to  set  up  in  business 
against  their  master,  and  ilestroy  his 
business.  Now,  if  we  said  that  no  such 
agreement  as  this  would  be  binding  ou 
the  man  who  eiitereil  into  it,  the  result 
niiglit  be  that  no  such  iiusiness  Wi.idd 
be  carried  on,  anil  tliat  the  men  would 
get  no  employment  at  all,  and  there- 
fore if  we  are  to  consider  the  couse- 
(juences  of  wiiat  we  are  iloing,  I  think 
the  balance  of  convenience  or  incon- 
venience would  sliow  that  we  ought 
strictly  to  entorce  such  contracts.'" 

-  Dolpii  r.  Troy  Laundry  ALichiuery 
Co.,  -'8  Vvd.  Kep.  55:{. 

^  Liuhtner  r.  M.n/el,  :'5  Cal.  4r)'2; 
Van  Marten  r.  Habcock,  2:\  liarb.  0:i:(; 
Schwalin  r.  Hohnes.  49  l';il.  ()55;  Long 
V.  Towle,  4'2  Mo.  ."i45;  I'almer  c.  Steb- 
bins,  n  i'ick.  188;  i:  Am.  Dec.  204; 
Ihcwn  /■.  Kounsavell,  78  111.  5S9:  Levy 
V.  Brown,  41  Wis.  17'-';  Jones  r.  Educy, 
3  Camp.  285. 

*  llarrittuu  v.  Luckhart,  25  lud. 
112. 
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A  contracts  to  sell  to  no  porson  Itut  B  any  lime  for  six  months. 
The  covenant  is  valid:  SchicdUn  v.  Ifalwd^,  40  Cal.  GG.").  A 
agrees  to  sell  to  B  all  ore  purchased  by  him  after  a  certain 
date.  The  agreement  is  valid:  Jjoiig  v.  Towl,  42  Mo.  545;  97 
Am.  Dec.  355.  A  binds  himself  not  to  write  plays  for  any 
other  than  the  IT.  tlieater.  The  contract  is  valid:  Morris  v. 
Caiman,  18  Vcs.  438.  A  contracts  that  he  will  write  for  a  peri- 
odical, and  will  write  for  no  otlier  publication  sold  at  less  than 
a  certain  price,  for  one  year.  The  agreement  is  valid:  Stiff  \. 
Casiicll,  2  Jur.,  N.  S.,  348.  A,  a  pul)]ican,  in  making  settlement 
with  his  creditors,  agrees  to  buy  all  beer  of  them.  The  agree- 
ment is  valid:  Thornton  v.  Slicrratt,  8  Taunt.  529.  A  contracts 
to  furnish  B  with  sewing-machines  at  a  discount,  and  upon 
credit,  provided  that  B  will  deal  exclusively  with  him.  The 
contract  of  B  is  valid:  Brown  v.  Ronsarell,  78  111.  589.  A 
abandons  the  express  business  from  L.  to  W.,  and  covenants 
not  to  exercise  the  trade  of  carrier  during  his  life.  B  gave  him 
life  em])luvment  as  his  assistant.  The  covenant  is  valid: 
Wallis  x.Jhnj,  2  Meos.  <t  W.  273;  1  Jur.  73.  A,  the  inventor  of 
a  paten*,  agrees  with  B  that  the  latter  shall  become  part  owner 
of  the  (»,.tent,  and  A  agrees  to  conduct  exclusively  the  business 
of  manufacturing  the  patented  machines  for  part  of  the  profits. 
The  agreement  is  valid:  Kinsman  v.  Parkhnrst,  18  How.  289. 
B,  in  selling  "Brewer's  Lung  Restorer,"  a  patent  medicine, 
covenanted  "never  to  use  or  permit  his  name  to  be  used  on  any 
preparation  which  could  J)e  used  for  the  same  purposes"  as  the 
medicine  in  question  was  used  and  sold  for,  or  to  impart  the 
recipe  thereof  to  any  one.  The  covenant  is  valid:  Brewer  v. 
Lamar,  59  Ga.  756;  47  Am.  Rep.  7G6.  In  the  sale  of  a  process 
for  porcelain  teeth,  A  covenanted  not  to  carry  on  or  be  inter- 
ested in  the  conduct  of  the  business  of  manufacturing  porcelain 
teeth  or  impart  the  secret  to  any  one.  The  agreement  is  valid: 
Alrork  V.  Giberton,  5  Dutr,  7G.  li  sold  out  his  business  to  A, 
agreeing  not  to  engage  in  business  in  opposition  to  A  so  long 
as  A  should  continue  to  do  business.  //(f(/,  valid:  MarJcinnon 
Pen  Co.  V.  Fountain  Ink  Co.,  48  N.  Y.  Sup.  Ct.  442.  A  den- 
tist agreed  to  purchase  artilicial  teeth  of  a  manufacturer  on 
condition  that  the  latter  would  not  sell  such  teeth  to  any 
person  in  the  town  where  the  dentist  resided.  Held,  that  the 
condition  was  valid:  Clark  v.  Cro»btj,  37  Vt.  188.  A  sold  two 
villiige  lots  adjoining  the  preniises  owned  and  occupied  by 
himself  to  B,  and  in  part  consiileration  of  such  sale  took  from 
B  a  contract  not  to  sell  any  spirituous  liquors  on  the  lots  in 
less  than  a  half- barrel.  Held,  that  the  contract  was  not  void: 
Laubenheimer  v.  Mann,  17  Wis.  542.  A  leased  a  portion  of  a 
certain  warehouse  in  the  city  of  M.  to  B,  for  a  specified  term, 
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h^'  Imilfrno?  ''^''V'^'  '""^  covenanted  that  during  tlie  term 

covenant  was  not  U.  A:c%,  v!  W".:!;  ChaSf ' ''" 

vJif  ^'^'r.^r*'^'"'*  ""^^  *^'  ^^'^*^"y  V^i^  ^^d  Partially 
valid  -If  the  terms  of  the  restraint  can  be  construed 
chvisibly  as  to  the  limits,  it  may  be  valid  as  to  the  limits 
which  are  reasonable,  although  other  limits  imposed  are 
excessive  and  unreasonable.'     Thus  where  the  restraint 
was  to  operate  in  London,  or  in  any  ph.ce  in  England  or 
Scocland,  where  the  employer  might  have  been   practis- 
ing during  the  employment,  the  restraint  was  held  good 
as  to  London,  but  void  as  to  the  rest,  because  pos.sibly 
extending  everywhere.^     So  a  covenant  not  to  exercise  a 
certain  trade  M'lthin  the  cities  of  London  or  Westminster 
or  within  SIX  hundred  miles  of  the  same,  was  construed 
divisibly,  and  held  good  as  to  London  and*  Westminster, 
but  void  as  to  the  six  hundred  miles   beyond,  which  was 
not  divisible .3     So  a  contract  not  to  engage  in  a  partic 
ular  trade  for  a  specified  time,  "in  the  city  of  St    Louis 
or  at  any  other  place,"  is  divisible,  and  as  to  the  restric' 
ion  imposed  in  St.  Louis  is  not  void  as  in  restraint  of 
trade.       Upon  the  same  principle,  a  covenant  by  the  arti- 
c  ed  clerk  to  a  solicitor  not  to  act  for  any  person  who  had 
already  been  or  who  thereafter  should  become  a  client 
of  the  solicitor  was  held  to  be   unreasonably  large,  but 
vahd  as  to  persons  who  were  clients  before  and  during 
the  clerk's  articles;^     So  where  A  agreed  with  B  not  to 
nianu  acturc  ochre  in  Lehigh  County  or  elsewhere,  it  was 
held  that  he  might  be  enjoined  from  manufacturing  ochre 

'Leake  on  Contracts,  7-10:  Dean  v  Tirrlif   r^    ,.    f       t-   i.  ,. 

E.no,.on,    10-J  Mas..  4sb    Hnhh^r'.  5  U    '' Am    StV.     f>l  ^°-'    ^'^  ^"• 

M>ller,  27  Mich,  lo;  15  A.n.  R.p.  1  "..s  ^MT.ltu'  ^MlT    f  \r           ,     w 

Nee  contra,  More   v    Bonnet    40    i\\  iwi    t'                   ,^'V    '^^°'^^-    '^    ^^• 

2;^!;  «Am:R.p.G2i:  Sthe'rl  fiiat  U^li  ^'~-- ^-"l>y,  ^  L.l.  Kayn.. 

contraets  in  partial  restraint  of  trade  ^  Price  v.  Green    16   Mpp«     Xr  w 

are  valid  does  not  apply  to  a  contract  34G                            '            ^^^-    ^  ^^  ■ 

by  a  corporation  to  ^vbandon  a  part  of  ♦  Peltz  i'   Eichelo  fio  \r„  i-i 

U.  duty  to ^the  public:   Chicago  Gaa  ^  ^thoSu^'rSttVlO  q!  B.  .40. 
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in  Lehigh  County.'  But  an  action  will  not  lie  on  a  promise 
made  for  one  entire  consideratiun,  a  part  of  which  is  un- 
lawful as  being  in  restraint  of  trade,  if  there  has  been  no 
apportionment  made  or  means  of  a])portioument  fur- 
nished by  the  parties  themselves.'' 

§  2408.  What  is  Breach  of  Contract.  —  A  contract  by 
S.  &  C,  in  selling  out  a  bakery  "  that  they  will  not,  or 
either  of  them,  hereafter  engage  in  the  business  of  bakers 
in  the  town  of  F.,  and  will  not,  directly  or  indirectly,  en- 
gage in  any  business  or  do  any  act  that  shall  interfere 
with  the  business  thus  purchased,  for  the  sale  of  bread  on 
the  bread  routes  heretofore  connected  with  said  business  " 
for  five  years,  is  broken  if  S.  drove  a  bread-cart  in  F.  on 
his  former  routes,  and  supplied  his  former  customers  with 
bread,  though  acting  as  th  hired  servant  of  a  baker  in 
another  town.'  A  contract  by  a  hotel-keeper  to  buy  no 
ice  except  of  B  is  violated  by  purchasing  for  his  hotel  a 
small  quantity  from  another  than  B.'*  A  contract  not  to 
manufacture  nor  put  up  a  patented  article  during  the  ex- 
istence of  the  i^atent  prohibits  the  party  from  putting 
up  the  article  covered  by  the  patent,  and  also  from  put- 
ting up  articles  resembling  those  described  in  the  patent, 
and  liable  to  compete  therewith  in  market.*  A  covenant 
not  to  again  carry  on  a  retail  butcher  business  on  the 
covenantor's  own  account,  or  to  operate  any  butcher  busi- 
ness, except  a  wholesale  business,  is  broken  by  taking- 
charge  of  a  retail  butcher  business  for  another."  An 
agreement  not  to  "  liave  a  marble  shop"  within  a  certain 
territory  is  broken  by  soliciting  and  filling  orders  within 
that  territory,  the  workshop  being  outside.''  An  agree- 
ment of  a  stage  proprietor  not  to  be  concerned,  "  direct 

'  Smith's  Appeal,  113  Pa.  St.  579.  ^  Billings  v.  Ames,  32  Mo.  2().j. 

^Bisliop  V.  rahnor,  14G  iMas.s.  4G9;  "Finger    v.    Hahu,    42    N.    J.    Kq. 

4  Am.  St.  Rup.  339.  COG. 

»  Hou telle  r.  Smith,  116  Mass.  111.  ■  Duffy  v.   Shockey,   11  lud.  70;    71 

*  Twomey  v.    People's  Ice  Co.,   66  Am.  Dec.  348, 
Cal.  233. 
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or  indirect,  "  in  any  opposition  line,  is  violated  by  his 
l^'ndmg  nioney  to  proprietors  of  a  rival  line,  for  the  pur- 
pose of  enahhng  them  to  sustain  it.'     A  stipuh.tion  that 
A  Mill  not   run,  or  suffer  to    be  run   or  employed   any 
steamer  in  whieh  he  is  no.-  or  may  bo  interested  on  ee,- 
tain  waters,  is  broken  if  a  steamer  owned  by  the  covenantor 
at  the  time  of  the  covenant  is  run  on  those  waters  by 
purchasers  from  him.^     An  agreement  not  at  any  time  to 
send  or  ship  to  New  York  any  poultry  coming  Lm  cer- 
tain districts  IS  broken  by  engaging  in  New  York  in  the 
sale  of  poultry  on  commission,  ordering  all  liis  supplies 
to  be  shipped  from  those  districts,  sometimes  in  advance 
i"?""  !''  ^^"^^ti«^^«  to  fi"  contracts  of  sale  previously 
made       On  a  covenant  not  to  engage  in  or  carry  on  the 
same  business  within  certain  limits,  it  is  not  necessary 
0  show  that  the  covenantor  had  solicited  custom  within 
the  prescribed  limits,  if  he,  having  established  himself 
HI  the  same  business  outside  of   the  district,  systemati- 
cally  and  for  profit,  to  an  extent  to  constitute  the  carrying 
on  of  a  business,  did  send  to  the  houses  of  customers 
wi  bin    he  district,  and  receive  orders,  and  deliver  goods 
although  It  was  done  at  the  request  of  the  customers,  and 
withou    his  solicitation;  but  if,  occasionally,  to  oblige  an 
old  customer,  he  sold  to  him  goods,  this  is  not  a  brttvch  * 
An  agreement  not  to  sell  milk  within  a  certain  town  is 
not  broken  by  selling  milk  outside  the  town  to  a  party  not 
an  inhabitant  of  the  town,  with  knowledge  that  su.I.  pur- 
chaser himself  intends  to  sell  within  the  town  ^     A  con 
tract  by  an  expressman  to  withdraw  from  that  business 
on  his  own  account  on  a  certain  railroad,  and  not  to  do 
any  express  business  over  any  other  road   running  be- 
tween certain   points,  is  not  broken  by  his  working  as 

'  Davis  V.  Barney,  2  Gill  &  J  3S''  i  g^»,  i  rr  «. 

^t^tlifo^.iaSteaii:;  Navigation S;..     248        '^''    ''    "°^'""°'    ^    N.    Y. 
Wright,  8  Cal.  585.  6c    -x.        „     .. 

^,^^li^^hard«ou  ..  Peacock.   33  N.  J.    Am'SLrSOG  '  '^  '"''  ''^'  ^' 
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jncssenger  for  another  expressman  on  another  road  be- 
tween tlie  same  points.'  One  who  agrees  not  to  practice 
as  a  physician  in  a  certain  city  "and  vicinity"  is  pre- 
vented from  practicing  within  ten  miles  of  tlio  city  lim- 
its.'' An  obligation  of  a  physician  that  ho  would  not 
locate  himself  and  practice  in  his  profession  within  cer- 
tain limits,  and  if  he  should  so  locate  himself  or  practice, 
that  ho  would  pay  a  stipulated  sum  for  every  month  that 
he  should  so  practice,  is  forfeited  if  he  practice  within  those 
limits,  though  he  resides  without  them.'^  A  contract  not 
to  practice  dentistry  on  one's  own  account,  or  by  any 
agent,  within  certain  limits,  is  not  violated  by  working 
for  another.''  Where,  by  a  written  contract,  defendant,  a 
physician,  sold  his  medical  practice  to  plaintiff  and 
agreed  not  to  "  resettle  "  in  the  same  town,  it  was  held 
that  he  was  bound  thereby  not  to  again  take  up  his  resi- 
dence m  such  town  for  the  practice  of  his  profession, 
but  that  he  might  practice  in  that  locality  while  residing 
elsewhere.^  Where  a  physician  sold  out  his  business,  re- 
serving the  right  to  practice  in  "  special  cases,"  and  he 
afterwards  attended  a  few  chronic  cases  on  which  he  had 
been  employed,  and  also  some  relatives,  in  the  neighbor- 
hood, this  was  held  no  breach  of  his  agreement  not  to 
practice  except  as  aforesaid.^  An  agreement  by  A  with  B 
that  he  will  not  for  himself  open,  or  cause  to  be  opened,  a 
billiard  or  eating  saloon  in  W.,  is  not  violated  when  A 
opens  and  manages  such  a  saloon  as  the  agent  and  servant 
of  CJ 


§2409.  Combinations  of  Workmen. —  Combinations 
of  workmen  for  the  purpose  of  restricting  and  controlling 
the  freedom  of  labor,  as  by  supporting  strikes,  are  illegal 

I  Eastern  Ex.  Co.  v.  Meserve,  GO  N.         *  Bowers  v.  Whittle,  03  N.  H.   147; 
il.  11»S.  56  Am.  Kep.  4yi». 


-  Timinerinan  v.  Dever,  52  Mich.  34; 
50  Am.  Kep.  240. 

» iSmith  V.  Smith,  4  Weud.  468. 


"Haldetiiaiu-.  Siiiionton,  55Io\va,144. 
®  Powers  V.  .Strout,  07  Iowa,  341. 
^  Tabor  V.  Blake,  til  N.  H.  83. 
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.  u  u       Wi    ;  ""''  ^"'^'""'io-  --not  croute  any 

,ot    o  w°'l    "'"'"  ""  '"«"'  '""''  "f  '''"'""S  each 

n  o>  0,1  1  V  tl,  T-  '""  '"  ""'''"^■'  ""'"^^  "Pon  ten,,, 

n  o„e|  l.j   tl,o  co,„b„,a(,un.-     |!ut  ,n,bIio  policy  J.xs 

fo/zi;  ,„v:.v'"  ""I— f  obtai,,!,,,  ,,„.„,„.,„„  ,„,,  ■ 

ro-^(r.,i„(  „f  ,      1      i-inplojois  for  purposes  oponui,,.-  ,„ 

l.a  ,  po„  ,  ,0  .,.o„„,l  or  public  policy.'     Thus  tl,o  „1. 
lo»".ff  have  been   bold  ,oid:  An  agreement  by  several 

1.0  ten,  of  throe  naontl.s  not  to  soil  any  India  cotton 
bagg,„g,  except  with  the  consent  of  the  ma/orit  yo  t  "e  m" 
a  covenant  between  citizens  of  Washington  Torrito  ,  d 
an  Oregon  corporation  not  to  run  a  sLn.boa  or  allow 
Us  maclnnery  to  bo  employed  on  any  other  1  mt  n  "nv 
ol  tho  waters  of  Oregon  nr  o..t:F      ■  ,        ' '  "'  .my 

witors  of  W.,  .1  n        California,  an.l  many  of  the 

w    1  r„e    I::  '!"''""  '""""■•J''"  -'  "S-'-n'ont  botwoon 

1  0  eofl  ,1,;    H      "l  ™'"''""i««  '!'■>'  "no  would  take  all 

ts    It!       "'"','""'''  ""'"■■•  "'"'  "'»  o"-^'-  ^I'oul.l 

°h  of  w  ''  ,  ■'""''■'  "  »"■""'  "f  "'«  "exolusivo" 
nght  of  way  and  privilege  to  construct  and  maintain 
tubing  for  the  transportation  of  oil  tlirougl,  a  tra" t "J  two 

JLeiiko  on  Contracts,  741.  ^R7      a.         r       , 

Master  an.l  8erva.it,  Title  Atrenov  «  t't'''*'    •^"'-   ^''l'-    ^'^'  «>i'np. 

34!);    47  Am.  Doc.  LTkS;    Morri-  K    ',     ;:^      Z''  JK'"  '•'^"■"•'  f'""  1-arties  to 
^'oalCo.  ..  15a,-da.v,  08  P.-     St'    7  "s     ST'sMiH"    ''">;,  I"'"l--ty  at    pul.lic 

(N.  Y.)  4,0;  Clan:^?-cJU.:;;;i^r;o;     lo;'"'*'^  ^'"^  -  ^-^'  ^^  ^^^  An„. 
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thousand  acres  of  land;*  an  agreement  between  the  grain- 
dealers  of  a  town  which  purported  to  bo  a  contract  of 
partnership  for  the  purpose  of  dealing  in  grain,  but  the 
real  object  of  which  was  to  form  a  secret  combination  to 
control  the  grain  trade  and  suppress  competition;*  a 
contract  by  which  one  railroad  company  agrees  with  an- 
other not  to  do  business  between  certain  points,  and  not 
to  connect  with,  or  take  business  from,  or  give  business 
to,  any  other  railroad  which  may  be  afterwards  con- 
structed, and  not  accept  freight  and  passengers  from  a 
certain  other  company,  except  at  higher  than  the  usual 
rates;'  a  bond  entered  into  by  the  mill-owners  of  a  district 
conditioned  to  carry  on  their  works,  in  regard  to  wages 
and  the  engaging  of  workmen  and  times  of  work,  accord- 
ing to  the  resolutions  of  a  majority  of  their  number, 
during  a  period  of  twelve  months;*  an  agreement  by  the 
proprietors  of  transportation  lines,  whereby  they  agree 
to  stock  all  the  earnings  of  their  boats,  to  appoint  an 
agent  to  aot  under  the  advice  of  a  committee  and  do  such 
acts  as  the  committee  advises,  to  give  such  committee 
the  power  of  making  rates  of  transportation  which  shall 
govern  the  association,  to  make  returns  in  writing  to  the 
agent  each  month  of  all  freight  and  passengers  transported 
for  the  preceding  month,  computed  at  such  rates  as  the 
committee  had  established  for  that  month,  and  of  the 
tolls  on  the  same,  to  make  divisions  and  settlements  on 
certain  specified  days;*  an  agreement  of  a  voluntary  asso- 
ciation of  salt  manufacturers  that  no  member  should 
sell  any  salt  during  the  continuance  of  the  association, 
except  by  retail  at  the  factory,  and  at  prices  fixed  by  a 
committee;"  an  agreement  between  several  stockholders 

>  West  Virginia  Tranpp.  Co.  r.  Ohio  ♦  Hilton   v.  Eckersley,    G   El.  &  B. 

River  Pipe  Line  Co..  '22  W.  Va.  GOO;  4G  GG. 

Am.  Rep.  527.  "  Stanton  r.  Allen,  5  Denio,  434;  49 

■'  Craft  V.  McConoughy,  79  111.  .34G;  Am.  Doc.  2S2. 

22  Am.  Rep.  171.  "'  Cent.  Ohio  Salt  Co.  v.  Guthrie,  35 

»  iJenver  etc.  R.  R.  Co.  v.  R.  R.  Co.,  Oliio  St.  6G6. 
15  Fed.  Rep.  G5U. 
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of  a  corporation  not  to  sell  their  stock  nor  to  give  powers 
to  vote;    a  contract  between  common  carriers  that  ship, 
pers    shall  be  denied  the  advantage  of  linprovements  or 
new  facilities  adapted  to  the  needs  of  transportation-''  a 
covenant  by  a  canal  company  not  to  allow  to  others  a  draw- 
back from  established  rates  on  the  transportation  of  mer- 
chandise  over  its  canal,  which  it  agreed  to  allow  to  the 
covenantee;^  an  agreement  among  the  respective  proprie- 
tors  of  five  several  lines  of  boats,  engaged  in  transporting 
persons  and  freight,  on  the  Erie  and  Oswego  canals,  to 
run  for  the  remainder  of  the  season  at  certain  agreed  rates 
lor  freight  and  passage,  which  the  parties  might  change 
when  they  should  deem  expedient,  and  to  divide  the  net 
earnings  in   certain  proportions;*   a  secret  partnership 
agreement  to  stifle  or  diminish  competitive  bidding  on 
public  works;'  an  agreement  by  members  of  an  associa- 
tion, the  terms  of  which  are,  that  no  one  should  carry  the 
freight  for  less  than  the  rate  fixed  by  the  association, 
without   regard  to  the   question   whether    the    rate  was 
reasonable  or  not; «  a  contract  entered  into  between  two 
gas  companies,  that  one  of  them  shall  discontinue  for  a 
hundred  years  the  manufacture  and  sale  of  illuminatino- 
gas  in  a  city  in  which  it  had  been  granted  by  the  legist 
lature  the  right  to  manufacture  and  sell  such  gas.' 

But  the  following  have  been  held  not  illegal,  viz  •  A 
contract  between  a  railroad  company  and  a  telecrraph 
company  that  the  former  will  not  allow  any  other  telegraph 
company  to  construct  a  line  along  its  road;«  a  contract 


'Fisher?;.  Bush,  35  Hun,  641. 

''  Wiggins  Ferry  Co.  v.  II.  R.  Co.,  5 
Mo.  Ai>p.  347. 

=•  Stewart  v.  R.  R.  Co.,  38  N.  J.  L 
505. 

*  Hooker  v.  Vandewater,  4  Deiiio 
349;  47  Am.  Dec.  'JoS.  ' 

•>  Hunter  v.  Pfeiffur,  108  Incl.  197. 

*■'  Sayre  v.  Benevolent  Ass'n,  1  Du- 
val), 143;  So  Am.  Doe.  013. 

'  Chicago  (Jas  Light  Co.  v.  Gas  Light 
Co.,  121  111.  530;  2  Am.  St.  Rep.  124. 


^  Western  Union  Tel.  Co.  v.  Tel 
Co.,  7  Biss.  307;  Western  Union  TeL 
to.   V.  II.  R.  Co.,  80  111.  240;  129  Am. 

It"'^''    ^'^;  ,  ^'"^  **"'*'  <^o)Ur,f,    Western 
Union    lei.    Co.    v.    American    Union 

k\-  k?-'  ^'^  *'''^-  ^^^'  '^^  Am.  Rep. 
isl;  Western  Union  Tel.  Co.  v.  R  R 
Co  3  iMcCrary,  l.'W;  Western  Union 
le  .  Co.  V.  Tel.  Co.,  23  Fed.  Ron.  12; 
Baltimore  etc.  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  24  Fed.  Rep.  319. 
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botwoon  a  niftnufaptiirpr  and  a  storekeeper  tha*  the  former 
shall  funiish  the  trade  of  his\.orkinen  to  the  latter, and  that 
the  latter  shall  pay  ei^ht  per  eiMit  on  all  sales;'  an  a;j;ree- 
nient  between  proprietors  of  parks  that  neither  shall  pay 
any  bonus  to  parties  enjoy  in;;  his  ]tark;"  a  contract 
wliereby  the  mill-owners  of  Milwaukee  ai^reo  to  ])ay  to 
the  warehousemen  a  certain  amount  per  bushel  on  wheat 
coining  into  the  Milwaukee  market,  so  far  as  they  are 
ablc!  to  control  the  same,  and  tho  warehousemen  agree  to 
give  tho  mill-owners  the  full,  absolute,  and  uninterrupted 
control  of  the  Milwaukee  wheat  market  for  a  certain  time, 
as  far  as  they  are  able,  by  virtue  of  their  eaj)acity  as 
warehousemen,  or  vessel  and  dock  owners,  and  not  to 
deal  in  v/hoat  during  that  time,  except  as  agents  of  the 
mill-owners;'  an  agreement  whereby  three  manufacturers 
of  a  certain  kind  of  curtain-fixtures,  under  letters  patent, 
owned  by  them  severally,  form  themselves  into  a  corpora- 
tion which  is  to  have  the  sole  right  for  three  years  to 
sell  all  tho  fixtures  made,  neither  manufacturer  to  dis- 
pose of  his  stock  without  the  assent  of  a  majority  o^  the 
three.* 

Illustuations. — A  railroad  company,  needing  a  ferry  to 
complete  transportation  at  its  terminus,  agreed  with  a  ferry 
company  to  give  it  all  its  ferrying  business  at  that  point,  niid 
not  to  employ  any  otiier  ferry.  Tlie  ferry  company  agreed 
to  furnish  the  rt^juisite  facilities,  and  transact  tlie  business 
proniptlvand  with  dispatcli.  [fchJ,  not  void:  IF/7'//h.s'  Ferry  ('i>.  v. 
R.  n.  Co.,  7;J  Mo.  ;5SU;  :;'.)  Am,  Rep.  519.  T.  agre.'d  that  he  would 
not  pay  for  ore  ho  might  thereafter  i)ureliiiso,  taken  from  L.'s 
land,  a  greater  i)rii;e  tlnin  L.  was  [)aying  for  such  ore,  and  tli:it 
he  would  not  i)ay  a  greater  price  for  ore  taken  from  other  lands 
than  L.  was  paying  for  ore  taken  from  his  own  land,  and  agreed 
to  sell  L.  all  ore  tliereafter  purchased  by  him,  for  which  he  was 
to  receive  a  certain  sum  i)er  thousand  ]>()nnds.  Ilehl.,  that  the 
contract  was  not  void:  Luaj  v.  Towl,  42  Mo.  54G;  UT  Am.  Dec. 
o55. 

'  Ooorge  r.  East  Tennessee  Coal  Co.,  '  Kelloi,'<^  v.  Fiarltin,  .3  Finn,  'l2'^■,  3 

15  Lea,  4.'),">;  ')i  Am.  Rep.  ^'J.').  Cliaiul.  j:i:;;  'jii  Am.  Dec.  104. 

'•^  Ivoeliler   V.     Feiierbaclier,    2    Mo.  H'entral  Sliailc  Roller  Co.  y.  C'usli- 

App.  11.  man,  I  i:i  .Mass.  'Ao.i, 


I 


4025 


irj,I'X!AL    CONTUACTS. 


§2111 


agreed 


agi'ccu 

h(J  WHS 

at  1! 
1) 


lu, 


10 

ec. 


I'j:?:  3 


V,  L'usli- 


§2411.    Oontracts   Entered  into  on   Sunday  Void. — 

At  coninion  law  tlioro  was  no  (listinctioii  iiiado  bi'lwtcii 
contracts  ontorod  into  on  Sunday  and  on  any  otiicr  day 
in  the  week.'  Uut  by  a  .statute  passed  in  I-'ngland  in  tlio 
reif^n  of  Charles  IT.  it  was  enacted  that  "no  tradesman, 
artilicer,  or  other  person  whatsoever,  shouhl  do  or  exercise 
any  worhlly  labor,  business,  or  work  of  their  ordinary 
calling  upon  tho  liord's  day,  or  any  part  thereof  (works 
of  necessity  and  charity  only  excepted),  and  that  every 
person  of  the  age  of  fourteen  year-  oll'ending  in  tho  prem- 
ises should  forfeit  live  shillings.'"  Contracts  nmde  in 
violation  of  this  statute;  were  held  l)y  the  Muglisb  courts 
to  bo  void.*  Similar  statul' s  (but  dill'.. ring  in  jdirase- 
ology)*  are  in  force  in  nearly  cv(  ty  3tato  in  the  Union; 
and  the  same  construction  lias  been  adopted  as  in  Eng- 
land in  regard  to  contracts  entered  into  that  day,  i.  e., 
they  are  void,  because  made  in  violation  of  n  statute;'''  tho 


'  Tucker  V.  West,  2!)  Ark.  'ASi',: 
Ke))iior  V.  Keefor,  0  Watts,  '2'.U;  .'U 
Am.  Doc.  4(i0;  Adams  v.  (lay,  I'.»  Vt. 
;i(M;  Bloom  t'.  RichanlH,  '2  Oliio  St. 
;iS7;  Amia  p.  Kylu,  2  Yurjf.  HI;  24 
Am.  Deo.  4(j.'J.  Tlio  federal  courts 
will  not  adju(l;,'e  a  contract    made  on 


Day,  14  Allen,  487;  92  Ami.  Dec.  7110; 
AdaniH  r.  Hanudl,  2  Dong.  (Midi.) 
I'A;  4H  Am.  Doc.  4."i5.  In  Cransoii  r. 
(Jo-is,  107  .Ma.s.s.  4;!1»,  9  Am.  Kui).  4'), 
it  i»  said:  "'ri:u  ground  upon  wliich 
courts  have  refused  to  maintain  ac- 
tions on  contracts  made   in  contraven- 


Siiuday  to  he  against  tile  imliiic  policy  tion   of    st  itiites    for    the    ohsciv.inco 

(it  a  slate,  unless    it  he  so  declared  in  of   the   Lord's    day  is  the  elementary 

tin;  cotislitution,  laws,  or  jiidii'i.d  dccis-  [iriin'lple    tliat    oin;    wlio    has   him.Mlf 

ions  tliereof:  Swann  r.  Swanii,  21   I'''e<l.  p  irliei|(ated  in  a  violation  of  law  can- 

liep.  2'.)'.(.     .So  a  contract  made  in  Con-  not  he  perinitted  to  assert   in  a  court 

iiccticnt  after  sunset  on  Sunday,  hi'ing  of  justice   any  right  founded  uiion  or 

valid  in  that  state,  nuiy  he  enforcetl  in  growing  out  of  the  illegal  transaction, 

lllioihi  Island,  aliiiough  the  law  of  tho  ....   It  is  upon  this  principle  that  a 


latter  slate  [irohilnts  Imsiiiess  incuies 
ordiinry  calling  during  tlie  wliole  day 
of  Sunday:  Mrown  r.  Ih'owniug,  15  U. 
I.  422;  2  .Vni.  St.  liep.  908 

^29  Car.  II. 

■'  Fenncll  u.  lliddler,  5  Darn.  &  C. 
401). 

^  (living  a  promissory  note  is  "hasi- 
ness  of  a  secular  calling"  within  a 
statute:  Variiey  v.  Frcncli,  19  N.  II. 
2;i."t.  It  is  an  "act  of  common  lahor": 
Keynolds  w.  Stevenson,  4  lad.  (519. 
liiit  see  Glover  u.  Cheatham,  19  Mo. 
Ajip.  U.")G. 

^Tucker  V.  West,  29  Ark.  3S0;  Al- 
len V.  Gardiner,  7  R.  I.  22;  Hazard  v. 


bond,  promissory  note,  or  other  e.\(.'cu- 
tory  contract  made  and  delivered 
upon  tlie  Lord's  day  is  inea[)ahle  of 
being  enforccij,  or,  as  is  soiuetime.j 
said,  ahsolutely  void  as  hetween  the 
parties:  rattce  v.  Groely,  I'iMet,  2S-) ; 
Merriani  c.  Stearns,  10  Ciisli.  2.")7;  Day 
r.  .Mc.VUister,  1,")  Gray,  4I{;{;  Fowle  v. 
Larraheo,  2li  -Me.  404;  I'ope  /'.  Linn, 
50  Me.  S:];  Allen  r.  Ueniing,  14  N.  IL 
133;  40  Am.  Dec.  179;  Finn  r.  Dona- 
hue, 35  Conn.  216.  And  it  follow.s 
that,  as  between  them,  it  is  incaiiahlu 
of  being  conlirmed  or  ratilied;  for,  in 
suing  upon  the  original  contract  after 
its  ratification  by   the  defendant,    it 
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general  rule  being  that  where  contracts  are  made  invalid 
when  entered  into  on  Sunday,  no  action  will  lie  by  a  party 
thereto,  either  to  enforce  it  or  to  escape  from  its  conse- 
quences, or  for  any  deceit  practiced  in  procuring  the  con- 
tract.' 

Therefore  a  person  cannot  recover  for  money  loaned 
to  another  on  Sunday,^  nor  a  livery-stable  keeper  for  the 


would  still  be  necessary  for  the  plain- 
tiff, in  proving  his  case,  to  show  his 
own  illegal  act  in  making  the  contract 
at  first:  Day  v.  McAllister,  and  Pope 
V.  Linn,  above  cited;  La'ld  v.  Rogers, 
11  Allen,  209;  BraiUey  v.  Ilea,  14  Al- 
len, 20.  Upon  the  same  principle,  if 
the  contract  has  been  executed  by  the 
illegal  act  of  both  parties  on  the  Lord's 
day,  the  law  will  not  assist  either  to 
avoid  the  effect  of  his  own  unlawful 
act.  Tlius  if  the  amount  of  a  pre-ex- 
isting debt  has  been  paid  and  received 
on  Sunday,  the  law  will  neither  assist 
the  debtor  to  recover  back  the  money, 
nor  the  creditor,  while  retaining  the 
amount  so  paid,  to  treat  the  payment 
as  a  nullity,  and  enforce  payment  over 
again:  White  v.  Buss,  3  Cush.  448, 
450;  Mills  v.  Western  Bank,  10  Cush. 
22;  Johnson  v.  Willis,  7  Gray,  164. 
If  a  chattel  has  been  delivered  by  the 
owner  to  another  person  on  the  Lord's 
day  by  way  of  bailment  or  pledge, 
the  latter  may  retain  it  for  the  special 
purpose  for  which  he  received  it;  or, 
if  it  has  been  df  livered  to  him  on  the 
Lord's  day  by  way  of  sale  or  exchange, 
it  cannot,  at  least  if  he  has  at  the  same 
time  paid  or  delivered  the  considera- 
tion on  liis  part,  be  recovered  back  at 
all:  Scarfe  v.  Morgan,  4  Mees.  &  W. 
270;  King  v.  Green,  6  Allen,  139; 
Myers  v.  Meinrath,  101  Mass.  360; 
Hortou  V.  Buffington,  105  Mass.  399; 
Smith  V.  Bean,  15  N.  H.  577;  Greene 
V.  Godfrey,  44  Me.  25.  If  a  chattel 
has  been  sold  and  delivered  on  the 
Lord's  day  without  payment  of  the 
price,  tlie  seller  cannot  recover  either 
the  price  or  the  value;  not  the  price 
agreed  on  that  day,  because  the  agree- 
ment is  illegal;  not  the  value,  because, 
whether  tiie  property  is  deemed  to 
have  passed  to  the  defendant,  or  to  be 
held  by  him  without  right,  tliero  is  no 
ground  upon  wliich  a  promise  to  pay 


for  it  can  be  implied:  Simi)son  v. 
Nicholls,  3  Mees.  &  W.  240;  5  Mees. 
&  W.  702,  note;  3  Mees.  &  W.,  Am. 
ed.,  244,  note;  Ladd  v.  Rogers,  11  Al- 
len, 209."  Making  a  contract  is  not 
"  common  labor ":  Horacek  v.  Kee- 
bler,  5  Neb.  355;  or  "  labor  "  that  dis- 
turbs tl'T  peace  and  good  order  of  so- 
ciety: Richmond  v.  Moore,  107  111. 
429;  47  Am.  Rep.  445.  Executing  a 
mortgage  is  not  the  exercise  of  an 
act  the  "ordinary  calling"  of  the 
citizen:  Hellama  v.  Abercrombie,  15 
S.  C.  1 10;  40  Am.  Rep.  684.  Procur- 
ing signatures  of  tax-payers  to  a  peti- 
tion to  a  board  of  supervisors  to  issue 
railroad-aid  bonds  is  "business":  De 
Forth  V.  R.  R.  Co.,  52  Wis.  320;  38 
Am.  Rep.  737.  So  is  lending  money 
to  be  repaid  on  demand:  Troewert  r. 
Decker,  51  Wis.  46;  37  Am.  Rep. 
808. 

'  Robeson  r.  French,  12  Met.  24;  4J 
Am.  Dec.  236;  Pattee  v.  Greeley,  13 
Met.  289;  Gregg  r.  Wyiiian.  4  Cush. 
325;  Myers  v.  Meinratli,  101  Mass. 
369;  Woodman  v.  Hubliard,  25  N.  II. 
67;  57  Am.  Dec.  310;  Hazard  r.  Day, 
14  Allen,  487;  92  Am.  Dec.  790.  No 
action  lies  for  fraudulent  representa- 
tions inducing  to  a  contract  made  ou 
Sunday,  although  the  representations 
were  criminal:  Gunderson  v.  Richard- 
son, 56  Iowa,  56;  41  Am.  Rep.  81.  But 
one  who  on  Sunday  procures  goods  by 
false  representations  cannot  on  that 
ground  escape  liability  from  arrest  in 
a  civil  action,  although  the  law  pro- 
hibits the  sale  of  that  class  of  goods 
on  Sunday:  O'Shea  v.  Kohn,  33  Hun, 
114.  The  seller  of  a  horse  on  Sunday 
can  recover  it  if  he  was  fraudulently 
made  drunk  by  the  buyer:  Block  r. 
McMurry,  56  Miss.  217;  31  Am.  Rep. 
357. 

■'  Mcader  r.  White,  66  Me.  90;  •-'-' 
Am.  Rep.  551. 
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hire  of  a  horse  let  on  Sunday.*  So  these  are  void:  A 
warranty  made  on  a  sale  or  exchange  of  horses  on  Sun- 
day; ^  a  contract  of  insurance  made  on  that  day;^  a 
promissory  note  made  and  delivered  on  that  day;^  or  a 
deed;5  or  an  offer  to  rescind  a  contract;^  or  an  exchange 
of  property;^  or  a  demand  made  for  the  delivery  of  an 
article  of  merchandise; «  or  a  demand  of  any  kind;"  or 
a  contract  for  the  publication  of  an  advertisement 'in  a 
newspaper  to  be  published,  sold,  and  distributed  on 
Sunday;'"  or  a  contract  to  make  a  balloon  ascension  upon 
Sunday,  from  a  garden  open  to  the  public  on  payment  of 
admission  fees;"  or  a  contract  to  run  a  steamboat  upon 
Sundays,  partly  in  Michigan  and  partly  in  Canadian 
waters.'^ 

A  contract  which  could  not  be  lawfully  made  on  Sun- 
day cannot,  if  lawfully  made,  be  rescinded  on  that  day." 
A  promise  to  repay  money  borrowed  on  the  Lord's  day, 
whether  in  writing,  verbal,  or  implied,  cannot  be  en' 
forced."  A  bailee's  breach  of  his  Sunday  contract  for  the 
exercise  of  care  in  the  Sunday  use  of  the  thing  bailed  is 
not  actionable.'^  A  partial  payment  upon  a  note  to  the 
payee,  who  is  a  merchant,  will  not  take  the  case  out  of 
the  statute  of  limitations  when  made  on  Sunday.'"  Al- 
though a  contract  of  sale  on  Sunday  is  void,  yet  the  seller 
cannot  recover  the  chattels  sold,  nor  damages  for  their 


'  Weklen  v.  Chappel,  8  R.  I.  230; 
Stewart  v.  Davis,  31  Ark.  518;  25  Am. 
Rep.  576. 

^  Fiiiley  V.  Quirk,  9  Minn.  194;  86 
Am.  Dee.  93;  Murphy  v.  Simpson,  14 
B.  Mon.  337;  Bradley  v.  Rea,  14  Allen, 
20;  Lyon  v.  Strong,  G  Vt.  219. 

^  Heller  v.  Crawford,  37  Ind.  279. 

*  O'Donnell  v.  Sweeney,  5  Ala.  407; 
39  Am.  Dec.  337;  Allen  v.  Doming,  14 
J.  H.  133;  40  Am.  Dec.  179;  Morgan 
V.  liailey,  59  (>a.  G83. 

'Love  V.  Wells,  25  Ind.  503;  87 
Am.  Dec.  375. 

*  Merritt  v.  Robinson,  35  Ark.  483. 
'  Myers  v.  Meinrath,  h.    Mass.  3G(J: 

3  Am.  Rep.  3(i8. 


"Brackett  v.  Edgerton,  14  Minn. 
174;  100  Am.  Doc.  211. 

*  Delameter  v.  Miller,  1  Cow.  75;  13 
Am.  Dec.  512. 

'»  Smith  V.  Wilcox,  24  N.  Y.  353:  19 
Barb.  581;  25  Barb.  341. 

''  Brunnott  v.  Blark,  1  Buff.  (N.  Y  ) 
Sup.  Ct.  500.  V       ^-z 

'^  (iauthier  v.  Cole,  17  Fed.  Rep. 
71G.  ^ 

'^  Benedict  v.  Batchelder,  24  Mich 
425;  9  Am.  Rep.  130. 

'*  Meader  v.  White,  GG  Me.  90;  22 
Am.  Rep.  551. 

^^  Chenette  v.   Teehan,    G3   N.    H 
149, 

'•  Dennis  v.  Sharman,  31  Ga.  G07. 
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value.*  Replevin  lies  for  a  horse  sold  and  delivered  on 
Sunday,  although  the  contract  was  ratified  on  a  week- 
day.2 

The  following  have  been  hold  not  within  the  statute,  and 
therefore  not  void,  viz.:  A  contract  between  a  farmer  and 
a  laborer  for  a  year's  hire,  made  on  Sunday;^  a  promise 
by  an  attoriiey,  acting  for  his  client,  to  be  responsible  for 
part  of  the  debt  owing  by  him;'*  an  agreement  with  a 
farmer  to  have  a  mare  covered  by  a  stallion  on  Sunday;' 
executing  a  will  or  jierforming  a  marriage;"  a  tender  of 


'  IJlock  V.  McMiiny,  56  Miss.  217; 
:51  Am.  llii).  .S57. 

^  Wiufioia  V.  Uodge,  45  Mich.  355; 
40  J  111.  Uci).  471). 

»  R.  V.  W'liitnash,  7  Barn.  &  C.  59(5. 

*  I'cate  V.  Diokens,  I  Croini).  M.  & 
R.  4'22.  This  and  the  next  case  went 
on  the  construction  of  the  words  "or- 
dinary calling  '  in  the  English  statute. 

*  Scarfe  ?\  Morgan,  4  Mees.  &  W. 
270. 

"Bennett  v.  Brook.s,  9  Allen,  118, 
the  court  saying:  "A  just  interpre- 
tation of  the  statutes  fur  tlie  due  oh- 
servance  of  the  Lord's  day  does  not  re- 
quire us  to  hold  that  the  execution  of 
a  will  on  that  day  is  an  act  within  the 
implied  proliihition  of  the  law.  It  is 
a  mistake  to  suppose  that  the  legisla- 
ture intended  to  forbi<l  or  restrain  every 
act  of  a  secular  or  toniporal  nature 
not  coming  within  the  c.\ci:[ition  in 
the  statute,  so  that  on  the  day  set 
apart  for  religious  services  and  ob- 
servances nothing  else  cotdd  he  done, 
unless  it  miglit  be  properly  desigiiati;d 
as  a  charitilile  or  necessary  act.  The 
pur[iose  of  tlie  statute  is  only  to  [ire- 
vent  the  cai-rying  on  of  the  usual  and 
ordiniry  callings  and  occii)iatioas  of 
ineii  l)y  which  tliey  gain  a  livehhood 
or  ac(iuire  projierty,  and  the  doing  of 
acts  such  as  usuall}'  belong  to  or  are 
connected  with  worldly  all'aii's  ami 
the  common  transactions  of  business. 
....  Many  acts  of  a  secular  oi-  tem- 
poral nature  may  bo  done  witliout 
interfering  essentially  with  the  due 
observance  of  the  Lord's  day  or  caus- 
ing injury  to  individuals  (in  tlie  words 
of  the  preamble  already  cited)  'a8 
membura  of   a  Christian  society,'  cr 


creating  'disturbance  to  well-disposed 
persons,'  or  occasioning  'great  dainagi; 
to  the  cfinununity.'  Tliese  results 
might  follow  from  the  general  and  in- 
discriminate pursuit  on  the  sabbath 
of  any  of  the  usual  avocations  and 
employments  connected  with  the 
daily  business  and  labor  by  which 
civilized  society  is  supported  and  held 
together.  But  no  such  evils  would  be 
caused  by  the  doing  of  acta  whicii, 
although  in  a  strict  sense  they  might 
be  deemed  to  be  in  the  nature  of  work, 
labor,  or  business,  and  to  have  relation 
only  to  worldly  affairs,  are  neverthe- 
less of  an  exceptional  character,  and 
not  incident  to  or  connected  with  the 
ordinary  transactions  which  constitute 
common  business  of  every-day  life. 
An  example  will  illustrate  the  mean- 
ing wliich  we  inteml  to  convey.  A 
contr'act  of  marriage  under  our  law  is 
a  purely  civil  contract.  Nothing  is 
adiled  to  its  legal  force  or  obligation 
l)y  entering  into  it  with  religious 
rights  or  ceremonies.  Yet  no  one 
would  contend  that  it  would  be  un- 
lawful for  a  civil  magistrate  to  com- 
plete tlie  execution  of  sucli  :i  contiiua 
by  joining  parties  in  matrimony  on 
the  sabbath,  or  that  a  contract  (>i 
marriage  entered  into  before  a  magis- 
trate and  solemnized  by  a  magistrate 
wouhl  be  invalid  because  the  act  was 
done  on  tlie  Lord's  day.  The  reason 
is  obvious.  Sucli  an  act  does  not  come 
witliin  tlie  category  of  transactions 
which  are  connected  with  or  iipper- 
tain  to  ordinary  worldly  business.  It 
is  neitlier  'labor,  business,  or  work,' 
in  tlie  sense  in  which  tli»se  words  arc 
used   by  the    legislature.     The  name 
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chattels  made  on  Sunday,  tlie  day  of  performance  follow- 
nig  on  that  day.'  An  executed  contract  of  sale,  although 
Huade  on  Sunday,  is  not  void,  either  between  the  parthis 
thereto  or  third  persons.^  The  purchaser  of  property  de- 
hvered  to  him  without  payment,  under  a  contract  made 
on  bunday,  may  maintain  replevin  for  it  if  the  seller  re 
takes  It  without  his  consent,  without  paying  or  offorinc. 
to  pay.  Sunday  begins  at  twelve  o'clock  at  night  and  ends 
in  twenty-four  hours  thereafter,^  except  in  Connecticut 
where  it  is  from  sunset  on  Saturday  to  sunset  on  Sunday.'^ 

§  2412.  Contracts  Partly  Executed  on  Sunday  -  Con- 
tracts not  finally  executed  on  Sunday  are  not  void  because 
some  of  the  terms  may  have  been  agreed  to  on  that  day" 
as  an  agreement  made  on  Sunday,  but  executed  and  car- 
ried into  effect  on  a  week-day.^  Therefore  the  followino- 
have  been  held  good:  A  note  signed  on  Sundav,  but  no'J 
delivered  until  a  week-day-  a  replevin  bond  Signed  on 
Sunday,  but  not  delivered  until  a  week-day;»  a  bond  for 
costs  signed  on  Sunday,  but  filed  on  another  day^  a  sale 


reason  applies  with  still  greater  force 
to  the  execution  of  a  will  on  the  sab- 
bath.  It  is  not  within  the  prohibi- 
tion inii)liod  from  the  penalty  im- 
posed  by  the  statute."  In  Uan-'wcre's 
Lstate,  14  Pa.  St.  417,  r.3  Am.  Dec. 
.).)4,  the  court  was  equally  divided  on 
the  (piestion  whether  a  marriage  con- 
tract executed  on  Sunday  was  fcf'al  or 
not.  ° 

I  Amis    V.    Kyle,   2   Yerg.    31;     24 
Am.  iJoc.  4153. 

-  Aloore  r.  Kendall,  2  Finn.  99;  1 
Chaiid.  33;  52  Am.  Dec.  145. 

•'Kinney  r.  McDermot,  o5  Iowa, 
0/4;  39  Am.  Rep.  191. 

*  Kilgourt'.  iMiles,  G  Gill  &  J.  2CS- 
HuKlekoper  v.  Cotton,  3  Watts,  50.    ' 

''  Finn  v.  Donahue,  35  Conn.  210 

''Merrill  i<.  Downs,  41  N.  II  7->- 
Bradley  ?;.  Rua,  103  Mass.  1S8;  4  Ain.' 
Rep  o24;  Stackpole  v.  Symomls,  23 
N.  H.  227;  Mosely  v.  Van  Hooser,  G 
Lea,  28G;  40  Am.  Rep.  37;  Uhler  v. 
Applegate,  26  Pa.  St.   140  (whether 


the  contract  was  made  on  Sunday  or 
on  a  week-day  is  a  (piestion  for  the 
J"''y=  i"-);  15eitenman's  Appeal,  55 
la.  St.  1S3;  Dickinson  v.  Richmond, 
J/  -Mass.  45;  Butler  v.  Lee,  11  Ala 
Stjo;  4G  Am.  Dec.  231.  But  .see  Allen 
'■•  ''^'"'"%  1-lN.  H.  i:53;40Am.  Dee. 
1/J;  l-oi-eman  v.  Ahl,  55    Pa.   St.  325; 

Bradley  r.  Rea,  14  Allen,  20. 
■  Taylor  f.  Yi.UMg,  01  Wis.  314. 
King  v.    Fleming,    72  111.  21-   "'> 

Am.  Rei).   131;    Doliouey  f.  DoholievT 
'  Hu_sii,  217;  Hilton    «,.   ll„„g],ton,  35 

Me.  143;  .IiU  0.  Diinliam,  7  (iray,  .-,43; 

Adams    r     iUy,    ]<J   Vt.    358;    Stacy 

r.   Kemp,  9/    Mass.    IGG;    L..vejoy  v. 

)\  Inpple,    IS  Vt.   379;    40    Am.   Dec. 

Jo,;  Burns  v.  Moore,  70  Ala.   3.39;    52 

Am.     Rep.    332;     Bill   t'.    Mabin,    GO 

Iowa,  408. 
»  Prather  ^^  Harlan,  6  Bush,  185. 
Hall  V.  Parker,  37  Mich.  590;  26 

Am.    Rep.    540.      And   sue  Com    v. 

Keudig,  2  Pa.  St.  448. 


§  2413 


CONTRACTS. 


4030 


of  goods  agreed  upon  oil  Sunday,  and  the  goods  selected 
and  set  apart,  the  delivery  being  made  on  Monday;'  a 
contract  for  an  exchange  of  horses  made  on  Saturday  in- 
cluding the  discharge  of  a  debt  due  from  one  of  the  parties 
to  the  other,  the  purchaser  of  the  horse  taking  possession 
on  Sunday;''  a  request  for  service  made  on  the  Lord's  day, 
but  not  accepted  on  that  day;^  a  letter,  accepting  a  prior 
proposal,  written  on  Saturday,  left  by  the  writer  on  Sun- 
day, with  request  to  carry  it  to  the  post-office  on  Monday;* 
a  request  to  perform  services  by  a  letter  written  and  de- 
livered on  Sunday,  there  being  no  acceptance  on  that  day 
of  the  terms  of  such  letter;*  a  contract  for  the  sale  of  land 
made  on  a  week-day,  and  a  note  for  the  purchase-money 
executed  on  Sunday;"  a  contract  made  on  Sunday  by  an 
agent  without  authority  and  without  the  knowledge  of  his 
principal,  but  ratified  by  the  principal  on  a  week-day  ;^  a 
contract  for  labor  entered  into  on  the  sabbath,  the  con- 
tract being  afterwards  performed  by  the  laborer;^  an 
account  stated  for  liquor  sold  on  Sunday,  provided  the 
account  was  not  stated  on  Sunday;®  a  bill  of  sale  of  per- 
sonal property,  drawn  and  executed  on  Monday,  an  ac- 
count of  stock  having  been  taken  on  Sunday;^"  a  contract 
made  on  Sunday  for  the  sale  of  land,  where  the  vendor 
demands  the  purchase-money  on  a  week-day." 


§  2413.    Negotiable    Paper  —  Bona    Fide    Holder.  — 

While  negotiable  paper  drawn,  delivered,  and  accepted 
on  Sunday  is  void  between  the  parties,  yet  if  it  is 
falsely  dated  as  of  another  day,  and  conies  to  the  hands  of 
an  innocent  nolder,  who  takes  it  for  value  without  notice, 


'  Rosenblatt  v.  Townsley,  73    Mo. 
530. 

•^  Peake  v.  Conlan,  43  Iowa,  297. 

*  Dickinson  v.  Richmond,  97  Mass. 
45. 

*  Bryant  v.  Booze,  55  Ga.  438. 

*  Tuckerinan    v.  Hinkley,  9  Allen, 
452. 

«  Tucker  v.  West,  29  Ark.  386. 


'  (»ibl)3  etc.  Mfg.  Co.  v.  Brucker, 
111  U.S.  597. 

^  Meriwether  v.  Smith,  44  Ga. 
541. 

»  Melchoir  v.  McCarty,  31  Wis.  252; 
11  Am.  Rep.  605. 

'"  Luebburing  v.  Oberkoetter,  1  Mo. 
App.  393. 

"  McKiuney  v.  Demby,  44  Ark.  74. 
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and  in  the  due  course  of  trade,  the  acceptor  is  estopped 
HI  a  suit  against  him  by  such  holder.' 

§  2414.     Ratification  of  Contract  Made  on  Sunday  - 

As    o  whether  a  contract  made  on  Sunday,  and  therefore 
void,  can  be  ratified  by  a  subsequent  agreement,  there  is 
a  conflict  in  the  decisions;   those  of  some  states  holdincr 
that  a  ratification  may  be  made;^  others  that  it  may  not^^ 
If  one   having  taken  property  on  Sunday  in  payment  of 
an  antecedent  debt,  afterwards  sends  a  receipt  for  both 
the  property  and  the  debt,  it  is  a  ratification  of  the  trans- 
action.     So  evidence  of  an  admission  made  on  Sunday  of 
a  par   payment  of  a  promissory  note  on  a  week-day  is  ad- 
n^issible.^     The  execution  of  a  note  by  an  accommodation 
surety  on  Sunday  is  void,  although  the  note  is  dated  on  a 
week-day,  and  is  delivered  by  the  principal  to  an  inno- 
cent payee  on  a  week-day;  and  a  request  by  the  surety  to 
forbear  suit   and  his  notifying  the  payee  of  property  of 
the  principal  to  which  he  might  resort,  do  not  amount  to 
a  ratification.® 

§2415.    Judicial  Acts  Performed  on  Sunday  Void - 

Judicial  acts  performed  on  Sunday  are  void.^  Thus  the 
following  acts  done  on  Sunday  have  been  held  void  viz  • 
Advertising  a  tax-sale  in  a  Sunday  paper; «  instructing' 
the  jury;    issuing  or  serving  a  writ  in  a  civil  case;'"  or  a 

-,' Ball  v.  Powers,  62  Ga.  757;  Heise  Jonos   "4  Vt    -^M-  P],n„        o.    t  , 

V  Bumi.us,s,  40  Ark.   .-.7.-,;  Cran«o,i  ..  MVt'  TU              '               ''■   '^^-  '^°''"' 

(ross,  107   Mass.  48!);  <J  Am    Rod   4-)-  a  pi'..;  V      i        r.  . 

Jol.ns  r.  Bailey,  4.1  Iowa,   24   ;    vnox  Dav  t      M.  \ir  ^''"7^  ^'1  ^^'-   ^''''' 

.Cl,flor.l,.8Wi.  05,;20An;.R:.p;  Ko^n  .  .'ti^  :1i;\l^:       7^'    ^^^^ 

I)ell.   Young,   OBu.sh,  245;  Melolu.ir         M'Sr  r    Pirn    Ti   X    i     ro^    oo 

Ivcp.    OJ,);    luckcr    r.    West     "<(    A.-I-  7  /.   i  '^  tt 

■.m;  Suyles  r.  Well.na,     lo'iri   ios"-  Cas    rT",'V;  Henderson,   Litt.  Sel. 

Ow.nn  ..  Singes,  (>1  Mo.'335;  H^fnt';  E^o^' 8  c'v^'?^.  V^A  ""'^'  ^'^^  '•• 
r.  roltoM,  31  L.wa,  JO;  Blo.xl  r.  Bates  ^  Suvv..;       r     '  i      ^\"r,  ^''''-  ^~^- 

■n   Vt.    147;   Winel.el     v.   t'arev       15         »  Sm  f^'r  ^ '"'^^  f4  '^i^^^-  2^^. 

in.;  3'  ^c^n.^;i::- :  ,:--^  --^.  --^..  ^  a. 
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Wiirraut  of  jivrost  in  a  civil  case;'  levyinj;  an  oxoculion;'' 
making  an  award;''  ])roiu)unciiig  or  entering  a  judgment;* 
or  a  criminal  judgment  by  a  justice  of  tlie  i)eacc;''  return- 
ing an  execution;"  serving  a  notice/ 

§  2416.  Ministerial  Acts  Valid.  —  But  ministerial  acts 
are  valid ;"*  as,  for  exam|)le,  rendering  a  verdict;"  making 
a  foreclosure  sale;'"  or  taking  the  privy  examination  of  a 
married  woman  to  her  deed."  Publication  of  preliminary 
and  other  ordinances  of  a  street  improvement,  requircMl 
to  be  ])ublished  in  a  paper  of  general  circulation,  is  valid, 
though  made  in  a  paper  published  only  on  Sunday.*^ 

§  2417.  Traveling  on  Sunday.  —  In  most  of  the  New- 
England  states,  a  person  traveling  on  Sunday,  and  injured 
by  a  defective  highway,  cannot  recover  damages  of  the 
municipal    corporation.'''     This    doctri   e,    however,    has 


4l')"J;  Butler  v.  Kelsey,  J 5  Jolins.  177; 
iStiTiis's  Apiii'al.  (>4  Pa.  St.  447;  \'aii 
Vechtcii  r.  I'aildonk,  1'2  Joliiis.  178;  7 
Am.  Due.  tWA;  Haynoa  v.  SIcmIljo,  '2 
Tort.  530;  'J7  Am.  Doo.  ()<>;").  So  on 
Tiiaiiksgiviiit,'  Day  wiieii  tiiat  day  ia 
mailo  a  holiday  liy  .statute:  (iladwiii 
r.  lii'wia,  0  Conn.  4!);   Ki  Am.  Dee.  '.VX 

I  Moore  r.  Iia^^ul,  -J  Duvall,  4:57. 

■  Mland  r.  ^VIlitlield,  1  Jones,  Ti'J; 
Tieree  r.  Hill.  1»  Port.  l.")l. 

•'  Story  V.  KUiott,  SCow.  27;  18  Am. 
Dee.  4'2:{. 

'  Arthur  r.  Mosby,  2  liihb,  7)S\); 
}Ions.'litalint;  i\  Oshorn,  15  .lohiis.  tlS; 
]}lood  r.  Bati-s,  :n  Vt.  147;  Allen  v. 
(Jodfrey,  44  X.  Y.  4:{:{. 

•'  Kx  parte  Wliite,  15  Nev.  I4G;  37 
Am.  llep.  4()(i. 

"  Peek  t\  (Javell,  10  Mieh.  0. 

'  CiiesapeaUe  ete.  Co.  /•.  Urudley,  4 
Cranch  C.  C.  VXi;  Field  ;•.  I'ark,  'JO 
Jolin.s.  140. 

>"  Continuing  a  cause  over  from  Sat- 
urday to  .Monthly  is  not  keeping  a 
eourt  open  on  the  salihatii:  Vander- 
werkor  v.  Peo]ile,  5  Wend.  ."i.'$0. 

«  Baxter  r.  J'eople.  8  111.  .S(i8;  Hni.Ie- 
koper  V.  Cotton,  3  Watts,  51);  Rosser 
V.  .MeColly,  9  Ind.  58'.»;  Webber  v.  Mer- 
rill, 34  N.  H.  '-'O'J;  Reid  l\  State,  53  Ala. 
402;  25  Am.  Rep.  G27;  Van  Riper  v. 


Van  Riper,  4  N.  J.  L.  15G;  7  Am. 
Dee.  570.  In  iluidekoper  v.  Cotton,  3 
Watts,  50,  the  eourt  .say:  "The  ob- 
jeetiou  goes  to  a  great  length;  if  it  is 
unlawful  or  sinful  to  deliver  the  ver- 
dict verbally  after  Suiulay  has  com- 
menced, it  nnist  be  equally  unlawful 
to  write  and  seal  it  up  to  be  delivert'd 
on  .Monday;  nay,  to  delil)erate  ui)om 
and  discuss  it  after  Sunday  had  com- 
menced. Now,  whether  it  would  be 
K'ss  sinful,  in  fact  and  in  its  conse- 
quences, to  keep  a  jury  from  .Saturday 
iiiglit  until  Monilay  morning  locked 
up  without  food,  or  to  permit  them  to 
give  a  verdict,  go  home,  and  attend  re- 
ligious worsh'p,,  \ve  leave  to  casuists 
to  discuss." 

'"  Sayles  r.  Smii'     l^  '  vV.nd.  57;  -7 
Am.  Dec.  117. 


fjucas  ?'.  I,.i!  .,, 
Ibuitinga  /'.  \.'o\ 


■  lenn.  .1.).). 
■\^\.u  42  Ohio  St. 


585. 

'■'  Hamilton  v.  Boston.  14  Allen,  IT-'i; 
Jones  v.  Andovcr,  10  AII'mi,  li);  i5o-- 
wortli  ?'.  Swansey,  10  .Mei.  3().'>;  -i;! 
Am.  Dec.  441;  Conolly  r.  I'.ostoii,  117 
.Mass.  04;  li)  Am.  Re]).  3'.»0;  Johuscii 
r.  Irasburgh,  47  Vt.  28;  10  Am.  Keii. 
Ill;  Hinckley  v.  Penob.scnt,  42  .M  •. 
80;  Cratty  v.  Bangor,  57  Me.  423;  J 
Am.  Rep.  56;  Feital  v.  R.  R.  Co  ,  Id'.i 
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the   si.Jo  nf  n  ,  fet'iHilo,  fastens   liis  liorso  ut 

nit.'    &j(io    Of    tho    i'f>'wl     cii,,i    n       1  .      . 

^".    ..y   «„s  ,„j„ro.l.,twaH  .,d,l   1,«  cul.l   not  re  „v,.,-» 
ho  ,  ,  A,„».„„,,„„.ii,^  it  1ms  !,„,.„  |,„|,|  t|,„i  ,,„„„„„„    ..  ; 
not  bo  recovered   of  n    r..il,.<^,.  i  "^ 

.sust-iino(]  ..f  ..        1        ;     '''''"''^'^   ^'oii.pany  for   an   injnry 

no     t?;  ,"'.^""  ^"''^ '""'  ""'«■•  «'"'<>»  "  carrier  can. 

r<;;r.oe  vorr;  ?  '  ^'"P'°^'->"  ''-s  „ol  /rovont  him 
navigabloTre    t      "f  ^^  ''T'  ""'  >^''°  "l-^'-^'^  a 

for  iniurios  Thl  ,™"''"'"  °"  ^'""^"y  '"^y  '•"^ver 

injuries   then  rocoivoa   by  a  ferocious   dog'    So  in 


Am.  Dec  r.!.();  Soluni;i..  Il.n..  j,;,  '  g    o/a;"''''.'-  ^^-.f-  ^^"•.  120  Ma.s.s.  400; 

latzr  Cohocs.S.JN.  Y.  21!)  4!>'a  „'  r  '  ?L"V  ^''""''^^^  ^V^^U^icc'.  v.  Nav 
Ivcp  280.  To  walk  out  o,  Sumlav  i  ^"- /:  \^f''««-  !>^;  45  An..  Rop.  ;i()l. 
«l'orfc  .Instance,  as  for  exerd.J       '  Lt      'i';;,'"''  ^''^^''/''^  ""  '^  <-iIroa,I  train 

SE 1; (it::;;::;:;;/-,^^"^'''^ ^^  i^ aISo Si  ^°-' ^^^'  ^"--  '^«^ 

2o.l    Nortomakeasociklcalhk'ie;     J    T,h1;i '^Sx  ■'  '^";',  "'^'•-  ^'"'  «I'-^''^''l 
n  Worcester,  1.-?<J  Ma,^.  74.  ''''    ,'^-  l'".''''  •^<>/^i^ln.  12(i.    An  actio,,  will 

[^yo.is  V.  DosotcUe,  124  Mass    -JS?  U             ■'^S'""-;**  »  carrier  f„r  l.rcacli  of 

^  =-Mc(Jrath    r.    MervVin     Ij.     vr.^!"  ^'''"'-'''''^   ''"*^  '»    •■•^'•■"g    :o  carry 

f;  17  Am.  Rep.  lir'A  im.ltcto;  r"?f;!:?.°» '^"■"'•a>:  Walsh  ..  RlZ 

of  a  street-railway  car,  perforS  ,"    1  ^°-\?-,  ^^  '^^  -'^'  -^  ^^'»-  I^«P-  370 

-a.utaia^,o  ^0.''?;;^'"  f ^I^IT!)     .!^Yi>'*°  -  ^ang.  12 


"'^"utain  no  action   for  an 'ini  rv  bv     4       «  '*°  fo  ^'"^S'  ^^8  Mass.  598;  35 
colW  with  a  car  of  ^oSTUS^    i^^S.^.^^^  -.^'-^l^  Humph;ey. 


''ou  witl^  c.  Of  ^th^-.-    ^i;Sf  ol^^Sl--,^-! 
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Indiana,  tliat  the  injury  for  which  a  brakeman  sues  tho 
company  employing  him  was  received  on  Sunday  does 
not  preclude  a  recovery,  although  it  is  unhiwful  to  labor 
on  Sunday/  In  New  Jersey,  under  a  statute  prohibiting 
Sunday  traveling,  save  for  necessity  or  charity,  with  tho 
proviso  that  railroad  companies  may  run  one  train  a  day 
each  way  "for  the  accommodation  of  citizens  of  this 
state,"  a  passenger  on  such  train,  though  not  traveling 
for  necessity  or  charity,  may  recover  for  the  negligence  of 
the  company.'' 

§  2418.  Hiring  Horses  on  Sunday. — It  is  held  in  Khode 
Island  that  the  owner  of  a  horse  who  lets  it  on  Sunday  to 
be  driven  for  pleasure  to  a  particular  place  cannot  recover 
damages  in  case  the  hirer  negligently  injures  it,  or  drives 
it  to  a  different  place,  and  it  is  injured.^  The  same  doc- 
trine was  at  one  time  held  in  Massachusetts,*  but  it  is  now 
abandoned,®  and  has  likewise  been  denied  in  other  states." 


^', 


§  2419.  Works  of  Necessity  or  Charity. —  The  statutes 
generally  except  acts  or  works  of  necessity  or  charity. 
"By  the  word  'necessity,'"  it  is  said,  "we  are  not  to  un- 
derstand a  physical  and  absolute  necessity,  but  a  moral 
fitness  or  propriety  of  the  work  and  labor  done  under  the 
circumstances  of  any  particular  case."'     The 


^  Louisville  etc.  R.  R.  Co.  v.  Frawley, 
110  Ind.  18. 

«  Smith  V.  R.  R.  Co.,  4G  N.  J.  L.  7. 

s  Wheldon  v.  Chappel,  8  R.  I.  230; 
Smith  V.  Rollins,  11  R.  I.  404;  23  Am. 
Rep.  509.  And  see  Parker  v.  Latner, 
60  Mo.  528;  11  Am.  Rep.  210;  Bcrrill 
V.  Gihbs,  1  Pa.  L.  J.  313. 

♦  Gregg  V.  Wyman,  4  Cush.  322. 

"  Hall  0.  Corcoran,  107  Mass.  251;  9 
Am.  Rep.  30. 

"  Woodman  v.  Hubbard,  25  N.  H. 
67;  7  Am.  Dec.  310;  Morton  v.  Closter, 
56  Me.  520;  Frost  v.  Plumb,  40  Conn. 
Ill;  16  Am.  Rep.  18;  Nodhie  v. 
Doherty,  40  Barb.  59;  Stewart  ?'. 
Davis,  31  Ark.  518;  25  Am.  Rep.  576. 

'  Flagg  V.  Millbury,  4  Cu&h.  243; 


following 


Wilkinson  v.  State,  59  Ind.  410;  20 
Am.  Rep.  84.  In  Com.  v.  Sampson, 
97  Mass.  407,  it  is  said:  "To  save  lit'u, 
or  prevent  or  relieve  sutferini,',  and 
this  in  the  case  of  animals  as  wijU  a.s 
men;  to  prepare  needfnl  food  for  iiiaii 
and  beast;  to  save  property,  as  in  tlio 
case  of  tire,  flood,  or  tempest,  or  other 
unusual  peril,  — would  uiKjuostioniiMy 
be  acts  which  fall  within  the  excuiitioii. 
But  it  is  no  sufficient  excuse  for  woik 
on  the  Lord'j  day  that  it  is  more  con- 
venient or  profitable  if  then  done  than 
it  would  be  to  defer  or  omit  it:  .loiies 
V.  Andover,  10  Allen,  18.  And  we 
think  that  the  ruling  at  the  trial  in 
this  case  was,  on  the  whole,  riglit,  and 
that  taking  the  aea-weed  waa  not  a 
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liavo  been  lield  "works  nf  r.«««.  -i  i      . 

^lu     wuFKs  01  necessity  or  char  tv"  •  Tn  rr,^ 

to  procure  medicine  for  a  sick  cliild  '  or  to  "         ^? 

servant  liome  in  ordnr  ih  !  )  '  ^""'"^  ""  '"''^^'^- 

i'or  the  f.m    ;    n^.  .     ''  »^^^y  Prepare  needful  food 

nr.  4.      X       \  ^""S  the  tracks  of  a  railroad -'3  nr  o 

contract  made  on  Sunday  to  secure  decent  bu    aTt  one's 

or  tW  .  K°  ''""''  ""'  P^"^^""^  "^'^'-"^^  «'  her  fm  era!  . 
or  the  labor  expended  by  a  man  on  t!n„^     'Bi-'uiera] 

ear-trucks  which  he  hadVold  IL    agrerdfoi:  "Tl^^ 
any  longer  delay  was  very  dangerous  from  the  tk'of   1 

^essel  (the  only  one  procurable)  refused  to  receive  them 

wrecked   upon   the    beach     it  woSd  ^^T!"r   ^^'^l''  "  ^^-'•-  ^^^- 
have  been  lawful  to  work  on  Sumr!^        9  n    "•  ^°'''  ^  ^^^r.  ISl. 

for  the  preservation  of  pro,,ertvl^S  H^T^'  ''■   ^^''^^'   ^9   Ind.   61-    35 

mght   be  lost  by  delar'S  iT    ho  ftuiaS'S  ft     '''''-  -'--  the  de- 

fi.h  in  the   bay  or  the   bir.ls  on  the  andte  h  fV    ^''P°'"  "^  ""  ^i^^ir-store, 

shore    happened    to  be  uncommonlv  A  ,,  11  <?^''*'''"''''' '"^^  ""^^-eek-days' 

H'.u„daat   on    the    Lord's   da^  it   i^  R^fZt  ^'^'''  '«  1"^.  310;  40  A n l' 
eqimlly  clear  that  it  would  furnish  no        iFn      '      t>   t. 

excuse  for  fishing  or  shooting  on    ha?  A,       Z.  "•.?-  ^^  ^'■'  «^  ^y.  291;  44 

.l.iy.     Hovy  It  would   be   iil  wha?e  eu  ta  et.     P  "7.'    %'  «t'-"«t-cars:    Au- 

happened  to  be  stranded  on  the  shore  f"fi  '  ^^-  ^°-  ^-  -l^'^"^'  ^o  Ga. 

we  need  not  determine  "  ' 

jKorman,;.  Lowell,  117  Mass.  C5. 

.Ifi     '«'"'■"'  r^  ^^""'  ^21  Mass.  301- 
c|ti.,g  Rex  .  Cox,  2  Burr.  785;  Rex  ^ 
lounger,  o  Term  Rep.  449 

A^'^lazi  '^°"'^'' ''  ^*- "«'  8 

^OA'InXV-''"-"'^^--^^^^ 
.^^Perkins  v.  O'Mahoney,  131  Mass 


"Aldrich..Blackstoue.l28Mass.l48.     Levy?59'Te?5l^' 


"Philadelphia  etc.    R.    R.    Co     v 
Lehman.   56  Md.   209;  40  Am    Rep." 

lC^r.n"\?l'^''r^^  ^^''^'-  ' '  -"^S  Am. 
38'  'jo  '  D^  ^"-  I^»epp,  1)8  Pa.  St. 
t  \  ■^-/^'"-  ^*^P-  624.  Vontm,  Catletfc 
J.^  Irustees.  02  Ind.  3G5;  30  Am.  Rep 

Am.RT5i4!-'*^*^'^^I"d-393Ml 

l?'nl'n^:?^°:'^'}''  etc-  R-  R.  Co. ,. 
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tit  any  later  day;*  or  a  sale  of  partnership  goods  for  the 
purpose  of  paying  off  a  debt;''  or  if  the  exigency  is  such 
us  to  render  it  necessary  that  a  creditor,  in  order  to  save 
his  debt  or  procure  indemnity  against  liability,  should 
contract  with  the  debtor  on  Sunday,  such  contract  is  not 
void.'  But  to  prevent  an  inconvenient  delay  in  traveling 
does  not  make  the  execution  of  a  note  a  "  work  of  neces- 
sity."* 

Some  judicial  acts  have  been  considered  works  of  "ne- 
cessity"; as,  for  example,  the  entering  into  a  recognizance 
in  a  criminal  case;*  issuing  an  injunction  to  prevent  a 
railroad  from  tearing  up  a  stre'^t  on  the  Lord's  day;*  the 
taking  of  bail  in  a  criminal  case.' 

But  one  who  works  by  night  instead  of  by  day,  and 
who  travels  on  the  Lord's  day  for  the  purpose  of  seeing 
his  master,  and  inducing  him  to  change  his  hours  of  labor 
from  night  to  day  time,  in  order  that  he  may  sleep  better, 
is  not  traveling  from  necessity  or  charity.^  Neither  is 
going  a  short  distance  on  Sunday  evening,  in  company 
wuth  several  other  persons,  by  invitation,  to  the  house  of 
a  friend,  for  the  purpose  of  spending  the  evening  in 
pleasure;*  nor  one  who  is  going  to  a  house  which  he  has 
hired,  and  to  which  he  intends  to  move  the  next  day,  to 
see  if  it  is  cleaned;  *"  nor  one  who  cleans  out  a  wheel-pit  on 
Sunday,  in  order  that  the  mill  may  work  on  Monday ;'' 
nor  traveling  on  Sunday  for  the  purpose  of  supplying  the 
market  with  fresh  meat  on  Monday  morning,  aUhougli 
circumstances  prevent  its  being  carried  upon  any  other 


'!£< 


'  McGatrick  v.  Waaon,  4  Ohio  St. 
5o<J. 

^  Schneider  v.  Sansom,  G2  Tex.  201; 
50  Am.  Rui).  521. 

3  Hooper  v.  Eelwarda,  18  Ala.  280; 
25  Ala.  528. 

»  Burns  v.  Moore,  76  Ala.  339;  52 
Am.  Uep.  332. 

*  Watts  V.  Com.,  5  Bush,  309;  John- 
ston V.  People,  31  111.  IGi).  See  Rice 
V.  Com.,  3  Bush,  15. 


6  Langahier  v.  R.  R.  Co.,  64  111.  243; 
16  Am.  Hep.  550. 

'  Welilon  r.  Cokpiitt,  62  Ga.  44!);  .35 
Am.  Rep.  128. 

^  Connolly  V.  Boston,  117  Mass.  04; 
ly  Am.  Rep.  .'iDG. 

»  Cratty  r.   Bangor,  57  Me.  423. 

">  Smith  r.  R.  R.  Co.,  120  Mass.  490; 
21  Am.  Rep.  538. 

"  McGrath  v.  Merwin,  112  Mass. 
467;  17  Am.  Rep.  119. 
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G4  111.  24:5; 

iGa.  440;  35 

I7  Mass.  04; 

lie.  423. 
Mass.  4'JO; 

112    Mass. 


day;'  nor  tlio  dolivcry  of  a  quantity  of  flour  on  hoard  a 
steamboat  on  Sunday,  in  order  to  avoid  tlie  liability  of 
delay  in  getting  it  to  market,  occasioned  by  danger  of 
the  closing  of  navigation.'*  The  necessity  must  be  actual; 
an  honest  belief  only  that  the  act  is  necessary  is  not  suf- 
ficient.'' 

§  2420.  Wagers  not  Illegal  at  Common  Law— By  Stat- 
ute.—  A  wagor  is  "a  contract  by  A  to  pay  money  to  B 
on  the  happening  of  a  given  event,  in  consideration  of 
B  paying  money  to  him  on  the  event  not  happening"; 
and  the  contract  may  be  substantially  a  wager,  if  the  ulti- 
mate effect  bo  wholly  dependent  upon  the  happening  of 
the  event,  although  it  be  disguised  in  the  form  of  a  sale 
of  goods  or  a  remuneration  for  services  dependent  upon 
the  event.*  At  common  law,  wagers  were  not  unlawful 
per  86,  the  question  of  their  legality  depending  in  each 
instance  upon  the  legality  of  the  matter  of  the  wager.* 
Thus  wagers  of  the  following  kind  have  been  considered 
legal  and  enforceable:  That  a  certain  person  was  the 
owner  of  a  certain  piece  of  property;®  that  the  world  is 
not  round;^  that  a  railroad  would  or  would  not  be  finished 
to  a  certain  place  by  a  certain  time;^  as  to  the  weight  of 
a  dressed  hog;"  as  to  the  result  of  a  presidential  election 


'  Jones  V.  Aiulovcr,  10  Allen,  IS. 

-  Tato  V.  Wright,  30  Ind.  470;  95 
Am.  Dec.  705. 

^  Johnson  v.  Irasburgh,  47  Vt.  28; 
19  Am.  Kep.  111. 

*  Leake  on  ('ontraets,  748;  citing 
Hanipilen  v.  Walsh,  L.  R.  1  Q.  B. 
1).  192;  Higginson  v,  Simpson,  L.  R. 
2  C.  P.  D.  70. 

"  Hampilen  v.  Walsh,  L.  R.  1  Q.  B. 
Div.  192;  Johnston  i'.  Russell,  37  Cal. 
C70;  Winchester  v.  Nutter,  52  N.  H, 
507;  13  Am.  Rep.  93;  Wheeler  v. 
Silencer,  15  Conn.  28;  ILaskett  v. 
Wootan,  1  Nott  &  McC.  180;  Johnson 
r.  Fall,  6  Cal.  359;  05  Am.  Dec.  518; 
B-.iilesiJ.  Williams,  15  Tex.  318;  Smith 
V.  Smith,  21  111.  244j  74  Am.  Dec.  100; 


Dewes  v.  Miller,  5  Harr.  (Del.)  347; 
Trenton  etc.  Ins.  Co.  v.  Johnson,  '2i 
N.  J.  L.  583;  Kirkland  r.  Uandon,  8 
Tex.  10;  58  Am.  Dee.  94;  Wheeler 
V.  Friend,  22  Tex.  (183;  Stoddard  /'. 
Martin,  1  R.  I.  I;  19  Am.  Dee.  043; 
Dunham  v.  Strother,  1  Tex.  89;  40 
Am.  Dec.  97;  Campbell  v.  Richardson, 
10  Joims.  400. 

Hiood  V.  Elliot,  3  Term  Rep. 
693. 

'  Hampden  v.  Walsh,  L.  R.  1  Q.  B. 
D.  192. 

8  Johnson  v.  Fall,  6  Cal.  3")9;  05 
Am.  Dec.  518;  Beadles  v.  Bless,  27  111. 
320;  81  Am.  Dec.  231. 

» Mulford  V.  Bowen,  9  N.  J.  L. 
315. 


§  2420 


CONTRACTS. 


4038 


'» 


t 


in  another  state,  made  after  the  vote  lias  been  cast.*  But 
if  tlio  matter  of  a  wager  was  against  public  policy,  or  was 
indecent,  or  was  injurious  to  third  parties,  then  the  wager 
was  held  void;*  as,  for  example,  that  a  certain  person 
would  or  would  not  bo  elected  to  a  certain  oflice;'  that  a 
certain  person  would  not  marry;*  that  a  certain  bird  will 
win  a  cock-fight;'  that  a  person  will  not  bo  convicted  of 
a  crime ;^  as  to  the  duration  of  the  life  of  a  person;'  as  to 
the  ago  of  a  young  woman,  or  whether  sho  squints,  or  has 
a  mole  on  her  breast;*  whether  a  certain  person  is  a  man 
or  a  woman;®  whether  a  girl  will  have  a  child  by  a  cer- 
tain day;'"  as  to  which  horse  will  win  a  race;"  as  to 
whether  an  execution  can  be  collected  against  a  certain 
firm;"*  as  to  how  many  members  the  next  state  legislature 
would  be  composed  of."  But  in  some  of  the  states,  even 
in  the  absence  of  any  statute,  all  wager  contracts,  with- 
out exception,  are  held  to  be  void."    And  in  most  of  the 

'Smith  V.  Smith,  21   111.   244;  74    or  a  sparring-match:  Edgerton  v.  Fin- 
Am.  \)tic,   100.     But  Bee  Gregory    w.     zeman,  1  Car.  &  P.  613. 


King,  58  III.  170;  11  Am.  Kep.  56, 
where  this  decision  is  virtually  over- 
ruled. 

•^  Rust  V.  Gott,  9  Cow.  169;  18  Am. 
Dec.  497. 

^  Because  it  gave  the  parties  an  in- 
terest in  corrupting  the  vote  or  falsify- 
ing the  count:  Bunn  v.  Riker,  4  Johns. 
426;  4  Am.  Dec.  292;  Viacher  v. 
Yates,  11  Johns.  21;  Rust  v.  Gott,  9 
Cow.  169;  18  Am.  Dec.  497;  Hill  r. 
Kidd,  43  Cal.  615;  Stoddard  v.  Martin, 


^  Because  it  raises  an  interest  in  a 
party  to  interfere  with  the  course  of 
justice:  Evans  v.  Jones,  5  Mces.  &  W. 
77. 

'Gilbert  v.  Sykes,  16  East,  150; 
Phillips  »'.  Ives,  1  Rawle,  42. 

"  Sec  Good  V.  Elliott,  3  Term  Rep. 
698;  Pliillips  v.  Ives,  1  Rawle,  42. 

*  Da  Costa  v.  Jones,  2  Cowp.  729. 

'"  Ditchburn  v.  Goldsmith,  4  Camp. 
152. 

' '  Gridloy  v.  Dorn,  57  Cal.  78;  40  Am. 


1  R.  I.  1;  19  Am.  Dec.  643;  Johnston  Rep.  110. 

t'.   Russell,    37   Cal.    670;   Gregory  v.  '^  Boughner  w.  Meyer,  5  Col.  71;  40 

King,   58  III.  169;   11   Am.   Rep.  56;  Am.  Rep.  139. 

Wroth  V.  Johnson,  4  Har.  &  McH.  284;  '»  Smith  v.  Brown,  3  Tex.  3U0;  49 

Murdock  v.    Kilbourne,  6  Wis.  468;  Am.  Dec.  748. 

Worthington   v.  Black,   13   Ind.  344;  '*  VVinclicstor  v.  Nutter,  52  N.  H. 

Wheeler    v.    Spencer,    15    Conn.    28;  507;  13  Am.  Rop.  9.'};  Rice  r.  Gist,  1 

Conner  v.  Ragland,  15  B.  Mon.  634;  Strob.     82;     Harding  v.     Walker,   1 

Hickerson  v.  Benson,  8  Mo.  8;  40  Am.  Hemp.  53;  Thomas  «.  Cronise,  lOOIiio, 

Dec.  115;  Tarleton  v.  Baker,  18  Vt.  9;  54;  Lewis  v.  Littlefleld,  15  Me.   2.i:{; 

44  Am.  Dec.  358;  Jeffrey  v.  Ficklin,  West  v.  Holmes,  26  Vt.  5S0;  \\\\V\\\- 

3  Ark.  227;  30  Am.  Dec.  456.  s(m  v.  Tousley,  16  Minn.  299;  10  Am. 

*  Because  contracts  in  restraint  of  Rep.    139;    Eclgell  v.   McLaujililiii,   0 

marriage  are  void:  Hartley  v.  Rice,  10  Whart.   176;  Hpit  v.  Hodge,  (i   N.  H. 

East,  22.  104;    25    Am.   Dec.    451;     Monroe   y. 

•''Because    cock-fighting    is    illegal:  Smelly,  25  Tex.  586;  78  Am.  Deo.  541; 

Brogdea  v.  Marriott,  3  Bing.  N.  C.  88;  Lucas  v.  Harper,  24  Ohio  St.  328. 
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slatos,  tho  common-law  rule  as  to  wagors  has  been  altered 
by  statute.* 

§2421.  Recovery  from  Stake-holder.  —  If  money  is 
I>luc'tHl  in  the  IiuiuIh  of  a  stake-holder  to  abide  the  event, 
eitlmr  party,  while  it  is  in  his  hands,  nuiy  notify  the  stake- 
holder not  to  pay  it  over  to  tho  winner;  and  if  he  does  so, 
may  recover  tho  anjount  from  him.*  And  this  is  so,  ac- 
cording to  tho  weight  of  authority,  whether  at  the  time 
of  tho  notice  the  event  upon  which  the  money  was  staked 
has  or  has  not  happened.'  But  in  a  few  cases  it  has  been 
ruled  that  no  recovery  can  be  had  where  the  stake-holder 
is  not  notified  before  the  happening  of  the  event,  though 
the  money  has  rot  yet  been  paid  over  to  the  winner.*  A 
payment  by  a  stake-holder  of  the  stake  after  the  result  of 
the  election  was  generally  known,  but  before  a  certificate 
was  issued  to  the  party  elected,  is  no  defense  to  an  action 
by  the  loser,  who,  after  the  payment,  but  before  the  issue 


'  1  Stimson's  American  statute  Law; 
Fuller  V.  Hutchinga,  10  Cal.  5iJ3;  70 
Am.  Dec.  747.  A  purse  offered  to  tho 
luirso  that  will  trot  in  the  beat  time 
luaa  tlian  a  given  time  is  not  a  wiigor: 
Mianer  v.  Knapp,  13  Or.  135;  57  Am. 
llup.  G.  Horse-trotting  or  liorae-ra- 
ciiig  is  a  "game"  within  a  statute: 
Ellis  i>.  Beale,  IS  Me.  337;  3G  Am.  iJec. 
7-20;  Tatman  v.  Strader,  23  111.  493; 
Sliropaiiiro  v.  Glascock,  4  Mo.  53G;  31 
Am.  Dec.  18'J;  lioynton  v.  Curie,  4 
Mo.  51)9;  and  so  is  a  foot-race:  Swag- 
yard  I'.  Hancock,  25   Mo.   App.  59U. 


'  Wheeler  t).  Spencer,  15  Conn.  27; 
Hale  V.  Sherwood,  40  Conn,  332;  16 
Am.  Rep.  37;  Conner  i\  llagland,  15 
B.  Mon.  034;  Stacy  v.  Foas,  19  Me. 
335;  ,36  Am.  Dec.  H'm;  Sliannon  w. 
Baumor,  10  Iowa,  210;  Bledsoe  v. 
Tliompson,  6  Rich.  44;  57  Am.  Dec. 
777;  Perkins  v.  Eaton,  3  N.  H.  J  52; 
Moore  V.  Trippe,  20  N.  J.  L.  203; 
Ivery  w.  Phifer,  11  Ala.  535;  Alford  w. 
Burke,  21  Ga.  40;  08  Am.  Dec.  449; 
Hampden  v.  Walah,  L.  R.  1  Q.  B.  D. 
192;  Garrison  t>.  McGre;,'or,  51  111.473; 


Silgal  V.  Funk,  3  Pittsb.  Rep.  28; 
But  a  gubernatorial  election  ia  not  a  Cleveland  v.  Wolff,  7  Kan.  184; 
"game  :  W^oodcock  V.  McQueen,  11  Fiaher  v.  Hildreth,  117  Mass.  558; 
lad.   14.     Money  won  at  billiards  is     Huucke  v.    Francis,    27  N,  J.  L.  55; 


money  won  at  play:  Lardor.  Fougcres, 
3  Cranch  C.  C.  055. 

'^  Reynolds  v.  McKinney,  4.  Kan.  94; 
89  Am.  Dec.  002;  Hardy  v.  Hunt,  1 1 
Cal.  343;  70  Am.  Dec.  787.  But  where 
tlie  stake-holder  pays  over  the  money 
to  tiie  winner  without  any  previous 
notice  or  demand  by  the  loser,  he  is 
n.it  liable:  Perkins  v.  Eaton,  5  N.  H. 
152;  McCuUani  r.  Gourley,  8  Johns. 
147;  CJregory  I).  King,  58  111.  109;  11 
Am.  Rep.  50;  Bates  ik  Lancaster,  10 
Uudiph.  134;  51  Am.  Dec.  690. 


Perkins  v.  Hyde,  0  Yerg.  288;  Bur- 
rougha  v.  Hunt,  13  Ind.  178;  Wilkin- 
son I'.  Touseley,  10  Minn.  299;  10 
Am.  Rep.  139;  (Jilmore  v.  Wood- 
cock, 09  Mo.  118;  31  Am.  Rep.  255; 
West  V.  Holmes,  20  Vt.  534;  Shackle- 
for.l  V.  Ward,  3  Ala.  37;  30  Am.  Dec. 
435;  Jeffrey  v.  Ficklin,  3  Ark.  227;  36 
Am.  Dec.  450;  ^IcAUister  v.  Hoffman, 
10  Surg.  &  R.  147;  10  Am.  Dec.  550. 
*  Yates  V.  Foot,  12  Johns.  1;  John- 
ston V.  Russell,  37  Cal.  670;  Hill  v. 
Kidd,  43  Cal.  015. 


^ 
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of  the  certificate,  notified  the  stake-holder  not  to  pay.^  The 
notice  must  come  from  the  owner  of  the  money.  It  is 
not  sufficient  that  it  comes  from  the  agent  of  tlie  owner 
who  made  the  bet  and  deposited  the  money .'^  The  statutes 
of  some  states,  to  prevent  betting  and  gaming,  give  the 
party  to  a  wager  an  unconditional  right  to  recover  his 
stake  from  the  stake-holder.  The  fact  that  the  stake-holder, 
after  the  determination  of  the  wager,  paid  the  stakes  to 
the  winner  by  direction  or  consent  of  the  loser  is  no  de- 
fense to  an  action  afterwards  brought  by  the  latter  under 
the  statute.'  A  court  of  chancery  has  jurisdiction  to  com- 
pel a  stake-holder  to  return  money  deposited  with  him  ou 
a  wager;  but  it  must  be  alleged  in  the  bill  that  the  money 
is  still  in  his  hands,  and  that  he  refuses  to  return  it  after 
a  demand.'*  In  Louisiana  a  stake-holder  paying  over  a 
bet  without  the  consent  of  a  majority  of  the  judges  of  a 
race  is  liable  to  the  winner  if  the  latter  cannot  collect  the 
amount  from  the  loser.*  A  joint  action  cannot  b^  main- 
tained against  the  stake-holder  by  several  contributors  to 
the  stake.®  Where  the  deposit  was  made  in  the  bills  of  a 
bank  which  had  failed  before  the  suit  was  brought,  and  no 
demand  had  been  made  of  the  stake-holder,  and  there  was 
no  evidence  that  he  had  parted  with  the  bills,  it  was  hold 
that  he  was  only  liable  for  the  value  of  them  at  the  time 
of  bringing  the  action.'  Where  the  i)ro2)erty  is  not  placed 
in  the  stake-liolder's  hands,  he  cannot  take  it  from  the 
loser  and  deliver  it  to  the  winner,  unless  authorized  by 
the  loser  otherwise  than  by  the  bol.**  Where  a  man  won 
a  chattel  on  a  bet,  and  left  it  with  the  stake-holder  to  take 
care  of  until  he  should  call  for  it,  in  his  action  of  trover 

'  Lewis  V.    Brutou,  74  Ala.   317;  4'J  *  Dauterive   v.    Broussard,    5    Jicil). 

Am.  R.'p.  SIG.  (La.)  ,)!l);  ;5'.»  Am.  Dcu.  .mO, 

■^  lluichly  V.  Maclay,  2  Watts  &  S.  '^  Mytiiigm-  o.  Si)riii<,'r;,  3  Watts  \; 

59.  S.  40,");  ;SS  Am.  Doc.  774. 

^  Storey  v.  Brennan,   15  N.  Y.  524;  "  l'"o\vier  v.  Van  Siudaii,    1    Doiiio, 

69  Am.  Dec.  G29.  557. 

*  I'ctillon  V.  Hippie,  90  111.  420;  32  *  Frankliu   v.   Stoddart,    34   Miim. 

Aui.  Kep.  31.  247. 
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,  '    "  '"'"'  °™'' '»  "'<=  "inner,  bo  rocovored  from  l,i,n  > 
,t  '  "^,  """  ''"'y  ■•'•"'"'"1»  the  l,ot  before  the  eve  n 

P  ns  be  ,„„y  recover  the  n.one,  or  proper;  be      J  I 

paiLy  lias  It,  tJieii  irom  hun.-* 

lost  n'tJ  ^''.'"'"'y  given  in  consideration  of  mono; 

^ooda  o^ttt  j  "^  "  P™'^«"=''-"    A  bill  of  sale  of 

»ood3  lost  at  gam.ng  :s  void.'    Equity  will  relieve  against 

,,,;Al„e„  .   ,v.U.    .,  „„.  ^„^.    J„„         p,.,.H„.    .    A.    K.    M„.„. 

',;'■.''  ^'.  Evans,  i.   Vt.  548;  Tin  lal  m  A^  "in-  '  V  ^''|"'''"'^"»  ^'-  Har.hvick, 

<  1;;,  'l''es.s,  2  8tc.w.  &  P.  o^o.  bX;,J/     .^^/l'^'  -^I^;  Jordan  z,.  Locke.  Minor, 

^;^^;a:irT\?Sf4^^^^^^:;:-!5-  /c^apin .  Dak.  57  m. ...;  n 

CUuhniau    ..    Parker,    3    Heal     4:  ^"''•,,  ^'I'i/^^  ^uger  ..  Boas,  J.Vp, 

Allen    ..    Do,l<l.    4   Humph       ^j.^tj  ^on  t    Jn.^'M'\""  ^'^  ^^V^'^'^''  '  '^'••••^^''• 

Am,    Joe.   Ca-?;   Wol.b  t-/ Fuleh  r'e    3  (i-       w      '  ^^"'""'r--  l^i"^^".  30  Mi.s.s. 

I'-'.  48.-,;  40  Am.   Dee.   419    Hocki  ^i  \       u''"'".  "  ^"'1^'  ^  Gil.,..  -82; 

;^   •^^   Willis,   1  Spear,  3%.  40  In  '  ^f/"';  ^t'"'  ^""-     A  pro,.n-..„ry  „oto 

l^ec.  (iOO;  Downs  n  Quarles   Litt   Se  "  t       'J,'"/'  '"'If:'  "'  ''^  «l>-c.>lation  i„  cot- 

C'as.  489;  12  Am.  Deo.  337  '  *? "     '"^'"■*^^    -^  ^•"'''-  ^^"'-■n  '» the  ha.ula 

•'Hickerson  v.  Ik-nson   8  Mo  S-  4n  ''^ 'V'""""''^^"'' 1'"''^''"^'^^'''=  <'iiiininu'l,ani 

/Monroe  I..  Smelly,  25  Tex  586-  78    il ""V -'^V>  '""r"'  ^'"■''^'■'  ^  i^'^'ui,  51; 

•;;«;    Cldle.  T  Ule;.;^:^'  i  ^ll-     40  il^^^l^^'^  -  Wniis.  i  Spear.  379; 
Maxah.  396;  12  Am.  Deo.  396/^0^:  ''•  ''^*^' 
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a  judgment  founded  on  a  gaming  debt,  though  the  defend- 
ant failed  to  make  defense  at  law.^ 

After  the  agreement  lias  been  executed  by  the  loser's 
payment  of  the  money  or  conveyance  of  the  property, 
equity  will  not  interfere,  and  order  a  reconveyance  or  a  can- 
cellation, unless  there  were  such  circumstances  of  fraud, 
oppression,  duress,  etc.,  in  procuring  the  payment  or 
transfer  as  would,  on  general  principles,  call  for  the  aid 
of  a  court  of  equity.'^  But  as  long  as  the  contract  is  ex- 
ecutory, equity  will  aid  the  losing  party  by  ordering  the 
property  to  be  surrendered,  or  by  enjoining  its  transfer  to 
third  parties.**  Money  knowingly  lent  to  be  used  in  gam- 
ing cannot  be  recovered  of  the  borrower  by  the  lender.* 
One  who  knowingly  lends  money  to  be  used  in  purchas- 
ing oil  on  margins  cannot  recover  it  back.' 

§  2424.  Gambling  Contracts — Option  Contracts. — A 
contract  for  the  delivery  of  goods  or  commodities  at  a 
future  day  is  valid.  But  if  at  the  time  of  making  the 
contract  it  is  agreed,  or  it  can  be  implied,  that  the  parties 
intended  that  no  property  was  to  pass,  but  that  one  party 
should  pay  to  the  other  the  difference  between  the  selling 
price  of  the  article  at  that  time  and  at  the  time  of  con- 
tracting, the  agreement  is  a  mere  wager,  and,  as  such, 
void,"  Time  contracts  made  in  good  faith  for  the  future 
delivery  of  grain  or  other  commodity  are  not  prohibited 


1  Skipwith  V.  Strother,  .3  Rand.  214; 
Lucas  V.  Waul,  20  Miss.  157;  Martiu  o. 
Terrell,  20  Miss.  571. 

■^  Poniei'oy's  E<i.  Jur.,  sec.  938. 

*  Pouieroy's  E(|.  Jur.,  sec.  938;  cit- 
ing Sltipwith  V.  Strother,  3  Rand.  214. 
And  see  Manning  v.  Manning,  8  Ala. 
138;  Lucas  v.  Waul,  20  Miss.  157. 

*  Tyler  v.  Carlisle,  79  Me.  210;  1 
Am.  St.  Rep.  301 ;  Morgan  r.  Groff,  5 
Denio,  304;  49  Am.  Dec.  273;  Mather 
r.  Moore,  2  Gratt.  257.  As  money 
loaned  in  "poker-chips,"  and  used  at 
a  game  of  chance:  Williamson  v.  Ba- 
Icy,  78  Mo.  030. 

^  Waugh  V.  Beck,  114  Pa.  St.  422; 
CO  Am.  Kep.  354. 


*  Conner  v.  Robertson,  .37  La.  Ann. 
814;  55  Am.  Rep.  521;  Bullard  v. 
Smith,  139  Mass.  492;  Gregory  v. 
Wendell,  39  Mich.  337;  33  Am.  Hop. 
390;  40  Mich.  432;  Cassaid  v.  Hin- 
nian,  1  Bosw.  207;  Samson  p.  Shaw, 
101  Mass.  145;  3  Am.  Rej).  327;  Kirk- 
patrick  v.  Bonsall,  72.  Pa.  St.  1.35; 
Chirke  v.  Foss,  7  Biss.  540;  In  re  Green, 
7  Biss.  .338;  Login  v.  Mu^<ick,Sl  111.  41.-); 
i*ickering  v.  Cease,  79  111.  328;  Ruiii- 
sey  V.  Berry,  G5  Me.  570;  Wateriium 
V.  Bnckland,  1  Mo.  App.  45;  Crawlord 
r.  Spencer,  92  Mo.  498;  1  Am.  St. 
Rep.  745;  McGrew  v.  City  Produce 
Exchange,  85  Tenn.  572;  4  Am.  St. 
Re[i.  771;  Tomblin  v.  Callen,  09  Iowa, 
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either  by  the  common  law  or  statute.'  But  if,  under 
gu.se  of  a  contract  to  deliver  goods  at  a  future  day,  the 
real  intent  be  to  speculate  in  the  rise  and  fall  of  prices, 

pay  to  the  other  the  dilference  between  the  contract  price 
and  the  market  price  of  the  goods  at  the  date  fixed  for 
!nd' i!'"^-]^'  ?';'™"''  ">"  "*°'''  transaction  is  a  wager, 

liverv    7      .       ^''^'"'  *■"■■  ""   °P"°"  '°  «»»  f"^  a  do- 
very  of  goods  on  certain  notice  may  be  legitimate,  but 

Its  character  may  be  weighed,  in  connection  with  other 

evidence  on  the  question,  whether  the  traiu-action  was  a 

irhVf'?r  '""'•'  "  ""^  ""^"«"°  "'  ">«  P^^'ies  is 
mnt  I'  i""'^  ""'""'«'  "Shts  under  the  contract 
must  show  affirmatively  that  it  was  intended  that  the 
commodity  should  be  delivered.'  Where  it  is  doubtful 
whether  a  contract  for  the  delivery  of  cotton  was  a  gam- 
Wing  contract  in  futures  or  a  legal  contract,  the  pre- 
sumption  IS  in  favor  of  its  legality." 

229;  Poarce  v.  Foot.   113  Til    oou    cr 

Am.  Rep.  414;  Bartlett  /  Smirh'  ^^    T'^  °l  ^7  *¥  difference  between 


It  ?T  2«\Beveridg:-  rSitt 
^Brad.  App.  467;  Endevhyv.  Gilpin  5 

Moore,571;Swartz'sAppe^al,.3BSt 
irfl;  liainard  v.  Backus,  52  Wis  593. 
Lveringham  v.  Meighan,  55 "  Wis.' 
pf''^?'^^^''-  Salomon,  11  Hun, 
tv'  ^"^ewoot  V.  Bhine,  11  Con,,  b! 
0-0;  htory  v.  Salomon,  71  N  Y  4'>C- 
Lyon  V.  Culbertson,  S3  111.  33-  ''S  Am' 

Y'9n.fo^^>"'°ir  "■  l^*^"e.lict,  70  N." 
^,-  ^"^'  ^i*  ^m.  Rop.  573;  Malton  v. 

N peyers,  oG  N.  Y.  230;  Bran's  Appeal 
^'.>  Pa.   St.    298;    Williams    ..  T    '- 

a' l""'  ^  on""'/!'!^-  29«J  Kirkpatrick  .. 
Adauis,  20  Fed  Rep.  2S7;  I'ixley  v. 
oynto,,,  79  111.  351.  In  Run.sey  - 
Berry,  Oo  Mo.  574,  the  court  say  ''A 
contract  ior  the  sale  and  purchase  of 
^^  leat,  to  be  duliverc.l  in  good  faith  at 
a  future  tunc,  is  one  thing,  and  is  not 
nicmsistent  with  the  law.  But  such 
a  contract  entered  into  witiiout  an  in- 
tuntion  of  having  any  wheat  jki.ss  from 
"oe  party  to  the  other,  hut  with  the 
iudcrstanding  that,  at  the  appointed 
time,  the  purchaser  is  merely  to  re- 


o       ii    r,    '  iiiauiec   price,  IS 

another  thing,  and  such  as  the  law 
will    not    sustain.     This    is   what    is 
called   a   settling    of   the    diflereuces. 
and  as  such  is  clearly  and  only  a  bet- 
ting upon  the  price  of  wheat,  against 
public  policy,  and  not  only  voi.l,  but 
deserving  of  the  severest  censure. "     A 
broker  sued  his  principal  in  a  Mary- 
land   court   to  recover  a  balance   for 
services    advances,    etc.,    on   sales   of 
stocks,   bouds,   and  grain.     The  con- 
tract   was   a   Pennsylvania    contract. 
Hehl,  that,  altliough  in  form  the  trans- 
actions  M-ere    legal,   defendant  nii-ht 
show  them  to  be  gambling  transactions 
under  the  Pennsylvania  law:  .Stewart 
^'.^Nchall,   U5  Aid.  299;  57  Am.  Rep. 

'  Wolcott  r.  Heath,  78  111.  433;  Cole 
w.  Milmme,  SSIll.  349. 

■'Irwin  V.  WiUiar,  110  U.  S.  499- 
rM-cg.>,-y  V.  Wen.lell,  39  Mich.  337;  33 
Am.  Rep.  390. 

_\ Kiikpatrick  v.  Bonsall,  72  Pa.  St 
loo. 

^Cobbt-.  Prell,  15  Fed.  Rep.  774. 
Clay  c.  Allen,  03  Miss.  42(3. 
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Tested  by  those  principles,  the  following  transactions 
are  not  illegal,  viz.:  A  contract  known  among  stock-deal- 
ers as  a  "  straddle,"  by  which  the  promisor  agrees,  for  a 
certain  price,  either  to  buy  from  or  sell  to  another,  at  the 
hitter's  option,  certain  shares;^  a  contract  for  future  de- 
livery of  merchandise   in   warehouse   receipts,  within   a 
limited  time,  the  seller  having  an  option  as  to  the  precise 
time,  the  buyer  to  put  up  margins,  and  the  measure  of 
damages  for  breach  to  be  the  difference  between  the  con- 
tract price  and  the  market  price  in  the  chamber  of  com- 
merce where  the  contract  is  made;'^  a  contract  to  purchase 
gold  coin  at  a  certain  price,  and  within  a  specified  time, 
deliverable  at  the  seller's  option;'  or  where  a  stock-broker 
agreed  to  buy  and  sell  stocks  for  A  as  ordered,  without  a 
margin,  and  agreed  that  A  should  be  liable  for  differences 
only;*  or  where  the  defendant  wrote  the  plaintiff,  a  stock- 
broker, to  buy  him  a  certain  number  of  shares  of  a  given 
stock  "  on  margin,"  offering  a  collateral  security,  and  the 
l)laintiff  complied,  receiving  the  stock,  and  afterwards  sell- 
ing it  on  the  defendant's  order  at  a  profit.®     But  "  puts," 
or  the  privilege,  for  a  nominal  consideration,  of  delivering 
a  large  quantity  within  a  certain  time  at  a  specified  price, 
when  taken  b}'  persons  who  are  known  to  be  endeavoring 
to  effect  what  is  technically  called  a  "corner  "  in  the  grain 
market,  are  wager  contracts,  and  void  as  against  public 
policy.^     So  is  a  contract  for  the  sale  of  wheat  to  be  de- 
livered at  seller's  option,  and  requiring  margins  as  secu- 
rity, and  providing  that  the  failure  of  either  party  to  put 
up  margins  on   demand,  according  to  the  market  price, 
should   authorize  the  other  to  consider  the  contract  as 
filled,  and  to  recover  the  difference  between  the  market 

1  Story  V.  Salomon,  6  Daly,  531;  71  *  Earl  v.   Howell,   14  Abb.   N,  C. 

N.  Y.  42G.  474. 

■^  Wall   I'.  Schneider,  59  Wis.   352;  '  Hatch  v.   T>ouglas,  48  Conn.  IIG; 

48  Am.  Rep.  520.  40  Am.  Rep.  154. 

3  Bigelow  V.  Benedict,  70  N.  Y.  202;  "  In  re  Young,  G  Bias.  53. 
26  Am.  Rep.  573. 
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and  therefore  agree„.ents  or  conditions  creatine  or  invo  v' 
«  t'o"  ""°"'  "-  void.'  Therefore  v^re  e  an,." 
agreed  to  pay  a  woman  a  certain  sum  of  monev  if  ho 
marned  any  one  bnt  her,  it  was  held  void.<    So  o/a  Ln 

vUlin"  r"  '"  ^P"^""  """  '-  would  tfrn™" 
witiiin  a  ceruain  number  of  years.^ 

§  2426.    Restrictions  on  Marriage  in  Gifts  and  Wills 

void  If  he  restraint  is  unreasonable,  but  valid  if  the  re 
s  raint  is  not  absolute,  but  reasonable  in  resnec  to  no 
place,  or  person  «     Thna  fu  t  .         ^"-^pect  to  tune, 

valid   viz    A  o^ndv  '=°»<l'"ons  have  bee,,  held 

dian»  or  .    ;  t„V  "«  consent  of  parent  or  guar- 

aan,    or  ,.ot  to  marry  a  particular  person,'    Butanabso 

a  man  :  '"  '"  "  ^'''  "  ^""  """ '"'^  second  .r  to" 
01  a  man  or  woman  is  valid.^"  *= 


'  Lyon  V.  Culbertson,  S3  111.  3.3-  o", 
Am.  Hop.  349.  '  *" 

MVarreu  ?;.  Billingg,  .-JS  L  J  'i-'v 
Pi.U'oon  ,,.  Bu,.«lua,  3  Ex  %-,.' jf' 
sopp  ..  Surtoryche,  10  Ex-.  014;  m ri 

^-  ^^rasshcv^cr,  2  VVoo.l.,   554-   War 

W    n  w    "'■   ^'•''  Armstrong  r.  To- 

Mass.    107.     Coiifnt     Tn    i.„   ri  ^ 

Biss.  338.  '  ""  ^" '■•''''"'    7 

J*  Conrad  v.  Williams,  0  Hill    444. 
Sterhng,,Sinnickson,5N.J.L'?50.' 


an.l  W"e;§  7^8'.''  ""'''  '^''^'  ^'"^'^'^"^^ 
^  Lowe  t'.  PcLTs,  4  Burr.  2'^"o-  f'nn. 

rad  r.  Williams,  0  Mill,  444        ' 
"Hartley  ;-,  Ki^o,  10  East,  22;  CliaL 

'_Voung  J,.  Fruze,  8  De  Gex,  M.  & 

V  Tv!''''''o'^^'''''''°;'  l^^'e«-  I:  Scott 
«i     ^  l'"'  2  B'-owu  Ch.  431;  Collier  v. 
Slaughter,  20  Ala.  203. 
9  Scott  j;.  Tyler,  2  Brown  Ch.  431. 
^evvton  i;.  Marsdcn,  2  Johns.  &  H 


dox  ..  Maddox,  1 1  GraVt   804.  '  As  to    Slfi •  Air*""  't ^^r'^''''  ^  J^'^ns.  &  k. 
agreements  of  separation  between  hu^    3^1]  "m^t^^^  ^\^^ 
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§  2427.  Marriage  Brokage  Contracts  Void.  —  Con- 
tracts by  which  one  person  agrees  to  give  another  a  com- 
pensation if  he  will  negotiate  an  advantageous  marriage 
for  him  are  void.^  So  a  promise  by  A  to  pay  B  for  ser- 
vices to  be  rendered  in  procuring  a  wife  for  A  is  void.'' 
A  contract  to  pay  a  certain  sum  of  money  to  A  on  his 
marriage  with  B,  on  condition  that  A  shall  give  the  prom- 
isor "the  exclusive  right  to  carry  the  marriage  benefit 
insurance  "  on  A  and  B,  is  void.^  And  a  "  marriage  in- 
surance" contract  has  been  held  void.* 


§  2428.  Immoral  and  Criminal  Contracts.  —  Agree- 
ments which  provide  for  the  commission  of  a  crime  or 
an  immoral  act  are  void.  The  following  have  been  held 
to  be  such  contracts,  viz.:  A  contract  with  a  printer  to 
print,  or  a  publisher  to  sell,  a  libelous  work;'  an  agree- 
ment with  a  woman  made  in  contemplation  of  future 
illicit  cohabitation;^  a  contract  to  write  an  immoral 
book;^  a  contract  to  board  a  bastard  and  its  mother,  the 
father  to  be  allowed  to  continue  the  illicit  intercourse;* 
the  furnishing  of  goods  to  a  prostitute,  with  the  intention 
of  assisting  her  in  her  trade;  ^  a  contract  to  indemnify  the 
publisher  of  a  libel; '"  a  promise  to  marry  a  woman  in  con- 
sideration of  her  allovving  the  promisor  to  have  sexual 
connection  with  her  before  marriage;'^  a  promise  by  a 
man  who  had  connection  with  a  married  woman,  who 
threatened  him  with  prosecution,  that  he  would  make  a 


.<;> 


5G8;  Collier  v.  Slaughter,  20  Ala.  2G3; 
Holmes  v.  Field,  12  111.  4-24;  Bennett 
V.  Kohiiisou,    10  Watts,  348. 

1  J.h'ury  V.  Hooke,  1  Vern.  412; 
Crawford  v.  Ru.sscil,  (32  Barb.  i)2. 

■^  Johnson  v.  Hunt,  81  Ky.  321. 

3  James  v.  Jellison,  94  Ind.  292;  48 
Am.  Rep.  151. 

*  White  V.  Erjuitable  Nuptial  Benefit 
Union,  70  Ala.  251;  52  Am.  Rep. 
325. 

^  Poppett  V.  Stockdale,  1  Russ.  & 
M.  337. 

«  Beaumont  v.  Reeve,  8  Q.  B.  482. 


'  Oale  V.  Leckie,  2  Stark.  98. 

^  Trovinger  v.  AIcBurney,  5  Cow. 
253. 

»  Pearce  v.  Prooks,  L.  R.  1  Ex.  21,'?. 
And  see  §  2430,  poi^f,  Participation  in 
Illeg;d  Purpose  Necessary. 

'"Arnold  v.  Clifl'ord,  2  Sum.  2.1S; 
Atkins  V.  Johnson,  43  Vt.  78;  5  Am. 
Rep.  2G0. 

"  Hanks  v.  Naglee,  54  Cal.  51;  3.") 
Am.  Rep.  67;  Steinfeld  v.  Levv,  lii 
Abb.  Pr.,  N.  S.,  2G.  See  Kurtz  /■. 
Frank,  70  Ind.  594;  40  Am.  Run. 
275. 
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a  contract  bv  ^vh\oh     "      V    .i         "^^^Iicious  trespass;  =^ 

empty  bags  for  seeds  with  .         ,  ^^^  '^l»»""'y  of 

to  homied  by  [he  n  J       ""!,P'''""t"f'»  I»l>ol,  the  same 

tain  oonlnZllZ  r"  ".  ''  ''"^''  "'"'  '"'''  '"  "^  <■"- 
contraet  foV the  sa  o  dor  r"''  ""r  '""  ^'""■''-«^'  " 
with  labels  repres  nt  „ 'tt  ;°  '"'''"°''  '"  "^^  J^"'  "P 
But  a  contracf  to  m  ke  .  '"  "'  '^""■"'S"  «"Ji"<=«^ 

past  iI'ega.:„Vabirt  on  St;:  '"  "■^"'■^.<'°™  "^ 
for  future  intercourse  i,  ,  J        ,T         "  ""  «"P"Iatioii 

the  intercourse  bek;t  unlM''  "'"'  "'"' ''™"  "-"bU 
executed.'  '^     '^  """'  ""=  ™""''«=' '"««  been  fully 

Pumlf    f  ^°'"'°"'  «<""•  »"  the  Pace,  but  for  Illegal 

in  itself  imports  onvi'lin     r.  ^'''^^'^^^°"  "or  the  promise 

for  an  megrr;':;r  'rra:^;:—;'^^^^^^^  -^o 

jcetionable  in  its  terms  „„,  t,  "    ^        '      °"*5''  """''• 

ti- illegality  of  the  p:;rL;:wJ;:i[:':''^",''  r'  '^ 

example,  in  the  following  case     thl    ''VlV    "'■  '"^ 

a  uiuLuei,      the  price  or  lure  of 

40A,„.  lt„,,  5(15.     °'"''  '"-  '"■  ^")  LisMtoot  ...  Tu,a„t,   1  E„,    i  r 

Woss  r.  Bloomer,  23  Barb.  604.  hvLt  fT'      ^■'  "■  '^^'  I"'"l"l'itiM«  tl.o 

^^^,M.terae   .    Horwit.    101    N.    Y.  aia  i:;!;rti;e  "S.ll'iill.r  '-'' 

Am'St^R^.^So''""'   ''  ^^-  ''''  «  loLJ'""'"^"  Wood,  5  Burn.  &Adol. 

"  i'^^ice  t;.  Brooks,  L.  R.  1  Ex.  213.  N.^a"""^''"'^ "'"  ^'"''^"S^'''  ^  Hurl.  & 
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goods  sold  or  lot  to  a  prostitute  for  tho  purpose  of  carry, 
ing  on  her  trade;*  the  rent  of  lodgings  let  for  the  like- 
purpose.'* 

Illustrations. — PluintilTs  contracted  to  publish  an  adver- 
tisement in  the  weekly  (Sunday)  edition  of  their  paper  for  a 
year.  Held,  that  as  it  did  not  appear  and  would  not  be  pre- 
sumed that  the  contract  contemplated  any  labor  to  be  done  on 
Sunday,  it  was  valid:  Sheffield  v.  Balmer,  52  Mo.  474;  14  Am. 
Rep.  430. 

§  2430.  Participation  in  Illegal  Purpose  Necessary.— 
There  must  be  a  participation  in  the  illegal  purpose  for 
which  the  agreement  is  made,  in  order  to  render  it  void 
against  a  party  to  it  and  to  deprive  him  of  the  benefit  of  it.' 
To  invalidate  a  loan  for  a  gambling  transaction,  the  lender 
must  not  only  have  known  the  use  intended,  but  must 
have  been  implicated  as  a  confederate,  though  not  neces- 
sarily for  gain.*  The  mere  knowledge  of  a  vendor  of  prop- 
erty that  the  vendee  intends  to  make  an  illegal  use  of  it  is 
not  a  defense  to  an  action  for  the  price.*     But  where  the 


1  Poarce  v.  Brooks,  L.  R.  1  Ex.  213; 
35  L.  J.  Ex.  134;  Bowry  v.  Beniiet,  1 
Camp.  348;  Lloyd  v.  Johnson,  1  Bos. 

6  P.  340. 

^  Girardy  v.  Richardson,  1  Esp.  13; 
Appleton  V.  Campbell,  2  Car.  &  P.  347; 
Jennings  v.  Tliroymorton,  Ryan  &  M. 
251. 

3  Pearce  v.  Brooks,  L.  R.  1  Ex.  213; 
Pellecat  v.  Angell,  2  Cromp.  M.  &  11. 
311;  Cheeney  v.  Duke,  10  Gill  &  J.  11; 
Cooper  0.  Tiiompson,  20  La.  Ann.  182; 
m  Am.  Doc.  372. 

1  Waugh  V.  Beck,  114  Pa.  St.  422; 
00  Am.  Rep.  354. 

*  Tracy  v.  Talmage,   14  N.  Y.   102; 

07  Am.  Dec.  132;  O'Brien  v.  Brieten- 
back,  1  Hilt.  304;  Hedges  v.  Wallace, 
2  Bush,  442;  92  Am.  Dec.  4!)7.  In 
Tracy  v.  Talmage,  14  N.  Y.  102,  07 
Am.  Doc.  1.32,  tiie  court  say:  "There 
is  a  class  of  Englisli  cases  which  seems 
to  me  identical  in  princijile  with  the 
present,  and  concerning  which  the  de- 
cisions have  been  unvarying.  I  refer 
to  the  cases  of  goods  purchased  for  the 
express  T>urpose  of  being  smuggled  into 
England  in  violation  of  the  revenue 


laws,  and  where  the  object  of  the  pur- 
chase was  known  to  the  vendor.  The 
first  of  tliese  cases  is  that  of  Holnian 
V.  Johnson,  Cowp.  341,  where  the 
plaintifiF,  residing  at  Dunkirk,  had  sold 
to  the  defendant  a  quantity  of  tea, 
knowing  that  the  latter  intended  to 
smuggle  it  into  England,  but  had  him- 
self no  concern  in  tlie  smuggling.  The 
action  was  brought  for  the  price  of  the 
tea,  and  it  was  held  upon  these  facts 
that  the  plaiutiif  could  recover.  The 
principle  of  the  case  is  the  same  as  tliat 
adopted  in  Faikney  ?'.  Reynov.s,  4  Uiirr. 
2000,  that  mere  knowledge  by  the 
vendor  of  the  unlawful  intent  did  ii.it 
make  him  a  participator  in  the  ijuilt 
of  tiie  purchaser.  Lord  ManslicM, 
who  delivered  the  opinion  in  this  uaso 
also,  says:  'The  seller  indeed  kiidws 
what  the  buyer  is  going  to  do  with 
the  goods,  but  the  interest  of  the  ven- 
dor is  totally  at  an  end  and  his  eonttaot 
complete  by  the  delivery  of  the  goods.' 
Where,  however,  the  seller  does  any 
act  which  is  calculated  to  facilitate  tUr 
smuggling,  such  as  packing  the  gdnils 
in  a  particular  manner,  he  ia  regarded 
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contract  is  so  connected  with  the  illegal  transaction  or  pur- 
pose as  to  be  inseparable  from  it,  the  rule  that  mere 
knowledge  by  the  seller  of  the  buyer's  intention  to  use 
the  goods  purchased  for  an  unlawful  purpose  will  not  in- 
validate the  contract  does  not  apply.* 

If  a  person  enters  into  a  lawful  contract,  as  an  agree- 
ment to  let  premises  which  may  bo  used  and  applied  to 
various  lawful  purposes,  and  afterwards  discovers  that  it 
is  intended  to  use  them  for  an  illegal  purpose,  the  agree- 
ment is  thereby  avoided,  and  he  may  refuse  completion." 
But  if  the  lease  be  executed,  and  possession  given  under  the 
agreement,  and  the  term  vested  in  the  lessee,  it  would  not 
become  voidable  or  forfeited  to  the  lessor  upon  the  lessee 
subsequently  using  the  premises  for  an  unlawful  purpose, 
nor  although  he  may  have  intended  to  do  so  at  the  time 
of  taking  the  lease.'* 

Illustrations.  —  A  sues  for  goods  furnished  to  B.  Tlie  de- 
fense is,  that  B  was  a  prostitute  to  A's  knowledge,  and  that  the 
goods  were  intended  to  be  used  by  B  in  her  trade  to  the  knowl- 
edge of  A.  This  is  no  bar  to  A's  recovery,  unless  it  is  shown 
that  A  expected  to  be  paid  from  the  profits  of  B's  prostitution, 
and  that  lie  sold  the  goods  to  enable  her  to  carry  it  on,  "  so  that 
he  might  appear  to  have  done  sometliing  in  furtherance  of  it": 
Bowery  \.  Bennett,  1  Camp.  348;  Huhbardy.  Moore,  24  La.  Ann. 
591;  13  Am.  Rep.  128;  Sampson  v.  Toivnshend,  25  La.  Ann.  78. 
An  action  is  brought  for  work  done  and  materials  furnished  in 


as  particeps  cri»iinl>i,  and  cannot  re- 
cover, a3  is  shown  by  the  subscMiucnfc 
cases  of  Biyj^s  v.  Lawrctice,  3  Turin 
]\ep.  4.)4,  Clugaa  r.  Penaluna,  4  Term 
Rep.  4()(),  anil  WaynicU  /•.  Reed,  5  Tei'in 
licp.  r)t)0.  These  were  all  cases  where 
the  plaintiflf  liad  sold  goods  to  the  de- 
fendant knowing  that  they  were  to  be 
smuggled  into  England,  and  in  each  of 
thoin  the  plaintiff  was  nonsnitud.  But 
they  all  differed  from  the  case  of  Holnian 
?'.  Jolinson  in  this,  that  the  plaintiff  iiad 
iu  each  case  done  some  act  in  addition 
to  the  sale  in  aid  and  furtherance  of 
the  defendant's  design  to  violate  the 
revenue  laws,  and  the  decision  was  in 
each  case  placed  distinctly  upon  this 
ground.  The  language  of  Buller,  J., 
iu  the  case  of  Waymell  v.  lleed,  is 
264 


very  explicit.  He  sa^^s:  '  In  Holman 
V.  Johnson  the  seller  did  not  assist  the 
buyer  in  the  smuggling.  He  merely 
sold  the  goods  in  the  common  and  or- 
dinary course  of  trade,  lint  this  case 
does  not  rest  merely  on  the  circum- 
stance of  the  plaintilf 's  knowledge  of 
the  use  intended  to  be  made  of  the 
goods;  for  he  actually  assisted  the  de- 
fendants in  the  act  of  snniggling  by 
packing  the  goods  up  in  a  manner  most 
convenient  for  that  purpose.'" 

1  Tatum  V.  Kelley,  '25  Ark.  200;  94 
Am.  Dec.  717. 

■^  Cowan  V.  Milbourn,  L.  R.  2  Ex. 
2:50;  3G  L.  J.  Ex.  124. 

»  Feret  v.  Hill,  15  Com.  B."  207; 
Sprague  v.  Rooney,  82  Mo.  493;  52 
Am.  Dec.  383. 
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fitting  up  a  house.  It  is  no  defense  th.'it  tlie  work  was  done 
and  the  materials  furnislied  with  tlie  knowledjj;e  of  the  plaintiflf 
that  the  defendant  intended  to  use  tlie  house  as  a  ^^ambling- 
house:  Michuvl  v.  Jincnn,  41)  Mo.  474;  S  Am.  Kep.  i;58.  A  con- 
tract is  made  for  the  sale  of  a  house,  the  vendor  knowing  that 
the  liouse  is  intended  hy  the  pure'  aser  for  liis  mistress.  The 
contract  is  valid:  Armficld  v.  Tutc,  7  Ired.  258.  Tlie  plaintiffs 
Bold  to  the  defendant  goods,  with  the  knowledge  that  she  in- 
tended to  make  an  unlawful  use  of  them;  and  to  enable  her  to 
make  such  unlawful  use,  by  her  direction,  put  them  up  in 
packages  in  a  convenient  form  for  sales  in  violation  of  the  law, 
with  labels  thereon  calculated  to  facilitate  such  sales.  Held, 
that  the  parties  were  in  pari  delicto,  and  that  the  plaintiffs 
could  not  recover  the  price:  Skiff  v.  Johnson,  57  N.  H.  475. 

§  2431.  Effect  of  Illegality  on  Agreement.  —  The  effect 
of  illegality  in  the  mutter  or  purpose  of  an  agreement  is 
to  render  the  agreement  wholly  void  of  legal  operation. 
No  right  of  action  can  be  founded  upon  it.  Either  party 
may  repudiate  the  agreement,  with  or  without  alleging  a 
reason,  and  may  afterwards  justify  on  the  ground  of  the 
illegality.'  Where  the  contract  is  not  consummated,  the 
court  will  give  relief.  Thus  money  loaned  for  gambling 
purposes,  but  not  so  used  by  the  borrower,  may  be  re- 
covered of  him  by  the  lender.*     So  money  deposited  by 


'  Niuld  V.  Burnett,  24  Ind.  25; 
Leake  on  Contracts,  770.  In  the  cele- 
brated case  of  Holman  v.  Johnson,  1 
Cowp.  343,  Lord'Mansfiehl  said:  "The 
objection  that  a  contract  is  iinnmral 
or  illegal,  as  between  plaintiff  and  de- 
fendant, sounds  at  all  times  vei'y  ill  in 
the  mouth  of  tlie  defendant.  It  is  not 
for  his  sake,  however,  that  the  oIjJl'c- 
tion  is  ever  allowed;  but  it  is  foumled 
in  general  principles  of  policy,  wliicli 
the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice  as  between 
him  and  the  plaintiff.  Tlie  principle 
of  public  policy  is  this,  E.r  i/olo  tnalo, 
noil  oritur  actio:  no  court  will  lend  its 
aid  to  a  man  who  founds  his  cause  of 
action  upon  an  innnoral  or  an  illegal 
act.  If,  from  the  plaintifl's  own  stat- 
ing, or  otherwise,  tlie  cause  of  action 
appears  to  arise  ex  turpi  cau-^n,  or  the 


transgression  of  a  positive  law,  there 
the  court  says  he  has  no  right  to  ho 
assisted."  And  the  effect  of  illegality 
is  the  same  in  a  court  of  equity  a>:  in 
a  court  of  law.  "A  contract  or  in- 
strument which  fails  in  a  court  of  l;i\v 
by  reason  of  its  illegality  cannot  Ijo 
enforced  in  eijuity;  altliough  money 
has  been  paid  and  received  in  respect 
of  that  contract.  Equitable  terms 
can  be  iiii[)oscd  on  a  plaiutiti'  scekiiii^ 
to  set  asiilo  an  illegal  contract  as  tlio 
price  of  the  relief  he  asks;  but  na  to 
any  claims  sought  to  be  actively  en- 
forced on  the  looting  of  an  illegal  eim- 
traet.  the  defense  of  illegality  is  as 
available  in  a  court  of  eipiity  as  it  is  in 
a  Court  of  law":  In  re  Cork  etc.  K.  11. 
Co.,  L.  R.  4  Ch.  7(J2. 

-Tyler   i<.   Carlisle,    79  Me.   210;  1 
Am.  .St.  Rep.  301 
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a  principal  with  an  agent  to  purchase  futures  in  grain  can 
be  recovered  by  the  principal  wlion  the  same  is  not  profits 
made  by  the  agent  in  tlio  gambling  transaction  for  thu 
principal,  over  and  above  the  sum  deposited  with  him, 
but  an  amount  within  such  sum.'     A  horse-trainer  may 
recover  money  laid  out  and  expended  for  feed  and  shoes 
for  horse  which  he  is  fitting  for  a  race  on  which  money 
is  bet;  for,  whether  the  race  is  run  or  not,  it  is  necessary 
tliat  the  animal  should  be  fed  and  shod,  and  such  items 
are  not  necessarily  a  part  of  the  gaming  transaction." 
With  an  executed  contract  courts  will  not  interfere.     If 
the  contract  is  executory,  they  will  lend  no  aid  to  either 
party  to  enforce  it.'     An  action  will  not  lie  to  recover 
back  money  sent  by  one  person  to  another  with  the  ob- 
ject of  inducing  the  latter  to  use  his  influence  to  obtain 
the  nomination  to  a  public  office  of  the  former  without 
reference  to  fitness  for  the  position  or  the  public  good, 
where  the  person  receiving  the  money  did  not  use  his  in- 
fluence for  the  applicant,  but  against  him.'*     So  a  bill  in 
equity  will  not  lie  in  favor  of  the  maker  to  compel  the 
surrender  or  cancellation  of  an  overdue  promissory  note 
and  mortgage  given  to  secure  its  payment  on  the  ground 
that  the  consideration  for  the  note  and  mortgage  was  a 
promise  of  the  payee  to  forbear  to  prosecute  for  an  em- 
bezzlement.    The  law  leaves  the  parties  to  an  illegal  con- 
tract exactly  where  it  finds  them.® 


1  Clarke  v.  Brown,  77  Ga.  GOG;  4  Am. 
St.  Kop.  9S. 

■'  Mosher  /'.  Griffin,  51  111.  184;  99 
Am.  Dec.  541. 

^  liaily  V.  Milner,  35  Ga.  330;  Adams 
r.  Barrett,  5  Ga.  404;  Jiulah  v.  Trus- 
tees etc.,  10  Iiul.  50;  Smuad  v.  Wil- 
liamson, 10  B.  Mon.  492;  State  v. 
Keiss,  12  La.  Ann.  100;  Greene  v. 
tiodfrey,  44  Me.  25;  Andrews  v. 
Marsliall,  48  Me.  20;  Bagg  v.  Jerome, 
7  Mich.  145;  Hoover  i:  Pierce,  20 
Miss.  027;  Nudd  v.  Burnett,  24  Ind. 
25;  King  v.  Winants,  71  N.  C.  470; 
17  Am.  Rep.  II;  Schmidt  v.  Barlvur, 


17  La.  Ann.  201;  87  Am.  Dec.  527; 
Henly  v.  Franklin,  3  Cold.  472;  91 
Am.  Dee.  2'JO;  I'attou  v.  Gilmer,  42 
Ala.  548;  94  Ani.  Dec.  005;  Capehart 
V.  Ranken,  3  W.  Va.  571;  100  Am. 
Dec.  779.  Contra,  holding  that  the 
owner  of  property  who  disposes  of  it 
by  lottery  may  recover  it  from  the 
drawer:  Martin  v.  Hodge,  47  Ark. 
378;  58  Am.  Rep.  703. 

*  Liness  v.  Hesing,  44  111.  113;  92 
Am.  Dec.  153. 

^  Atwood  V.  Fisk,  101  Mass.  363; 
100  Am.  Dec.  124. 
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§  2432.  Promises  Partly  Illegal.  —  Whore  an  ngroe- 
jnont  contains  several  promises  or  u  promise  to  do  several 
iiiatters,  and  some  of  the  matters  only  are  illegal,  the 
l>romisos  which  can  be  separated,  or  the  promise  so  far  as 
it  can  be  separated,  from  the  illegality  may  be  valid.'  If 
part  of  an  agrocmoiit  is  contrary  to  statute,  this  docs  not 
avoid  or  annul  other  parts  of  the  agreement  which  are 
separable  from  the  bad  part,  and  not  founded  upon  it, 
unless  the  statute  oxpr  jsly  or  by  necessary  implication 
declares  the  whole  void,^  Where  goods  are  sold  at  a 
separate  price  for  each  article,  and  the  sale  of  some  of  tlic 
articles  is  illegal,  an  action  will  lie,  nevertheless,  for  tlic 
price  of  any  of  the  other  articles.^  But  where  a  contract 
contains  illegal  stipulations,  and  to  sustain  it  in  part 
would  be  practically  to  sustain  it  altogether,  the  court 
will  treat  it  as  wholly  void.*  If  a  connection  between  the 
original  illegal  transaction  and  a  new  promise  can  bo 
traced,  no  matter  how  many  times  and  in  how  many  dif- 
ferent forms  it  may  be  renewed,  it  cannot  form  the  basis 
of  a  recovery.  Repeating  a  void  promise  cannot  give  it 
validity.* 

§  2433.  Illegality  Occurring  Subsequent  to  Making  of 
Contract.  —  A  contract  is  discharged  by  illegality  super- 
vening subsequently  to  the  time  of  contracting,  which 
may  occur  by  u  new  statute,  or  other  act  of  public  author- 
ity, rendering  tlie  performance  illegal."     If  an  agreement 


'  Hanaucr  v.  Gray,  25  Ark.  350;  99 
Am.  Dec.  226.  As  to  illegality  in  con- 
sideration, aee  ante,  Chapter  Consider- 
ation. 

^llanil  V.  Mather,  11  Cush.  1;  59 
Am.  Dec.  1.31. 

3  Boyd  V.  Eaton,  44  Me.  51;  69  Am. 
Dec.  83;  Carleton  v.  Woods,  28  N.  H. 
290. 

*  Burlington  etc.  R.  R.  Co.  v.  North- 
western Fuel  Co.,  31  Fed.  Rep.  652; 
Gerlach  v.  Skinner,  34  Kan.  86;  55 
Am.  Rep.  240. 


"  Comstock  V.  Draper,  1  Mich.  48 1 ; 
53  Am.  Dec.  78. 

"  Leake  on  Contracts,  782.  In  Brew- 
star  V.  Kitchin,  1  Salk.  198,  it  is  siiiil: 
"The  difference  where  an  act  of  I'ai- 
liament  will  amount  to  a  repeal  of  a 
covenant,  and  where  not,  is  this:  When! 
a  man  covenants  not  to  do  a  thing 
which  was  lawful  for  him  to  do,  and 
an  act  of  Parliament  comes  after  and 
compels  him  to  do  it,  there  the  act 
repeals  the  covenant;  and  rice  versa,  if 
he  covenants  to  do  a  thing  which  is 


4053 


ILLEGAL    CONTKACTS. 


8  2433 


when  entorofl   into  is  Ipirnl    n»wi   ,•=     a  , 

statutojlegul,  acts  done  under  it  wlule  it  renuunod  lo5 

covenant   in  re,.ealo.l.     But   wl  cro  'a     love  l'„t  ••    "''   '''""  ""'   •'^l'^"''    "'" 

man  covenants  not  to  do  a  thinir  whioh     '^T,"''"*- ,,      „,     , 

waa  unlawful  at  the  time  of  the  coie-  "'  ^''"^^"1'''  ^^  Oa.  213. 


1  Mich.  481; 
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CHAPTER  CXVI. 

INTEREST  AND  USURY. 

§  2434.  Interest  is  by  contract  or  as  damages. 

§  2435.  Jury  may  award  interest  as  damages. 

§  243G.  Interest  payable  by  usage. 

§  2437.  Interest,  when  allowed. 

§  2438.  At  what  time  interest  commences  to  run. 

§  2439.  Interest  on  judgments. 

§  2440.  Statutory  interest. 

§  2441.  Trustees,  executors,  and  partners. 

§  2442.  Bate  of  interest  after  maturity. 

§  2443.  Compound  interest. 

§  2444.  Interest,  how  lost  or  suspended. 

§  2445.  Payments  made  on  account — How  interest  calculated  and  applied. 

§  2446.  Usury — Statutory  provisions  as  to. 

§  2447.  Intent  to  take  illegal  interest  essential—  Mistake. 

§  2448.  Lending  and  borrowing  of  money  essential. 

§  2449.  Sales  of  land  or  chattels. 

§  2450.  Sales  of  choses  in  action. 

§  2451.  Usury  by  corporations. 

§  2452.  Devices  to  cover  usury — Form  of  contract  not  regarded. 

§  2453.  Bonuses  or  commissions. 

§  2454.  Agent  receiving  bonus  or  illegal  interest  —  When  principal  bound. 

§  1^455.  Negotiable  paper  —  Bona  fide  holder. 

§  2456.  Bank  discounts  and  exchange. 

§  2457.  Where  loan  or  undertaking  is  hazardous. 

§  2458.  Penalties  for  failure  to  pay  at  maturity —  Attorney's  fee. 

.-  2459.  Taking  interest  in  advance  —  Compound  interest. 

§  2400.  Forbearance  or  extension  of  time. 

§  2401.  Substituted  or  new  securities. 

§  2462.  Usurious  interest  may  be  recovered  bac'i  —  Set-oflF. 

§  2463.  Penalties  also  recoverable. 

§  2464.  Relief  in  equity. 

§  2465.  Who  may  plead  usury. 

§  2466.  Waiver  by  borrower  —  Estoppel. 

§  2467.  Usury  must  be  pleaded  —  Form  of  plea. 

§  24G8.  Evidence  to  support  plea. 


§  2434.     Interest  is  by 
Interest    is    considered    as 


Contract  or  as  Damages.— 

payable    either    by  contract, 
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the  prn>c,p„I.      Interest  tl>at  is  payable  by  contract  may 
be  tl  0  subject  of  a  distinct  chmn,  with  or  without  the 

pa.d  at  a  distant  ,lay,w,th  interest  to  be  pai.i  periodically 

as   t   alls  due.^    Interest  that  is  recoverable  as  damages 
on  y  :s  merely  mcidental  to  the  debt,  and  does  not  con- 
st.tttte  a  debt  capable  of  a  distinct  claim.'    Where  an 
mstrument  does  not  specify  on  its  face  that  interest  is  to 
be  paid,  the  payment  of  the  principal  will  bar  an  action 
for  interest;  but  where  interest  is  stipulated  for  in  the 
contract  itself,  it  becomes  a  part  of  the  debt,  and  may 
be  recovered,  although  the  principal  has  been  paid.'    I 
condition  in  a  mortgage  that,  upon  default  being  made 
in  the  payment  of  interest,  the  whole  principal  sum  shall 
become  due  is  valid,  and  enforceable  in  equi  y..    I't  res 
IS  payable  in  the  same  kind  of  money  as  the  princ^alj 
The  sta  e  is  not  bound  to  pay  interest,  and  in  cases  whe  e 
the  contract  contemplates  the  action  of  the  legislature! 
order  to  pay  the  claim,  interest  cannot  be  claimed  u  ■  U 
such   application   is   made   to   the  legislature.'     Where 
the^state  sues  a  county  for  taxes,  interest  is  not  recover. 

§  2435.    Jury  may  Award  Interest  as  Damages  -The 
jury  may,  as  damages  for  negligent  or  tortious  or  fraud- 


'  Foote  V.  Blanchard,  G  Allen, 
S3  Am.  Dec.  624;  Huininell  v.  Br 
24  r,a.  St.  313;  Smith  v.  Vander 
1   McCord,    328;    10   Am.    Dec. 
Mower  j;.  Kip,  6  Paige,  SS;   29 
Dec.  /48;  Myers  ?•.  Walker,  24  111 
McCormiek    v.    Elstoii,    IG    111. 
Aldrich  V.  Dunham,  10  III.  403 
'  bake  v.  Eddy,  15  Wend.  7G; 
er..,..    V.    Aspinwall,    3    Conn. 
Kadford  v.   Ins.   Co.,    12  Bu.sh, 
Stearns  v.  Brown,    1   Pick    530-' 
City  V.  n.  R.  Co.,  G  Ohio  St.  489 


221; 

■own, 
host, 

G74; 

Am. 

i:i3; 

204; 

Edg- 
445; 
434; 
Ohio 


'  Howe  V.  Bradley,  19  Me.  31;  Suc- 
cessum  of  Anderson,  12  La.  Ann.  95 
Am^"et%:S.""'^^'  ''  ^-  ^-  ''''■'  ^9 

ono^H^'*^'  '•■  ^'""verneur,  4  Edw.  Ch. 
^09;  l-erris  f.  Ferris,  28  Barl).  33; 
Hunt  .Koch,  3  Abb.  Pr.  204;  Nnyea 

G2I     '     '  °''   ^"^'  ^^'  ^"'-  ^^''• 

«  McCalla  v.  Ely,  64  Pa.  St.  254. 
^  \\  lutney  v.  State,  52  Miss.  732. 
Mate  V.  Multnomah  Couuty,    13 
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ulent  conduct,  award  interest  to  the  plaintiff,^     But  this 
matter  rests  in  their  discretion.'' 

§  2436.  Interest  Payable  by  Usage.  —  An  agreement 
to  pay  interest  maybe  implied  from  the  course  of  dealing 
between  the  parties,  or  from  the  practice  of  the  creditor 
known  to  the  debtor  to  pay  interest,  or  from  the  usage  of 
the  particular  trade  or  business.^  Where  parties  them- 
selves settle  their  accounts  at  regular  intervals,  without 
charging  one  another  with  interest,  in  the  absence  of 
mistake  or  fraud,  the  court  will  not  allow  interest  on 
transactions  or  balances  anterior  to  such  settlements.* 

§  2437.  Interest,  when  Allowed. — At  common  law,  the 
rule  in  England  was  to  allow  interest  in  case  of  contracts 
to  pay  money  at  a  certain  day;  as  on  negotiable  paper, 
or  where  there  was  an  express  promise  to  pay  it,  or 
where  the  usage  of  the  trade  permitted  it.*  In  the  United 
States  the  courts  have  been  more  liberal  in  allowing  the 
recovery  of  interest  in  the  absence  of  an  express  con- 
tract to  pay  it.®  Interest  is  allowable  on  money  lent  or 
advanced  to  another;^  on  money  paid  to  the  use  of  or 
for  the  benefit  of  another;*  on  money  received  by  one 


'  Walruth  v.  Redfield,  18  N.  Y.  457; 
Vandevoort  v.  Gould,  36  N.  Y.  639; 
Ainory  v.  McGregor,  15  Johns.  24; 
Dox  V.  Dey,  3  Wend.  356;  Stark  v. 
Price,  5  Dana,  140;  Young  v.  Single- 
ton, 6  J.  J.  Marsh.  316:  Fasholt  v. 
Reed,  IG  Serg.  &  R.  266;  Hinckley  v. 
Beckwith,  13  Wis.  31;  Mcllvaine  v. 
Wilkins,  12  N.  H.  474;  Bufordn  Fan- 
nen,  1  Bay,  273;  1  Am.  Dec.  615;  Guth- 
rie V.  Wickliffs,  4  Bibb,  541;  7  Am. 
Dec.  746;  McKinney  v.  Springer,  3 
Ind.  59;  54  Am.  Dec.  470;  Wolfe  v. 
Lacy,  30  Tex.  349;  Arthur  v.  Mfg. 
Co.,  12  Mo.  App.  3.35. 

»  Lincoln  v.  Claflin,  7  Wall.  132, 
'Eaterly  v.  Cole,  3  N.  Y.  502; 
Adams  v.  Palmer,  30  Pa.  St.  346; 
Veiths  V.  Hagge,  8  Iowa,  163;  Reab 
V.  McAllister,  4  Wend.  483;  Ayers  v. 
Metcalf,  39  111.  307;  Reyburn  v.  Day, 


27  111.  46;  Fisher  v.  Sargent,  10  Cusb. 
250;  Crosby  v.  Mason,  32  Conn.  482; 
Bispham  v.  Pollock,  1  McLean,  411; 
Raymond  v.  Isham,  8  Vt.  263;  Koons 
V.  Miller,  3  Watts  &  S.  271;  Meech  v. 
Smith,  7  Wend.  315. 

*  Chandler  v.  People's  Savings  Bank, 
61  Cal.  401. 

*  De  Havilandv.  Bower  bank,  1  Camp. 
50. 

«  Houghton  V.  Page,  2  N.  H.  42;  9 
Am.  Dec.  30;  Cartmill  v.  Brown,  1 
A.  K.  Marsh.  576;  10  Am.  Dec.  703; 
Newson  v.  Douglass,  7  Har.  &  J. 
417;  16  Am.  Dec.  317. 

'  Dilworth?).  Sinderling,  1  Binn,  4S8; 
2  Am.  Dec.  469;  Curtis  v.  Innerarity, 
6  How.  156;  Winthrop  v.  Carlton,  12 
Mass.  4. 

*  Dilworth  v.  Sinderling,  1  Binn. 
488;  2  Am.  Dec.   469;  Chamberlain  c. 
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owner-  or  wW  er.  "''""^^^''^  '^'"^'"'^  f'°»^  tl'e 
meat;'  or  o         1,'t      ,"'  "»  ""reasonable  delay  in  pay- 

pona  after  pa™  ,'  o  the  "  f '"?'''  °'  °"  """^^'  -"" 
or  refused'  'r  reL  'o "  an"  ':  '"'^'''''  '"S'^'^-^ 
dower;"  upon  an  i   t       .  *""""y  «'™»  '"  "™  "f 

though  no  men  on  „f    ?°"''°"  """"'"'^  '»  "  '^-l.  "1- 

defendant  tenders  pavmenf.  n        1°!,   ''°"'^'   "°'^^^  "'« 
where  the  purchlser  f  >    .'  .      *  '"'*  ^*  "  ^^''"^^  ^"I^- 

to  his  oontr:  :'"Yxti  .r'^ / 

rent  from  the  dav  it ll^  "/"""«<'  ">  ^ome  cases  on 

interest  Tn  rent  dL^."'       '°  °""''' "  ''  ''"''^  ">"' 
interest,;.;  :lt„  :,-;l---^;^--  i'  is  interest  on 

aged  or  destroyed  bv  the  „.  i  /  '  ^'"^^"^^ ''  ''«'»- 

recoverabie  on^rv^jn    '^fZZ  "t  ^ "'T '"*^^^^'  '' 

against  a  carrier  for  th«  i      ~."^**  '""«•       I"  an  action 

erable  on  the  value  of  tie"  of  property,  interest  is  reeov- 

^"lue  of  the  property  from  the  day  of  the 

'  Barr  «    Roco^i.i .«■»,.  .  HumDhrfiVH   »     lU' i. 


Strob.  15;  53  Am.  Dec.  084 

53-   lilLr  ^^^^^l*!"".  10  Rich.  Eq. 

1   Am.    Dec.  555;  State  v.  Blount     l 
Hayw.  4;  Merritt  ..  Pearson.  76  fad 


Humphreys  v.    Morton,    100  III 
"7,  — »i'«*ijo  V.   ±jmory,    l   Dall   ^l(^.         s  Mr 


"Obertnyert.  Nichols,  6  Binn.  159- 


Jolms.  71;  6  Am.  iV..    oa^^f^''^'  ^    ^i^'    -Livingston   r.    MiUer   11  NY 

^OWillff     M.     R.,l.K,„.i    '  j/j     1."     , 


J^W.MMoCordor2.3-;%A'rC 

^  Newlan  v.  Shafer,  38  111.  379 


86^  Cowing    V.    Hubbard,    46    Barb! 

"  ^'■eckenridge  t;.  Brooks,   2  A  K 
arsh.  835;  12  Am.  Dec.  401. 


:  ScVuVTmln  .'•^J  £f 'Xnth   ICC  ^'V""-  ^^^^^.  Dec.  401     5^ 

;  Aurora  City  ..  wtt '  7  ^^1  's''-  ion''o."'"^''y  '^^^  ^^  «*-*"'«: '2  Stt- 

I  ek in  D.  Reynold'?  ^1  Tii  K..n    o...'  'Oi^i  92. 

l)ac    244;  jS  so\v  lie  '/^itJlf '"•  w'^-^r^"  ""  I°«  Co.,  46  N   Y  361- 

2(ind.    15;  Connect!  ut  etc  I  rco'  iT^*'''^l^   ^^.""^-    ^o.  ^.  Ne w  Jerty 

n  Cleveland  etc.  R.  R.  Co    41    U.,;]?  |*^'"\V  ^o-,  51  N.  Y.  369;  Mailler  / 

9;NorthP.R.R.Co.t,.ikms  ruP  ¥'    ^'""P"    I^"'^,  61  N.  Y.  312    Alle' 

«t.  1)4;  Aim.  ..  Jeffer:ont20  \?'is'.'^o!-  S^  aJL.  ReprS"!^'  '''  ""^^-^ 
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loss.^  One  who  pays  taxes  on  the  land  of  another  by- 
mistake  can  recover  interest  thereon.^  Where  the  price 
of  goods  is  due  on  their  delivery,  there  is  an  implied  con- 
tract to  pay  interest  from  that  time.*  A  depositor  in  a 
national  bank,  when  it  suspends  payment,  and  a  receiver 
is  appointed,  is  entitled,  from  the  date  of  his  demand,  to 
interest  upon  his  deposit.* 

The  general  rule  is,  that  interest  is  not  allowed  on 
unliquidated  demands;®  nor  is  interest  chargeable, 
except  by  agreement  or  usage,  on  book  debts,"  nor  on 
open  mutual  accounts.'  But  "  where  there  have  been 
running  accounts  between  parties,  and  one  party  has  been 
in  the  habit  of  transmitting  his  accounts  regularly  to  the 
other,  striking  a  balance  and  charging  or  giving  credit 
for  interest,  as  the  balance  might  be,  and  no  objections 
have  been  made,  and  where  this  mode  of  stating  accounts 
is  shown  to  be  the  custom  of  the  trade,  such  manner  of 
charging  interest  is  legal,  and  will  be  supported."  ^     In- 


1  Mote  v.  R.  R.  Co.,  27  Iowa,  22;  1  Am. 
Rep.  212.  In  Illinois,  where  interest 
is  not  recoverable,  unless  authorized 
by  statute,  it  cannot  be  recovered  in 
an  action  against  a  carrier  for  dam- 
ages for  mere  dehiy  in  the  transporta- 
tion of  goods:  Illinois  Central  etc.  R. 
R.  Co.  V.  Cobb,  72  III.  148. 

^  GoolIuow  v.  Plumbe,  64  Iowa, 
672. 

^  Atlantic  Phosphate  Co.  v.  Grafflin, 
114  U.  S.  492. 

*  National  Bank  v.  Mechanics'  Na- 
tional Bank,  94  U.  S.  437. 

6  Coljurn  )'.  Goodall,  72  Cal.  498;  1 
Am.  St.  Rep.  75;  Goff  v.  Rehoboth,  2 
Cush.  475;  White  v.  Miller,  78  N.  Y. 
,S93;  Graham r.  Williams,  16Serg.  &R. 
257;  16  Am.  Dec.  569;  A  lams  Ex.  Co. 
V.  Milton,  11  Bush,  49;  Neal  v.  Keel, 
4  T.  B.  Mon.  162;  Palmer  v.  Stock- 
well,  9  Gray,  237;  Brady  v.  Wilcoxson, 
44  Cal.  239;  McConnico  v.  Curzen, 
2  Call,  .358;  1  Am.  Dec.  540;  Murray 
V.  Ware,  1  Bibb,  325;  4  Am.  Dec.  637; 
Foster  V.  Dupre,  5  Mart.  (La.)  6;  12 
Am.  Dec.  466;  Hoagland  v.  Segur,  38 
N.  J.  L.  230;   Waggoner  v.   Gray,  2 


Hen.  &  M.  603;  South  v.  Leary, 
Hardin,  518;  Sherrel  v.  Givan,  2 
Blackf.  312;  Harrison  v,  Handley,  1 
Bibb,  443;  Flannery  v.  Anderson,  4 
Nev.  437;  Henry  v.  Rick,  1  Dall.  21)."); 
McClintock's  Appeal,  29  Pa.  St.  :!t>l»; 
Skirving  v.  Stobo,  2  Bay,  233;  Ncylo 
V.  Chisolm,  1  Haip.  274;  Cloud  c. 
Smith,  1  Tex.  102;  Cox  v.  McLaughlin, 
76  Cal.  60;  9  Am.  St.  Rep.  164. 

6  Temple  v.  Belding,  1  Root,  314; 
Crosby  v.  Mason,  32  Conn.  482;  TucUcr 
V.  Ives,  6  Cow.  193;  McKniglit  c. 
Dunlop,  4  Barb.  36. 

'  Newell  V.  Griswold,  6  Jo!mis.  4."); 
Kane  v.  Smith,  12  Johns.  156;  Cdii- 
sequa  v.  Fanning,  3  Johns.  Cli.  iib't; 
Selleck  V.  French,  1  Conn.  .32;  6  Am. 
Dec.  185;  Williams  v.  Hersey,  17  K;ui. 
IS;  Saltesi'.  Parkhurst,  2  Daly,  240; 
Flake  v.  Carson,  33  111.  518. 

8  Barclay  v.  Kennedy,  3  Wasii.  ('. 
C.  850;  Veiths  v.  Hagge,  8  Iowa,  Id.'i; 
Pearson  v.  Grice,  8  Fla.  214;  lO.istirly 
?•.  Cole,  1  Barl).  235;  3  N.  Y.  I'M; 
Fislier  v.  Sargent,  10  Cush.  'J.')!); 
Barelli  v.  Brown,  1  McCord,  449;  10 
Am.  Dec.  683. 
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terest  is  not  allowed  on  taxes,  unless  the  statute  gives  it- » 
nor  on  moneys  advanced  by  a  parent  to  his  child  ^     [^ 
county  IS  not  bound  to  pay  interest  on  county  orders, 
bonds,  or  warrants.^ 

§  2438.    At  What  Time  Interest  Commences  to  Run  — 

Where  a  note  is  payable  generally  with  interest,  interest 
will  begin  to  run  from  its  date.^     But  where  a  note  is  pay- 
able  on  demand,  interest  is  allowed  only  from  the  time  of 
the  demand."     Where,  owing  to  a  contest  between  third 
parties,  it  is  uncertain  whom  the  maker  of  the  note  should 
pay,  he  will  not  be  compelled  to  pay  interest  until  the 
question  is  settled."     Interest  on  a  legacy  is  recoverable 
trom  the  time  it  is  payable.'    For  work  and  labor  done 
interest  is  allowable  from  demand.^     But  where  the  ri^ht 
ot  the  party  to  recover  his  compensation  under  the  con- 
tract is  doubtful,  and  is  contested  on  reasonable  grounds 
and  the  amount  due  him  requires  to  be  adjusted  by  pro- 
ceedings in  the  suit,  interest  is  only  recoverable  after  the 
right  of  the   party  to  recover  and  the  amount  of   the 


55  Tex!ll4°  ^"'''''   ^'^^  ^°-  ^^  ^*'^*^' 

w  ?'^"^u,  ?'•  ,?''^''**'  ^7  Mass.  35G; 
Wackr..  Whitall,  9  N.  J.  Eq.  572:  59 
Am.  Dec.  423.  >   ,  'J-j 

Ti.'^'^'""i')^"^  Madison  v.  Bartlett,  2 
ill.  07;  Allison  v.  Juanita  County,  50 
la  bt  3ol;  o.ty  of  Pekin  ..  Rey- 
1  old«,  ,i\  111.  529;  83  Am.  Doc.  244- 
lownship  of   Snyder  v.  Boviard,  122 

Pa.  bt  442;  9  Am.  St.  Rep.  118.  See 
Clay  Co   V.  Chickosee,  64  Miss.  534. 

one  V  '^  '\  Mandeville,  7  Cra.ich. 
/M  'nV?,';'*1'^.''-   I^'^^^'irds,  2  Hayw. 

V.  Barrett,  34  xMe.  84;  Winn  v.  Youn.r 

wf-i-  ^^'''''•'-  ^^'  ^'-^  A'»-  t»ec.  52 
Whitton  V.  Swope,  I  Litt.  IGO;  Cainp- 

/y  Ala.  475. 
^Scudder  V.  Morris,  3  N.  J.  L.  419- 

liek.  309;  Breyfoglo  v.  Buckley,  10 
feerg.  &  R.  2(54;  Dillon  v.  Dndle^,  1 
A.  K.  Marsh.  GO;  Bartlett  v.  Marshall. 


2  Bibb,  464;  Cannon  v.  Beggs,  I  Me- 
Oonl,  370;  10  Am.  Dec.  G77;  Patrick 
y.  Clay,  4  Bibb,  24G;  Bishop  i-.  Siiitren, 
1  Ualy,  loo;  Schmidt  v.  Limoliouse,  2 
Bad.  27G. 

"  Miles  n.  Oden,  8  Martin,  N.  S.  214- 
19  Am.  Dec.  177.  .    '■*, 

'  Glon  V.  Fisher,  6  Johns.  Ch.  .S3-  ]0 
Am.  Dec.  311.  General  pecuniary 
legacies  are  not  due  and  payalile  untd 
one  year  after  testator's  death,  unless 
the  wdl  directs  otherwise,  and  ihey 
therefore  do  not  bear  interest  until 
after  the  expiration  of  that  time;  but 
It  the  tune  for  payment  is  named  by 
the  testator,  the  legacies  carry  interest 
from  the  appointed  time  of  payment 
only,  even  it  the  legacies  are  vested- 
Custis  V.  A.lkins,  1  Houst.  .382;  OS 
Am.  Dec.  422. 

«  \^t^l^l-  ^'''"  Amringe,  2  Watts  & 
,;.o  .",  O'jermeyer  v.  Tsicli.ils,  G  Binn. 
1G3;  ieetorz;.  Heath,  11  Wend.  478; 
Barnard  v.  Bartholomew,  22  Pick  291- 
Ainee  v.  Wilson,  22  Me.   IIG  ' 
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recovery  liavo  boon  clcterniined.'  "  As  a  general  rule, 
interest  is  not  allowed  upon  partnership  accounts  until 
after  a  balance  is  struck  on  a  settlement  between  the 
partners,  unless  the  parties  have  otherwise  agreed  or  acted 
in  their  partnership  concerns.'"'  But  "  where  a  partner 
agrees  in  writing  to  exhibit  a  partnership  account  on  a 
certain  day,  and  make  settlements,  and  on  that  day  refuses, 
and  withholds  the  books,  he  is  properly  chargeable  with 
interest  from  such  day  on  any  balance  found  against  him, 
on  bill  for  an  account,  up  to  the  date  of  the  first  decree.'" 
''iid  it  has  been  held  that  interest  begins  to  run  on  a 
'.;•  Jzance  from  the  time  of  forfeiture;*  on  a  penal  bond 
securing  the  payment  of  a  certain  sum,  provided  the  pos- 
session of  certain  land  was  recovered,  when  possession 
was  obtained,  not  when  judgment  was  recovered;*  on  the 
amount  of  taxes  due  the  state  from  a  collector,  from  the 
time  when  they  should  have  been  paid  over;"  on  an 
award  of  damages  for  the  exclusive  use  of  land  taken  by 
a  railroad,  from  the  date  of  filing  the  location;'  for  an 
injury  to  property,  resulting  from  the  negligence  of  the 
defendant,  from  the  time  the  injury  was  done;*  in  an  ac- 
tion for  damages  for  breach  of  contract,  from  the  breach 
of  the  contract,  not  from  its  date;'  on  a  sum  directed  by  a 
will  to  be  invested  for  support,  from  the  death  of  the  testa- 
tor;*" on  installments  of  rent  due  under  a  written  lease, 
from  the  time  that  each  becomes  due;"  for  services  ren- 


»  Shipman  v.  State,  44  Wis.  461; 
The  Isaac  Newton,  1  Abb.  Aditi.  588. 
In  Adams  Ex.  Co.  v.  Milton,  1 1  Bush, 
49,  it  is  said:  "  On  snch  demands 
[work  and  labor  done]  interest  is  some- 
times  allowed  by  way  of  damages,  in 
cases  in  which  the  debtor  is  justly 
chargeable  with  delinquency,  but 
never  where  the  delay  is  the  result  of 
the  mere  failure  of  the  creditor  to 
press  the  collection  of  the  claim. " 

^  Gilhnan  v.  Vaughan,  44  Wis.  646; 
Whitcoinb  v.  Converse,  119  Mass.  38; 
20  Am.  Rep.  311;  Dexter  v.  Arnold,  3 
Mason,  '284;  '.,*.  v.  Lashbrook,  8  Dana, 
214;   Beacham  v.  Eckford.    2    Sand. 


Ch.  116;  Day  v.  Lockwood,  24  Conn. 
185;  Desha  v.  Smith,  20  Ala.  747; 
Gage  V.  Parmelee,  87  111.  329. 

*Scrogcs  V.  Cunningham,  81  111.  110. 

*  Swerdsfeger  v.  State,  21  Kan.  475. 
»  Wilhite  V.  Roberts,  4  Dana,  172. 

6  Dean  v.  State,  54  Tex.  313. 
'  Old  Colony  v.  Miller,  125  Mass.  1; 
28  Am.  Rep.  194. 

*  Chicago  etc.  R.  R.  Co.  v.  Shultz, 
55  111.  421. 

*  Brackett    v.   Edgerton,   14  Minn. 
174;  100  Am.  Dec.  211. 

»«  In  re  Devlin,  1  Tuck.  460. 
"  West  Chicago  Alcohol    Works  v. 
Sheer,  8  111.  App.  307. 
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clercd,  from  the  lime  thoascortainoa  amount  Loc.mo  duo  • 

from  tl,o,I.,t!     f   ,  '      "  "'»'"■■>■  I"'iJ   I'y  niLstuko, 

0      tow,n,f ''"■''"'"'  '""^  ''-■''"-':'  ™'-o  conlribu- 

against  0.10  oi  the  owi.ora,  from  tlio  time  wl.ca  contril,,, 

iiappon.  ,g  of  a  certain  ovont,  from  tl.o  dato  of  l},o  „„«.« 
on  a    ortihcato  of  deposit  "to  pay  tlie  money,  with      t  ; 

alter  notice,    on  a  note  payable  one  day  after  dato  will, 
an  indorsement  tlicreon  that  it  was  not  to  b    pa     'u 
tlio  death  of  tlie  maker,  from  the  time  it  beoain     L 
cording  to  us  tenor,  without  reference  to  the  ii       «::,;"; 
on  an  agroemont  to  pay  rent  at  a  day  certain    from  1 1,  .'t 

w  tthoij  ;  ' '     tT  T"*-'':" ^'  "^''""^  ="'<!  f'-a.duIeiUly 
withheld,  from  the  time  .of  obtaining  it;'»  on  „oods  sold 

f»  cash,  and  payable  on  delivery,  fot.  the  dato'of  tn::!' 

A  stipulation  in  a  note  to  pay  interest  "from  1S3V' 
means  from  tho  first  day  of  that  /ear.-  Upo  a  co  it^l 
to  pay  a  sum  in  installments,  the  payments  il  be^in  at  a 

^K^Wponto,.  .Brand.  40  N.y.S,,,..        .c™i.»,..„k    „.    c„„,„,    „,    ,„ 

flo'KltSL,  I^^ZJ-^:L       ;  a?"  '■  <>  '  ■>-■  *  ".  TO. 
Smitli,  48  Vt.  53      Wli  n.  ,    l'  if  Honoro  <;.  Mi.nay,  3  J)aiia   :i\  ■  ( ']'l' 

pre.e.^ation  of  his ^l!^:;^,;^  i;! ;  ^  ^  i:;^^':^'^^/"!'^'  ^''■'  ^^-  ^^~ 

oorroctae«s,  a.ul   promises   to   pay  it  'c  1- .r^T      '  "^Z;/-, '•■^"^;  Van  Roa.- 

this  will  render  it  li.juitlated  so  fs  to  l^ml";  "^T'r'  r>  '';"'^-  ^*^'  ^'^'"i''   v. 

draw   interest   thereafter:    Hat  ^^* ''•"'  "•  4  J.    1).  .s,,,itl.,  448. 

McVeagh,   0<J  111.  G24;  Daniels    ^o'  M  1               "•    i^"erso„,  So  Tonn.  430: 

horn,  75  111.  G15.                                *^*'  l^^ll^^-''^""  "•  Nail,  85  Tenu.  I '24 

^Simmons  ,,.  Walter,  1  McCord,  97;    Mass  313 ^'''*"'''''' ■^^'''^ *'•  ^''''"-y'  ^^^ 

Lr'K  k^--'  ^^  ^--  ^4«^  SO    2^00^- .  Blanchard,  G  Allen   ^o,. 

^  Campbell  v.  Mesier,  6  Johns  Ch  21  i^^"'  ^'"-  ^^'*-  . 
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future  time,  "with  interest,"  the  interest  begins  to  run 
irojn  the  making  of  the  contract.'  A  note  i>ayable  on  a 
certain  day,  if  not  })aid  at  maturity,  to  bear  interest  pay- 
able annually  at  a  certain  rate,  does  not  bear  interest  from 
date.'^  A  promise  to  pay  a  sum  of  money,  "with  three 
dollars  per  month  interest  after  due  until  paid,"  is  a 
promise  to  pay  tiiree  dollars  interest  per  month  for  the 
use  of  the  principal,  and  not  at  the  rate  of  three  per  cent 
per  month.'*  The  day  on  which  a  note  is  discounted  is 
to  be  excluded  in  the  computation  of  interest,  but  a  day's 
interest  has  accrued  at  any  time  of  the  next  day.''  Where 
a  note  is  made  payable  at  a  future  day,  "with"  interest 
at  a  prescribed  rate  per  annum,  such  interest  does  not 
become  due  or  payable  until  the  principal  sum  does, 
unless  there  is  a  special  provision  in  the  note  or  contract 
to  that  effect.*  If  a  promissory  note  is  given,  payable  by 
installments,  "with  interest  on  the  said  sum,"  no  interest 
is  due  upon  the  last  installment  until  the  installment 
becomes  due.*  A  note  made  payable  during  the  whole 
of  a  given  month  does  not  bear  interest  until  after  the 
last  day  of  the  inonth.^  Interest  is  chargeable  from  the 
time  money  was  wrongfully  obtained,  and  not  merely 
from  the  time  of  demand.**  A  contractor  with  a  county  is 
entitled  to  interest  on  a  payment  deferred  after  the  i)cr- 
formance  of  the  contract,  if  there  was  a  stipulation  that 
payment  should  be  made  as  soon  as  the  work  contracted 
for  was  completed.'* 

§  2439.  Interest  on  Judgments.  —  At  common  law  a 
judgment  did  not  carry  interest,  but  in  an  action  upon 
a  judgment  for  a  sum  certain,  payable  at  a  certain  day, 

1  Connors  v.  Holland,  11.'?  Mass.  50.  ^  Saunders  v.  McCarthy,    8    Allen, 

•^  Billiiigsly  V.  Cahoon,  7  Ind.  184.  42. 

3  Lathaia  r.  Darling,  2  111.  203.  '  Pollard  v.  Yoder,  2  A.  K.  Marsh. 

*  liaiik  of  Burlington  v,  Durkee,   1  264. 

Vt.  40.}.  **  Atlantic  Nat.  Bank  v.  Harris,  118 

*  Tanner  v.   Dundee   Land   Invest-     Mas*.  147. 

ment  Co.,  8  Saw.  187.     Contra,  Horn        "  Risley  v.  Andrew  County,  46  Mo. 
V.  Nash,  1  Iowa,  204;  63  Am.  Dec.  437.     382. 
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intcc.  up  to  t„o  ti,:,o  „7',,a      0,    '°   {ll  f  7':','   'T 

..ate .  t:;v;t-  :T';ir:;;t'  "'w^'^"'"^  -"^'^  '"^'^ 

K.te  as  the  instrument  upon  which  it  was  rendered.' 

§  2440.     Statutory  Interest.  -  lu  most  of  the  states  in 
terest  is  recoverable  bv  sl^ihKn      Ti  ,\  °" 

l.m.„I   „n„    ■  •'  ^''"■"'''-     fliese  statutes  are  verv 

1  Ho.lg.lon  I,.  Ho.ljr.lon,  2  N.  H  169- 
Watson  J,.  Fuller,  (i  J„l,„;.  o^jj  y^  ;;;' 
»'.  AiLstin,  li  Wend.  4!)(;-  ToUus  ,    \l 

II>onn..son  r.  Monrow,   2  Cal    i)y.    -^| 

Am  Dec  818.     ro.^^v,  Crawfor  h'  sf 
monton,  7  Port.  110.  "'i'«-»i- 

■■Tuz.well    V.    ,Saun,ler.s,    l.S    Gratt. 

si  ,11  '^^"^"'''''"'  ,""    •T'xlgnionta,    441- 

Sf  4SS'"  1^'T"^'  *^  ^^"""  ^•'^'  «  a;  • 


.^mil,    20  fox   40o;  70  Am.  iJeo.  400 
A  statute  wluoh   provides  that  jm)..: 

tuc3.t    as    the    contract    upon    which 

>ey  are  recovered  give.,  such  rate  o 

.teres    upon  the  damages  recovered 

ileal y  V.  Uard,  4  Ark.  150. 

ni     ,""f*""   ^-    Mossman,    T.    U    P 

a>yl.  138;  Fitzgerald  ..'Caldwell  i 
^fl  2ol;  Ijams  v.  Rice,  17  Ala.  404- 
Sanborn  v.  Steele,  20  N.  H.  34;  L)J.' 


^  Solcn  „.  R   R   Co.,  14  Nev.  405. 

^l.roat  V.   Cutler,   37  Pa.   8t.    157- 

Shockey  j;.  (ila..for,l,  G  Dana,  i);  V,.e-' 

;ea.ergh^,.  llallctt,  J  John.s.  c/ts.  •]?• 

iiuckmari   w.    Davi.s,    28    I'a    St     "iT 

^W,.^  HIicke.|.ta.f  ..  Perrin,  27  Lui: 
J-/,  Jvelsey  c.  Murphy,  30  Pa.  St.  340 

Flip   Ss""    "■    ^'"'"'""^'^i    Iiiquirer,    2 
•  iJootli  w.  Ahloman,  20  AVis.  60'> 
9  ^^  '•^;o.i  V.  King,  I  Morris,  lOG. 
in  1  vv  "^  V^'^i""*'  of  the  statutes 
4S4>  ii'rrV  ^'"'^'•''^'•^"  Statute  Law. 
4.S4  >-4844;  Lurton  .  Gilliam,  1  Scam 
•>/  / ;  .1.}  Am.  Dec.  430 

lo'^A^"''  n^-'):?'.  ^  ^'k.  Marsh.  397; 
^.  J.   L.  389;  13  Am.   Rep.  454;  N. 
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statute  providing  for  interest  on  debts  not  before  drawing 
interest  is  unconstitutional  as  to  debts  contracted  before 
its  passage.'  Wbero  the  legal  rate  was  six  per  cent  at  the 
time  a  contract  was  entered  into,  but  was  afterwards 
cbanged  to  ten,  it  is  improper  to  allow  six  per  cent  up  to 
that  time  and  ten  per  cent  afterwards.''  By  the  words 
"  legal  interest,"  found  in  a  statute,  is  to  be  understood 
the  rate  of  interest  prescribed  by  law,  in  the  absence  of 
special  agreement,  at  the  date  of  the  passage  of  the  act;' 
Where  the  legislature  has  limited  the  amount  of  interest 
to  be  paid  on  one  peculiar  character  of  paper  authorized 
to  be  issued  by  a  city,  the  presumption  arises  that  upon 
all  other  kinds  no  limitation  was  intended.* 

§  2441.  Trustees,  Executors,  and  Partners.  — A  trustee 
or  executor  or  guardian  who  unnecessarily  keeps  in  his 
hands  moneys  which  it  is  his  duty  to  invest,  or  to  pay  to 
the  persons  entitled,  will  be  charged  with  interest.^  An 
administrator  who  keeps  no  accounts  by  which  the 
amount  of  interest  received  by  him  can  be  ascertained 
will  be  charged  with  interest  on  all  debts  due  the  estate 
from  the  time  of  their  becoming  due.^  If  a  guardian  lends 
his  ward's  money  on  insufficient   security,  he   may  be 


R.  Meadow  Co.  v.  Shrewsbury  Church, 
22  N.  J.  L.  424;  53  Am.  Dec.  258; 
Hubbard  v.  Callalian,  42  Conn.  524;  19 
Am.  Rep.  564.  Where  an  account  ex- 
tending over  a  number  of  years  ia 
ordered  as  to  an  estate,  etc.,  iind  the 
rate  of  interest  during  that  time  had 
been  changed  by  law,  the  interest 
payable  on  the  accounting  must  con- 
form to  sucli  fluctuation:  Wilson  v. 
Cobb,  31  N.  J.  Eq.  91. 

*  Goggans  v.  Tumipseed,  1  S.  C.  80; 
7  Am.  Kop.  23. 

^  Aguirre  i'.  Packard,  14  Cal.  171; 
73  Am.  Dec.  045. 

'  Beals  V.  Amador  County,  35  Cal. 
624. 

*  Douglass  V.  Virginia  City,  5  Nev. 
147. 

*  Attorney-General  r.  Alford,  4  De 
Gex,  M.  &  G.  843,  851;  .Stacpoole  v. 
Stacpoole,  4  Dow,  209,  224;  Blogg  v. 


Johnson,  15  Week.  Rep.  626;  L.  R. 
2  Ch.  225;  Wyman  v.  Hubbard,  13 
Mass.  232;  Boynton  v.  Dyer,  18  Mass. 
2;  Williams  ik  Bank.  4  Met.  317; 
Turney  v.  Williams,  7  Yerg.  17.<; 
Fridge  v.  State,  3  Gill  &  J.  103;  -20 
Am.  Dec.  463;  Johnson  v.  Hedrick,  33 
Tnd.  129;  5  Am.  Rep.  191;  In  re 
Murick,  1  Ashm.  305;  Glenn  v.  Cockoy, 
16  Md.  446;  Gray  v.  Thompson,  1 
.lohns.  Ch.  82;  Worrell's  Appeal,  23 
Pa.  St.  44;  Armstrong  v.  Walkup,  12 
(iratt.  608;  Bond  v.  Lockwood,  33  111. 
212;  Clarkson  v.  De  Peyster,  Hopk. 
Ch.  424;  Armstrong  v.  Miller,  6  Oliio, 
118;  Huflfer's  Appeal,  2  Grant  Cas. 
341;  Pennypacker's  Appeal,  41  Pa. 
St.  494;  Walker  v.  Bynum,  4  Desaus, 
Eq.  555;  Garrett  v.  Carr,  1  Rob.  (La.) 
196;  Cruce  v.  Cruce,  81  Mo.  676; 
Mount  V.  Van  Ness,  35  N.  J.  Eq.  113. 
«  Finch  V.  Raglaud,  2  Dev.  Eq.  137. 


4064 


40n5 


INTKRKST    AND    USURY. 


g  2441 


iwing 
)eforo 
at  tho 

I  up  to 
wonls 
rstood 
nee  of 
[le  act.^ 
nterest 

tt  upon 

,  trustee 
}  in  liis 
0  pay  to 
st.^     An 
ich    tho 
ertained 
lie  estate 
an  lends 
may  be 


cliarged  with  interest.*  It  has  been  hold  that  wlioro  a 
triistoo  converts  trust  mouoy  to  liis  own  use,  or  employs 
thcin  for  his  priviitc  profit,  or  somotiincs  where  he  fails 
to  invest,  he  will  ho  charged  with  compound  interest." 
On  the  other  hand,  if  it  can  ho  shown  to  be  necessary  to 
meet  tho  exij^oncios  of  tho  testator's  affairs  tliat  moneys 
should  be  kept  uninvc3tc<l,  tho  executor  will  escape?  this 
liability.'  Intcost  is  only  charged  on  funds  wliicli  tho 
executor  or  trustee  has  actually  retained.  If  he  has  lost 
the  trust  fund  through  neglect  in  calling  it  in,  the  court 
will  not  charge  him  with  interest.*  And  if  an  executor, 
acting  bona  fide,  pays  money  to  the  wrong  person  hy  mis- 
take, tho  court,  although  re(j[uiring  him  to  niake  it  good, 
will  not,  it  seems,  make  him  restore  it  with   interest.' 


^  Brewer  v.  Ernest,  81  Ala.  435. 

''  See  In  re  Kernoclmn,  104  N.  Y. 
G18;  Schieffelin  r.  Stewart,  1  Johns. 
Ch.  020;  7  Am.  Dec.  507;  Wright  v. 
Wright,  2  MoCord  Ch.  185;  Karr  v. 
Karr,  U  Dana,  3;  Williams  v.  Petti- 
urew,  (52  Mo.  4G0;  Price  ?'.  Peterson, 
38  Ark.  494;  In  re  Camp,  6  Mo.  App. 
503;  Boynton  v.  Dyer,  18  I'ick.  1; 
Bradford  v.  Bodfish,  .39  Iowa,  081; 
Johnson  v.  Hedrick,  33  Ind.  129;  5 
Am.  Rep.  191.  In  Barney  v.  Saun- 
ders, 10  How.  535,  it  is  said  that 
"interest  is  compounded  as  a  punish- 
ment or  as  a  measure  of  damage  for 
undisulost'd  profits,  or  in  place  of 
them.  For  mere  neglect  to  invest, 
simple  interest  only  is  generally  im- 
posed." In  a  careful  article  published 
ill  the  Central  Law  Journal  of  April 
13,  1883,  the  writer  (Mr.  McClain) 
coucludea  that  "to  justify  a  com- 
pounding of  interest  against  the  trus- 
tee, there  must  be  a  breach  of  duty  in 
the  management  of  the  fund;  for  with- 
out this,  even  simple  interest  should 
not  be  taxed,  either  for  failure  to  in- 
vest or  even  for  mingling  the  trust 
fund  with  private  moneys,  unless  it 
appears  that,  in  the  latter  case,  some 
pi'dhts  were  realized:  Rapalje  ?».  Hall, 
1  Sand.  Ch.  399;  Radford  v.  Folsoin, 
55  Iowa,  270;  Dietrich  v.  Unit,  5 
Pa.  St.  87.  2.  Where  there  is  a 
breach  of  trust  in  failing  to  invest 
266 


when  that  is  tho  proper  course,  or  in 
mingling  the  trust  funds  with  private 
moneys,  in  violation  of  duty,  interest 
will  be  charged,  but  it  will  not  be 
compounded  fur  failure  to  ui'.  e.st,  un- 
less, perhaps,  in  case  of  gro.is  delin- 
quency: Boynton  i\  Dyer,  IS  Pick.  1; 
Bradford  v.  Bodrt^h,  .^!)  Iowa,  OSl;  2 
Kent's  Com.  231;  Ames  r.  Scuddur,  11 
Mo.  App.  108.  Nor  for  iniiiilinj;  with 
private  funds,  unhjss  sucli  f\i :,ds  are 
BO  used  that  protits  are  reali/ed;  iu 
which  case,  if  the  profits  are  not  dis- 
closed so  as  to  be  recoverable  by  tho 
beneficiary,  as  such,  compoiunl  inter- 
est will  bo  given  to  cover  wluit  proits 
may  have  been  realized":  Scliietfclia 
I'.  Stewart,  1  Johns.  Ch.  G20;  7  Am. 
Dec.  507;  Hooke  v.  Payne,  14  Wall. 
252;  Harlan's  Aecourts,  5  Rawlo, 
353;  Spear  v.  Finkhan,,  ".  !Urb.  Ch. 
211;  Hazard  «.  Dura.  .,  K  11,  I.  25. 
A  mere  nej^lect  to  invest  sniall  sums 
of  unexpeniied  moneys  w  ill  nut  render 
an  administrator  chargtaMe  with  com- 
pound interest:  Lovett  v.  Thomas,  81 
Va.  245. 

*  Franklin  o.  Frith,  3  Brown  Ch. 
444;  Littleliales  «.  Gaseoyne,  3  P.rown 
Ch.  72;  Dawson  v.  Massey,  1  Ball  & 
B.  2:il. 

*  Tibbs  V.  Carpenter,  1  IM.uld.  290; 
liowson  V.  Copeland,  2  Brov.'n  Ch. 
15t). 

'  Saltmarsh  v.  Barrett,  31  Bcav.  350. 
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But  the  pnyincnt  by  an  ndininistrator  of  a  legacy  barred 
by  Itipso  of  time  is  a  misappropriation  of  funds,  for  whicb 
he  is  chargeable  with  interest  from  the  date  of  the  mis- 
appropriation.^ 

And  it  lias  been  held  that  an  executor  or  aaniiniatra- 
tor  i.s  not  liable  for  interest  on  money  deposited  in  bank 
under  the  authority  of  the  ordinary;*  or  for  money  in  his 
hands,  except  where  he  actually  receives  it,  or  makes  some 
use  of  the  funds,  or  is  guilty  of  negligence  in  accounting 
for  them;'  or  where,  with  funds  to  distribute,  he  dohiyod 
for  two  months,  during  vacation  and  illness  of  the  probate 
judge,  to  file  his  account;*  or  because  he  has  deposited  tho 
money  of  the  estate  with  his  own  money,  so  long  as  it  re- 
mains subject  to  his  command  and  to  the  order  of  coiirt;^ 
or  on  the  value  of  non-perishable  personal  property  re- 
tained  by  him,  unless  the  will  requires  it  to  Y  isposcd 
of  at  once,  or  a  sale  be  necessary  to  pay  deb  1  lega- 

cies;"  or  for  retaining  funds  as  stake-holder  until  tho 
settlement  of  conflicting  claims  thereto/ 

As  a  general  rule,  in  the  absence  of  express  stipulation, 
no  interest  will  be  allowed  on  partnership  shares;**  nor 
is  a  partner  chargeable  with  interest  on  balances  and 
overdrafts,  except  by  agreement.*  But  where  one  of  the 
partners,  of  his  own  motion,  advanced  a  large  sum  to  save 
the  firm  from  insolvency  and  foreclosure,'"  and  where 
partners  agreed  to  invest  an  equal  amount  of  capital,  and 
one  furnished  for  the  use  and  benefit  of  the  copartnership 


»  Mciody  V.  Hemphill,  71  Ala.  169. 
*  Springer  v.  (31iver,  21  Ga.  519. 
'  Bdyutou  V.  Dyer,   18  Pick.  1,  7; 
Wyinau  v.   Hubbard,   13   Mass.  232; 


•  Greeno  v.  Greeno,  23  Hun,  478. 
'  Burlowa  v.  O'Neal,  4  Dcsaus.  Eij. 
394. 
» besta  V.  Smith,  20  Ala.  747;  Dcx- 


Steiirns  v.  Brown,  1  Pick.  530;  Lamb    ter  v.  Arnold,  3  Mass.  284;   Miller  v. 


V.  Lamb,  11  Pick.  371;  Forward  v. 
Forward,  6  Allen,  494;  Wendell  v. 
French,  19  N.  H.  205;  Lund  v.  Lund, 
41  N.  H.  355;  Hallettw.  Hare,  5  Paige, 
315;  Hasler  v.  Hasler,  1  Bradf.  248; 
Coocli  V.  Irwin,  7  Ohio  St.  22. 
*  Seligman'a  Estate,  Myrick's  Frob. 


8. 


» In  re  Schofield,  99  111.  513. 


Lord,  11  Pick.  11;  Moss  v.  ^Ict'all,  75 
111.  190;  Pearce  v.  Pierce,  77  111.  '2S4; 
Tutt  V.  Land,  50  Ga.  339;  Jackson  v. 
John.son,  11  Hun,  509. 

"Brown's  Estate,  11  Phila.  127; 
Holden  v.  Peace,  4  Ired.  Eq.  2'23;  45 
Am.  Dec.  414. 

'0  McMillan  v.  Jamea,  105  111.  104. 
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a  sum  exceeding  his  ngrcod  proportion,'  interest  was  al- 
lowed on  the  advance  and  the  overplus.  A  partner  who, 
without  the  consent  of  his  partners,  withdraws  some  of  the 
j)artners]np  funds  from  the  business,  and  misapplies  it  to 
his  own  use,  will  be  charged  with  interest  on  the  amount 
from  that  time.'' 

Money  received  ft  ,  another,  and  retained  without  the 
owner's  consent,  is  entitled  to  carry  interest.'  A  bailee  or 
trustee  who  disclaims  that  relation  is  chargeable  with  in- 
terest without  a  demand.*  On  money  of  the  principal 
detained  against  right,  the  agent  is  chargeable  with  inter- 
est from  the  time  when  it  should  have  been  paid,  at  the 
rate  fixed  by  the  law  of  the  place  where  it  is  detained." 
A  garnishee  who  has  used  the  money  attached  in  his 
hands  is  liable  to  pay  interest  from  the  time  of  the  at- 
tachment." 

An  officer  charged  with  the  disbursement  of  public 
moneys  is  not  liable  for  interest  thereon,  if  he  has  not 
converted  them  to  his  own  use,  nor  neglected  to  disburse 
them  pursuant  to  law,  nor,  when  required,  failed  to  ac- 
count for  or  transfer  them.'  Interest  is  properly  charged 
upon  the  amount  due  from  a  county  treasurer  from  the 
time  of  the  qualification  of  his  successor.*  A  city  treas- 
urer having  failed  to  pay  over  to  the  county  collector  the 
county's  quota  of  taxes,  he  was  charged  with  interest  upon 
the  same  from  the  time  when  he  ought  to  have  paid  them.^ 
A  collector  of  taxes  is  liable  for  interest  from  the  time  of 
demand  on  taxes  not  collected  and  lost  by  his  negligence. 


'Baker  v.  Mnyo,  129  Mass.  117; 
Reyiiolda  v.  Mardi.s,  17  Ala.  32;  Lloyd 
V.  Carrier,  2  Lans.  364. 

•^  Miller  v.  Lord,  11  Pick.  11;  Wiu- 
sor  p.  Savage,  9  Met.  3o7;  Hodges  v. 
Parker,  17  Vt.  242;  44  Ain.  Dec.  331; 
Hollister  v.  Barkley,  11  N.  H.  502; 
Robins  V.  Laswell,  58  111.  203;  Cod- 
diiigton  V.  Idell,  .30  N.  J.  Eq.  540. 

*  llapalje  v.  Emory,  1  Dall.  .341);  Ab- 
lintt  V.  Wilmot,  22  Vt.  437;  Close  v. 
Fiulda,  13  Tex.  623. 


*  Dickinson  r.  Owen,  11  Cal.  71. 

*  Bischotisheim  v.  Baltzer,  21  Fed, 
Rep.  531. 

«  Mattingly  v.  Boyd,  20  How. 
128. 

'  United  States  v.  Dcnvir,  lOG  U.  S. 
5.36. 

^  Monroe  Co.  Supervisors  v.  Clarke, 
25  Hun,  282. 

9  Slieridaa  v.  Van  Winkle,  43  N.  J. 
L.  125. 
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and  for  interest  on  taxes  collected  by  him  from  the  time 
when  it  was  his  duty  to  pay  them  into  the  town  treasury.' 
Where  money  is  properly  advanced  by  an  administra- 
tor, interest  will  be  allowed  him."  A  legal  claim  against 
the  estate  of  one  deceased  bears  interest  from  the  time  of 
its  presentation  to  the  administrator.* 


§  2442.  Rate  of  Interest  after  Maturity.  —  Where  the 
agreement  is  to  pay  a  certain  rate  of  interest  up  to  matu- 
rity, and  nothing  is  said  as  to  the  rate  of  interest  after- 
wards, it  is  held  in  some  jurisdictions  that  the  same  rate 
of  interest  rj  itioned  in  the  contract  may  be  recovered 
until  paym  ,u  is  made.*  In  other  jurisdictions  the  very 
opposite  is  held,  viz.,  that  after  maturity  only  the  legal 
rate  can  be  recovered.'     A  promissory  note  payable  on  a 


»  Pittsburg  V.  Tabor,  61  N.  H.  I'OO. 

"Liddel  t.  McVickar,  11  N.  J.  L. 
44;  19  Am.  Dec.  3G9.  Contra,  Storer 
v.  Storer,  9  Mass.  37. 

*  Pico  V.  Stevens,  18  Cal.  376. 

•  Kohler  v.  Smith,  2  Cal.  597;  56 
Am.  Dec.  369;  Brannou  v.  Hursell,  112 
Mass.  63;  Marietta  Iron  Works  v.  Lot- 
timer,  25  Ohio  St.  621;  Monett  v. 
Sturges,  25  Ohio  St.  384;  Kilgore  v. 
Powers,  5  Blackf.  22;  Phinney  v.  Bald- 
win, 16  111.  108;  61  Am.  Dec.  62;  Et- 
nyre  v.  McDaniel,  28  III.  201 ;  Spencer 
V.  Maxfield,  16  Wis.  178,  541;  Pruyn 
V.  City  of  Milwaukee,  18  Wis.  ,367; 
McLauo  V.  Abrams,  2  Nev.  199;  Hop- 
kins V.  Crittenden,  10  Tex.  189;  Shaw 
V.  Rigby,  84  Ind.  375;  43  Am.  Rep. 
96;  Hand  i\  Armstrong,  18  Iowa,  324; 
Cox  V.  Smith,  1  Nev.  161;  90  Am.  Dec. 
476;  Lucas  v.  Pickel,  20  Ind.  490; 
Cromwell  v.  County  of  Sac,  96  U.  S. 
51;  Overton  v.  Bolton,  9  Heisk.  762; 
24  Am.  Rep.  367;  Cecil  v.  Hicks, 
29  Gratt.  1;  26  Am.  Rep.  391;  Paine 
V.  Caswell,  68  Me.  80;  28  Am.  Rep. 
21;  Pridgen  v.  Andrews,  7  Tex.  461; 
Union  Inst.  v.  Boston,  129  Mass.  82; 
37  Am.  Rep.  305;  Meaders  v.  Gray, 
CO  Miss.  400;  45  Am.  Rep.  414;  Kel- 
logg V.  Lavender,  15  Neb.  256;  48  Am. 
Rep.  339;  Brewster  v.  \A'akefield,  1 
Minn.  352;  69  Am.  Dec.  34.?;  Seymour 
V.  Contiueutal  Life  Ins.  Co.,  44  (Jouo. 


300;  26  Am.  Pp.  469.  A  sealed  note, 
payable  tweit^e  months  after  datu, 
"with  interest  at  twelve  and  a  half 
per  cent  per  aimum,  interest  payal)lo 
annually,  '  and  described,  in  a  contem- 
poraneous mortgage  executed  to  secure 
it,  as  a  note  "witli  interest  thereon  at 
the  rate  of  twelve  ani  a  half  per  cent 
per  annum  till  paid,"  draws  the  same 
rate  of  interest  after  maturity  as  be- 
fore: Mobley  t\  Davega,  16  S.  C.  73; 
42  Am.  Rep.  632.  Interest  as  dam- 
ages for  the  non-payment  of  ovenhiu 
railroad  bonds,  issued  by  the  state's 
authority  at  a  higher  rate  of  interest 
than  other  contracts  for  the  payinunt 
of  money,  must  be  allowed  at  thcsainu 
rate  as  before  tliey  fell  due:  Beukwitli 
V.  Trustees  of  Hartford  etc.  R.  R.  Co., 
29  Conn.  268;  70  Am.  Dec.  59!). 

°  Ludwick  V.  Huntzinger,  5  Watts  & 
S.  51;  Holden  v.  Trust  Co.,  100  U.  S. 
72;  Brewster  v.  Wakefield,  22  How. 
127;  Burnshol  v.  Firman,  22  Wall. 
170;  U.  S.  Bank  v.  Chapin,  9  Weiul. 
471;  Macomber  v.  Dunham,  8  Weiid. 
550;  Hamilton  v.  Van  Rensselaer,  43 
N.  Y.  244;  Eaton  v.  Boiasoiinault,  (i7 
Me.  540;  24  Am.  Rep.  52;  Hubbard  r. 
Callahin,  42  Conn.  524;  19  Am.  Utp. 
504;  Pearce  v.  Hennessy,  10  R.  1.  'I'l^; 
Ruling  V.  Thompson,  12  Bush,  'M^); 
Kitchen  v.  Bank  of  Mobile,  14  Ala. 
233;  Searle  v.  Adams,  3  Kan.  515;  b'J 
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yLciny  rests,  charffinfr  interp«if  r.n  +i.«  r    i  -, 
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is  valid  <    ol       ""."S"^'^"'"'*  '0  pay  compound  interest 
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note  states  that  -interest  is  IrtWLl^::;^:^: 

Am  Dec  598;  Moreland  u  Lawrence      Sn.  in  a       t. 

2.iMinn.  84;  Newton  ?;.  Kennrrlv   31     V  rS  I'^oi^  P^°-  ^^S;  Hale  v.  Hale 

Ark.  G2G;  25  Am.  Rep  59^>      tZ'.^     ^  V"''  "  ^•^•^'  ^8  Am.  Dec.  4!}0-  Uuick 
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'  Wheeless  t,.  Williams,  (i2  Miss  ^fiO-  f*'*.^     ?''.''•  ^^''"'^'  ^«  -^^e.  46 1 .    Un- 

52Am.Rep.  190.  '    -^'^'^^-^OO,  !^f  the  statute  so  provide...  compo.uul 

l-ugua  J,.  Carriel,  Minor    170-    79  w     ^  tr  '^  ,."°*=   recoverable:    Denver 

nwt^Hm  ''^^^'^2  ?^,i^^^^f/;"^^'^t»ringCo...Mc^^^^^^^^^ 
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Camp    „.     Bates,     II    Conn     487- 

Young  r.  Hill,  07  N.  Y.  102;  23  Am' 

^L-p.   99;    Connecticut   v.    Jackson     1     \r    '       ~r,^.';.r^'^  ^^""'-    '"-:     « 
Johns    Ch.  13;   7  Am.  Dec   47J    ^an    (^  m""'  *""*  ^;>-  ^^'  '^  ^'"-  ' 
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JS%^l^f"  *  ^Hi- ^*^=  •«  Am.  Dec. 
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payee  or  holder  is  entitled  to  interest  upon  the  interest 
thus  annually  reserved,  if  it  be  not  paid  according  to  the 
tenor  of  the  instrument/  Thus  interest  by  way  of  dam- 
ages  is  recoverable  on  overdue  coupons  of  bonds  after  de- 
mand and  refusal  of  payment.''  In  some  states  it  is  held 
that  interest  upon  interest  cannot  be  recovered  even  where 
it  is  agreed  to  by  the  debtor,  such  a  contract  being  con- 
sidered as  against  public  policy.' 

§  2444.  Interest,  how  Lost  or  Suspended. — Interest 
in  all  cases  depends  as  accessory  upon  the  principal,  so 
that  if  the  claim  for  the  principal  debt  be  barred,  as  by 
the  statute  of  limitations,  the  claim  for  future  interest 
ceases  with  it.*  So  if  the  principal  be  received  by  the 
creditor,  the  right  to  interest  is  lost,*  unless  the  contract 
contains  an  express  agreement  to  pay  interest.*  A  legal 
tender  will  stop  the  running  of  interest.^  So  no  interest  is 
recoverable  where  the  delay  in  payment  is  occasioned  by 
the  creditor.^  Interest  on  unpaid  purchase-money  is  not 
allowable  until  the  title  is  made  good.'     Where  a  debtor 


i 


m 


'  Preston  v.  Walker,  26  Iowa,  205; 
9ti  Am.  Dec.  140. 

■'  Whitaker  v.  R.  R.  Co.,  8  R.  I.  47; 
5  Am.  Rep.  547;  Hollingaworth  «.  De- 
troit, 3  McIiCan,  472;  Rich  v,  Seneca 
Falls,  19  Blatchf.  55S. 

'  Hastings  v.  Wiswall,  8  Mass.  455; 
Barrel!  v.  Joy,  16  Mass.  227;  Wilcox 
V.  Howland,  23  Pick.  167;  Henry  v. 
Flagg,  13  Met.  64;  Newell  w.  Houlton, 
22  Minn.  19;  White  v.  Iltus,  54  Minn. 
43;  Cox  V.  Smith,  1  Nev.  161;  90  Am. 
Dec.  476.  In  Oregon  an  agreement  to 
compound  interest  oftener  than  once 
a  year  cannot  be  enforced,  but  does 
not  render  the  agreement  void  as  to 
the  principal  sum  secured  and  simple 
interest:  Murray  v.  Oliver,  3  Or.  539. 
An  agreement  to  pay  interest  upon 
interest  must,  in  order  to  be  valid,  be 
made  after  the  interest  which  is  to 
bear  interest  has  become  due,  and  it 
must  be  supported  by  a  sufficient  con- 
sideration: Young  V.  Hill,  67  N.  Y. 
162;  23  Am.  Rep.  99. 

*  Leake  on  Contracts,  1100. 


*  Stone  V.  Burnett,  8  Mo.  41 ;  Til- 
lotson  V.  Preston,  3  Johns.  229;  Ab- 
bott V.  Wilinot,  22  Vt.  437;  Jolinson 
V.  Brann,  6  Johns.  268;  People  v.  New 
York,  5  Cow.  331;  Am.  Bible  Soo.  r. 
Wells,  68  Me.  572;  28  Am.  Rep. 
82 

«  Fake  v.  Eddy,  15  Wend.  76;  Rob- 
bins  V.  Cheek,  32  Ind.  328;  2  Am, 
Rep.  348;  overruling  Comparet  v.  Ew- 
ing,  8  Blackf.  328. 

'  Hidden  v.  Jonlan,  39  Cal.  01;  Mc- 
Neill V.  Call,  19  N.  H.  403;  51  Am. 
Dec.  188;  Morton  v.  Ludlow,  1  Edw. 
Ch.  639;  Lusk  v.  Smith,  21  Wis.  27; 
Williams  v.  Willhite,  3  Head,  344. 
But  not  readiness  to  pay  a  debt  witli- 
out  a  tender:  Hummel  v.  Brown,  '2i 
Pa.  St.  310.  Nor  a  tender  of  a  less 
sum  than  is  due:  Shobe  v.  Carr,  3 
Munf.  10. 

*  De  Peau  v.  Russell,  1  Brev.  441; 
2  Am.  Dec.  676;  Hart  v.  Brand,  1  A. 
K.  Marsh.  159;  10  Am.  Dec.  715. 

*  Bouthemy  v.  Ducournau,  6  Martin, 
N.  S.,  067;  12  Am.  Dec.  487. 
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IS  prevented  by  law  from  the  payment  of  the  deht,  he  is 
not  chargeable  with  interest.'     So  the  summoning  oC  the 
debtor  by  garnishee  or  trustee  process  stops  the  running 
of  interest  against  him  during  the  pendency  of  the  suit ' 
unless  he  deny  his  liability^  or   practice  unreasonable 
delay  in  answering  interrogatories/  or  continue  to  use 
the  money/  or  withhold  more  money  than  is  necessary 
to  satisfy  the  garnishment."     A  sheriff  is  not  liable  for 
interest  where  the   money  is  tied  up  in   his   hands  by 
order  of  court.^     It  has  been  held  that  interest  due  on  a 
debt  — where  the  creditor   lived  in  the  North  and  the 
debtor  in  the  South  —  was  not  suspended  by  the  war  of 
the  rebellion.^     Especially  is  this  so  where  there  was  an 
express  contract  to  pay  interest.^     Where  a  party  allows 
his  suit  to  remain  in  fieri  for  twenty-six  years  before  tak- 
ing the  judgment,  which  he  might  have  had  at  anv  time 
on  his  veraict,  interest  on  his  demand  should  not^be  al- 
lowed during  the  period.     A  statute  allowing  interest  on 
verdicts  will  not  embrace  such  a  case.»°     But  the  death 
of  a  debtor  does  not  stop  interest,"  nor  does  his  insol- 
vency;  '^  nor  is  interest  stopped  by  a  bill  of  interpleader 
improperly  filed;"  nor  by  notices  from  each  one  of  two 
partners  requesting  the  debtor  not  to  pay  to  the  other 
any  moneys  due  the  partnership." 


'Chase  v.  Manhardt,  1  Bland,  3.33; 
Le  Braiithwait  v.  Halsey,  9  N  J  L  3- 
Stevens  v.  Bairinger,  13  Wend,  m': 
Jiidcsmi  V.  Lloyd,  44  Pa.  St.  82;  Irwin 

''•  «  ^\  ^ai.rf  ^'^-  ^*-  4S8;  Osborn 
V.  Bank,  6  Wheat.  738;  Gillespie  v. 
New  \ork,  3  Edw.  Ch.  512. 

'  11/fr^^-  ^llen,  2  Dall.  102;  Ryan 
V.  Baldrich,  3  McCord,  498;  Little  v. 


'  Stewart  v.  Stocker,  13  Serg.  &  R. 
199;  15  Am.  Dec.  589. 

"  Shortridge  v.  Mason,  2  Am.  Law 
Rev.  95;  Spencer  v.  Brower,  32  Tex. 
CC3;  5  Am.  Rep.  254.  Contra,  as  to 
a  right  of  action:  Selden  v.  Preston. 
11  Bush,  191. 

"  Latih  ().  Lambert,  15  Minn.  416;  2 
Am.    Rep.    142.     Here    the   creditor 


Owpn   ^o/i-     on  Ti,       '■       V      X       "•     ■^'"'     ^^''P-    ^*'^-     *lere    the    cred  tor 
N  H  2^^"  Adnr?'  ^rV-^'- J"':  f'"-  25     lived  in  North  Carolina  and  the  debtor 
,  ,r  ..'' ^'l'^™.  «'■  V3''is,  8  Pick.  260.     iu  Minnesota. 


r-<.o    ^1     r"'^^'"'*''  ^-  Hammond,  30  Ala. 
008;  Work  v.  Glaskius,  33  Miss.  539. 
Oriental  Bank  v.  Ins.  Co.,  4  Met. 
1;  Hubbard  v.  R.  R.  Co.,  U  Met.  128; 
Jones  V.  Bank,  99  Pa.  St.  317. 

I  Woodruff  V.  Bacon,  35  Conn.  97.  -  .u,ei 

0.U    i*";"!"'"  *;•  Liipsley,  13  Serg.  &  R.     Mich.  25. 
2'-4;  15  Am.  Dec.  597.  i.  King  ..  Kelley,  51  Pa.  St.  36 


'"RedHeld  v.  Ystalyfera  Iron  Co., 
110  U.  8.  174. 

"  Dodge  V.  Breed,  13  Mass.  537. 

'^  Bryant  v.  Russell,  23  Pick.  508. 
Contra,  In  re  Hauck,  2  Saw,  231. 

'^  Michigan   etc.    Co.  v.   Wlute,  44 
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§  2445.  Payments  Made  on  Account — Rules  for  Calcu- 
lating and  Applying  Interest.  —  Interest  should  be  calcu- 
lated vvlienever  a  payment  is  made.  To  this  interest  the 
payment  is  first  to  be  applied,  and  if  it  exceed  the  inter- 
est due,  the  balance  is  to  be  applied  to  diminish  the  prin- 
cipal. If  the  payment  fall  short  of  the  interest,  the  balance 
of  interest  is  not  to  be  added  to  the  principal  so  as  to  pro- 
duce  interest.^  When  payments  are  made  at  different 
times  on  an  interest-bearing  debt,  the  amount  of  princi- 
pal and  interest  due  at  the  time  of  the  first  payment  is 
the  amount  from  which  the  payment  is  to  be  deducted; 
interest  then  is  to  be  computed  on  this  sum  until  the  time 


1  Smith  V.  Shaw,  2  Wash.  C.  C.  167; 
Dunlop  V.  Alexander,  1  Cranch  C.  C. 
46S;  Ru.<soll  V.  Lucas,  Hemp.  91;  Ross 
V.  Russell,  31  N.  H.  380;  Huner  v. 
Doolittlu,  3  G.  Greene,  76;  64  Am. 
Dec.  4';'.);  In  re  Den,  35  Cal.  692; 
Smith  r.  Coopers,  9  Iowa,  376;  Baker 
V.  Baker,  28  N.  J.  L.  13;  75  Aui.  Dec. 
243;  Stark  v.  Hunton,  3  N.  J.  Eq.  .*?00; 
Lightfoot  V.  Price,  4  Hen.  &  M.  431; 
Wasson  v.  Gould,  3  Blackf .  18;  Backus 
V.  Minor,  3  Cal.  231.  See  Auketel  v. 
Converse,  17  OiiioSt.  11;  91  Am.  Dec. 
115;  Siiiiih  t'.  Coopers,  9  Iowa,  387; 
Riney  v.  Hill,  14  Mo.  500;  55  Am.  Deo. 
119.  In  Hart  v.  Dorman,  2  Fla.  445, 
50  Am.  Dec.  285,  it  i«  said:  "It  is  said 
in  a  note  to  Fonhlanque's  Equity  that 
'it  is  usual  amongst  merchants  in  stat- 
ing their  accounts  to  let  the  principal 
continue  upon  interest,  and  to  com- 
pute the  interest  upon  the  payments 
as  they  are  successively  made';  but 
the  atiiiotator  adds:  'It  is  the  debtor 
who  gains  and  the  creditor  who  loses 
by  this  mode;  for  it  is  susceptible  of 
niatheuiatical  demonstration  that  a 
debt  will  be  wholly  extinguished  in 
the  course  of  a  few  years  (and  the 
time  will  be  longer  or  shorter,  accord- 
ing to  tliu  rate  of  interest)  by  the  pay- 
ments of  interest,  without  paying  a 
cent  of  principal;  and  Chancellor  Kent 
makes  the  same  remark  in  the  case  of 
Stoughtou  V.  Lynch,  2  Johns.  Ch.  214; 
and  in  Wasson  v.  (iould,  3  Blackf.  21, 
the  court  held  that  this  mode  is  not 
correct;  that  it  subjects  the  creditor 


to  a  loss  which  he  ought  not  to  bear; 
citing  Stoughton  v.  Lynch.  In  the 
case  of  State  of  Connecticut  v.  Jack- 
son, 1  Johns.  Ch.  17,  7  Am.  Dec. 
471,  Chancellor  Kent  held  the  rule  for 
casting  interest,  when  partial  payments 
have  been  made,  to  be,  to  apply  the  pay- 
ments in  the  first  place  to  the  discharge 
of  the  interest  then  due.  If  the  pay- 
ment exceeds  the  interest,  the  surplus 
goes  towards  discharging  the  princi- 
pal; and  the  subsequent  interest  is  to 
be  computed  on  the  balance  of  the 
principal  remaining  due.  If  the  pay- 
ments be  less  than  the  interest,  the 
surplus  of  interest  must  not  be  taken 
to  augment  the  principal;  but  interest 
continues  on  the  former  principal  un- 
til the  period  when  the  payments, 
taken  together,  exceed  the  interest  due; 
and  then  the  surplus  is  to  be  applied 
towards  discharging  the  principal,  and 
interest  is  to  be  computed  on  the  bal- 
ance of  principal,  asaforesaid';  and  this 
rule  is  sustained  by  Penrose  v.  Hart,  I 
Dall.  378;  Lightfoot  v.  Price,  4  Hen. 
&  M.  431;  Wasson  v.  Gould,  3  Blackf. 
21;  Smith  v.  Shaw's  Adm'r,  2  Wash. 
C.  C.  167-169;  Williams  v.  Houghtail- 
ing  and  Bevier,  3  Cow.  87,  note  A;  Fon- 
hlanque's Eq.  654,  note  above  cited; 
Meredith  v.  Banks,  6  N.  J.  L.  408,  40'J, 
note;  Story  v.  Livingston,  13  Pet.  371; 
Edes  V.  Goodridge,  4  Mass.  1U3;  aud 
United  States  v.  MeLemore,  4  How. 
288.  And  this  rule  is,  we  think,  mure 
entirely  free  from  objection  tliau  any 
other  that  has  been  adopted." 
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of  the  next  payment,  and  so  on,  except  that  the  now 
capital  must  in  no  case  be  greater  than  the  former  cap- 
itah'  Where  a  prorais.sory  note  is  made  payable  at  a 
given  time  after  date,  with  interest  payable  semi-annually, 
interest  may  be  computed  in  making  up  the  judgment  on 
all  installments  of  interest  overdue  and  remaining  unpaid; 
but  no  installments  of  semi-annual  interest  will  be  consid- 
ered as  duo  after  the  maturity  of  the  note,  because  after 
that  both  the  accruing  interest  and  principal  are  due,  not 
on  any  particular  day,  but  every  day,  until  they  are  paid.' 
It  is  a  proper  way  of  computing  interest,  in  making  an 
abatement  of  the  purchase-money,  to  divide  the  amount 
of  the  damages  by  the  number  of  notes  given  for  the  pur- 
chuse-money,  and  to  calculate  interest  on  each  sum  from 
the  time  the  original  notes  respectively  fell  due  to  when 
the  new  notes  were  given.' 

§2446.  Usury — Statutory  Provisions  as  to.  — Usury 
is  the  taking  of  more  for  the  use  of  money  than  the  law 
allows.*  At  common  law  parties  may  agree  on  an}^  rate 
of  interest  they  please  for  the  use  of  money.  So  in  sev- 
eral states,  viz.,  California,  Colorado,  Florida,  Maine, 
Massachusetts,  Nevada,  and  Rhode  Island,  and  the  ter- 
ritories of  Dakota,  Montana,  Washington,  and  Wyoming, 
any  rate  of  interest  may  be  contracted  for,  provided  it  is 
done  in  writing.®  In  the  other  states  and  territories  it  is 
unlawful  to  take  or  receive  higher  interest  than  what  the 
statutes  prescribe  shall  be  legal  interest.**  In  Connecticut, 
Georgia,  Indiana,  Kansas,  Kentucky,  Maryland,  Micliigan, 
New   Hampshire,   Pennsylvania,   Tennessee,   and    West 


1  TTurst  V.  Hite,  20  W.  Va.  183. 

2  Wheatoii  t).  Pike,  9  R.  I.  132;  11 
Am.  Rep.  227. 

"  st.iw  V.  IJozeinan,  29  Ala.  397. 

*  The  eoilo  of  Georgia  thus  derinea 
usury:  "Usury  is  the  reserving  and 
taking,  or  contracting  to  reserve  and 
tiikf,  oitlior  directly  or  by  iiulirectioii, 
a  gi'ualer  6um  fur  the  use  of   money 


than  the  lawful  interest  ":  Ga.  Code, 
sec.  4812.  For  the  history  of  u.sury 
laws,  see  the  opinion  of  Cli.incellor 
Kent  in  Dunham  v.  Gould,  10  Joiuis. 
307;  8  Am.  Dec.  323. 

•'  Stimson's  American  Statute  Law, 
4812. 

^  Stimson's  American  Statute  Law, 
4!>31. 
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Virginia,  the  creditor  cannot  recover  more  than  the  rate 
prescribed  by  law.*  In  Ahibama,  the  District  of  Colum- 
bia, Illinois,  Iowa,  Mississippi,  Missouri,  Nebraska,  New 
Jersey,  North  Carolina,  South  Carolina,  Texas,  Virginia, 
Wisconsin,  the  whole  interest  is  forfeited.''  In  Arkansas, 
Minnesota,  New  York,  and  Oregon,  the  contract  on  which 
the  interest  is  given  is  made  void,  and  in  Oregon  the  en- 
tire debt  is  forfeited  to  the  county  school  fund.^  Although 
a  statute  declares  a  contract  "  void  for  usury,"  the  word 
"void"  is  used  in  the  sense  of  "voidable."*  The  repeal 
of  a  usury  law  takes  away  the  defense  of  usury  in  all  ac- 
tions thereafter  brought,  whether  the  contract  was  made 
before  or  after  the  repeal.^  But  when  the  law  is  repealed 
after  the  action  is  brought,  the  defense  may  be  set  up.* 
Although  a  statute  modifying  the  rate  of  interest  or  the 
penalties  for  usury  cannot  apply  to  a  loan  made  before 
the  act  took  effect,  it  may  apply  to  a  subsequent  agreement 
by  which  the  parties  extend  the  time  for  payment  of  the 
loan,  the  terms  remaining  unchanged.'  So  an  agreement 
for  a  greater  rate  of  interest  than  that  allowed  by  the 
statute  on  a  pre-existing  debt  for  an  extension  of  the  time 
for  its  payment  is  within  the  statute.* 

Illustrations.  —  A  loan  of  money  in  currency  was  made, 
the  borrower  to  pay  one  half  of  one  per  cent  a  month  in  cur- 
rency and  seven  per  cent  per  annum  in  gold,  gold  being  then  at 
a  premium  of  nearly  forty  per  cent.  Held,  that  the  contract 
was  usurious:  Tyny  v.  Commercial  Co.,  58  N.  Y.  308.  A,  being 
indebted  to  B  in  the  sum  of  six  thousand  dollars,  payable,  in 
four  annual  installments,  in  about  three  years,  agreed  with  C 
that  the  latter,  in  consideration  of  A's  paying  him  four  tliousiind 
dollars  cash,  would  discharge  his  debt.  Held,  usurious:  Wat  kins 
V.  Taylor,  2  Munf.  424;  5  Am.  Dec  486.  A  agreed  to  loan  to  B 
two  thousand  eight  hundred  dollars  on  condition  that  B  would 

'  Stimson's  American  Statute  Law,  "    *  WooclruflF  v.  Scruggs,  27  Ark.  2(3; 

4832.  11  Am.  Kep.  777. 

^  Stimson's  American  Statute  Law,  ^  Smith  v.  Glanton,  39  Tex,  3C5;  19 

48:i2.  Am.  Rep.  31. 

^  Stimson's  American  Statute  Law,  '  Story  v.  Kimbrough,  33  Ga.  21. 

4832.  «  Shirley  v.  Welty,  lU  111.  023;  71 

•  Ewell  V.  Daggs,  108  U.  S.  143.  Am.  Dec.  244. 
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receive  from  A  eight  hundred  dollars  in  goods,  at  prices  fixed  by 
A,  and  pay,  or  allow  A  to  retain,  five  per  cent,  or  one  hur.dred 
dollars,  on  tlie  remaining  two  thousand  dollars,  and  give  A  bis 
bond  and  mortgage  for  two  thousand  eight  hundred  dollars 
witb  lawful  interest.  Held,  that  the  bond  and  mortgage  were 
usurious:  Brolasky  v.  Miller^  8  N.  J.  Eq.  626.  A  loaned  to  B 
.$360  at  ten  per  cent  interest,  but  B  gave  and  A  took  his  note 
for  $'100,  with  ten  per  cent  interest,  payable  in  twelve  months. 
Held,  that  the  note  was  usurious:  Hyde  v.  Finley,  26  Miss.  4()8. 
A  debtor  agreed  that  the  creditor  might  retain  out  of  certain 
rents  as  they  accrued  sufficient  sums  to  reimburse  him  for 
usury,  which,  owing  to  the  debtor's  default,  he  had  been  com- 
pelled to  pay  on  borrowed  money,  //eiti,  illegal  and  void :  White 
V.  Ault,  19  Ga.  551. 

§  2447.  Intent  to  Take  Illegal  Interest  Essential  — 
Mistake.  —  In  order  to  constitute  usury,  there  must  have 
been  an  intent  on  the  part  of  debtor  and  creditor  to  take 
more  for  the  use  of  the  money  than  is  allowed  by  law.* 
Thus  if  a  contract  be  really  usurious  on  account  of  some 
accident  or  mistake  in  calculation,  it  is  not  illegal.'^     And 


1  Tyson  «.  Ricard,  3  Har.  &  J.  109; 
5  Am.  Dec.  424;  Price  v.  Campbell,  2 
Call,  110;  1  Am.  Dec.  535;  Bearce  v. 
Barstow,  9  Mass.  45;  6  Am.  Dec.  25; 
Shoop  )'.  Clark,  4  Abb.  Dec.  2.35;  Cou- 
(lit?-.  Baldwin,  21  N.  Y.  219;  78  Am. 
Dec.  137;  Lloyd  v.  Scott,  4  Pet.  205; 
McFarland  v.  Bank,  4  Ark.  44;  37 
Am.  Dec.  701;  United  States  Bank  v. 
^Vaggone^,  9  Pet.  378;  Ely  v.  McClung, 
4  Port.  128;  Gregory  v.  Bewly,  9  Ark. 
22;  Smith  v.  Beach,  3  Day,  268;  Mc- 
Gill  r.  Ware,  5  111.  21;  Duncan  v. 
Maryland  etc.  Inst.,  10  Gill  &  J.  299; 
Howell  V.  Auten,  2  N.  J.  Kq.  44; 
Doak  V.  Snapp,  1  Cold.  ISO;  Fay  u. 
Ldvejoy,  20  Wis.  407;  Sizer  v.  Miller, 
1  Hill,  227;  First  Nat.  Bank  w.  Plank- 
iuton,  28  Wis.  177;  9  Am.  Rep.  473, 
holding  that  intent  on  the  part  of  the 
lender  alone  is  sufficient.  And  in  Syl- 
vester V.  Swan,  5  Allen,  134,  81  Am. 
Dec.  734,  the  court  say:  "The  argu- 
ment in  behalf  of  the  plaiutiflF  goes 
uiio.i  the  ground  that  there  can  be  no 
Usury  where  there  is  no  intention  on 
the  part  of  the  lender  of  money  to 
take  a  greater  rate  of  interest  than  is 
allowed  by  law.  But  this  is  a  mistake. 
Usury  does  not  consist  in  the  intent 
with  which  parties  take  or  pay  unlaw- 


ful interest.  It  is  the  transietion  to 
which  the  law  looks,  in  order  to  ascer- 
tain whether  it  is  usurious  or  other- 
wise. The  prohibition  of  the  statute 
embraces  every  contract  or  assurance 
for  the  payment  of  money  with  inter- 
est at  a  greater  rate  than  is  nllowed 
by  law,  irrespective  of  the  motive  or 
intent  of  the  parties  in  making  it. 
Whatever  form  or  disguise  the  dealing 
of  the  parties  may  asssume,  it  will  be 
deemed  usurious  if  in  effect  it  is  a  loan 
of  money  at  an  unlawful  rate  of  inter- 
est. Thus  it  had  been  held  tliat  where 
a  greater  rate  than  legal  interest  was 
reserved  on  a  contract  without  any 
intention  by  the  lender  to  receive 
usurious  interest,  but  under  a  mis- 
taken supposition  of  a  legal  right  to 
make  a  deduction  from  tlie  sum  lent, 
it  was  nevertheless  a  usurious  contract 
under  the  statute,  and  for  that  reason 
void:  Maine  Bank  v.  Butts,  9  Mass. 
49,55." 

^Gibson  v.  Stearns,  3  N.  11.  185; 
Lloyd  V.  Scott,  4  Pet.  224;  N.  Y.  Fire 
Ins.  Co.  V.  Parsons,  2  Cow.  078;  Be- 
vier  V.  Covell,  87  N.  Y.  50;  Marviue 
V.  Hymers,  12  N.  Y.  223;  McElfet- 
rick  V.  Hicks,  21  Pa.  St.  402. 
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if  tlio  transaction  is  not  usurious,  the  fact  that  it  was  in- 
tended to  be  is  irrelevant.*  A  mistake  of  law  will  not 
jirevent  the  transaction  from  being  usurious.*  But  both 
parties  must  have  had  knowlege  of  the  facts  which  render 
the  transaction  usurious.'  The  lender  may  receive  an 
excess  over  legal  interest  voluntarily  paid  by  a  third  per- 
son.* 


§  2448.  Lending  and  Borrowing  of  Money  Essential.  — 
In  order  to  constitute  usury,  it  is  essential  that  there 
should  be  a  lending  and  borrowing.*  Therefore  on  a  loan 
of  chattels  any  compensation  which  is  agreed  upon  is 
legal."  So  an  exchange  of  securities  is  not  usurious,  un- 
less it  is  a  device  to  evade  the  statute.''  And  the  same 
has  been  held  of  the  following  transactions:  The  sale  of  a 
schoul  bond  for  less  than  its  face  value;*  a  contract  to 
exchange  a  state  bond  for  a  note  at  three  months,  to  be 
indorsed  by  a  certain  party,  the  bond  to  be  sold  the  same 
day  by  the  maker  of  the  note  at  ninety-three  per  cent  in 
the  market;'  an  agreement,  on  a  sufficient  consideration, 
to  ship  cotton  to  a  certain  factor,  or  to  pay  commissions;'" 
the  purchase  of  a  mortgage  for  less  than  its  face,  the 
debtor,  with  the  knowledge  of  the  purchaser,  paying  to 
the  seller  the  amount  of  the  discount;"  a  contract  to  re- 
turn in  the  autumn  corn  borrowed  in  the  winter  pre- 
ceding, with  more  than  seven  per  cent  of  the  amount 
added ;'^  the  lenders  exacting  as  a  condition  of  the  loan 
that  the  borrower  should  secure  to  them  the  payment  of 


'  Smith  v.  Paton,  31  N.  Y.  66. 

Mkiik  V.  Alvorcl,  31  N.  Y.  473; 
Maine  15  ink  v.  Butts,  9  Mass.  49. 

^  Powell  V.  Jones,  44  Barb.  521; 
Smith  r.  Beach,  3  Day,  268. 

*  MoAithur  V.  Schenck,  31  Wis.  673; 
11  Am.  Rep.  643. 

*  Tanluveau  v.  Smith,  Hardin,  175; 
3  Am.  Dec.  727;  Spencer  v.  Tilden,  5 
Cow.  144;  Perrine  t\  Hotchkiss,  2 
Lana.  41(5;  Foote  v.  Emerson,  10  Vt. 
338;  33  Am.  Deo.  205. 


*  Bull  V.  Rice,  5  N.  Y.  315;  Hall  v. 
Haggart,  17  Wend.  280;  Cummiiigs  i: 
Williams,  4  Wend.  679. 

'  Perrine  v.  Hotchkiss,  2  Lans. 
416. 

*  Orchard  v.  School  District,  14  Neb. 
378. 

*  England  v.  Moore,  4  Houst.  'JSD. 
'"  Norwood  V.  Faulkner,  22  S.  t'.  307; 

53  Am.  Rep.  717. 

"  fSiewert  v.  Hamel,  91  N.  Y.  I'.tH. 
"  Easterlin  v.  Rylander,  59  Ga.  '2\)2. 
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a  subsisting  and  a  genuine  debt  duo  them  from  a  third 
person.* 

Illustrations.  — A  printing-ofTice,  which  hnd  been  run  at  a 
loss,  was  mortgaged,  the  mortgage  stipulating  tliat  the  niort- 
giigeo  should  not  be  liable  for  any  profit  or  revenue  that  he 
might  derive  from  the  use  of  the  property.  Held,  not  u=;urious. 
Jidpier  V.  G^^lf  City  Paper  Co.,  77  Ala.  126.  A  note  promised  to 
pay  twenty  dollars  for  forty  bushels  of  corn,  at  ten  and  one  half 
per  cent  interest,  and  if  not  paid  by  July  8th,  twenty-four  dollars 
at  same  rate  of  interest.  Held, not  usurious:  Garrity  v.  Ciipp,i 
Baxt.  86.  A  and  B  entered  into  partnership.  A  advanced 
capital  on  the  bonds  of  B,  who  was  the  active  i)artner.  On  A's 
retiring  from  the  firm,  B  gave  him  a  bond  for  the  amount  of  capi- 
tal advanced,  and  his  share  of  the  profits,  amounting  to  twelve 
per  cent,  and  also  a  bond  of  indemnity  against  the  debts  of  the 
concern.  Hdd,  not  usurious:  Iliislon  v.  Moorhead,  7  Pa.  St.  45. 
A,  a  leather-dealer,  applied  to  B  to  accommodate  him  with  a 
note  on  which  he  could  raise  money.  B  refused,  but  took  from  A 
an  agreement  to  deliver  a  certain  quantity  of  hides  on  a  certain 
day,  or  to  pay  a  note  which  B  then  made  and  delivered  to  A, 
and  which  A  sold  to  C  at  a  discount  of  ten  per  cent.  B  re- 
ceived the  hides,  and  when  sued  by  C  upon  the  note,  pleaded 
usury.  Held,  that  B  was  liable:  Maas  v.  Chatfield,  90  N.  Y. 
303. 

§  2449.  Sales  of  Land  or  Chattels.  —  On  a  sale  of 
chattels  or  land,  a  seller  may  demand  a  larger  price  for 
a  sale  on  credit  than  for  cash,  but  the  contract  is  not 
usurious.''  But  where  property  is  sold,  and  the  purchaser 
pays  more  than  legal  interest  on  tlie  price  under  the 
name  of  rent,  this  is  usurious.'  So  where  land  is  sold  at 
a  cash  price,  and  time  is  given  on  a  portion  of  the  pur- 
cliase-money,  and  a  greater  rate  of  interest  than  that 
allowed  by  law  is  charged  on  such  deferred  payments,  the 
contract  is  usurious."*     A  loan  of  money  to  a  corporation 


'  Valentine  i'.  Conner,  40  N.  Y.  24S; 
100  Am.  Dee.  476. 

-  Hogg  V.  lliiffner,  1  Black,  115; 
Bi'doks  V.  Avery,  4  N.  Y.  225;  Brown 
?'.  Gardner,  4  Lea,  145;  Gilinore  v. 
Foiguson,  23  Iowa,  220;  Ball  v.  Rice, 
5N.  Y.  :il5. 

'*  Scofield  V.  McNaught,  52  Ga.  69; 


Phelps  V.  Bellows,  53  Vt.  539.  Rent 
will  not  be  taken  as  a  cover  for  usury, 
unless  it  is  so  excessive  that,  taken  in 
connection  with  other  facts,  it  aflFortls 
a  prosumpsion  that  such  i.s  the  intent: 
Sessions  v.  Richmond,  1  R.  I.  208. 
'  Irvin  V.  Mathewa,  75  Ga.  739. 
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on  condition  that  the  lender  shall  he  employed  in  an 
official  position  where  he  is  not  needed,  and  paid  a  very 
large  salary,  though  the  place  is  in  fact  a  sinecure,  is 
usurious/ 

Illi'strations. — A  proposes  to  sell  to  B  a  certain  property 
for  ten  tliousand  dollars  cash,  or  for  twenty  thousand  dollars 
payable  in  installments.  B  accepts  the  latter  method. 
The  contract  is  not  usurious:  Hngc/  v.  Buffner,  1  Black,  115. 
A  asri'cd  to  build  houses  for  fifty-four  thousand  seven  hun- 
dred dollars,  payable  in  annual  installments,  to  bear  interest 
at  seven  and  one  half  per  cent.  The  legal  rate  of  interest 
was  six  per  cent.  Held,  that  if  the  interest  was  part  of  the 
contract  price  of  the  houses,  the  contract  was  not  usurious: 
Gmeme  v.  Adams,  23  Gratt.  225;  14  Am.  Kep.  130.  A  note 
given  in  purchase  of  land  stipulated  that  interest  to  be  paid  on 
deferred  payments  constituted  a  part  of  the  price  of  the  land. 
Held,  that  such  interest  was  not  usurious:  Oriiell  v.  Snudlry,  1 
Duvall,  358.  A  party  sold  a  number  of  cows  on  a  contract  to 
return  double  the  number  of  the  same  description  at  the  end  of 
four  years.  Held,  not  usurious:  Spencer  v.  Tildcn,  5  Cow.  144. 
Stock  was  purchased  at  par  which  was  worth  but  ninety  per 
cent,  and  the  purchaser  gave  his  note  for  such  par  value  on 
legal  interest;  it  clearly  appeared  that  the  transaction  was  not 
intended  as  a  loan.  Held,  not  usurious:  Willoughby  v.  Comstock, 
3  Edw.  Ch.  424. 

§  2450.  Sale  of  Choses  in  Action. — For  like  rea- 
sons, the  sale  of  a  promissory  note  or  bill  of  exchange, 
after  it  is  put  in  circulation,  at  a  discount  exceeding 
the  legal  rate  of  interest,  is  not  usurious.*  And  this 
is  so  even  where  the  note   is  an  accommodation  note.' 


'  GritFm  v.  New  Jersey  Co.,  11  N.  J. 
Eq.  49. 

^  Lloyd?'.  Keech,  2  Conn.  175;  7  Am, 
Dec.  'J.5(i;  Belden  v.  Lamb,  17  Conn. 
441;  Nichols  v.  Frearaon,  7  Pet.  103; 
Alabiuua  etc.  Co.  v.  Hall,  58  Ala.  1; 
Freeman  v.  Britten,  17  N.  J.  L.  191; 
Cram  v.  Hendricks,  7  Wend.  5C9; 
Munn  V.  Commission  Co.,  15  Johns. 
44;  8  Am.  Dec.  2)9;  Flemmingw.  Mul- 
litjan.  2  McCord,  173;  13  Am.  Dec. 
707;  Kam.say  v.  Clark,  4  Humph.  244; 
40  Am.  Dec.  045;  Holmes  v.  Williams, 
10  Paige,  326;  40  Am.  Dec.  251;  Bailey 
V.  Smitli,  14  Ohio  St.  396;  84  Am.  Dec. 


385.      Contra,   Sylvester  v.   Swan,   5 
Allen,  134;  81  Am.  Dec.  734. 

»  Veazie  Bank  v.  Paulk,  23  Me.  li'S. 
In  Dickorman  v.  Day,  31  I(jwa.  44,  7 
Am.  Kep.  156,  the  conHicting  autlmri- 
ties  on  this  point  are  collected.  'I'he 
court  say:  "It  is  uniforndy  held  tliat 
where  a  pronussory  note  has  b.ua 
fairly  made,  and  there  is  no  usury  l)e- 
tween  the  original  parties,  so  Uiit  the 
payee  has  ae([uired  a  legal  riglil  to  sue 
the  maker  thereon,  he  may  thvu  dis- 
pose of  it  at  any  rate  of  discouut  irnin 
its  face,  and  the  purchaser  will  hive  a 
right    to    enforce    its    full    paymeut 
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So  a  sale  of  bank  stock,  at  whatever  price,  is  not  usuri- 


ous. 


§  2451.  Usury  by  Corporations. — Tf  a  charter  forbid 
a  corporation  to  take  more  than  a  certain  rate  of  interest, 
the  taking  of  a  higher  rate  is  usury.*     And  provision  in  a 

Dowo  ?'.  Schutt,  2  Denio,  (521;  l)ix  v. 
Van  VVyck,  2  Hill,  522;  Hoi  ford  v. 
Hliitchf()r(l,2Sanil.  Ch.  149;  Kni^'litsy. 
Putnam, 3  Pick.  184;  Cliurcliillc.  .Siiter, 
4  Miisa.  150,  102;  Van  Shaack  i:  .Staf- 
ford,  12  Pick.  lHt5;  Sauerwoin  i'.  Brun- 
ner,  1  Har.  &  G.  474;  Metcalf  v. 
Watkins,  1  Port.  57;  Coukcy  r.  Forest, 
3flill  &  .1.  483;  Carlisle  v.  Hill,  10  Ala. 
398;  Williams  v.  Banks,  11  Md.  108; 
Corcoran  v.  Powers,  6  Ohio  ."^t.  19; 
Bossange  v.  Ross,  29  Barb.  57i5;  Syl- 
vester  v.  Swan,  5  Allen,  134;  81  Am. 
Dec.  734;  Whitten  v.  Hayden,  7  Allen, 
407;  Catlin  v.  Gunter,   11  N.Y.  308; 

02  Am.  Dec.  113;  Clark  v.  Sisson,  22 
N.  Y.  312.  On  the  other  hau.l,  the 
courts  of  many  other  of  the  states 
hoM  that  the  defense  of  usury  cannot 
be  set  up  against  the  ])ureliaser  of  an 
accommodation  note  taken  at  a  greater 
rate  of  discount  than  legal  interest, 
unless  such  purchaser  have  knowledge 
of  the  character  of  tho  paper.  Tlie 
cases  liolding  this  view  are  the  follow- 
ing: Otto  V.  Durege,  14  Wis.  571; 
Whitworth  v.  Adams,  5  Kami.  333; 
Taylor  v.  Bruce,  (Hlmer,  42;  Jackson 
V.  Fassitt,  33  Barb.  045;  Sherman  v. 
Black  man,  24  111.  347;  Byrne  v.  Gray- 
son, 15  La.  Ann.  457;  Smith  v.  Beach, 

3  Day,  208;  Middletown  Bank  v.  Je- 
rome, 18  Conn.  448;  Humphrey  v. 
Clark,  27  Conn.  381;  Gaul  v.  Willis,  26 
Pa.  St.  257;  4  Am.  Law  Rev.  5501; 
Ramsey  v.  Clark,  4  Humi)li.  244.  In 
our  opinion,  this  latter  view  is  the 
more  reasonable  and  just,  and  more 
in  harmony  with  well-settled  princi- 
ples." 

'  Greenhow  v.  Harris,  6  Munf.  472; 
8  Am.  Dec.  751;  Brockeubrough  v. 
Spindlt!,  17  Gratt.  33. 

2  Bank  v.  Swayne,  8  Ohio,  257;  32 
Am.  Dec.  707;  Planters'  Bank  v. 
Sliarp,  4  Smedes  &  M.  75;  43  Am. 
Dec.  470;  Russell  v.  Failor,  1  Oliio  St. 
327;  59  Am.  Dec.  G31;  Hill  v.  Barre 
Bank,  15  Fed.  Rep.  432.  See  Na- 
tional Banks,  Title  II.,  Corporations. 


against  the  maker:    Nichols  v.   Fear- 
son,   7  Pet.  103;  Powell  v.  Waters,   8 
Cow.  085;  Rice  r.  Mather,  3  Wend.  02; 
Cram    v.    Hendricks,    7    Wend.    .'509; 
Munu  V.  Commission  Co.,  15  Jolins.  44; 
8  .Am.  Dec.  219;  Rapelyo  «.  Anderson, 
4  Hill,  472;    Holmes  i>.  Williams,   10 
Paiye,  32t);  40  Am.  Dec.  2.10;  Holford 
r.  lilatcliford,  3Sand.  Ch.  149;  Church- 
ill  r.    Suter,   4    Mass.    102;    Lloyd   w. 
Keach,  2  Conn.  175;  7  Am.  Dec.  256; 
Freiich  v.  (irindlo,  15  Me.  103;  Farmer 
V.  Sewall,  10  Me.  450;  May  v.  Camp- 
hell,    7    Humph.    450;    Saltmar.sh    v. 
Planters'    and    Merciiants'    Bank    of 
Mobile,   17  Ala.  701.     But  in  respect 
to  an  accommodation  note  sold  or  ne- 
gotinted  at  a  grt^ater  rate  of  discount 
than  legal  interest,  the  authorities  are 
not  uniform;  some  of  tho  v.     es  holding 
that  till!  purchaser  of  such  note  from 
the  payee,  being  the  first  party  paying 
luiytiiing  for  it,  is  therefore  the  lirst 
owner,  and  that,  as  the  payee  before 
the  sale  of  the  note  had  not  acquired 
n  legal   right  to  sue  tho  accommoda- 
tion  maker,  the  purchaser  must  pay 
the  fnll  face  of  the  note,  or  the  trans- 
action   M'ill     be    usurious;     that,    aa 
b(!tween   the   maker  and   the  payee, 
the  note  is  without  consideration  and 
void  in  the  hands  of  the   payee,  and 
becomes  valid  only  upon  being  nego- 
tiated to  a  1)0)1(1  Jhle  purchaser,  and 
hence  a  party  who  buys  an  accommo- 
dation note  before  it  has   been  used 
for  any   business   purpose,   stands   in 
the  same  situation,  in  respect  to  the 
defense  of  usury,  as  if   he  were  the 
payee     Tiamed     therein,     and     this, 
tluiugh  he  had  no  knowledge  that  the 
note  was  accommodation  paper,   and 
supposing   it   to    be    business    paper. 
Tlie  cases  holding  this   view   are   as 
follows:  Aelx'v  i'.  Rapelye,  1  Hill,  10; 
Holmes  /'.  Williams,  10  Paige,  .32();  40 
Am.  Dec.  250;  Jones  «.  Hake,  2  Johns. 
Can.  00;  ^Vilkie  c.  Roosevelt,  3  Johu.s. 
C'as.  00;  Mumi  v.  Commission  Co.,  15 
Jolms.  44;  Powell  v.  Waters,  17  Johns. 
170;  Oram  v.  Hendricks,  7  Wend.  509; 
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batik  clmrtor  authorizing  tlie  Lank  "to  pay  and  receive 
such  rate  of  interost  na  may  be  mutually  agreed  upftn  " 
doe.s  not  authorize  charging  a  rate  unlawful  for  others.' 
In  several  stiUt'S  it  is  provided  that  no  corporation  shall 
be  allowed  to  set  up  the  defense  of  usury  in  any  action;' 
nor  can  a  surety  of  a  corporation  set  it  up.'  A  statute 
j)rovidiiig  that  no  corporation  "shall  hereafter  interpose 
the  defense  of  usury"  applies  to  contracts  made  before 
the  jiassage  of  the  act,  though  then  in  suit.* 

g  2452.  Devices  to  Cover  Usury  —  Form  of  Contract 
not  Regarded.  —  The  form  of  the  contract  is  not  regarded 
by  the  courts,  who  are  vigilant  in  looking  at  the  real 
transaction,  notwithstanding  its  form.*  It  is  not  neces- 
sary, in  order  to  constitute  usurv,  that  more  than  tiie 
legal  rate  per  cent  is  stipulated  for.  It  is  sufficient  if 
more  is  taken.'  If  what  appears  on  its  face  to  be  a  sale 
be  really  a  loan,  "no  shift  or  contrivance,  however  dis- 
guised, can  avail  to  evade  the  statute.'"  If  a  transaction 
was  in  reality  an  agreement  for  forbearance,  the  fact  that 
it  took  the  form  of,  and  that  the  parties  agreed  that  it 
should  be  considered,  an  exchange  of  paper  cannot  con- 
ceal its  usurious  nature.*  When  the  manifest  intention 
of  the  transaction  is  a  loan  at  a  usurious  rate,  it  is  not 
the  less  illegal  because  of  an  attempt  to  disguise  it  as  a 


*  Tishimincjo  Savings  Inst.  v.  Bu- 
chanan, 00  Mias.  49ti. 

^  Stiiiison'a  American  Statute  Law, 
4835. 

*  Rosa  V.  Butterfield,  .S.3  N.  Y.  665; 
Freeze  %\  Drownell,  35  N.  J.  L.  285; 
10  Am.  Uep.  239. 

*  Town  of  Danville  v.  Pace,  25  Gratt. 
1;  18  Am.  Uep.  603. 

^  Seott  V.  Lloyd,  9  Pet.  446;  Wil- 
liams V.  Williams,  15  N.  J.  L.  255; 
Hewitt  V.  Dement,  57  111.  500;  Van 
Tassell  v.  Wood,  12  Hun,  388;  Mitchell 
f).  Preston,  5  Day,  100;  Corcoran  v. 
Powers,  6  Ohio  St.  19;  Black  v.  Ryder, 
5  Daly,  304;  Rosa  v.  Dogtjett,  8  Nel). 
48;  Sanner  v.  Smith,  89  111.  123;  31 
Am.   Bep.   70;    Elstou  v.    Keely,  34 


Minn.  409;  Chapman  v.  Clark,  5 
Mackey,  527. 

«  Wright  V.  Elliott,  1  Stew.  391 . 

'  Tarilevoau  ?'.  >inith,  '  din,  175; 
3  Am.  I)t>(  "'-'7  uackeuhii.s  c.  Saycr, 
62  N.  '''  .>vtle  V.  Lo'.m,  1  A. 

K.  Ma-  ,  ;   Ford  r.  H'     ock,  3G 

Ark.  2  liarrr.  Collier,  .,  Ala.  .'W; 
Collier  /  '■  irr,  64  \la.  543;  Dunli.im 
7).  Gould,  11)  Johi  -.  367;  8  Am.  Doc. 
323;  lluffin  V.  A  inntrong,  2  Hawks, 
411;  11  Am.  Dec.  774;  Clagiu  r. 
Creditors,  2  La.  114;  20  Am.  Dec.  ."JOO; 
Hewitt  V.  Dement,  57  111.  500;  Mat- 
calf  V.  Pitcher,  6  B.  Mon.  529;  John- 
son V.  Smith,  39  Iowa,  549. 

^  Nickersoa  v.  Babcouk,  23  111.  5G1. 
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'o  I'o  t-vo„t.v.five  ,,cr  «.„t       ' 'f  ".""  '"  '">  Pai.l  l..v  hi,,, 

'"  ''0  ■■olur„o,l  „,  ,;„  „„,„';  l['""J'  ">"1  tlH,  c,.j,i,„|  i, 
P-""  ",«"  tl,„  bornnvor      •;!  "•""    "''"'"  "^  ^<-^  i,„- 

;""''■"-  lo,„,„  torotai,.   .Ltof  t  ,  T"  T"  """■'■"''S"  to 

_^  'f    '0  evade  Iho  ..tututo;      nl n  ^^-^^  ''«'"  to  bo  a 

'""  l"-'™.tl'o  tra„'a„,io,;i  ";^,;,'^  "  '  '"^■'  ="  «"  '-^rbi. 
-.,o„  fair  on  ib  ft,,  Idlv  ";  ^*'''^'"-'- "  t,.a„s. 
:i7'-.  of  fact  for  the  nry^T,  '°  <"^"''"  "-O'  i»  a 
""-'rost  at  a  specified  rate  "  up„„  n.'"  "  ''"""'"  ""-""« 
I';'y'.We  a,„„.ally  ..  the  reserv"  '  ^""""'tof  »uch  not' 
«Wo.sc,„i.a,.„„„„^  is  not  usu:,o:s"  """'  '"'"•"-'  I-)- 
that  tlie  owner  .no,r  ^"^"®,'s  ''^ro  convovod  iinnn 

McAr.   144      A  ™,  usurious:    ^Vf,./?'    Z;   '^i'"''' ^'^'"tpcr 

;  I;  n.ler  ..  Driver,  40  A,k  60  .  '  '"  i'"  '=«" 

» '7,:  "■  '■"■""■  ="  ^"■■=^-  ^-^^'lS'']"  --i  M«- 

,,  '^"wdall  I,.  Lenox  ovi      m  1-0-  ^'^^^owell,    4   Ij.jv.    ^    » 
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from  "due  until  paid."  The  first  six  months'  interest  was  paid 
in  adviince,  and  after  maturity  many  installments  of  interest, 
at  fifteen  per  cent,  were  paid,  usually  every  six  months  in  ad- 
vance, for  several  years.  Held,  usurious:  Sanner  v.  Smith,  89 
111.  123;  31  Am.  Rop.  70.  Agave  to  B  depreciatcii  bank  notes, 
taking  a  note  for  tlieir  nominal  amount,  p;».yable,  at  a  future 
day,  in  specie,  with  interest.  Held,  usurious:  Warfield  v.  7)'ns- 
well,  2  Dana,  224.  Partners  in  the  banking  business  agreed 
that  each  should  be  allowed  six  and  one  half  per  cent  interest 
annually  on  the  average  amount  of  his  deposits,  and  should  be 
charged  ten  per  cent  on  the  amount  of  his  overdrafts.  Held, 
not  usurious:  Payne  v.  Freer,  91  N.  Y.  43;  43  Am.  Rep.  640. 

§  2453.  Bonus  or  Commission.  —  A  broker's  commis- 
sion on  the  money  loaned,  in  addition  to  the  legal  interest, 
is  not  usurious,  provided  it  is  a  bona  fide  charge  for  extra 
trouble  and  expense.^  And  in  a  number  of  cases  it  is 
held  that  this  principle  covers  any  bona  fide  service  or  ex- 
pense rendered  or  incurred  by  the  lender  himself,  who  may 
legally  exact  a  bonus  or  commission  from  the  borrower.' 
In  other  cases  it  is  held  that  if  the  lender  exact  a  bonus 
from  the  borrower  in  addition  to  legal  interest,  the  trans- 
action is  usurious.' 


§  2454.  Agent  Receiving  Bonus  or  Illegal  Interest  — 
When  Principal  Bound.  —  If  a  bonus  is  charged  by  the 
agent,  or  he  otherwise  extorts  an  illegal  commission  from 
the  borrower  wiiliout  the  knowledge  of  the  principal,  the 


'  Suydam  v.  Westfall,  4  Hill,  211; 
Hall  *,'.  Daggett,  6  Cow.  G53;  Nourse 
V.  Priiiie,  7  Johns.  Ch.  69;  11  Am.  Dec. 
40.3;  Boardaman  v.  Taylor,  66  Ga.  638; 
Eddy  V.  Badger,  8  Biss.  2.S8;  Matthews 
V.  Coe,  70  N.  Y.  239;  26  Am.  Rep. 
5S3;  Cockle  v.  Flack,  93  U.  S.  344; 
Whiter.  Dwyer,  31  N.  J.  Eq.  40;  Mor- 
ton V.  Thurber,  85  N.  Y.  550;  Smith  v. 
Price,  '2  Heisk.  293.  Contra,  Haven  v. 
Hudson,  12  La.  Ann.  660;  Stark  v. 
Sperry,  6  Lea,  441;  40  Am.  Rep.  47. 

2  Van  Tassell  v.  Wood,  12  Hun,  388; 
Dayton  v.  Moore,  30  N.  J.  l\.  543; 
Morton  V.  Thurber,  85  N.  Y.  550;  At- 
lanta etc.  Mining  Co.  v,  Gwyer,  48  Ga. 
11;  Eatou  v.  Alger,  2  Abb.  App.  5; 


Eldridge  w.  Reed,  2  Sweeny,  loS; 
Cockle  V.  Flack,  93  U.  S.  344;  Tintter 
V.  Curtis,  19  Johns.  160;  10  Ain.  Dec. 
211;  Thurston  v.  Corne,  38  N.  Y. 
281;  Hall  v.  Daggett,  6  Cow.  O.lli;  Ue 
Forest  i".  Strong,  8  Conn.  513;  Haigir 
V.  McCulloch,  2  Denio,  119;  Alattluws 
V.  Coe,  70  N.  Y.  239;  26  Am.  llei). 
583. 

»  Walter  w.  Foutz,  52  Md.  147;  An- 
drews V.  Poe,  30  Md.  485;  Famiiiigt'. 
Dunham,  5  Johns.  Ch.  122;  9  Am.  l>ec. 
283;  Hewitt  v.  Dement,  57  111.  oUO; 
Harris  v.  Wicks,  28  Wis.  108;  Havca 
Hudson,  12  La.  Ann.  6;W;  Kttu lunl  v, 
V.  Bull,  5  B.  Mon.  140;  Stark  v.  .^purry, 
6  Lea,  411;  40  Am.  Dec.  47. 
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latter  is  not  affected  thereby.*  This  is  the  rule  adopted 
in  most  of  the  cases,  though  there  are  also  decisions  to  the 
effect  that  the  receipt  of  unlawful  interest  or  a  bonus  with- 
out the  knowledge  of  the  principal  renders  the  transac- 
tion usurious.*  So  where  a  guardian  takes  a  bonus  for 
lending  his  ward's  money  to  one  who  knows  the  owner- 
ship of  the  money,  the  transaction  is  not  usurious.'  But 
if  the  principal  has  knowledge  of  the  transaction,  or  con- 
sents to  or  ratifies  the  agent's  act,  he  is  bound  by  it,  and 
charged  with  the  illegality  of  the  contra' ^^  And  in  the 
case  of  a  general  agency,  knowledge  by  tl  e  principal  will 
be  presumed.*  If  an  agent  for  loaning  money  takes  a  se- 
curity in  his  own  name  as  principal  for  usurious  interest, 
the  borrower,  supposing  him  to  be  the  principal,  may 
afterwards  plead  usury.® 

§2455.    Negotiable  Paper  —  Bona  Fide  Holder.  —  In 

some  states  it  is  held  that  if  negotiable  paper  is  given  on 
a  usurious  contract,  it  is  void  in  the  hands  even  of  an  in- 
nocent holder  for  value,'  while  in  others,  the  defense  of 
usury  cannot  be  set  up  as  against  a  bona  fide  holder  for 
value.*     In  Tennessee,  if  the  usury  does  not  appear  on  its 


'  Estevez  v.  Purdy,  66  N.  Y.  446; 
Condit  V.  Baldwin,  21  N.  Y.  219;  78 
Ain.  Dec.  137;  Bell  v.  L.  y,  32  N.  Y. 
10.");  Conover  w.  Van  Me  er,  18  N.  J. 
K'j.  lol;  Moore  v.  Bogart,  19  Hun, 
227;  Mannings.  Young,  28  N.  J.  Eq. 
SOS;  Aclicsonv.  Chase,  28  Minn.  211; 
Miiir  V.  Savings  Inst.,  16  N.  J.  Eq. 
537;  fiokey  r.  Knapp,  44  Iowa,  32; 
Van  Wyck  v.  Watters,  81  N.  Y.  .S52; 
Biaiiiit,'er  v.  Bounland,  87  111.  513;  29 
Am.  Rop.  69;  Boylstoa  v.  Bain,  90  111. 
28.J;  Ciane  v.  Hubel,  7  Paige,  413; 
Boiirdinau  v.  Taylor,  66  Ga.  638.  This 
riilu  applies,  although  the  agi-ut  and 
principal  are  husband  and  wife:  Brig- 
ham  V.  Myers,  61  Iowa,  397;  33  Am. 
Rep.  140. 

■'  Philo  r.  Butterfield,  3  Neb.  2.56; 
Cheney  v.  White,  6  Neb.  261;  2.')  Am. 
Rup.  487;  Cheney  v.  Eberhart,  8  Neb. 
123. 


*  Fellows  V,  Longyor,  91  N.  Y. 
324. 

*  Algur  V.  Gardner,  54  N.  Y.  360; 
Payne  v.  Newconib,  100  111.  611;  39 
Am.  Rep.  69;  Boroheling  v.  Tretz,  40 
N.  0.  Eq.  502. 

^  Austin  V.  Harrington,  28  Vt.  1.30; 
Rogers  v.  Buckington,  33  Conn.  81; 
McFarland  v.  Carr,  16  Wis.  259. 

*  Erickson  v.  Bell,  53  Iowa,  627;  36 
Am.  Rep.  247. 

'  Wilkie  r.  Roosevelt,  3  Johns.  Caa. 
206;  2  Am.  Deo.  149;  King  c.  .lolmson, 
3  McCord,  365;  Churchill  v.  Sutcr,  4 
Mass.  156;  Young  r.  Berkley,  2  N.  H. 
410;  Powell  ?;.  Waters,  8  Cow.  669; 
Solomons  v.  Jones,  3  Brev,  54;  5  Am. 
Dec.  538. 

"  Creed  v.  Stevens,  4  Whart.  223; 
Wendlebone  v.  Parks,  18  Iowa,  546; 
Otto  V.  Dingge,  14  Wis.  571. 
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face,  a  usurious  note  is  held  to  be  valid  to  the  extent  of 
the  principal  and  legal  interest.  If  the  note  be  void,  any 
security  for  the  note  is  also  void;  but  if  partially  valid, 
the  security  is  valid  to  the  same  extent.'  A  note  has  no 
legal  inception  in  the  hands  of  one  to  whom  it  was  de- 
livered without  consideration  b}'  the  maker,  for  the  pur- 
pose of  raising  money  for  the  benefit  of  either,  and  a 
negotiation  of  it  by  such  holder  upon  a  usurious  consid- 
eration renders  it  inoperative  and  void  in  the  hands  of  a 
third  person.^  When  the  holder  of  a  usurious  note  trans- 
fers it  for  value,  without  indorsement,  representation,  or 
knowledge  of  its  illegality,  he  does  not  impliedly  warrant 
its  validity,  and  no  action  can  be  maintained  against  him 
by  the  purchaser  to  recover  damages  for  the  loss,  nor  for 
the  purchase-money,  on  the  ground  of  failure  of  consider- 
ation.' 


■■i* 


§  2456.  Bank  Discounts  and  Exchange. — AVliere  a 
bank's  discounts  are  higher  than  allowed  by  its  charter, 
they  are  usurious.*  So  where  exchange  is  charged  as  a 
means  of  obtaining  more  than  the  legal  interest,  it  is 
usury.*  "Exchange"  on  a  note  payable  at  home  ren- 
ders it  usurious.*  It  is  not  usury  in  a  bank  authorized  to 
deal  in  exchange  to  charge  the  market  rates  of  exchange 
on  time  bills  taken  for  loans  of  money.' 

§  2457.    Where  Loan  or  Undertaking  is  Hazardous.— 

It  is  laid  down  in  some  cases  that  where  the  contract  or 
security  is  hazardous,  the  lender  may  take  more  than  legal 
interest,  to  compensate  or  insure  him  for  the  risk;*  as 


»  McFerrin  v.  White,  6  Cold.  499. 

*  Catlin  V.  Gunter,  11  N.  Y.  3G8;  62 
Am.  Dec.  113. 

"  Littauer  v.  Goldman,  72  N.  Y.  506; 
28  Am.  Rep.  171. 

*  Planters'  Bank  v.  Sharp,  4  Smedes 
&  M.  75;  43  Am.  Dec.  470;  Butter- 
worth  V.  Pecare,  8  Bosw.  671. 

''  Cornell  v.  Barnes,  26  Wis.  473; 
Oliver  etc.  Bank  v.  Wallbridge,  19  N. 


Y.  134;  Andrews  v.  Pond,  13  Pet.  (1;1; 
Price  V.  Lyons  Bank,  .33  N.  Y.  55;  8S 
Am.  Dec.  368.  See  Marviue  v.  lly- 
mers,  12  N.  Y.  223. 

*Mixi;.  Madison  Ins.  Co.,  11  Ind.  117. 

'  Buckingham  v.  McLean,  13  How. 
151. 

*  Spencer  v.  Tilden,  5  Cow.  144; 
Morrison  v.  McKinnon,  12  Fla.  552; 
Thorudike  v.  Stone,  11  Pick.  183;  torn. 


w 
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Bank  i\  Nolan,  8  Mis^  SOS      T„  t  i      i 
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anleil,  it  is  usury  "  ^        "*^" 

^gM\'iI,ou  ..  Kilburu,  1  J.  J.  Marsh. 


litis,  24  Minn.  43.  '^'  "^"*« 

•'  Horn  ('.  Niisli,  1  Iowa  "Oi.  ro  a 

^o  11.  .■i24;  Davis  i-.  Ri,ler,  5H  II]   ,u^' 
cle.;""T  "•  ^"^'^''  «7  HI.  96;  Alexan-' 
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terest  out  of  the  loan  in  advance.'  Although,  as  we  have 
seen,  compound  interest  is  disallowed  by  some  courts  as 
contrary  to  public  policy,^  yet  the  compounding  of  inter- 
est is  held  not  to  be  usurious.'  Charging  interest  on 
monthly  balances,  according  to  the  custom  of  stock- 
brokers, does  not  constitute  usury.* 

§  2460.  Forbearance,  or  Extension  of  Time.  — An  agree- 
ment  to  forbear  to  enforce  a  demand,  or  to  extend  the 
time  of  payment  in  consideration  of  the  payment  of  in- 
terest at  more  than  the  legal  rate,  is  usurious.*  Where  a 
note  is  given  on  a  usurious  contract,  and  partly  paid,  a 
new  note  given  for  the  balance  is  likewise  usurious.'' 

Illustrations.  —  A  note  for  five  hundred  dollars  became  duo, 
the  holder  took  a  new  note  for  that  sum  and  a  note  for  fifty 
dollars  for  forbearance  for  sixty  days.  Held,  usurious,  ami 
both  notes  void  under  the  statute:  Motte  v.  Dorrell,  1  Mc- 
Cord,  350;  10  Am.  Dec.  675.  A  owes  B,  and  B  owes  C.  An 
agreement  between  A  and  C  that  C  should  give  B  further  tinio 
upon  a  payment  of  extra  interest  by  A  is  not  usurious:  Glea- 
son  V.  Childs,  52  Vt.  421. 


>  English  V.  Smock,  34  Ind.  1!5;  7 
Am.  Hep.  215;  Bank  v.  Smoot,  2 
McAr.  371;  Parker?'.  Cousins,  2Gratt. 
.372;  44  Am.  Dec.  .372;  Meyer  v.  Mus- 
catine, 1  Wall.  384;  Newall  v.  Bank, 

12  Bush,  57;  Goodrich  v.  Reynolds,  31 
111.  490;  83  Am.  Dec.  240;  Hawks  v. 
Weaver,  40  Barb.  164;  Brown  t;.  Van- 
dyke, 8  N.  J.  Eq.  795;  55  Am.  Dec. 
250;  Magruder  v.  Bank,  18  Ark.  9. 

^  See  ante,  §  2443. 

"Culver  V.  Bigelow,  43  Vt.  249; 
Miner  v.  Bank,  53  Tex.  559;  Woods  v. 
Rankin,  2  Heisk.  46;  Com'rs  v.  King, 

13  Fla.  461;  Austin  v.  Bacon,  28  Wis. 
416;  Jones  v.  Vandyke,  8  N.  J.  Eq.  795; 
55  Am.  Dec.  250;  Stewart  v.  Fetree,  55 
N.  Y.  621;  14  Am,  Rep.  353;  Hale  v. 
Hale,  1  Cold.  233;  78  Am.  Dec.  491; 
Fitziiugh  V.  McPherson,  3  Gil).  4U8; 
Quimby  v.  Cook,  10  Allen,32;  Tylee  i\ 
Yates,  3  Barb.  222;  Fobes  v.  Cautfield, 
3  Ohio,  18;  Sinclair  v.  Peebles,  3  CoM. 
584.  Contra,  Kimbrough  v.  Lukius, 
70  Ind.  373;  Cox  v.  Brcokshire,  76 
N.    C.   314;   Masoa   v.    Cslleuder,   2 


Minn.  350;  72  Am.  Dec.  102;  Leonarl 
V.  Patton,  106  111.  91. 

♦  Hatch  V.  Douglas,  48  Conn.  110; 
40  Am.  Rep.  154. 

*Cobb  V.  Morgan,  83  N.  C.  211; 
Paulliug  11.  Creaj^h,  54  Ala.  640;  Rd^a 
V.  Doggett,  8  Neb.  48;  Ro.solirmigh  r. 
Ansloy,  1^5  Ohio  St.  .37;  (ilissou  i: 
Newton,  1  Hayw.  (N.  C.)  XU;  1  Am. 
Dec.  559;  Gibson  v.  Fri.stoo,  1  Cull, 
62;  1  Am.  Dec.  502;  Motte  v.  Doinll, 

1  McCord,  3.50;  10  Am.  Dec.  (IT.); 
Swartwout  v.  Payne,  19  Johns.  'J!)4; 
10  Am.  Dec.  228;  Erwiu  v.  L.)\vr,\ ,  2 
La.  Ann.  314;  46  Am.  Dec.  54.");  (iatcs 
t'.  Hockenthal,  57  111.  5;i4;  II  Am  Kiip. 
45;  Galesburg  Bank  v.  Davis,  lOS  HI. 
033. 

"  Warren  v.  Crabtree,  1  Me.  107;  10 
Am.  Dec.  51;  Flemming  v.  MuHi^mii, 

2  McCord,  173;  13  Am.  Dec.  707_; 
Reynolds  f.  Carter,  12  Leigh,  lOli;  'M 
Am.  Dec.  642.  Contra,  State  Bank  '■. 
Ayers,  7  N.  J.  L.  1.30;  11  Am.  I»oc. 
5;{5;  Chadbourn  v.  Watts,  10  M.iss. 
121;  0  Am.  Dec.  100. 
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such  i^ouS  :'':Lr„r:  :f  "'^^  ^""'  "™'^''  -" 

collateral '    But  «h    *'*'?"'"'  ">  the  usurious  lender  as 

security  .itho::;roiftfr'"^"™'^ 

his  hands."    '•  If  tbe  i,l!  1  f      ^  """"^''  "  '^  ^-""d  "> 
repent,  and  by  m  t' «  '  ^""'^  '°  "'<>  transaction 

surrendered  a  newn  ""■"'""  "'"  "^""°"^  security  be 
>egal  inte:est';a7,LTb:V''r  '''."I  ^"'"  'o""-'  -»' 
lender  knows  th;Tthe  or,!  aUoT  '  '™"  """^'^  «- 
a>vareoftheborrower-aob1e^f  k/-"'  "'"™'"''  ■•'"<»  ^^ 
Where  the  promislr   „      ''  "'^'^'ni'-g  the  new  loan.' 

promisor  m  a  usurious  contract  makes  it  the 

I  " 'ir- --- K?i  ||"'"«^a 

':  '^^y""'^  Bank,  33  N   Y   Tv  ^'^    /         10  Johns.  J 85;  6  Am.  Di-c   -iovi  ^' 

k"™.  1  Ueaio,  133  "'   ''«'>«nMp.     Keteli,,,,,,  7  Hiil   +14  '■»''"=■■»• 

'Smith  ,.  S.«ia„d,  10  Micl,.  US;    Am^li'l'.p''-^"''-'"-'  «"  V"-  <i«9;  S 
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consideration  of  a  new  contract  with  a  third  person,  not 
a  party  to  the  original  contract,  or  to  the  usury  paid  or 
reserved  on  it,  and  tlie  Mew  contract  is  not  a  contrivance 
to  evade  the  statutes  against  usury,  the  new  contract  is 
not  usurious;'  as  where  a  bond  executed  by  three  per- 
sons for  a  loan  of  money  at  usurious  interest  is  subse- 
quently superseded  by  a  new  bond  for  the  amount  of  the 
former  bond,  principal  and  interest,  which  new  bond  is 
signed  by  two  persons,  strangers  to  the  former  bond,  as 
principals,  and  by  one  of  the  former  obligors  as  surety." 
An  obligation,  valid  in  its  inception,  is  not  invalidated 
by  a  usurious  agreement  for  the  extension  of  the  time 
of  payment.*  A  contract  legal  when  made  will  not  be 
avoided  by  a  subsequent  agreement  to  pay  usurious  in- 
terest.'* Thus  a  security  made  on  a  good  and  bona  fide 
consideration  is  not  made  invalid  by  a  subsequent  usu- 
rious assignment.^ 

Illustuations.  —  A  advanced  money  to  pay  a  mortgage, 
taking  a  second  mortgage  to  secure  the  advance.  The  latter 
was  declared  void  for  usury.  Held,  that  it  did  not  affect  tlu; 
first,  which  could  be  enforced  by  A:  Patterson  v.  Birdsall,  04 
N.  Y.  204;  21  Am.  Rep.  609.  A  borrowed  of  B  three  thousand 
six  hundred  dollars  on  his  note  and  mortgage,  and  on  his  ask- 
ing to  borrow  some  more,  which  she  did  not  have,  she  ?old  the 
three-tliousand-six-hundred-dollar  note,  to  a  purchaser  whom 
he  furnislied,  for  three  thousand  four  hundred  dollars;  and  A 
then  borrowed  the  three  thousand  four  hundred  dollars,  and 
secured  the  same  by  his  note  and  mortgage  for  three  thousand 
six  hundred  dollars,  allowing  her  the  two  hundred  dollars  in 
compensation  for  the  discount,  and  for  expenses  in  examining 
the  title  to  the  property  mortgaged  to  secure  the  second  loan. 
Held,  that  there  was  no  usury:  Comstock  v.  Wilder,  61  Iowa, 
274. 


»  Call  V.  Palmer,  116  U.  S.  98. 

*  Drake's  Kxucutor  v.  Cliandler,  18 
Gratt.  nO!);  !)S  Ain.  Dec.  76-'. 

^  Swartuoiit  v.  Payne,  10  Johns. 
294;  10  Am.  Due.  2'.'8;  Real  Estate 
Co.  V.  Keech,  69  N.  Y.  248;  2o  Am. 
Hop.  181;  T.Tlumo  v.  Taylor.  27  N.  J. 
E.i.  SO;  Wnisted  liauk  v.  Wobb,  39 
N.  Y.  325;  100  Am.  Doc.  435. 


*  Chastain  v.  Johnson,  2  Bail.  574; 
York  Bank  v.  Asbury,  1  Kiha.  '2'M; 
Emmons  v.  Barnes,  4  Daly,  148;  Swart- 
wout  V,  Payne,  19  Johns.  294;  10  Am. 
Dec.  228;  Farmers'  Bank  i'.  Jo-slyu, 
37  N.  Y.  355. 

*  Bush  V.  Livingston,  2  Caincs  Cas. 
66;  2  Am.  Dec.  316. 
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§  2462.  Usurious  Interest  may  be  Recovered  back  — 
Set-off. —  111  most  states  usurious  interest  may  be  re- 
covered back,^  while  in  some  such  an  action  is  not  per- 
mitted.'' But  the  payment  must  have  been  voluntary,  to 
estop  the  borrower.  Thus  in  Illinois,  where  the  usurious 
interest  had  been  paid  to  a  bona  fide  indorsee  of  the  note, 
it  was  held  that  the  maker  might  recover  it  from  the 
payee,  this  being  an  involuntary  payment,  as  the  maker 
could  not  set  up  the  defense  of  usury  against  a  l)ona  fide 
indorsee  before  maturity.'  In  some  states  such  relief  is 
given  by  statute;  but  it  is  also  held  that  those  statutes 
are  cumulative,  and  that  the  right  to  recover  l)ack  usuri- 
ous interest  is  a  common-law  riffht.'*  A  sealed  release  of 
all  claims  for  usurious  interest,  executed  at  the  time  the 
loan  was  made,  is  no  bar  to  a  suit  to  recover  the  amount 
usuriously  paid.^  So  a  party  sued  on  the  debt  may  set 
off  the  excessive  interest  paid  by  him.^  Where  usurious 
interest  is  paid  on  a  note  after  its  execution,  it  amounts 
to  a  payment  of  so  much  on  the  principal;  and  if  the 
amount  thus  paid  exceeds  the  principal,  it  may  be  re- 
covered back.'' 


•  Albany  v.  Al.bott,  61  N.  H.  313; 
Wliuatoii  r.  Hil)l)ar(l,  20  .Johns.  290; 
11  Am.  Dec.  2S4;  riiilautliropic  Bldg. 
Ass'u  V.  -McKuiglit,  35  Pa.  St.  470; 
Nat.  Bank  v.  Lewis,  81  N.  Y.  15; 
Grow  V.  Albcc,  19  Vt.  540;  Ware  v. 
Bennett,  18  Tex.  794;  Hodge  i.\  Ow- 
ings,  5  T.  B.  Moti.  94;  Webb  v.  Wil- 
shiro,  20  Me.  40G;  West  v.  MecMoek, 
IG  Oliio  St.  417;  Coughman  v.  Drafts, 
1  Rich.  E(i.  414;  Zeigler  v.  Scott,  10 
Oa.  389;  54  Am.  Dec.  .395;  Wood  v. 
Kenny,  19  Ind.  68;  Willie  v.  Green,  2 
N.  11.  333;  Bond  v.  Jones,  8  Smedea 
&  M.  308;  Fay  v.  Lovejoy,  20  Wis. 
403. 

''  Latham  ?'.  Building  Ass'n,  77  N. 
C.  125;  Woolfolk  V.  Bird,  22  Minn. 
341;  Qiiinn  v.  Boynton,  40  Iowa,  304; 
Haddun  v.  Inness,  24  111.  381;  Perkins 
i:  Conant,  29  HI.  184;  81  Ain.  Dec. 
H05;  Rutherford  v.  Williams,  42  Mo. 
IS;  Manny  v.  Stockton,  34  111.  30(5; 
Carter  v.  Moses,  39  111.   539;  Nichols 


V.  Skcel,  12  Iowa,  .300;  Spurlin  v. 
Milliken,  16  La.  Ann.  217;  Dirktirsou 
V.  Raleigh  Building  A.s.s'a.  Sy  N.  C. 
37.  Where  one  has  rueovurod  in  the 
United  States  courts  tiie  statutory 
penalty  against  a  natiouiil  bank  for 
taking  usurj',  he  cannot  maintain 
assumpsit  m  the  state  courts  for  the 
excess  above  legal  interest:  Hill  v. 
Barre  Bank,  56  Vt.  582. 

"  Woodworth  ?'.  Huntoon,  40  111. 
131;  89  Am.  Dec.  340. 

*  Palmer  r.  Lord,  6  .Johns.  Ch.  65; 
Porter  v.  Mount,  41  Barb.  5()1. 

^  Herrick  v.  Dean,  54  Vt,  568. 

«  Hass  V.  Flint,  8  Blackf.  67:  Bart- 
low  V.  Bond,  3  Dana,  591;  Clark  v. 
Hunter,  2  Spear,  83;  Far  well  ?'. 
Myer,  35  III.  41;  Threa.lgill  v.  Tim- 
berlakc,  2  Head,  395;  Herrinu  r, 
Woodhull,  29  111.  92;  81  Am.  Dec. 
297. 

'  Mussclman  v.  McElhenny,  23  lud. 
4;  85  Am.  Dec.  445. 
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Where  judgment  is  obtained  for  principal  and  usurious 
interest,  the  latter  cannot  be  recovered  back  in  an  actioji 
at  law.  The  judgment  operates  as  an  estoppel,  and  tlio 
party  should  have  interposed  the  defense  in  the  first  ac- 
tion.' Equity,  however,  has  in  some  instances  granted 
relief  in  such  cases.''  The  reservation  of  an  illegal  rate  of 
interest  does  not  prevent  recovery  of  the  principal  and 
legal  interest  thereon.' 

Illustrations.  —  A  paid  usuriouR  interest  on  four  notes.  lie 
was  sued  upon  a  fifth  note.  Held,  that  he  could  not  set  up  by 
way  of  defense  the  usurious  interest  paid  on  the  other  notes: 
Riddle  v.  Rosenfeld,  103  111.  600.  At  the  request  of  S.,  and  for 
his  benefit,  A.  borrowed  money  of  L.  on  a  usurious  contract  to 
loan  to  S.  Held,  that  A.  could  not  recover  of  S.  the  usury  paid 
by  him  to  L.:  Swift  v.  Adkins,  2  Lea,  137.  A  person  wrong- 
fully converted  a  promissory  note,  and  collected  the  amount 
due  on  the  note,  together  with  the  usurious  interest,  which  was 
contracted  for  on  the  note.  Held,  that  he  was  liable  to  account 
for  the  full  amount  collected,  including  the  sum  for  the  usuri- 
ous interest:  Allison  v.  King,  25  Iowa,  56. 

§  2463.  Penalties  also  Recoverable.  —  In  some  states, 
also,  certain  penalties  for  taking  unlawful  interest  are  by 
statute  recoverable.* 


§  2464.  Relief  in  Equity.  —  Equity  will  also  relieve 
against  a  usurious  contract.*  But  "  the  right  to  this  relief 
only  exists  where  from  the  form  of  the  security  the  defense 
cannot  be  made  available  at  law,  or  where  the  instrument 
sought  to  be  avoided  is  a  cloud  upon  the  title  to  land,  or 
some  other  necessity  for  the  interposition  of  a  court  of 


>  Hopkins  v.  West,  S3  Pa.  St.  109; 
Lawless  w.  Blakely,  4  T.  B.  Mon.  488; 
McDonald  v.  Smith,  53  Vt.  33;  Dooley 
V.  Stipp,  26  111.  86;  Moseley  v.  Smith, 
21  Tex.  441;  Bank  v.  Stevens,  1  Ohio 
St.  233;  59  Am.  Dec.  619;  Bartholo- 
mew V.  Yaw,  9  Paige,  165. 

^  Lawless  v.  Blakely,  4  T.  B.  Mon. 
488;  Dooley  v.  Stipp,  26  111.  86;  Doub 
V.  Barnes,  1  Md.  (Jh.  137;  Thompson 
V.  \Vare,  8  B.  Mon.  26. 

»PhUadelphia   etc.    R.    R.   Co.   v. 


Lewis,  33  Pa.  St.  33;  75  Am.  Dec. 
574. 

*  Nat.  Bank  of  Gloversville  v.  .lolm- 
son,  104  U.  S.  271;  Gruber  v.  Bank, 
87  Pa.  St.  465.  To  create  a  forfeiture 
under  United  States  Revised  Statu tts, 
sections  5197,  5198,  it  is  only  neccKsary 
that  the  usurious  interest  has  been 
"taken,  received,  or  charged";  the 
note  need  not  bear  interest  on  its  f.icy: 
Auburn  Bank  v.  Lewis,  75  N.  V.  51(3. 

*  2  Pomeroy's  Eq.  Jur.,  sec.  937. 
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equity  is  shown."'  And  to  entitle  a  person  to  relief  in 
equity,  lie  must  pay,  or  oifer  to  pay,  the  debt  and  legal 
interest.*  A  party  praying  an  injunction  to  stay  {>roc'('ed- 
ings  at  law  on  a  usurious  contract  must  bring  into  court 
the  money  actually  due  upon  the  contract,  with  lawful 
interest.^  A  mortgagor  cannot  obtain  an  injunction  to 
restrain  a  sale  under  the  power  of  sale  in  the  mortgage, 
which  was  given  to  secure  a  note  for  money  loaned,  on 
the  ground  that  the  note  is  infected  with  usury,  unless  he 
tenders  to  the  mortgagee  the  sum  borrowed,  with  legal 
interest.* 

§  2465.  Who  may  Plead  Usury. — The  defense  of  usury 
is  personal  to  the  party  himself,  his  privies  or  representa- 
tives, and  cannot  be  set  up  by  a  stranger  to  the  transac- 
tion,* Thus  in  an  action  by  the  indorsee  agninst  the 
maker  of  a  note,  usury  between  the  indorser  and  intlorsee 
cannot  be  set  up;^  nor  can  creditors  before  jud^nuent;'' 
nor  a  second  mortgagee  or  encumbrancer,  as  to  a  prior 


»  Allerton  v.  Belden,  49  N.  Y.  .S78; 
Marks  r.  Morris,  2  Munf.  407;  .i  Am. 
Due.  4S1 :  Greer  v.  Caldwell,  14  Ga. 
207;  58  Am.  Dec.  553. 

'^  Fiuiiiiug  V.  Dunham,  5  Johns.  Ch. 
122;  9  Am.  Deo.  283;  Eslava  v.  El- 
more, 50  Ala.  587;  Anthony  v.  Law- 
son,  M  Ark.  628;  Reitze  v.  Foeste,  30 
Wis.  t)!)3;  Tooke  i.\  Newman,  75  111. 
215;  Hill  V.  Reifsuider,  39  Md.  429; 
Parnell  i'.  Vaughan,  82  N.  C.  l.'U; 
Morgan  v.  Schermerhorn,  1  Paige,  544; 
19  Am.  Dec.  449;  Williams  v.  Fitz- 
hugh,  37  N.  Y.  453;  Bauglior  v.  Nel- 
son, 9  Gill,  299;  52  Am.  Dec.  094; 
Welch  u.  VVadsworth,  30  Conn.  149; 
70  Am.  Dec.  23(i.  See  Morrison  v. 
Miller,  40  Iowa,  84. 

"  Rogers  V.  Rathbun,  1  Johns.  Ch. 
3G7;  Niitchell  v.  Oakley,  7  Paige,  08. 

*  Antluiny  v.  Lawson,  34  Ark.  028. 

''  Conwell  V.  Pumphrey,  9  lud.  135; 
68  Am.  Dec.  Oil;  Satford  v.  Vail,  22  111. 
327;  Ransom  v.  Hays,  39  Mo.  445; 
Loomis  V.  Eaton,  32  Conn.  550;  Fenno 
V.  Sayre,  3  Ala.  458;  Cain  v.  (ximon,  30 
Ala.  108;  Cutcheu  v.  Culemau,  3  lud. 


5C8;  Farmers'  Bank  v.  Kimmel,  1 
Mich.  84;  Clapp  ?;.  Hansou,  15  Me. 
345;  Drake  v.  Lowry,  14  Iowa,  125; 
Taylor  t'.  Jackson,  5  I'aly,  497;  (iwynu 
V.  Lee,  9  (Jill,  137:  .Stanlmpc '•.  Kemp- 
ton,  30  Me.  118;  Drake  v.  Chamller, 
18  Gratt.  909;  98  Am.  Dec.  702;  Mc- 
Artliur  r.  Sclicnck,  31  Wis.  073;  11 
Am.  Rep.  643;  Mordecai  u.  Stewart, 
37  Ga.  304;  Lehman  v.  Marsiiall,  47 
Ala.  302;  Pritchett  t\  Muhell,  17 
Kan.  355;  22  Am.  Rep.  2-^7;  Lie  r. 
Feamster,21  W.  Va.  108;  45  Am.  Rep. 
549;  Stephens  v.  Muir,  8  In  i.  352;  05 
Am.  Dee.  704;  Ladd  v.  \\';iii;in,  35 
N.  H.  421;  09  Am.  Dec.  o5l;"Stein  v. 
lud.  Building  Ass'n,  18  lud.  237;  81 
Am.  Dec.  353. 

"  Cowles  V.  McVickar,  3  Wis.  725; 
Armstrong  v.  tJibson,  31  Wis.  01;  11 
Am.  Rep.  599;  Conwell  r.  rumpiirey, 
9  Ind.  135;  08  Am.  Dec.  Oil.  Contra, 
Lloyd  V.  Keach,  2  Conn.  175;  7  Am. 
Dec.  256. 

'  Graham  v.  Moore,  7  B.  Mon.  53; 
Carow  V.  Kelly,  59  Barb.  239;  Mills 
V.  Canily,  1  Boaw.  159. 
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mortgiigo  or  cnciimbranoo;'  nor  the  pnrclmscr  of  a  more 
equity  of  redemption.*  The  right  to  avoid  a  chvim  for 
usury  does  not  pass  l)y  an  assignment;  tlie  assignee  enn 
only  take  advantage  of  the  defense  by  a  purcliase  of  the 
property  on  which  the  security  is  a  lien.'  A  purchaser 
of  land  at  an  assignee's  sale  sold  subject  to  a  mortgage 


•  Powell    V.    Hunt,    1 1    Iowa,    430j 
Pritchutt  ('.  Mitchell,  17  Kan.  .'iV);  22 
Am.  Ktp.  287;  Ready  v.  Hucl)ncr,  40 
Wis.    792;    32    Am.    ll.i).    71'.».      In 
PritclKitt  V.  Mitchell,  17  Kan.  3").),  22 
Am.  Rep.  287,  the  court  say:  "Can  a 
second    mortgagee   plead   usury   in   a 
prior  mortgage?    Can  he  do  it  eitlior 
to  defeat  oi-  poitpone  tiie  lion  of  such 
prior  mortgigu?    Authorities  are  well 
divided   ou    this   question.     Tiiat    ho 
can,  is  afflrnied  in  Indiana,   Pennsyl- 
vania,   Oliio,   New   York,    Marylanil, 
anil   New  Jersey:   Cole  v.   Ransemcr, 
2G  Ind.  !»4;  (ireene  v.  Tyler  &  Co.,  39 
Pa.  JSt.  3()1  (though  under  the  present 
statute  tin;  opposite  ruling  seems  to 
to  obtain:  Miner's  Trust  Co.   v.  Ro.se- 
herry,  2  L.  Si  Eij.  Rep.  47S);  Uni(m 
Bank  i\  liell,  14  Oliio  St.  200;  Brooks 
V.  Avery,  4  N.  Y.  225;  Post  w.  Dart, 
8  Paige,  039;  Banks  r.   McClellan,  24 
24  Md.  02;   87  Am.  Dec.   ")94;  Cum- 
mins V.  Wire,  0  N.  J.  Eq.  73.     That 
he   cannot,    is  affirmed   in   Alabama, 
Connecticut,  Illinois,  Iowa,  Kentucky, 
Michigan,    Missouri,    Vermont:    Cain 
?>.    Gimou,    30   Ala.    108;    Fielder    v. 
Varner,  4.")  Ala.  429;  Loomis  v.  Eaton, 
32  Conn.  y.lO;  Adams  v.  Robertson,  37 
111.  45;  Powell  L\  Hunt,  11  low.a,  430; 
Huston    V.    Stringham,   21    Iowa,    30; 
Carmichael  v.  BoiKish,  32  Iowa,  418; 
Campbell   v.  Johnston,   4  Dana,   177; 
F.  &  M.  Uuik  V.  Kimmel,  1  Mich.  84; 
Ransom  v.  Hays,  39  Me.  445;  Austin 
V.  Chittenden,  33  Vt.  553.     These  last 
two  cases   were  not  mortgage  cases, 
but  the  decisions  plainly  indicate  the 
judgments    of    the   courts    upon    the 
question.     See  also  3  Parsons  on  Con- 
tracts, 122;  Ladd  y.  Wiggiu,  35  N.  H, 
421;    09  Am.   Dec.    551;    De  Wolf   v. 
Johnson,    10   Wheat.    307;    (Ireen    v. 
Kemp,  13  Mass.  515.     We  incline  to 
the  latter  view,  and  to  regard  tlie  plea 
ot  usury  as  a  personal  privilege.    When 
the  parties  to  a  contract  are  willing  to 


abide  by  its  terms,  why  should  one 
not  a  party  thereto  be  permitted  to 
interfere?  If  the  dol)ts  were  uuso- 
cured,  no  one  would  tiiink  tiiat  tlio 
Hueond  creditor  had  any  right  to  in- 
terfere.  Tiio  payor,  by  payment  of 
the  lirst  note  according  to  its  terms, 
and  without  insisting  on  any  plea  of 
usury,  migiit  so  diminish  his  means  ;h 
to  render  liimself  unable  to  pay  tiio 
second  note,  but  still  that  would  not 
give  tlie  liolder  of  the  second  tlie  riglit 
to  restrain  such  paj'ment.  And  :lie 
rule  would  bo  tlie  same  if  the  securi- 
ties for  the  two  notes  were  separate 
and  distinct.  Why,  then,  slxmid  the 
mere  giving  of  a  single  security  for 
the  two  notes  enable  the  holder  of  the 
second  to  interfere?  " 

■^  Green  v.   Kemp,   13  Mass.  515;  7 
Am.  Dec.  109;  Lee  v.  Stiger,  30  N.  J. 
Eq.  010;  Ferris  v.  Crawford,  2  Deiiio, 
595;  Wells  v.  Chapmati,  13  Barb.  3(11. 
In  2  Jones  on  Mortgages,  sec.   044,  it 
is  said  that  the  correct  rule  is  that  the 
defense  cannot  be  set  up  if  the  pur- 
chaser has  assumed  the  mortgiige  or 
agreed  to  pay  it:  Himgh  v.  Horsey,  30 
Md.    181;   11  Am.   Rep.   484;    Cramer 
V.  Letter,  20  Oliio  St.  59;  20  Am.  Hop. 
750;  (Jonover  v.  Herbert,  24  N.  J.  ¥..[. 
120;  Reading  r.  Weston,  7  Conn.  W'.',; 
18  Am.   Dec.   89;  Stephen  v.   Muir,  8 
Ind.  352;  05  Am.  Dec.  704;  Bridge  v. 
Hubbard,  15  Mass.  103;  8  Am.  Dec.  SO; 
Ferris  v.  Crawford,  2  Denio,  595;  dart- 
ley  y.  Harison,  24  N.  Y.  171;  Freeman 
V.   Ault,  44   N.  Y.  50;   McArtlnir  r. 
Scheiick,   31  Wis.   073;  11  Am.  Kep, 
043;  Morris  v.  Floyd,  5  Barb.  130;  Do 
Wolf  y.  Johnson,  10  Wheat.  307.    Ami 
that  where  he  has  not  done  so,  he  iii;iy 
sot  up  the   defense:    Berdau  v.  Soil^;- 
wick,  44  N.  Y.  020;   Brooks  %\  Avery, 
4  N.  Y.  225;  Cole  v.  Savage,  10  rai^c, 
583;  Shufelt  v.  Shufelt,  9  Paige,  137; 
37  Am.  Dec.  387. 

3  BuUard  v.  Raynor,  30  N.  Y.  107. 
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ciinnot  sot  up  usury  against  the  mortgage'  A  mortgagor 
of  chattels  after  he  has  sold  thorn  cannot  bring  an  action 
to  cancel  the  mortgage  on  the  ground  of  usury .'^  A  surety 
cannot  avail  himself  of  usurious  interest  paid  hy  his  prin- 
cipal on  a  non-negotiahlo  note,  in  reduction  thereof;'  nor 
can  a  surety  who  has  given  his  own  note  in  part  payment 
of  his  principal's  usurious  note  plead  usury  in  an  action 
upon  his  own  note.*  One  who  satisfies  a  judgment  by 
giving  a  note  for  the  amount  cannot,  when  sued  upon  the 
note,  [dead  that  usurious  interest  entered  into  the  judg- 
ment.* 

But  it  is  held  that  judgment  creditors  may  avail  them- 
selves of  the  plea  of  usury;"  or  an  assignee  or  trustee  for 
the  benefit  of  creditors;^  or  a  receiver;*  or  an  accommoda- 
tion indorser;^  or  the  purchaser  of  real  estate  at  a  sale 
under  a  mechanic's  lien  as  to  a  prior  mortgage.'" 

§2466.  Waiver  by  Borrower  —  Estoppel.  —  The  bor- 
rower, after  the  loan  is  made,  may  waive  the  forfeiture  or 
penalty.'^     A  party  to  a  bill  or  note  may  be  estopped  by 


'  Nance  v.  Gregory,  6  Lea,  343;  40 
Am.  Rep.  41. 

''  Jainea  v.  Oakley,  1  Abb.  Pr. 
324. 

^  Lamoille  Bank  v.  Bingham,  50  Vt. 
105;  28  Am.  Rep.  490. 

*  Culver  V.  Williern,  48  Iowa,  26;  30 
Am.  Rep.  385. 

MJipaou  r.  Shanklin,  83  Ind.  147. 

«  Di.K  V.  Van  Wycjk,  2  Hill,  522; 
Thompson  v.  Van  Vecliten,  27  N.  Y. 
iJliS;  .Mason  r.  Lord,  40  N.  Y.  170; 
Pliillips  V.  Walker,  48  (U.  55;  Butler 
r.  Meyer,  17  Ind.  77;  Carow  v.  Kelly, 
59  Barl).  239.  Contni,  Carmichael  v. 
Bodlish,  32  Iowa,  418;  Good  r.  Uraut, 
7()  Pa.  8t.  52;  McKinney  r.  Hotel  Co., 
12  llei.sk.  104;  Beiisley  v.  Homier,  42 
Wi.s.  (131. 

'  Beach  V.  Fulton  Bank,  3  Wend. 
573;  Pratt  v.  Adam.s,  7  Paiye,  (i39; 
Tam]>lin  v.  Wentworth,  [)'.)  M^a.ss.  03; 
Corcoran  v.  Powers,  0  Ohio  .St.  19; 
Tiffany  v.  Boatman's  Inst.,  18  Wall. 
375;  Moure  v.  Jones,  215  Vt.  739; 
Pearsall  v.  Kingslaud,  3  Edw.  Ch.  195. 


Contra,  Nichols  v.  Bellows,  22  Vt.  581; 
54  Am.  Dec.  So. 

»  Palon  V.  Johnson,  46  Barb.  21;  50 
N.  Y.  49. 

MVeimor  v.  Shelton,  7  Mo.  2.37; 
Dunscomb  /'.  liunker,  2  Met.  8;  War- 
ren V.  Crabtree,  1  Mo.  107;  10  Am. 
Dec.  51. 

'"  Knickerbocker  Life  Ins.  Co.  v. 
Hill,  G  Tliomp.  &  C.  285. 

"  An  agreement  to  waive  nsury,  and 
not  to  set  it  up  as  -i  dcfeiiHe,  is  void; 
Mabee  r.  Crozier,  22  Hun,  '-•()4.  "After 
the  loan  has  been  made,  and  he  is  not 
under  the  necessity  of  borrowing  or  of 
forljearancu,  and  when  the  remedy  of 
the  statute  is  fully  in  his  own  hands, 
and  within  liis  control,  he  is  considered 
legally  competent  to  waive  it,  and  upon 
this  point  the  rules  of  tlie  court  have 
been  very  severe  and  stringent,  and 
that  he  must  exercise  his  privilege  with 
the  utmost  promptness  au'l  diligence, 
or  otherwise  no  relief  will  be  all'orded  ": 
Mc Arthur  r.  Scheuck,  31  Wia.  073;  II 
Am,  Rep.  043. 
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his  own  acts  or  represontations  from  sotting  up  the  do- 
fenso  of  usury.*  Wliero  a  person  borrowing  money  on  a 
mortgage  covenants  that  it  is  a  valid  lien,  and  subject  to 
no  dof'ense,  ho  and  his  privies  are  estopped  from  sotting 
up  the  defense  of  usury  against  it.'  A  covenant  by  the 
mortgagee  and  affidavit  by  the  mortgagor  that  the  mort- 
gage was  valid  has  been  held  to  estop  them  and  those 
claiming  under  them  from  setting  up  usury  against  a 
hoiia  fide  purchaser.'  The  lender  cannot  set  up  the  usury 
to  avoid  the  contract  he  has  entered  into.*  A  corporation 
cannot  plead  usury  in  defense  to  a  suit  upon  its  own  obli- 
gation.' 

§  2467.    Usury  must  be  Pleaded— Porm  of  Plea.— The 

defense  of  usury  must  be  specially  pleaded;  it  cannot  be 
made  on  the  trial.®  It  is  not  admissible  under  non  assump- 
sit.'' The  interest  on  a  usurious  contract  may  be  recovered, 
unless  the  party  affected  by  the  usury  sets  up  the  usury 
in  his  answer,  and  tenders  the  principal  sum.®  The  usury 
laws  of  another  state  must  be  proved;  the  court  will  not 
take  judicial  notice  of  them.' 

§  2468.  Evidence  to  Support  Plea. — The  defense  of 
usury  must  be  sustained  by  strict  proof.*"  Where  the  facts 
relied  on  are  susceptible  of  a  different  explanation,  usury 
is  not  proved."    So  a  written  contract  will  not  be  declared 


*  Hunyerford  Bank  v.  Dodge,  30 
Barb.  O'iS;  Masou  v.  Anthony,  3  Abb. 
App.  208;  Strong  v.  Mfg.  Co.,  37  N. 
Y.  Sup.  Ct.  285.  Representations  by 
an  aucoinrnodation  indorser  that  note 
sued  on  was  business  paper  held  not 
to  estop  him  from  pleading  usury; 
Truscott  V.  Davis,  4  Barb.  495. 

''  Union  Dime  Savings  Inst,  v,  Wil- 
mot,  94  N.  Y.  221;  46  Am.  Rep.  137. 

*  Real  Est.  Co,  v.  Seagreave,  49 
How.  Pr.  489.  But  see  Payne  v. 
Bundiam,  4  N.  Y.  Sup.  Ct.  678;  62 
N.  Y.  69. 

*  Billington  v.  Wagoner,  33  N.  Y. 
31;  La  Farge  v.  Hester,  9  N.  Y.  241; 
Draper  v.  Trescott,  29  Barb.  401. 


*  Frazier  v.  Trow's  Printing  and 
Bookbinding  Co.,  24  Hun,  281.  See 
ante,  Title  Corporations. 

«i\lorford  v.  Davis,  28  N.  Y.  481; 
Bush  V.  Bush,  7  B.  Mon.  53;  Ncwall 
V.  Nixon,  4  Wall.  572;  Frank  v.  Mor- 
ris, 57  111.  138;  11  Am.  Rep.  4. 

'  Frank  v.  Morris,  57  111.  138;  11 
Am.  Rep.  4. 

*  Rock  River  Bank  v.  Sherwood,  10 
Wis.  2.30;  78  Am.  Dec.  669. 

»  Klinck  V.  Price,  4  W.  Va.  4;  C  Am. 
Rep.  268;  Balfour  v.  Davis,  14  Or.  47. 

'•  Frank  v.  Morris,  57  111.  138;  11 
Am.  Rep.  4. 

•>  Sujette  V.  Wilson,  13  Or.  514; 
HoUaday  v.  HoUaday,  13  Or.  523. 
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fi'iiso  proof  If  nH  "  """'■y  ''  '<''  »P  ""  a  <lo- 

i"  3uit  was  oxee::^  !;  oT        tit  ^l:;;.;"  '"«  ""'« 
is  retained,  and  no  reason  T 1  ,•  ''"  """'"y 

may  be  in/crred  "  'V'anafon  is  given,  usury 


•  Egbert  V.  Peters,  35  Minn.  312. 
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Part  IV.  — THE  DISCHAKGE  OF  THE  CON- 
TRACT. 


CHAPTER  CXVn. 

ALTERATION  OF  INSTRUxMENTS. 

§  2409.  Alteration  of  instruments  generally — Effect  of  is  to  avoid  them. 

§  2470.  Alteration  by  a  stranger. 

§  2471.  Alteration  before  exeeution  or  delivery. 

§  2472.  Alteration  by  accident  or  mistake. 

§  2473.  Alteration  Ly  consent  —  Ratification. 

§  2474.  Alteration  must  be  material  —  Wliat  alterations  are  and  are  not  ma- 
terial in  writings  —  Contracts  and  deeds  generally. 

§  2475.  In  bonds. 

§  2476.  In  negotiable  paper, 

§  2477.  In  insurance  policies. 

§  2478.  Filling  blanks  in  instruments  —  Negligence  of  maker. 

§  2479.  Presumptions  as  to  alterations  —  Burden  of  proof. 

§  2480.  Recovery  upon  original  consideration. 

§  2481.  Elfect  of  an  alteration  upon  sureties 

§  2482.  Release  of  principal  discharges  furety. 

§  2483.  Discharge  by  new  agreement  —  Other  cases. 

§  24 S4.  Guaranty  of  performance  of  duties. 

§  2485.  Wlien  surety  not  dit.eharged. 

§  2439.  Alteration  of  Instruments  Generally  —  Effect 
of  is  to  Avoid  Them.  —  An  alteration  of  an  instrument 
is  something  by  which  its  meaning  or  language  is  changed, 
either  in  a  material  or  immaterial  particular/  and  by 
the  party  entitled  to  the  instrument;  tor  if  done  by  a 
stranger,  without  the  participation  of  the  party  interested, 
it  is  a  spoliation  or  mutilation  of  the  instrument,  not 
changing  its  legal  operati;>n,  so  long  as  the  original  wilt- 
ing reinj  ins  legible.''  It  is  a  doctrine  of  the  law  that  if 
a  written  instrument  is,  after  the  execution  and  delivery, 
altered  in  a  material  point  by  the  promisee,  without  the 

»  Morrill  v.  Otis,  12  N.  H.  466.  97  Am.  Dec.  443.     See  the  next  sec- 

'  Bridges  v.  Winters,  42  Miss.  135;     tiou. 
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-■-cannot  affenvaMLZ :'i,"f  '?;;"''  "^^  ''-'"-e, 
"5 -egards  tl.o  p„rty  „.l,o  „,  J,    i      ^. ''"  ""'■•■"ion,  so  f„,. 
vitiates  the  instrument  a»on         " ''"■^'«"''"''>^  for  it 
affected  by  it.     "  It  is  L      ^"'■"'■'  ''™"  "^  '"  tcnns  not 
'!""  "-a'toration  is  r;;':r'  '"  '1.0  objection  to  say 

other  party  to  the  agreeme!,!  c<»"Plai„s.-     The 

"-  on-ginal   state  possiUy  J  „td    ,     T^"^"' !'^°-»8 
erasure.     And  as  to  what  J,!  ^^'  "'"  "''"'^i-alion  or 

f- «S.co„,ent,  he  ca,;        ;:,",:"  »'-"''3-  .lone  under 
''C  cannot  refer    his  eh,i,„  Ir  .       ".  '""°'"' "^  "^ 

fo""<I  than  that  in  fac  ex  ^  ^.  °-i''"'  "S^on.ent  or 
'leoci  or  other  agreen,e  t  is  "*-  ^''^  '^""''"'on  of  a 
".ff-t  its  past  op:rati„  „      w-'       'T"™'  ''  ''"-  "ot 

'■■gilt,  or  title  vested  under  it '     u'','""  '"""' "'  '''">•  estate, 

E.iv;«,  B,.„;)-,?,i,''.  \-  ;;,.'» Am.    m,L  Sr  ,1°",':    '■»">'ne,,  „. 

r-  'Y,^""^'-t  "•  I'reston    1   ptin   '!,'';     ""*  J-'^'^'^t   the    h'n    "?''*;'> '^"^^   docs 
J,  lr,,»r  ,.   w„„,l,     12  M™,  ''jP'     191.-  17  Am.  btc    4  (     "."'S''*'*- "■ 
;.  l»y  or,  27  Mo.  2,5  ?i  '"f^  {"m     v„i,|  ,,.„     tE    ™l  1"«  il  i>  re„a,,w 


»'"' ..«' -.»* ,t,  K'rte ■;;■  ■''« "W'ptiSiV,:;  S.v  .:::■n»'■|■ 
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cate,  each  party  having  a  copy,  the  alteration  of  one  of 
them,  the  other  remaining  intact,  does  not  ailect  tlie  con- 
tract.' The  question  whether  or  not  a  paper  has  been  al- 
tered is  a  question  for  the  jury.^ 

§  2470.  Alteration  by  a  Stranger, — A  material  alter- 
ation of  an  instrument  by  a  stranger  while  in  his  posses- 
sion is  held  in  England  to  have  the  same  effect  ;>-  an 
alteration  by  a  party .^  But  in  the  United  States  ti.c  rule 
is,  that  an  alteration  made  by  a  stranger,  without  the  pro- 
curance  or  connivance  of  either  party,  will  not  avoid  tlic 
instrument.*     Thus  an   alteration    by  the  agent   of  tl 


take  to  suppose  that  an  alteration  in  a 
deed  of  couveyanoe,  after  delivery, 
operates  to  reconvey  tlie  title  to  the 
original  grantor.  A  total  dustraction 
of  the  instrument  will  not  have  that 
effeot,  but  the  title  remains  in  the 
grantee,  and  he  may  bring  ejectment 
upon  it.  The  title  passed  by  the  deed; 
it  has  performed  its  office,  and  its  con- 
tinued existence  or  integrity  is  not  es- 
sential to  the  title,  although  a  fraudu- 
lent -uid  material  change  may  disal)Ie 
the  hohler  from  bringing  an  action  up- 
on its  covenants:  1  Greenleaf  on  Real 
Property,  sec.  51)8;  Lewis  v.  Payn,  8 
Cow.  71;  18  Am.  Dec.  427;  Jackson  y. 
Gould,  7  Wend.  3G4;  Herrick  ?•.  Malin, 
22  Wend.  388;  Alexander  ?^.  Hickox,  34 
Mo.  4'.)();  8(i  Am.  Dec.  118.  Whether 
a  deed  thus  altered  may  be  usee!  in 
evidence  of  the  real  grant  is,  perhaps, 
not  well  settled.  In  Withers  v.  At- 
kinson, 1  Watts,  230,  and  in  Ciiesley 
V.  Frost,  1  N.  H.  145,  it  is  held 
that  a  fraudulent  alteration  of  a  con- 
veyance l)y  the  grantee  ui  a  material 
matter  utterly  destroys  it;  and 
while  the  title  thereby  does  not  rein- 
vest, the  deed  cannot  l)e  used  by  him 
for  any  purpose,  either  to  sustain  an 
action  upon  the  covenants  or  as  evi- 
dence (if  his  title.  Hut  in  Doe  v. 
Hirst,  3  Stark.  (JO,  and  in  Jackson  u. 
Gould,  7  Wend.  304,  an  altered 
deed  was  allowed  to  be  read  in  evi- 
dence to  sustain  the  title  created  by 
it." 

'  Lewis    V.    Payn,    8    Cow.    71;    18 
Am.  Doc.  427. 


»  Printup  V.   Mitchell,   17  Ga.  o.'j.S; 
63  Am.  Dec.  258;   Clark  v.    Eek-itoin, 
22  Pa.  .St.  507;  02  Am.  Dec.  307:   Hli.ss 
V.  Mclntyre,  IS  Vt.  400;  46  ."• ;.  l):.:. 
165. 

'^  Pigot's  Case,  11  Coke,  27  b;  Duv.,' 
son  r.  Cooper,  13  Mees.  <fe  W.  343. 

*Ford  V.  Ford,  17  Pick.  418;  War- 
ing w.  Smyth,  2  Barb.  Ch.  11!»;  47  -Xm. 
Dec.  2il9:  Davis  v.  Carlisle,  0  Alii.  7(i7; 
Piersol  v.  Grimes,  30  Ind.  121);  It.")  Am. 
Dec.  67.3;  Crockett  i\  Thonipson,  ,1 
Sneed,  342;  City  of  Boston  r.  B..i',Miii, 
12  Cush.  01;  Nicliols  r.  Jolm-on,  lU 
Conn.  Ji,.';  Ilees  )'.  Overb  ui).''i,  0  Cew, 
192;  Louis  v.  Payn,  8  Co^^.  71;  H 
Am.  Dec.  427;  Hunt  r.  (irav,  '•)')  N. 
J.  L.  227;  10  Am.  Rep.  2V.2:'Big(lo\v 
V.  Stephens,  35  Vt.  521 ;  iloyd  /•.  .Mo- 
Council,  10  Humph.  08:  Croft  *■.  White, 
30  .Miss.  445;  Lubberlug  /•.  KoliUirtcli- 
er,  22  Mo.  590;  Lee  v.  Alex.imkr,  !) 
H.  Mon.  25;  48  Am.  D.e.  412.  In 
Bridjies  v.  Winters,  42  .Miss.  Ki.j,  '2 
Am.  Rep.  598,  it  is  said:  "Ihere  is  a 
distinction  to  be  observi-d  liotween 
an  alteration  and  a  spoliatien  nf  an 
instrument  as  to  the  leg:d  coii.su- 
quences.  An  alteration  is  an  act  ilmie 
upon  the  instrument  by  wliii'h  its 
meaning  or  languaj.;e  is  chaiiu'cl.  If 
wiiat  is  written  upon  or  era.seil  froiu 
an  instrument  has  no  temh  ncy  to  pro- 
duce tliis  result  or  to  mi.slua'l  any  [kt- 
son,  it  is  not  an  alteration,  i'liis  tLTiu 
is  apjilied  when  the  act  is  drnw  liy  tlic 
party  entitled  to  the  instrnim  nt.  lint 
tlie  act  of  a  stranger,  witimut  tlie  [wi- 
ticipatiou  of  the  party  iuterested,  13  a 
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nants  has  been  left,  alters  !h''""S  '»"'"••''  eove- 
-oided,  although  fo™e;i;  ,:  r  '"'™'^^'""'  "  -  not 
"-orthepaHlesro.eenaL'':;^^-;''^  a«e.,t  of 

§  2471.   Alteration  before  Pvn«  *• 
'^^n  alteration  or  interhW  "^'^'^^^^^^"^ery^And 

and  delivery  of  an '^^^^^^^^^^^^  ^^^  before  the  execute 
^"^  an  alteration  of tno  / L?:"  "^'  ^^^^*  ^^«  ^aliditv' 
b"t  before  it  is  deli vere^rtl  the  '  '''''''  ''''  ^'^^^^  ^ 
«"rety.^  Whether  the  alter  ,t  ^'^'''  "^^"  ^^^^^^^rge  the 
t'-  execution  or  deHve  ^  iraV";"^^^^  ^^^^^  -  a^^er 
J"^^'  ^    '  ""  question  of  fact  for  the 

teit't  e"^!::"' ^^^^  or  Mistake.^An  al- 

avoid  the  instrun.ent.«         '  '''^'^"^  '^  ^"^'^tuke  will  not 

altlS  is^ntde"  b?th  ^°"^^°*- ^^tification.  -^  If  the 

-e  .p....  ........  ''''"^'^^^-'^^-i-^tru.ent' 


s.ri?*t  ^.r**'^*^-  °^  the 

"'gre>uai,i.s  IcHnbT-.'-  f  '"''gi'ial  writ- 
011  a  deed  I)v°i  ^^l  *^"'»''o''sement 
not  aff;.et't,;^^,:^'^;;f;:.tJ'-eto  will 
'•  I^or.s,  8;i  AJo   '^^'"'^  ^'g''ts:  Woore 

5-'f;  Miller  , fK;,f-f*'^,P''«ns,  35  Vt. 

'^3-  .-i  inan-i  wife  \vas  ht   f.  '""  '""''^^ 
note  m  AJHrylan.l    \,       • '^  *"  '^^"'•l  a 

Hunt  I'.  Griv   -i^^T  ^  *^-  ^  a.  )0. 
Am.  }(,.„  ';;j!.:''^^;.  f  N.  J.  J,,.  227;  10 

V'^^'-os  made  ,lur^'     tL    '^'^'  "'"^• 


rwai5!r-*=  «"""n  ..  s,,„,,3. 


8'^;  ( J.";; 'Jt  r^^-^--^'^^ « Wall! 

2  Am.  Ren    3V{    r'  ?''  ^^^  •^^"-  59J: 

5.'o;  Jones  ,,.  ih^'iV-t'^'''-  ^^<'V- 
l>i'i«liamt,.  Ae,!,!,/.-;  »'*  ?ff'  '''"'^'•«. 

^■■-jv''^  5»'A^ti  ;«/■'>■'"'.  o 

»««-.«  w/i^l    *^«om. 
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is  not  invalidated.*  One  who  procures  an  extension  on  a 
note  which,  for  an  alloration,  he  might  have  avoided 
ratifies  the  alteration.^  The  party  making  the  alteration 
must  prove  the  assent  of  the  other  party .^  This  assent 
may  be  implied  as  well  as  expressed.  Thus  where  the 
maker,  on  the  note  being  presented  to  him,  said  that  it  liud 
been  altered,  and  he  was  not  bound  to  pay  it,  but  he  would 
pay  it,  as  it  was  justly  due,  this  was  held  a  euiliciont 
assent.* 


§  2.1/4.  Alteration  must  be  Material  —  What  Altera- 
tions are  and  are  not  Material  in  Writiijgs —  Contracts 
and  Deed?j  Generally. — The  altera+ion,  in  order  to  avoid 
the  instrument,  must  be  material,  that  is,  it  must  change 
in  some  way  its  meaning  or  its  legal  effect.  An  alteration 
that  does  not  produce  this  result  does  not  avoid  the 
instrument.''^  An  alteration  of  a  written  instrument  is 
immaterial  if  neither  the  rights  or  interests,  duties  or 
obligations,  of  either  of  the  parties  are  in  any  mivnner 
changed.^  Even  though  made  with  a  fraudulent  intent, 
an  immaterial  alteration  does  not  vitiate  the  instrument,^ 

1  Camden  Bk.  v.  Hall,  14  N.  J.  L.  N.    H.    351;   Bridges   v.    Winters,  42 

583;   Hills  V.  Barnes,   11  N.    H.  395;  Miss.   135;  2   Am.    Rep.   51)S.     "\Vu 

Collins   V.   Collins,   51    Mi-ss.    311;   '24  concci%'e   that    lie  it,  discharm'd   t'roin 

Am.  Rep.  632;  Wooley  v.  Constant,  4  his  liability  if  the  altered  instruiiieiit, 

Johns.   54;  4  Am.    Doc.  246;  King  v.  supposing    it   to    be   genuine,    wcruLl 

Hunt,  13  Mo.  97;  Grinistead  v.  Briggs,  operate  diiTerently  from  the  oiif^iiKil 

4    Iowa,  559;  Funny  v.   Corwhite,   18  instrument,  whether  the  altoratimi  1  u 

Johns.  499;  Humphreys  v.  Guillow,  13  or  be  not  to  his  prejudice.     If  a  iirom- 

N.  H.  385;  38  Am.   Dec.  499;  Pelton  issory  note  payalde  at  three  niniiths 

V.  Prescott,   13  Iowa,   567;   Wilson  i\  after  date  were  altered  by  the  piiyiAiio 

Henderson,   9  Smedes  &   M.   375;   48  six  months,  or  if,  being  made  for  oiio 

Am.  Dec.  716;  Jaclcson  i'.  Jolinson,  67  hundred  pounds,  he  should  alli'r  it  to 

Ga.    167;   Canon  v.  (irigsby,    116  111.  fifty  pounds,  wo  conceive  tliat  he ooiild 

151;  56  Am.  Rep.  769.  not  sue  the  maker  upon  it  after  the 

^  Bell  V.  Mahin,  69  Iowa,  408.  alteration,  eitlier  in  its  alterid  or  ori- 

'Humphreys  t\  Guillow,  13  N.  H.  ginal   form":    Gardner   v.   WaUli,   5 

385;  38  Am.  Dec.  499.  El.  &  B.  83. 

*  Humphreys  v.  Guillow,  13  N.  H.         «  Vogle   v.  Ripper,   34  111.    100;  85 
385;  38  Am.  Dec.  499.  Am.  Dec.  298. 

*  Nichols  V.  Johnson,  10  Conn.  192;  '  Robinson  v.  Ins.  Co.,  25  Iowa,  430; 
Huntington  v.  Finch,  3  Ghio  St.  445;  Moyu  r.  Herndon,  30  Miss.  110;  Milli'r 
Pequawket  Bridge  v.  Mathcs,  8  N.  H.  v.  Reed,  27  Pa.  St.  246;  67  Am.  IVc. 
139;  Morrill  v.  Otis,  12  N.  H.  466;  459;  Miller  v.  Gilleland,  19  I'a.  St. 
Kountz  V.  Kennedy,  63  Pa.  St.  187;  3  119;  Booth  v.  Powers,  50  N.  Y.  22. 
Am.  Rep.  541;  Burnhani  v.  Ayer,  35 
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tliough  an  innocent  material  alteration  would.^  Whether 
an  alteration  is  material  is  a  question  of  law  for  the  court, 
and  not  one  to  be  left  to  a  jury.^ 

These   liave    been    held   material  alterations,  viz.:    An 
alteration  in  a  sale  note  of  goods  by  tlie  seller  adding  a 
stipulation  to  the  effect  that  damaged  goods  should  be 
taken  at  an  allowance  by  valuation;'*  altering  a  sale  note 
by  sanij^le,  by  the  buyer  inserting  tlie  words  "  of  their  own 
manufacture";''  altering  a  written  contract  of  guaranty 
by  tlie  addition  of  a  seal  to  the  signature  so  as  to  make  it 
appear  to  be  a  contract  under  soal;^  changing  the  date  for 
the  i)erformance  of  the  work  under  the  contract;"  the 
addition  of  the  name  of  the  assignee  to  an  assignment;' 
inehiding  other  property  in  a  bill  of  sale  of  goods;*  accel- 
erating the  time  of  payment  of  a  mortgage;^  even  trilling 
alterations  in   a  deed   which  has  beer»   certified  and   re- 
corded; '"  inserting  tlie  words  "it  is  to  be  good  hard  wood," 
in  a  contract  for  the  sale  of  wood;"  an  increase  of  the 
consideration  of  a  mortgage  by  the  mor  gagee,  after  deliv- 
ery, without  the  knowledge  of  the  mor[gagor;'^  a  change 
in  a  mortgage,  in  the  description  of  the  premises,  after 
the  execution,  without  the  mortgagor's  assent,  to  make  it 
conform  to  the  contract  as  he    (the  officer  making  the 
change)  understood  it;'"'  an  alteration  in  an  agreement  to 
buy  a  book,  by  the  addition  of  the  word  "  cloth,"  as  speci- 
fying the  style  of  binding,  and  by  the  insertion  of  a  price." 
These  have  been  held  immaterial,  viz.:  Interlining  a 


'  Booth  V.  Powers,  5G  N.  Y.  22;  Mil- 
ler  V.  Kecd,  27  Pa.  St.  24();  07  Am. 
Dec.  4:)!);  P'ay  v.  Smith,  1  Allen,  477; 
70  Am.  Doe.  7r)2;  Murray  r.  C^raliam, 
2'J  Iowa,  rvJO;  Marshall  v.  Gougler,  10 
Sei'g.  k  K.  164. 

-  Stephens  v.  Graham,  7  Serg.  &  R. 
■)0S;  10  Am.  Dee.  48.");  Robinson  v. 
Ills.    Co.,    25    Iowa,    4:10;    IJowers   i\ 


m, 


50  N.  V 


.-  >?•'. 


^  Davidson  v.  Cooper,  13  Mees.  &  W 
343. 

«  Getty  V.  Shearer,  20  Pa.  St.  12. 
'  Park  r.  (Hover,  23  Te.x.  469. 
MJabb  V.    Clemsou,  10  Serg.    &   R. 
410;   13  Am.  Dee.  684. 

9  Warins    v.    Smvth,    2    Barb.    CUi. 
119;  47  Alii.  Dee.  -JOO. 

'"  ^loore    V.    Bieiiiiam,    4    Biiiii.    1; 

Jewell,  2  N.  H.  543;  Steele  y.  Spencer,     Coit  r.  Starkweather,  8  Conn.  'JSO. 

1  I'et.  M'2.  ''  Sohwalm  r.  Melntyr-,  17  Wi.s.  232. 

'  Powell  r.  Divitt,  15  East,  29.  ''^  Johnson  v.  Moore,  33  Kan.  00. 

'  Mollett  V.  Wodsworth,  5  Com.  B.         '■*  Pereau  v.  Frederiek,  17  Nel).  117. 

181.  '*  Osgood  V,  Stevenson,  143  Mass.  390. 
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word  which  had  been  omitted  by  oversight,  and  which 
the  hivv  would  read  as  if  there; '  adding  in  a  mortgage  the 
name  of  the  grantor's  wife;'^  tracing  over  in  ink  a  paper 
written  in  pencil;'  changing  the  name  of  the  grantor 
copied  in  the  deed  erroneously;*  adding  the  description 

of  a  party  as  the  sheriff  of .,  etc.;*  altering  a  name  in 

a  recital.^ 


§  2475.  In  Bonds.  — The  erasure  of  the  names  of  a  part 
of  the  obligors  in  a  bond  is  a  material  alteration;^  so  the 
erasure  of  the  name  of  one  obligee  and  substituting  the 
name  of  another;^  making  a  replevin  bond  payable  to  A 
payable  to  B;^  inserting  the  amount  of  the  penalty/"  or 
increasing  it;"  or  adding  the  words  "in  specie.'"^ 

But  these  have  been  held  not  such  material  alterations 
as  to  avoid  the  bond:  Cutting  off  a  receipt  written  on  the 
margin  of  the  bond;"  obliterating  a  payment  indorricd 
on  it;"  inserting  the  name  of  the  obligor  in  the  bond 
after  he  had  executed  it;''^  adding  a  date;'"  adding  a  siil 
scribing  witness;'^  adding  the  word  "  dollars  "  after  the 
words  "five  hundred";'*  changing,  after  the  bon<l  was 
due,  of  the  rate  of  interest;'*  altering  the  numbers;'*^  mak- 
ing a  memorandum  at  the  foot  thereof,  stating  that  tlio 
obligation  was  to  bear  interest  from  its  date;^'  the  inser- 


1  W;iugh  r.  Bussell,  5  Taunt.  707; 
Hunt  ('.  Ailaras,  (5  Mass.  519. 

^  Keiulall  V.  Kendall.  Pi  Allen,  92. 

»  Reel  V.  Roark,  14  Tex.  329;  65 
Am.  Dec.  127. 

*  Panlee  v.  Lindley,  .31  111.  174;  S.*? 
Aru.  Dec.  219;  Hatch  v.  Hatch,  9 
Muiss.  307;  C  Am.  Dec.  67. 

l'igo'.'.s  Case,  11  L'oke,  26  h. 

«  Trew  IK  Hurton,  1  Car.  &  M.  533. 

'  Krigg-  )'.  (Jlen,  7  Mo.  572;  State  r 
iMke.  7  L.ackf.  27;  Martin  /;.  Thomas, 
31  Hi>w.  31.");  Ryan  I'.  Parker,  1  IreU. 
Eq.  S'.t. 

"  Hinilli  n.  Weld.  2  Pa.  .St.  54. 

•  Dolhier  ?'.  Norton,  17  Me.  307. 

10  Stite  V.  liormg.  15  Ohio.  507; 
Faniiileiier  !'.  Anderson,  15  (Miio  St. 
473,  People  v.  Brown,  2  Doug.  (Mich, )  9. 


•'  Mathis  V.  Mathis,  3  Dev.  &  B. 
60. 

'•'  Darwin  v.  Ripply,  63  N.  C.  MIS. 

'^  (ioodfcllow  V.  Inslee,  12  N.  .J.  Eq, 
355. 

'*  Siinms  v.  Taschall,  5  Ired.  27(i. 

'^  Stone  V.  Wilson,  4  McCord,  203; 
Wilder  V.  Butterlield,  50  How.  I'r, 
386. 

'«  State  V.  Miller,  3  Gill,  335. 

''  Blackwell  v.  Lane,  4  Dev.  &  B.  113; 
32  Am.  Dec.  675.  But  see  Adauii  v. 
Frye,  3  Met.  103. 

'"  Whitney  v.  Darrow,  5  Or.  41'-'. 

"Burkholderv.  Lai)p,  31  Pa.  St.  3'J:'. 

*•  Commonwealth  v.  EmiL'raiit  itu. 
Bank,  98  M.ass.  12;  93  Am.' Dee.  VX. 

'"  Tremper  o.  Hemphill,  6  Leyli,  lii'3: 
31  Am.  Deo.  G73. 
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,  3   Dev.  &  B. 

G3  N.  c.  :;h, 
12N.J.E(i, 


lee, 


5  Ireil.  270. 
McConl,  -203; 
50   How.  Pr. 

liU,  335. 
.,Dev.  &B.  113; 

\t  see  Adams  i'. 

,  5  Or.  412. 
3ira.St.;52'2. 

I)  Am' 

liiU,  S  hv\ 


tion  of  the  words  "are  liekl  and  firmly  l)Ouncl,"  where 
omitted;'  changing  tlie  christian  name  of  the  chiimant. 
and  filling  up  a  blank  left  for  the  schedule  of  tiie  prop- 
erty;^ where  the  obligee  in  a  bond  attempted  to  retrace 
part  of  the  obligor's  name,  which  had  been  blotted  with 
ink  and  obscured,  and  in  doing  so,  misspelled  it,  but  not 
so  as  to  alter  the  sound  ;^  where  a  bond  was  made  by  mis- 
take to  the  acting  sheriff,  instead  of  the  party  who  was 
to  be  protected  by  its  execution,  and  when  the  mistake 
was  discovered,  the  name  of  the  officer  was  erased,  and 
that  of  the  proper  officer  inserted;*  where,  after  the  execu- 
tion of  a  bond  given  by  the  proprietor  of  a  tobacco  ware- 
house,the  date  was  changed  from  "February "to  "March."* 

§  2476.  In  Negotiable  Paper.  —  In  the  case  of  negoti- 
able instruments,  these  have  been  held  material  alterations, 
viz.:  Altering  the  date  of  a  bill  or  note;®  adding  a  rate  of 
interest;^  adding  a  place  of  payment,"  or  a  different  place 
than  that  stated  in  the  bill;*  changing  the  words  "to  the 
order  of  A"  to  "to  A  or  bearer";"'  adding  the  words 
"bearer"  or  "order"  to  a  non-negotiable  note;"  adding 


'  Warrington  v.  Early,  3  1:1.  &  B. 
763;  Woodworth  v.  Anderson,  03 
Iowa,  503. 

«  Burchfield  v.  Moore,  3  El.  &  B. 
683;  Woodworth  v.  Bank,  10  Johiia. 
301;  10  Am.  Dee.  2.30;  Nazro  v.  Ful- 
ler,  24   Wend.   374;   Sturges  v.   Wil- 


'  We.'it.  Bldg,  Ass'n  v.  Fitzmaurice,  7 
Mo.  App.  283. 

^  State  r.  Dean,  40  Mo.  464. 

**  Dunn  V.  Clements,  7  Jones,  58. 

*  Turner  r.  I'.illagran.,  2  Cal.  520. 

^  Terry    v.    Hazlewood,    1    Duvall, 
104, 

« Brown  v.  Straw,  6  Neb.  536;  29  liams,  9  Ohio  St.  443;  75  Am.  Dec. 
Am.  Rep.  300;  Master  v.  Miller,  4  473;  Toomer  v.  Rutland,  57  Ala.  379; 
Term  Rep.   3l!0;  Hirschman  v.  Budd,     29  Am.  Rep.  722. 

L.  R.  8  Ex.  Ill;  Britton  v.  Dierker,  •  Tidmarsh  v.  Grover,  1  Maulc  &  S. 
40  Mo.  501;  2  Am.  Rep.  553;  Letcher  735;  White  v.  Mass,  32  Ala.  430;  70 
V.  Bates,  0  J.  J.  Marsh.  524;  22  Am.  Am.  Dec.  54S;  Woodworth  r.  Bauk, 
Deo.  02:  Aubuchon  v.  McKnight,  1  19  Johns.  301;  10  Am.  Deo.  2.']9. 
Mo.  312;  13  Am.  Dec.  502;  Miteiiell  '"Booth  v.  Powers,  50  N.  Y.  22; 
r.  Ringgold,  3  Har.  &  J.  150;  5  Am.  Union  Nat.  Bank  v.  Roberts,  45  Wis. 
Deo.  433;  Bank  v.  McChord,  4  Dana,  373;  MoCauley  i'.  Gordon,  04  Ga.  221; 
I'.U;    20  Am.    Dee.    398;    Stephens  v.     37  Am.  Rep.  OS;  Medles  w.  Slialler,  00 


Di 


,0:23; 


Graham,  7  Serg.  &  R.  505;  10  Am. 
Doc.  485;  Owings  r.  Arnot,  33  Mo. 
400;  Hamilton  v.  Wood,  70  Ind.  300. 
At/lrr  where  the  date  of  the  instru- 
iiiont  does  not  afl'eet  the  day  nf  pay- 
iimnt  or  tlie  amount:  Inglisli  r.  ihene- 
nuin,  5  Ark.  377;  41  Am.  Dec.  00. 


Iowa,  05. 

"  Johnson  V.  Bank,  2  B.  Mou.  .350; 
Bruce  r.  ^Ve.steott,  3  Barb.  371 ;  Scott 
V.  Walker,  Dud.  243;  Morehead  v. 
Bank,  5  W.  Va.  74;  13  Am.  Rip.  030. 
See  C'ro'Well  V.  Latree,  10  xiai.  St. 
Rep.  238. 
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or  altering  the  place  of  paymcMit;^  adding  the  name  of 
auothur  person  as  maker;  ^  altering  the  amount  payahle,^ 
even  by  diminishing  it;''  adding  a  consideration;'"'  adding 
or  increasing  interest;^  adding  the  words  "with  dillerenco 
of  exchange;^  adding  the  words  "without  defalcation  or 
set-off";*  adding  the  name  of  a  subscribing  witness;" 
adding  the  words  "on  demand";'"  altering  the  time  of 
payment;"  erasing  the  place  of  payment;'^  adding  or  al- 
tering special  stipulations  of  any  kind;'^  changing  the 
name  of  the  payee;'*  severing  a  memorandum  made  on 
the  note;  '*  adding  to  his  name  as  maker  and  indorser  the 
words    "  I'resdt.    0.    F.   B.    Ass'n";'®   erasing   the   word 


'  Cronkhite  v.  Nebeker,  81  Ind.  310; 
42  Am.  Kei>.  127;  Whitesidea  v.  North- 
ern Bank,  10  IJush,  501;  19  Am.  Hep. 
74;  Woddwort)!  v.  Bank,  19  Johns. 
391;  10  Am.  Dec.  239;  Major  v.  Han- 
sen, 2  liiss.  105;  Tnwnaend  v.  Star 
Wagon  Co.,  10  Neb.  G15;  29  Am, 
Hep.  493;  Adair  v.  England,  58  Iowa, 
314. 

nVallacu  V.  Jewell,  21  Ohio  St. 
163;  8  Am.  Rup.  48;  Nicholson  v. 
Comba,  90  Jml.  515;  4G  Am.  Rep.  229; 
Brownoll  >\  Winnie,  29  N.  Y.  400;  86 
Am.  Doc.  314.  {A  liter  ■whcvo  the  note 
was  a  several  one:  Brownell  v.  Winnie, 
29  N.  Y.  400;  86  Am.  Uee.  314.)  Or 
as  surety:  Bank  of  Limestone  v.  Per- 
rick,  2  T.  B.  Mon.  28;  15  Am.  Rep. 
136.  Or  as  ])ayeu:  Aldrich  v.  Smith, 
37  Mich.  4GS;  26  Am.  Rep.  536. 

*  Bank  of  Commerce  v.  Union  Bank, 

3  N.  Y.  230;  (rooilman  v.  Eastman,  4 
N.  H.  io'y;  (Jreentieh'  Sav.  Bank  v, 
Stow-jll,  123  Mass.  196;  25  Am.  Rep. 
67;  Fordyne  v.  Kosminaki,  49  Ark.  40; 

4  Am.  St.  Rup,  19. 

*  Portage  County  Bank  v.  Lane,  8 
Ohio  St.  405;  Chism  v.  Toomer,  27 
Ark,  108. 

"  LowG  V.  Ararove,  30  Ga.  129. 

^Fulmcr  r.  Seitz,  68  Pa.  St.  237; 
8  Am.  Re]».  172;  Holmes  v.  Trumper, 
22  Mich.  4:27;  7  Am.  Rep.  661;  Neff 
V.  Homer,  {>:i  Pa.  St.  327;  3  Am.  Ret). 
555;  Mcfirath  r.  Clark,  56  N.  Y.  34; 
15  Am.  Rej).  372;  Glover  v.  Robbina, 
49  Ala.  219;  20  Am.  Rep.  272;  Pat- 
terson V.  McNecly,   16  Ohio  St.  348; 


Evans  v.  Foreman,  60  Mo.  449; 
Sclmerwund  v.  Hackett,  54  Ind.  24S; 
Lee  V.  Starbird,  55  Me.  491;  Fay  r. 
Smith,  1  Allen,  477;  79  Am.  Doc.  752; 
Harsh  v.  Klepper,  28  Ohio  St.  200; 
Bradley  v.  Mann,  37  Mich.  1 ;  Wat,li. 
ington  Sav.  Bank  v.  Ecke^',  51  Mo. 
272;  Benedict  v.  Miner,  58  111.  11); 
Brookat).  Allen,  62  Ind,  401;  Plyther 
V.  Elliott,  19  S.  C.  257. 

'  Merrick  v.  Bowry,  4  Ohio  St. 
69. 

«  Davis  V.  Carlisle,  6  Ala.  707. 

•Homer  v.  Wallis,  11  Mass.  300;  6 
Am.  Dec.  169.  Contra,  Thornton  v. 
Appleton,  29  Me.  298;  Eddy  r.  Bond, 
19  Me.  '^61;  36  Am.  Dec.  767;  Fulkr 
V.  Green,  64  Wis.  159;  54  Am.  Rep. 
600. 

'0  Benjamin  v.  McConnell,  9  111.  536; 
46  Am.  i)ec.  474. 

"  O wings  V.  Arnot,  33  Mo.  406; 
King  v.  Hunt,  13  Mo.  97;  VVynian  v. 
Yerman,  84  111.  403;  Charlton  /'. 
Reed,  61  Iowa,  166;  47  Am.  Rep.  80S. 

'MVhite  V.  Hass,  32  Ala.  430;  70 
Am.  Dec.  548. 

13  Martindale  v.  Follett,  1  N.  H.  95; 
Benjamin  v,  McConnell,  4  Gilm.  536; 
46  Am.  Dec.  474. 

'*  Stoddard  v.  Pcnniman,  108  Mass. 
366;  11  Am.  Rep.  363. 

'»  Benedict  v.  Cowden,  49  N.  Y.  396; 
10  Am.  Rep.  382;  Wheelock  v.  Free- 
man, 13  Pick,  165;  23  Am.  Doc. 
674. 

■'  First  Nat.  Bank  v.  Frickc,  75  Mo. 
178;  42  Am.  Rep,  397. 
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lie  of 

(Idiiig 
jroucc 
,ioii  or 
tuoss; '■' 
,ime  of 
r  or  al- 
ii g  the 
tide  on 
rser  the 
e   word 

Mo.  440; 
.  In.l.  '248; 
'.)l;  Fay  r. 
I.  l)oc.  7.)"2; 
o  St.  '200; 
1;  Wi\sh- 
iV,   -)!   Mo. 

58  111.  I'J; 

01;  Plytber 

Ohio    St. 

707. 
[lass.  309;  6 
ChDniton 


;^^y 


Biinil, 


G7;  FuUor 
Am.  t!-« I'- 
ll, 9  111.  530; 

^lo.  400; 
VVymaa  i". 
3harltou    »'. 

Kq..  SOS. 
la.  430;  70 

1  N.  H.  95; 
Gilm.  530; 

108  Mass. 

iN.Y.  396; 

jck  V.  Free- 

Aiu.    I'tJ^'- 


"surety";'  adding  a  seal  to  the  note;''  clianc;infj  a  joint 
and  several  note  into  a  joint  one;''  inserting  a  waiver  of 
the  appraisement  laws;*  adding  the  words  "and  tlic  said 
Ellen  A.  Brown  makes  this  note  a  charge  upon  her  sepa- 
rate estate";*  adding  "&  Co."  to  the  maker's  name;"  de- 
taching a  stub  ou  which  is  written  a  condition  for  the 
maker's  benefit/ 

These  have  been  held  immaterial  alterations,  viz.: 
Adding  the  words  "in  gold"  to  a  notc;^  adding  to  a  note, 
where  no  time  of  payment  was  expressed,  the  words  "on 
demand";"  adding  the  words  "or  order";'"  adding  or 
erasing  the  name  of  a  surety;"  adding  words  which  have 
been  omitted  by  inadvertence,  and  which  the  law  would 
read  as  if  there;'"  altering  the  body  of  the  note  to  make 
it  correspond  with  the  margin,  where  the  latter  was  the 
correct  sum;"  altering  the  figures  to  make  them  corre- 
spond with  the  amount  payable  in  the  body;"  adding  the 
word  "agent"  to  the  name  of  the  maker;'''  adding  another 
maker  to  a  note  signed  in  blank;'**  altering  a  note  from 
"I  promise"  to  "we  promise";'^  adding  the  words  "or 
either  of  us,"  in  a  note  executed  by  two  persons;  "*  altering 
the  date  or  the  names  of  the  parties,  to  make  it  correspond 

1  Lanl)  V.   Paine,  46  Iowa,   550;  20  Iiul.  139;  McVean  v.  Scott,  40  Barb. 

Am.  Re)>.  103.  379. 

•'' Vau'liau  V.  Fowler,    U.S.  C.   335;  ''^  As  the  word  "  montlis,"  in  a  bill 

37  Am.  Rop.  731;  Morrison  iJ.  Wclty,  payable     "twenty-four    after    date'': 

IS  M.l.  109.  Conner?',  lloutb,  7  How.  (.\Ii.s,s.)   170; 

•*  hi^.-ipbreys  v.  Gnillow,   13  N.  H.  40  Am.  Dee.  59;  or  tbe  wonl  "year""; 

3S5;  38  Ami.  Dec.  499.  Hunt  v.  Adam^i,  0  Mass.   519;  or  tlie 

*  Holland  c.  Hatch,  11  Iml.  497;  71  words    "hundred    dollars"':    Boyd    v. 

Am.    Dee.  303.  Brotberson,  10  Wend.  93. 

^  Reeves  v.  Pierson,  23  Hun,  185.  '^  Clute   v.  Small,    17    Wend.    237; 

"Haskell     v.     Champion,     30     Mo.  Williamson  r.  Walker,   1   Gold.    1;  78 

130.  Am.  Dec.  478. 

'  SLepbeua     v.     Davis,     85     Tenn.  '*  Smithy.  Smith,  1  R.  I.  398;  53  Atn. 

'271.  Dec   052. 

*•  Biiilges  V.  Winters,  42  Miss.   135;  ''Manufacturers'  Bank  v.  F()llett,  11 


2  Am.  Rep.  598. 

'••  Aid.. us  V.  Cornwell,  L.  R.  3  Q.  B. 
573. 

Kersliaw  r.  (\>\,  3  Esp.  240. 


Icke,  10 


Mo. 


R.  I.  92;  23  Am.  Rep.  418, 

"■  Bank  r.  MeChord,  4  Dana,  191;  29 
Am.  Dee.  398. 

'"  E.l.ly  i:  Bond,  19  Me.  401;  .SO  Am. 
"  Miller  r.  V  al.y.  20  .Mieb.  'JP.I;   12     Dte.  707. 
Am.  Rep.  3(1.;;  |\,,ple  i:  Cal',  I   Deiiio,         '^  MUler  r.  Reed,  27  Pa.  St.  '244;  07 
120.      L'uiUiu,    Bovvers   v.   ilngys,    20     Am.  Dec.  459. 
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witli  tlio  date  or  the  parties  intended;*  inserting  the 
word  "  and"  between  the  signatured  of  two  parties  to  a 
noto;^  acMing  tlie  residences  of  the  indorsers  after  their 
names;'*  erasing  tlie  words  "  trustees,  etc.";*  obtaining  by 
the  i)rincipal  of  the  signature  of  a  surety  to  a  promissory 
note  before  delivery  to  the  payee;  ^  a  memorandum  made 
on  the  back  of  a  note  by  the  hohler,  in  pursuance  of  an 
agreement  with  the  maker,  but  without  the  knowledge  of 
a  surety,  to  the  eflcct  that  the  rate  of  interest  after  a  spe- 
cified day  will  be  less  than  that  provided  in  the  note;" 
the  addition  of  the  word  "  annually "  to  the  interest 
clause  of  a  note  payable  in  less  than  two  years;'  the  in- 
dorsement on  the  back  of  a  note  of  an  agreement  for 
extension;^  a  payee's  writing  on  the  face  of  the  note  be- 
fore maturity  an  extension  to  a  later  day  certain,"  "Whore 
affixing  the  name  of  an  attesting  witness  to  a  promissory 
note  docs  not  change  its  legal  effect,  it  is  not  a  material 
alteration.'" 


§  2477.  In  Insurance  Policies.  —  In  policies  of  insur- 
ance these  have  been  held  material  alterations,  viz.: 
Adding  a  new  or  more  specific  object  of  insurance;" 
altering  the  port  of  destination.'''  But  where  a  policy  of 
insurance  on  a  voyage  was  made  with  the  condition  "to 
stay  at  any  place  to  sell,  barter,  load,  and  unload  goods, 
etc.,"  and  the  insured  afterwards  added  the  words  "  and 
to  trade,"  it  was  held  an  immaterial  alteration.*^   A  policy 


1  Ames  V.  Colburn,  11  Gray,  390;  71 
Am.  Dec.  72:5;  Cole  v.  Hills,  44  N.  H. 
227;  Duker  v.  Franz,  7  Bush,  273;  3 
Am.  Rep.  314;  Derby  w.  Thrall,  44  Vt. 
413;  8  Am.  Rep.  389. 

2  Martin  v.  Good,  14  Md.  398;  74 
Am.  Dec.  545. 

»  Strutliera  v.  Kemlall,  41  Pa.  St. 
214;  80  Am.  Dec.  610. 

♦  Hayes  v.  Matthews,  63  Ind.  412; 
30  Ain.  Rep.  226;  Burlingame  i:  Brew- 
ster, 7!)  111.  515;  22  Am.  Rep.  177. 

*  Ward  r.  Hackett,  30  Mimi.  150;  44 
Am.  Rep.  187. 


•  Cambridge  Savings  Bank  v.  Hyde, 
131  Mass.  77;  41  Am.  Rep.  19.3. 

'  Leonard  v.  Phillips,  39  Mich.  182; 
33  Am.  Rep.  370. 

**  Moore  v.  Macon  Savings  Bank,  22 
Mo.  App.  684. 

»  Drexlerr.  Smith,  30  Fed.  Rep.  7u4. 

^*  Fuller  V.  Green,  64  Wis.  159;  I'li 
Am.  Rep.  600;  Church  v.  Fowle,  142 
Mass.  12. 

"  Leake  on  Contracts,  808. 

»'^  Campbell  v.  Christie,  2  Stark.  G4. 

"''  Samlersou  v.  Symonds,  1  Ball  & 
B.  420. 
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of  iiisuranro  and  indorsoinents  thorooii.ontiHtitutinpf  a  con- 
tract of  iiisuranco  with  the  assured,  will  not  bo  avoided  by 
even  a  material  alteration  of  a  contract  between  the  com- 
pany and  another  party  indorsed  on  the  same  policy.^ 

§  2478.  Filling  Blanks  in  Instruments  —  Negligence 
of  Maker. — Where  a  person,  intending  to  enter  into  an 
obligation,  signs  the  paper  wholly  in  blank,  or  blank  in  cer- 
tain particulars,  he  impliedly  gives  authority  to  the  bolder 
to  fill  the  blanks  in  accordance  with  the  general  character 
of  the  instrument.'*  Where  the  date  in  a  bill  of  exchange 
is  left  blank,  this  gives  authority  to  fdl  it.'  So  as  to  the 
time  of  payment,''  or  the  place  of  payment.^  Whore  a 
note  with  blanks  is  delivered  by  the  maker  to  an  agent, 
with  express  authority  to  fill  one  of  the  blanks,  or  to  fill 
them  on  certain  conditions,  there  is  no  implied  authority 
to  fill  the  others,  or  to  fill  them  without  the  happening  of 
the  conditions."  But  such  a  note  is  valid  in  the  posses- 
sion of  a  bona  fide  holder.'  Where  writing  is  intrusted 
to  another  with  blanks  to  be  filled,  helms  no  authority  so 
to  fill  them  as  to  vary  or  pervert  the  scope  or  meaning  of 
the  words  previously  written  or  printed,  nor  to  strike  out 
any  of  the  written  or  printed  words  and  replace  them 
with  others  of  a  substantially  different  signification.^ 

It  seems  to  be  well  settled  that  a  paper  intended  for  a 


'  Rol)iiison  V.  Phcenix  Ins.  Co.,  25 
Iowa,  4li0. 

^Bauk  V.  McChord,  4  Dana,  119; 
Bank  r.  Curry,  2  Dana,  142;  Pago  v. 
Morrell,  .'{  Abb.  App.  433;  Spitler  v. 
James,  3'2  Ind.  202;  2  Am.  Rep.  3.S4; 
Van  Duzen  v.  Howe,  21  N.  Y.  531; 
Ileillich  V.  Doll.  54  N.  Y.  234;  13  Am. 
Rep.  573;  Cillaspie  v.  Kelley,  41  Ind. 
158;  13  Am.  Rep.  318;  (Jarrard  v. 
Haddan,  07  Pa.  St.  82;  5  Am.  Rep. 
412;  Visher  v.  Webster,  8  Cal.  100; 
Angle  V.  Ins.  Co.,  92  U.  S.  330;  Ab- 
bott ('.  Rose,  02  Mo.  194;  16  Am. 
Rep.  427;  Witte  v.  Williams,  8  S.  C. 
290;  28  Am.  Rep.  294:  Caborni-.  Nebb, 
5G  lud.  90;  24  Am.  Rep.  15;  Jobusou 


Harvester  Co.  v.  McLean,  57  Wis. 
258;  40  Am.  Rep.  39. 

3  Mitchell  V.  Culver,  7  Cow.  336; 
Page  V.  Morrell,  3  A)>b.  App.  433. 
Contra,  Stout  v.  Cloud,  5  Litt.  205. 

*  Wilson  V.  Henderson,  9  Smedes  & 
M.  375;  48  Am.  Dec.  716. 

"  Redlicb  V.  Doll,  54  N.  Y.  234;  13 
Am.  Rep.  573. 

«  Toomer  v.  Rutland,  'a.    379; 

29  Am.  Rep.  722. 

'  Spitler  v.  James,  32  Ind.  202;  2 
Am.  Rep.  334;  Overton  v.  Matthews, 
35  Ark.  146;  37  Am.  Ro]).  9. 

^  Harris  v.  Bank  of  Jaeksfmville,  22 
Fla.  501;  1  Am.  St.  Rep.  201. 
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deed  which  has  nothing  but  the  signatures  and  the  seals 
cannot,  lifter  its  delivery,  be  filled  up  so  as  to  make  it  a 
good  deed.'  But  where  the  deed  is  substantially  made, 
and  it  is  put  in  the  hands  of  an  agent  with  certain  blanks 
left  for  hiin  to  fill  out,  it  has  been  held  in  a  large  number 
of  cases  that  the  instrument  is  valid  and  binding  after 
the  blanks  have  been  so  filled.'' 

"If  the  maker  of  a  bill,  note,  or  check  issues  it  in  such 
a  state  .hat  it  may  easily  be  altered  [as,  for  instance,  by 
filling  tlie  blank  with  a  larger  amount  than  was  in- 
tended, >\  .1  without  detection,  he  is  liable  to  a  bona  fide 
holder  wIuj  .kes  it  in  the  usual  course  of  business  before 
maturity,' - 


§  2479.  Presumptions  as  to  Alterations  —  Burden  of 
Proof.  —  Alterations;  erasures,  and  interlineations  ap- 
pearing on  the  face  of  writings,  whether  under  seal  or 
not,  are  presumed  to  have  been  made  before  their  execu- 


•  Unicod  States  v.  Nelson,  2  IJrock. 
6t;  Ayres  i\  Harness,  1  Ohio,  173;  Gil- 
liurt  V.  AiitliKiiy,  1  Yerg.  til);  24  Am. 
Deo.  4l<St;  I'lTiniutei*  r.  McDaiiiel,  1 
Jlill  (S.  C),  2()7;  2(5  Am.  Dec.  179; 
Lockliart  ?'.  RoWeits,  .3  Bibb,  301;  Sig- 
fried  V.  Leraii,  »i  Serg.  &  U.  308;  9 
Am.  l)i:c.  427;  Duncan  v.  Hodges,  4 
MoConl,  2:W;  17  Am.  Dec.  734;  Burns 
V.  Lyiide,  (i  Allen,  405.  But  see  I'ierce 
V,  Ailiuckle,  22  ^linii.  417,  where  such 
an  instrument  was  sustaine<l. 

■'  I  »uncan  v.  Hodges,  4  McCord,  239; 
17  Am.  Dec.  734;  Texeira,  v.  Evans, 
cited  in  Master  i-.  Miller,  1  Anstr. 
228;  Ex  parte  Kerwin,  8  Cow.  118; 
Field  V.  Stagg,  52  Mo.  350;  14  Am. 
Rep.  43,");  Inliabitants  of  Snutli  Ber- 
wick c.  Huntress,  53  Me.  89;  87  Am. 
Dec.  535;  Van  Etta  v.  P^verson,  28 
Wis.  37;  9  Am.  Rep.  480;  Vliet  v. 
Camp,  13  Wis.  198;  Owen  v.  Perry,  25 
Iowa,  412;  90  Am.  Dec.  49;  Devin  v. 
Himer.  29  Iowa,  299;  Clark  v.  Allen, 
34  Iowa,  190;  Swartz  v.  Ballon,  47 
Iowa,  KS8;  29  Am.  Rep.  470;  McNabe 
V.  Y(mng,  81  111.  11.  C'oh</(«,  Burns  c. 
Lynde,  0  Allen,  405;  Uptoav.  Archer, 


41  Cal.  85;  10  Am.  Rep.  200;  Chase  v. 
Palmer,  29  111.  309;  Hibblewaite  v. 
Mc.Morine,  0  Mees.  &  W.  200;  Ingram 
V.  Little,  14  Ga.  173;  58  Am.  Dec. 
549;  Harrison  v.  Tiernan,  4  Rand. 
177;  Cross  v.  State  Bank,  5  Ark.  525; 
Bell  V.  Quick,  13  N.  J.  L.  312;  Moore 
V.  Bickham,  4Binn.  1;  Powell  v.  Sheriff 
of  Middlesex,  3  Camp.  181;  Mark- 
ham  V.  (jonaston,  1  Croke,  020;  Week 
V.  Maillardet,  14  East,  508;  Boyd  v. 
Boyd,  2  Nott  &  McC.  125. 

=»  Brown  V.  Reed,  70  Pa.  St.  370;  21 
Am.  Rep.  75;  Rainbolt  v.  Eddy,  34 
Iowa,  440;  11  Am.  Rep.  152;  Yocum 
V.  Smith,  03  111.  321:  14  Am.  Rep. 
120;  Hall  v.  Bank,  5  Dana,  258;  30 
Am.  Dec.  085;  Leas  v.  Walls,  101 
Pa.  St.  57;  47  Am.  Rep.  099;  Scotland 
Co.  liank  v.  O'Connel,  23  Mo.  App. 
105.  Contra,  Washington  Savings 
Bank  v.  Ekey,  51  Mo.  272;  Holmes 
V.  Trumper,  22  Mich.  427;  7  Am. 
Rep.  001;  Knoxville  National  ]?ank 
V.  Clarke,  51  Iowa,  204;  33  Am. 
Rep.  129;  Greenfield  Savings  Bank  v. 
Stowell,  123  Mass.  196;  25  Am.  Rep. 
67. 


r  execu- 


410y  ALTKRATION   OF   IXSTKUMEST3.  §  2(180 

.liffc.vn.T'"'*,'''"''"'     '^"'  "-''^^^  *''"   """"'ion  i^  in  a 

.  a  . hirc.ct  ,„k,  or  «  ,n  the  interest  of  the  parly   ct 
"S  .t  up,  or  ,s  suspicious  on  its  face,  or  the  excl       „   of 
e   nstrumont  is  deniej  under  oath,  the  hur.I™  of       ,„ 
-ts  on  the  party  producing  the  instrument  to  e.  ,    in 
't  t„  the  sat,slaotion  of  t],e  trihunul.^     There  is7o 
'arent  alteration  of  paper  where  there  is  no  in  e    L ea' 
tion,  erasure,  difference  in  handwrilinj;,  ehan  J   f  ,    u  ^ 
or  words  nor  any  irregularity  on  tho°face  of  the  pr, 
calculated  to  arouse  suspicion.'  ' 

§2480     Eecovery  upon   Original   Consideration  _  If 

al  crafon  was  n.ado  honestly,  under  a  n.istake  of  ri-l, 
the  pla,„t,ff,  as  a  rule,  may  recover  on  tl,e  original  c-m  e 
of  action  for  which  the  instrument  was  .iven  -    If     " 
alteration  is  not  fraudulent,  although  the  T,      Uy  of 

ce   the  debt  of  which  the  instrument  is  merely  evidence » 
Where  a  note  is  altered  without  fraudulent  infen  ittl  e 
payee  may  resort  to  the  original  indebtedness,  if  tl     \ 
.n.lependent  of  the  note,  and  has  not  been  di  cha      d  bv 
::r:rd";      '^"-"-"-'-nustbeprodueetll,^^ 

ISut   in  these  cases  there  can  be  no  recovery  on  the 
original  consideration,  viz.:  1.  Where  an  iiis.,run,™t  i 
fraudulently  altered  by  one  claiming  under  it;-    2  W  ere 


Lawson  Oil  Presumptive  Evi.lence, 
nile  t>4,  ami  cases  cited;  Wikoff's  An 
peal.    10   Pa.    St.  281;    53  Am.   Dec. 

'  Lawson  on  Presumptive  Evidence 
rulo  hj),  and  cases  cited;  Harris  t-  Bank 

Ker-'0->'"'       '  '^"*''*"  ^^^'  ^  ^"'-  ^^^ 

'  Harris  v.  Rank  of  Jacksonville.  22 
rla.  i)OI;  1  Am.  St.  Rtp.  202. 
*  .Merrick  v.  Houry,  4  Ohio  St.  CO 

Am'lg^ok'''^^^^'''"'-   ^^^^^ 
"Booth    V.  Powers,  56  N.    Y.   22- 


Merrick    v.    P.oury,    4  Ohio    St.    60- 
Lewis   ..  8che,.ck,    18  N,   J.  E,,    4,^.' 

worth:«Wis   4S8;l4Am.  Rcp.7  0-. 

S  a  e  .Savi„,.s  Jiank  n  .ShaUFcr,  h  Nob.' 

1;  .Jl  Am.  Kep.  '.m. 
'  Bdotli  n.  Powers,  fH]  N    Y   00 
«  Kennedy    v.    Crandall,"  3  "Uns.  1- 

Smith  V.  Mace,  44  N   H    1^1.  MuT 

^   land,  12  Mend.   IT.-i;  07   ^,„    ^ 
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tlie  alteration  was  honestly  made,  but  the  rights  of  third 
.parties  will  be  prejudiced  if  the  plaintiff  be  permitted  to 
withdraw  from  the  position  assumed  by  such  alteration;' 
3.  Where  the  original  consideration  of  the  contract  be- 
tween tlie  parties,  upon  which  it  is  sought  to  recover,  has 
been  merged  in  the  consideration  of  the  instrument 
altered,  in  consequence  of  the  fact  that  the  latter  was 
under  seal.' 

§  2481.  Effect  of  an  Alteration  upon  Sureties. —  Sure- 
ties to  a  note  or  to  a  contract  of  any  kind  are  discharged 
by  a  material  alteration.' 

§  2482.  Release  of  Principal  Discharges  Surety.  — 
Where  two  persons  are  respectively  liable  to  the  creditor 
for  the  same  debt,  one  as  principal  and  the  other  as 
surety,  an  absolute  release  of  the  principal  discharges  the 
debt  and  releases  the  surety.*  The  surety  is  discharged 
by  tlie  creditor's  surrender  of  collateral  securities  held 
for  the  same  debt,  pro  tanto  or  entirely,  according  to  the 
value  of  the  security.'  The  release  of  property  of  the 
principal  on  an  execution  against  principal  and  surety 
will  discharge  the  latter;'  and  so  as  to  any  property  of  the 
principal  in  his  hands.''  If  a  creditor,  without  the  sure- 
ty's consent,  accepts  a  part  of  his  debt  from  the  principal's 
receiver,  and  gives  a  receipt  for  the  whole,  the  surety  is 

*  AMuison  V.  Langdale,  3  Barn.  &        *  N.  H.   Sav.  Bank  v.   C'dlcord,   15 
Adol.  (itU).  N.  H.  119;  41  Am.  Dec.  08.^);  R(.l)e.soii 

■*  Wliitiiier    V.    Frye,     10   Mo.   348;  v.  Roberts,  20  lud.  15.5;  8H  Am.  Dec. 

Waring  v.    Smith,   2    Barb.    Ch.  119;  308;    lUydenburgh    v.    Binj;liam,    US 

Mills  V.  Starr,  2  Bail.  359.  N.  Y.  371;  98  Am.  Dec.  49;  Nelson  v. 

^  See  eases  ante  as  to  what  ia  a  ma-  Murch,    28    Minn.    314;    Sample    v. 

teri-il    alteration;   Weir    Plow   Co.  v,  Cochran,  84  Ind.  594. 
W-ilmslev,   110  Ind.  242;    Whelan  v.         «  Dixon  v.  Ewing,  3  Ohio,  280;  17 

Boyd,    lf4    I'a.   St.    228;    Roberts  v.  Am.    Dee.   590;   Cooper  v.  Wileox    2 

Donovan,  70  Cal.  108.  Dev.  &  B.  Eq.  90;  .S2  Am.    Deo.  CiJ.i; 

*  Cnij^oe  V.  Jones,  L.  R.  8  Ex.  81;  Bankn  Fordyee,  9Pa.  St.  275;  49  Am. 
Webl  r.  Hewitt,  .'{Kay  &  J.  438;  Baird  Dec.  5G1;  Springer  r.  Toothaker,  43 
V.  Kicj,  1  Call,  18;  1  Am.  Dec.  497;  Me.  381;  69  Am.  Dec.  60;  Bank  «. 
Treinper  v.  Hemphill,  8  Leigh,  623;  Matson,  26  Mo.  243;  72  Am.  Dee.  '-'08; 
31  Am.  Dee.  673;  Bowers  w.  Cobb,  31  McKenzie  v.  Wiley,  27  W.  Va.  1)38. 
Fed.  II.  p.  678.  See  also  Title  Nego-  '  Baker  v.  Briggs,  8  Pick.  121;  19 
tiable  lustrunieata.  Am.  Deo.  311. 


ALTERATION    OF   INSTRUMENTS. 


discl)arged.'  But  the  release  may  be  given  with  an 
express  reservation  of  the  right  of  the  creditor  against 
he  surety;  in  such  case  the  surety  is  not  discharged,  and 
the  principal  debtor,  consenting  to  accept  a  release  in 
such  form,  is  discharged  as  against  the  creditor  onlv  but 
as  against  the  surety  he  is  not  discharged;  and  the  latter, 
11  called  upon  to  pay,  may  have  his  recourse  against  the 
principal  debtor.* 

§  2483.    Discharge  by  New  Agreement -Other  Cases. 

—  If  a  third  party  has  guaranteed  as  surety  the  due  per- 
formance  of  the  original  contract,  he  is  discharged  from 
that  liability,  and  is  not  affected   with  any  liabilitv  in 
respect  of  a  substituted  contract,  unless  with  full  knowl- 
edge of  all   the   circumstances  he  consent   to  continue 
surety  under  it.«     Any  dealing  by  the  creditor  with  the 
principal  debtor  which  amounts  to  a  variation  from  the 
contract  by  which  the  surety  is  to  be  bound,  and  which 
by  possibility  might  vary  or  enlarge  the  hitter's  liability 
without   his   consb.it,  operates   as   a   discharge    of  such 
surety.*     Thus  the  surety  has  been  discharged  where  by 
a   now  contract   the  creditor  has  extended    the   lime  of 
payment  of  the  debt,^  or  discharged  another  of  the  sure- 

pr.nciple:  1.  TlK.t  it  rebut,  the  im-  K  VVoir  P  ow  \  V\v  T  '  /"  ^i'.'k 
pl.cati..,!  that  the  surety  was  mZt  Iml'  .>4.>  ''^  ^''-  "•  ^^  ^'"'^l^y.  I^O 
to  bo  -hschargoil,  wliicli  is  one  of  the         =  Jiees  v.  Barrinstoti  2  Vo<a    Tr    r^An 

eS::;t:^.v'".x^^ 'i -^'•'"i^"'^  Theeuiarge!:";rS't!:^^,:^ ' r^. 
anir^'^^ilat'^t  ^ui^r^  :i;;^  zi'Ar^  ^i^f-^;o..a.if^ 

being  tlie  other  reason;  for  the  debtor  the  time  to  be  sncb    kin  .1,'  ""'"Y".'^* 

cannot  con.phiin  if  the  instant  after-  Sterat  f.n  of  tl  e^M  tr  tet   .    wil  "i'"^ 

wards  tlje  surety  enforecs  those  rights  charge  Vie    surety    SLr^eTdf; 

against  h.ni,  and  his  consent  tliat  the  whether  he  irnrehnb. ,        v  . I  ^ 

tcsyoty   IS     implied  y,    a   consent     75;     (iO    Am.     Kep.     <i77:     Uutler    1 
I«ts'Lr'*^  ''""'"''   '■^"""'■^•^     J'^'""^""'     '^    !>-'•'-     til'(i;rAm 
^  VVitcher  .  Hall.  5  Barn.  &  C.  269;     rZ.  Til^'S^V^.  '^^r^^ 
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ties;*  or  if  the  creditor,  having  the  means  of  satisfaction 
actually  or  potentially  in  his  hands,  refuses  to  retain  it." 
The  surety  is  discharged  by  an  informal  tender  by  the 
debtor  while  insolvent,  if  not  accepted  by  the  creditor;^  by 
positive  and  willful  interference  by  a  creditor  embarrassing 
the  recovery  of  the  claim  against  the  principal;*  by  a  set- 
tlement under  an  assignment  for  the  benefit  of  creditors;'^ 
by  an  arrangement  between  the  principal  and  the  creditor, 
without  the  privity  of  the  surety,  whereby  the  principal 
is  not  to  be  sued  by  the  creditor;®  by  the  creditor's  agree- 
ment to  take  land  from  the  principal  debtor  for  the  whole 
or  a  part  of  the  debt.''  A  surety  on  a  note  is  exonerated 
by  its  delivery  without  his  assent  by  the  principal  in  pay- 
ment of  an  antecedent  debt  to  another  .vhere  it  shows  on 
its  face  the  fact  of  suretyship,  and  tlu.,  it  was  made  pay- 
able to  a  particular  bank."  So  the  surety  may  be  dis- 
charged by  the  laches  of  the  creditor,  as  where  ho  omits 
to  do  any  act  which  he  is  by  law  bound  to  do  in  the  inter- 
est of  the  surety."  If  the  surety  is  told  by  the  creditor 
that  the  debt  is  paid,  and  thereby  loses  an  opportunity  of 
securing  himself,  he  is  discharged,  although  the  debt  was 
not  paid,  and  the  creditor  acted  under  a  mistake.'" 


Brown  v.  Wright,  7  T.  B.  Mon.  .396; 
18  Am.  Due  li»0;  (Jraftoii  Bank  v. 
Woodwanl,  5  N.  H.  9'J;  20  Am.  Dec. 
5tJG;  Bank  r.  Dixon,  -4  Vt.  587;  24  Am. 
Dec.  t)4i);  Everett  v.  U.  S.,  G  Port. 
IGG;  30  Am.  Dec.  585;  Bangs  v. 
Strong,  7  Hill,  250;  42  Am.  Dec. 
64;  King  v.  State  Bank,  9  Ark. 
185;  47  Am.  Deo.  739;  Lime  Rock 
•Bank  v.  Mallett,  34  Me.  547;  56  Am. 
Dec.  G73;  Dickerson  i\  Riitley  Co.,  6 
Ind.  128;  G3  Am.  Dec.  .373;  Place  v. 
Mcllvain,  38  N.  Y.  96;  97  Am.  Dec. 
777;  Back  v.  Zimmerman,  106  Iiiil. 
495;  Williams  i'.  Scott,  83  Ind.  405; 
Glenn  v.  Morgan,  23  W.  Va.  4G7; 
Oriidorflf  v.  Union  Bank,  31  Md.  126; 
1  Am.  Rep.  31. 

'  Mayhew  v.  Crickett,  2  Swanst. 
193.  A  release  of  one  of  two  sureties 
is  a  release  of  the  other  from  oue  half 


of  the  debt:  Gordon  v.  Moore,  44  Ark. 
349;  51  Am.  Rep.  606. 

'^  Lichtenthaler  v.  Thompson,  13 
Serg.  &  R.  157;  15  Am.  Dec.  581. 

^Life  Ass'n  v.  Neville,  72  Ala. 
517. 

*  Bank  of  Manchester  v.  Bartlett, 
13  Vt.  315;  37  Am.  Dec.  594. 

*  Ordinary  r.  Dean,  44  N.  .J.  L.  64. 

*  Farnsworth  v.  Coots,  4()  Mich.  117. 
'  Bangs  V.   Strong,   7    Hill,  250;  42 

Am.  Dec.  64. 

"  Russell  V.  Ballard,  16  B.  Mon.  201; 
63  Am.  Dec.  526. 

»  King  V.  Baldwin,  17  Johns.  384;  8 
Am.  Dec.  415;  Atlantic  etc.  Tel.  I'o. 
V.  Barnes,  64  N.  Y.  .385;  21  Am.  U.i>, 
621;  Hempstead  v.  Watkins,  6  Ark. 
317;  42  Am.  Dec.  697. 

'*  Baker  i>.  Briggs,  8  Pick.  121;  19 
Am.  Dec.  311. 
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■actior. 

•i.  2 

lun  it. 
by  the 
or;''  by 
nissing 
y  a  set- 
ditors;'^ 
reditor, 
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s  agree- 
le  wliolc 
)ueratc*l 

.  ill  pay- 
jhows  oil 
ude  pay- 
f  be  dis- 
bo  omits 
be  iuter- 

creditoi' 
tuiiity  of 

debt  was 

10 

,ore,  44  Ark. 

lompson,    13 
Lc.  581. 
|le,    72    Ala. 

y.    Bartlett, 

)94. 

K.  .1.  T"  C4. 

if,  Mich.  117. 

lill,  250;  4-2 

Ib.  Mod.  201; 

Johns.  384;  S 

letc.  Tel.  «.'o. 

I2I  Am.  Ui'P' 

dns,  0  Ark. 

k?Lck.  121;  19 


§  2484.  Guaranty  of  Performance  of  Duties.  —  Where 
a  SLiret}'  guarantees  the  duo  pcrforniance  of  an  ollioc  or  cin- 
ploymcnt  or  agency,  any  material  alteration  in  the  duties 
stipulated  for,  witiiout  consent  of  the  surety,  discharges 
him  from  liability.'  In  like  manner,  sureties  on  a  build- 
er's indemnity  bond  arc  discharged  by  a  material  change 
in  the  building  contract  without  their  eonsent."  The 
substitution  of  a  new  agreement  as  to  the  mode  of  i-emu- 
loration  for  the  duties  and  services  discharges  the  surety.^ 
And  if  the  engagement  be  determinable  in  a  stipulated 
manner,  the  substitution  of  a  new  mode  of  determining 
it  discliargcs  the  surety.''  But  the  undertiking  of  an 
additional  office  or  other  duties,  unless  materially  affect- 
ing or  altering  the  former,  does  not  affect  the  guarantee, 
unless  the  surety  has  stipulated  against  it.*^  If  the  obligee 
knew,  when  receiving  a  bond  given  to  secure  the  faithful 
performance  of  the  duties  of  an  agent,  that  the  agent  was 
a  defaulter,  and  concf^alcd  the  fact  from  the  sureties,  it  is 
a  fraud  upon  them,  and  discharges  them  from  liability." 
So  if  the  principal  continues  to  employ  the  agent  after 
knowledge  that  he  has  jnisappropriated  money  coming 
into  his  hands  as  agent.' 

§  2485.     When  Surety  not   Discharged.  —  The   indul- 
gence  granted    to  a    principal    which   will    discharge    a 


'  Lord  Arlint{ton  r.  Meiiiekc,  2  Win. 
S;nina.  4U;  Tybus  v.  (Jihb,  tJ  El.  &  B. 
1101';  .Mumforac.  R.  R.  Co.,  2  Loa,  31)3; 
;U  Am.  Rep.  GIG;  Manuf.  Nat.  Bank 
r.  Dickor.soii,  41  N.  J.  L.  448;  23  Am. 
l! 'p.  '_'.'i7;  Home  Sav.  Bank  v.  Traube, 
T.J  Mo.  llht;  4-J  Am.  Rep.  402;  City 
cif  Lafayette  r.  .Jamu.s,  '.)2  Iiid.  240;  47 
Am.  Rep.  140;  Mayor  v.  Kelly,  98 
X.  Y.  4G7;  50  Am.  Rup.  699;  Singer 
Mfg.  Co.  V.  Hibhs,  21  Mo.  App.  574; 
Victor  Sewin;^  Machine  Co.  v.  Laiig- 
liam,  9  Biss.  183;  Roberta  v.  Donovan, 
70CaI.  108. 

MVhelen  v.  Boyd,  114  Pa.  St.  228; 
Ryan  V.  Morton,  G5  Tex.  258. 

^  Nortli  VVeatera  R.  R.  Co.  v.  Whin- 
ray,  10  Ex.  77. 

*  Sanderson  v.  Aston,  L.  R.  8  Ex.  73. 
25» 


^  Boiiar  r.  ^lacdouald,  3  If.  L.  Caa. 
22G:  Skillett  r.  Fletcher,  L.  R.  2  Com. 
P.  4G9;  Mailing  Union  r.  (iraliam,  L. 
R.  5  Com.  P.  201;  Rollstone  ]}ank  r. 
Careton,  ]'Mi  Mass.  22G;  Lane's  Ap- 
peal, 112  Pa.  St.  499. 

"  Giiar'dian  Assurance  Co.  v.  Thomp- 
son, GS  Cal.  208.  The  ."jureties  on  the 
bond  of  an  ollicer  of  a  corporation  arc 
not  relieved  from  liability  by  the  fact 
that  the  ofiicer  wa.s  already  a  defaulter 
when  the  bond  was  given,  and  that  the 
other  olFicers  were  negligent  in  not 
discovering  the  fact:  Bennett  v.  S.  A. 
R.  E.  B.  &  L.  Ass'n,  57  Tex.  72. 

'  Roberts  v.  Donovan,  70  Cal.  108; 
Conn.  Mut.  Ins.  Co.  v.  Scott,  81  Ky. 
540. 
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surety  from  his  cngagonuMit  must  be  of  that  kiiul 
■vvhorel)}'  the  naluro  of  the  contract  is  changed,  or 
■whereby  the  creditor,  without  the  consent  of  the  surety, 
and  by  his  o\v  ii  act,  puts  it  out  of  his  power  to  enforce  the 
payment  of  the  debt  by  the  principal.'  A  surety  is  not 
released  by  any  act  or  conduct  of  the  creditor  which  does 
not  place  liira  in  a  worse  position  than  he  would  other- 
wise have  been.^  The  acceptance  of  more  collateral  or 
additional  security  by  the  creditor  will  not  discharge  the 
surety;'^  nor  when,  though  the  creditor  extends  the  time, 
he  fully  indemnifies  the  surety,*  or  the  surety  has  ample 
security  from  the  principal;""  nor  by  the  mere  omission 
or  forbearance  of  the  creditor  to  sue  the  principal;"  nor, 
in  most  states,  even  where  the  surety  lias  requested  tlie 
creditor  to  sue  the  principal;"  nor  by  a  mere  voluntary 
revocable  indulgence  given  by  the  creditor  to  the  princi- 
pal,** or  a  mere  verbal  assent  to  an  extension  of  time, 


'  Buchanan  v.  Bonlley,  4  Har.  & 
Mel  I.  41;   1  Am.  Dec.  ;587. 

■'  DrisUell  v.  Matecr,  31  Mo.  325;  80 
Am.  Dec.  105. 

^  J'.reugle  v.  Bushey,  40  Md.  141 ;  17 
Am.  liep.  5S();  Burke  y.  C'ruger,  8Tox. 
GO;  5S  Am.  l>ic  10-_>. 

*  Cliiltoii  V.  Kobbiiis,  4  Ala.  '223;  37 
Am.  Dec.  741. 

■'  Smith  (-.  Steele,  25  Vt.  427;  GO  Am 
Dec.  270. 

''Cope  V.  Smith,  8  Serg.  &  R.  110; 
11  Am.  Dec.  582;  Hunt  v.  BriilLjmini,  2 
I'icli.  ')S\;  1:5  Am.  Dec.  4,')S;  Sueed  r. 
"White.  :{,I.  J.  Mar.sii.  .VJ.");  20  Am.  Dec 
17.");  U.  S.  V.  Simiisoii,  3  IViir.  Sc.  W. 
437;  24  Am.  Dec.  3.'il;  (.'diii.  Maiik  r. 
Kieneh,  21  I'ick.  4S0;  .32  Am.  Dec. 
2S0;  Cooper  v.  Wilcox,  4  Dev.  &  U. 
Ivp  IW;  .32  Am.  Dec.  0'J5;  Bl.uifonl  r. 
Barger,  9  Diiua,  22;  33  Am.  Dec.  51!»; 
•Joliusoii  I'.  IManter.s"  Bank,  4  Smedes 
&  M.  105;  43  Am.  Dec.  480;  Carter  );. 
Jones,  5  Ired.  Eq.  100;  40  Am.  Dec. 
425;  Burke  v.  Cruger,  8  Tex.  06;  58 
Am.  Dec.  102;  Minter  v.  Bmk,  23  Ala. 
702;  58  Am.  Dec.  315;  Wrijiht  ?;.  Yell, 
13  Ark.  503;  58  Am.  Dec.  .';37:  Cook 
V.  Southwick,   9   Tex.    015;   GO   Am. 


Dec.  181;  Ashby  ?'.  .Johnston,  23  Ark. 
103;  70  Am.  Dec.  102;  Was.son  ?•.  llo.j. 
shire,  108  Ind.  20;  Bunks  v.  State.  (I-J 
Md.  !S8;  Uiidike  v.  Lane,  78  Va.  llli': 
McKochnie  v.  Ward,  58  N.  Y.  541 :  17 
Am.  Rep.  281. 

'  Brandt  on  Suretyship  ami  Cimi- 
anty,  208;  Taylorn  IJeck,  13  111.  .-iTd; 
Inksler  v.  Batdv,  30  .Mi.h.  U:!;  Dm. 
V.  Cordnan,  21  Cal.  157:  85  Am.  Dt.. 
53;  Baker?'.  Marshall,  10  Vt.  :^:12:  Hi 
Am.  Dec.  .528;  BulU-.  Allen,  1'.)  C.iin. 
101;  Dillon  i-.  Russell,  5  Neli.  IM; 
Siriith  r.  Tunno.  1  .McCord  Cli.  II"; 
1(1  Am.  Dec.  (ilS;  Cas(on  v.  Dii!ila|., 
Rich.  Iv|.77;  23  Am.  Dec.  104:  \\r.&. 
r.  Dixon,  4  Vt.  5S7;  24  Am.  Dec.  (ilc; 
Bates  r.  Bank,  7  Ark.  .■I'.U;  4(1  .Aim. 
Dec.  203;  rintardr  Davis,  21  N.  .(.  L 
0,32;  47  Am.  Dec.  172;  In-elsr.  Snlli!!', 
30  Kan.  444;  Smith  r.  Freyler,  4  .MHll^ 
480;  47  Am.  Uep.  358.  'Con'm.  {'■■\«-- 
V.  Smith,  8  Serg.  &  K.  110;  II  .\iii. 
Dec.  582;  .\IarlH;rger  r.  I'ott,  111  I'.i 
St.  0;  55  Am.  Dec.  470. 

'-Xewell  V.  Hamer,  4  How.  (Mi-.) 
084;  35  Am.  Dec.  415;  Cates  v.  Tliayur, 
03  lud.  IG. 
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widiout    ooiisidoratioii;'    nor    wlioro    n    , 

.uiy  .illsolutc   lion   oi  socur  tv«  nnv  l,n 
ciiuse  an  inconiplclo  tonder  nia.lo  l,v  l.i.  ■    ? 

rejootocl  by  tl,„  creditor- '.""v  I  ^  """''.  ''"" 
■.older  of  „  promissory  n^te  to  prl  n  '  i  To  U,:"  ^  ''"' 
(;;.;■  bonent  of  creditor.)  of  tlj  pZi  L'^ 'T ::;X 

no,  gage  to  seenre  the  san,e;-o  nor  by  the  1,        n," 
)  ..cedUor  of  an  execution  whici,  creates  no  lien  1 

'1-  l-perty  of  the  debtor,  except  in  pursun   e    of     "d 

agreement  with  the  debtor"  „nr  l,„  ., 

;-;':-  the  contract  .-ot.e^n  Z  ol^^^;    .T rL'"- :';' 

]>:>';-  nor  by  ll,c  coverture  of  the  principal;"     or  W     '" 
..charge  m  bankruplcy  of  the  prinei„al>     „r  ^   |^  I 

"f  n,e  creditor  ,n  parting  «,th  security  of  the  pri,' dj:!' 

"j.;;s,li«t;s:  Sr»S\,l:'Sr ''?  - •  T    "' "' '  ""■ 

*  Drbskell  V.  Mateer,  31  Mo.  325:  SO        -a  s,^,?'!' J"  ^^fj^'^'  «»  Lnva,  406. 
Am.  Dec.  105.  '  °"     .        ,">'^>.^'    ■"'-'ii'l.  2  Kicli.  500-  45 

il-:il;  51  Am.  Dec.  122.  ''''  *    N  C  ^"'p'f/  ^""'^  ^'-  ^'^""P«"".  90 

o8     S'T'd    '^'""^'''^l^^''-'    43    Me.     03  ^^  *''^'  ^^'^^^  ^-  ^^olby,  61  N.  H. 
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debtor,  where  he  does  so  for  the  purpose  of  securing  other 
property  of  greater  value,  wliich  wouUl  bo  otherwise  uii- 
avuihible;'  nor  by  the  creditor's  releasing  an  attachment 
levied  on  the  principal's  goods,  and  returning  the  goods  to 
tlie  principal,  where  the  attachment  suit  was  not  com- 
menced on  request  of  the  surety.^  The  dismissal  of  a  suit 
and  the  release  of  an  attachment  sued  out  by  the  payees 
against  the  principal  on  a  promissory  note  is  not  a  dis- 
charge of  the  surety.''  A  surety  on  notes  given  for  the 
l)urcliase-money  is  not  discharged  by  a  subsequent  con- 
veyance of  the  land  in  pursuance  of  the  contract,  nor  by 
failure,  through  fraud  of  the  principal,  to  record  a  mort- 
gage given  at  the  time  of  the  conveyance,  whereby  inter- 
mediate claims  acquired  precedence.^  Where  the  holder 
of  a  note  gives  to  the  principal  an  extension  of  time,  a 
surety  is  not  discharged  if  the  holder  of  the  note  did  not 
know  that  there  w«\s  a  surety.^ 

'Young  V.  Cleveland,  33  Mo.  12G;        ^  Bank  of  Montpelier  u.  Dixon,  4  Vt, 
82  Am.  Dec.  155.  578;  24  Am.  Dec.  040. 

^  Baker  v.  Marshall,  IG  Vt.  522;  42        *  Coombs  v.   Parker,  17  Ohio,  28!); 
Am.  Dec.  528.  49  Am.  Dec.  459. 

^  Lamson  v.  Vevay  Bank,  82  Intl.  21. 
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I'^'lH-cry  of  goods.  ^         ' 

Stopiia-o  in  transitu  —  Who  ,«, 

t).  '""^  7'"  '^"^l  ^'11  not  defeat  ti.e  ri.ht 
T.-neofperfonnanceofcontract' 
Tune  not  of  essence  of  contract  in  eouitv 
Waiver  of  non.perfonnance.  ^    *^- 

Race  of  performance  of  contract, 
^conditional  promiaeq      P.«    • 

Conditional  upon  expiry  of  TiTe"^'"  °""'^'"°"  P''^'^^'^^"*' 
Upon  happening  of  future  event.' 
Payment  out  of  specified  fund 
Act  or  will  of  third  person. 
Act  or  will  of  promisor. 

Conditional  upon  request  or  demand. 
t^ond.tional  upon  notice. 
Alutual  conditions  precedonf      vtru       ^ 
dent  of  each  other    ''''^^^'^*  '  ^hen  dependent  and  when  indepen- 

WhlrnerT'"'""  "'  '^""''*'""«  P--'dent. 

Alternative  promLoslEle2r'^  '^^'"'"^'^'^  "P-" 
Contracts   not  entirely  nerformP.T       ^^n 
part.  ^  P*^'  '"'"'"^d  -  ^V  hen   party  may  recover   for 

".?'in.t  ti,o  otl.or  for  a  b, Ch  tt,     r°      '""'  '""  ^^^"^''-'^ 
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§2.J13. 

§2,114. 
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t!i('  otli(>r.'  So  by  llio  coininon-linv  rule,  to  discliargo  u 
[n'oiiiisi'  liy  pcrfoniiiiiH.'c,  tlio  ])ci'foriniuico  must  l)o  in 
>lii('l  iiccoiMlaiico  with  tlu'  tonus  of  the  contract.'"  Whore 
(lir  coiiti'ac't  is  to  convey  to  a  thii'd  person,  an  undortakiiif; 
is  implied  that  the  stranger  will  ace('i)t,  and  an  ofler  to 
convey  is  not  equivalent  to  an  actual  nerfonnanco.'' 
Whatever  is  necessary  to  bo  done  in  order  to  accomplish 
tho  work  specifically  set  forth  in  a  contract  as  agreed  to 
be  performed  is  parcel  of  tho  contract,  though  not  speci- 
fied.* If  goods  are  ordered  of  a  manufacturer,  and  are 
not  made  substantially  according  to  the  order,  or  if  work 
is  done  on  them  not  ordered,  though  increasing  the  value, 
the  person  ordering  them  may  refuse  to  receive  them.'' 
So  when  goods  are  to  be  delivered  within  a  certain  time, 
and  at  a  certain  place,  they  must  all  be  delivered  within 
the  time  and  at  the  place;  a  delivery  of  part  within  the 
time,  and  part  afterwards,  will  not  be  sufiicicnt,^ 

Illustrations.  —  A  maker  of  machines  agreed  with  a  news- 
paper advertising  agent  that  the  latter  should  insert  the  former's 
advertisement  in  such  papers  as  would  take  their  pay  in  nii- 
cliines.  The  agent,  instead  of  so  doing,  placed  the  advortist;- 
ment  in  papers  in  whicli  he  owned  space.  Held,  a.  non-con)}»li;uirt' 
with  the  agreement,  which  precluded  a  recovery:  Allen  v.  I'icr- 
pant,  22  Fed.  Rep.  5S2.  Plaintill"  contracted  to  do  advertising' 
for  defendant  in  1,075  newspapers,  the  advertisement  to  be  Ptt 
up  in  a  certain  style,  under  the  head  of  now  advertisciiu'iits. 
The  advertisement  was  inserted  in  1,022  pai)ers;  in  2.1.)  the 
directions  as  to  style  and  type  were  not  conii)lied  with;  in  2'Jl 


'  Nelson  V.  riiriiptoii  Fire-proof  etc. 
Co.,  55  N.  Y.  480. 

■■'  Fiirrar  v.  Nightingale,  2  Ksp.  OHO; 
Dufl'ell  V.  Wilson,  1  Camp.  407;  Hill 
r.  School  Dist.,  17  Me.  .311);  Norris  v. 
.School  Dist.,  12  Me.  2U3;  28  Am.  Dee. 
182;  Allen  i-.  Cooper,  22  Mo.  i:56; 
Smith  V.  Davis,  1  Wis.  447;  (JO  Am. 
Dec.  .391;  Leonard  v.  Dyer,  20  Conn. 
172;  G8  Am.  Dec.  382;  Superintendent 
r.  liennett,  27  N.  J.  L.  513;  72  Am. 
Dec.  373;  Dula  v.  Cowles,  7  Jones, 
200;  75  Am.  Dec.  4(i3;  Dorrickson  v. 
Edwards,  20  N.  J.  L.  408;  80  Am.  Dec. 
220;  Leopold  v.  Salkey,  80  111.  412;  31 
Am.  Rep.  93, 


'Davis  v.  Parish,  Litt.  Sol.  Cxf, 
153;   12  Am.  Dec.  2S7. 

♦  Currier  i\  11.  U.  Co.,  34  N  II.  !',)>*. 
But  one  is  not  bound  to  do  act-i  nut 
contracted  for  merely  because  iir  kuew 
that  tlie  other  party  cvpcctod  ami 
understood  ho  would  jterfonii  tlaiii: 
Joliiison  )'.  Sellers,  33  Ala.  2(i.'>, 

■'  Newmarket  Iron  Foundry  i:  liar- 
vey,  23  N.  11.  305;  Lowdry  v.  L'ik,[m: 
21  Ind.  2t>9. 

''  DavcMiiort  »>.  Wheeler,  7  V»\v.  •j:il; 
Kiuj,'  ri.ilip  Mills  V.  Slater,  V2  K.  1. 
82;  .34  Am.  Rei).  (i03;  Filloy  /•.  ]'<•]< 
1 15  U.  S.  213;  Cunningham  r.  ilii'l  nii, 
30  llun,  03. 
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only  pnrtly  so;  in  lirilf  flic  |)n))('rs  tlic  iiisrrtiun  \v;i8  not  under 
the  ln!!i(|  of  new  advt  i-lis(!incnts.  it  ii|t|)ciii'(M|  that  tlic  style  iind 
jKisilion  were  of  iniiiortiuico.  Ifrhl,  that  i)laintill'  had  not  coni- 
jtlied  Willi  his  contract,  and  that  it  was  iniinaterial  that  tlio 
]iosition  ^'iven  to  the  advertisement  was  hetter  than  tiiat  a<rree(l 
upon:  Daiirliri/  v.  Drnkc,  So  N.  Y.  407;  \)  Duly,  31.  See  Shrjjidd 
V.  liiilmer,  1  Mo.  App.  ITti. 

§  2487.     Substantial  Performance,  when  Permitted.— 

Ill  equity,  on  the  other  hand,  it  has  always  been  lieUl 
that,  where  the  contract  is  substantially  performed,  the 
}iarty  may  recover  as  for  a  complete  pert'oi'mancc,  less 
such  damages  as  tlie  other  party  may  luivo  been  ])ut  to 
by  reason  of  the  matters  not  perforr  d.'  The  f^aity 
rule  has  been  generally  adopted  in  the  United  States, 
piirticiil  irly  in  the  code  states.'^  Thus  in  New  Vork,  it  is 
laid  down  that,  in  building  contracts,  "where  the  builder 
has  in  good  faith  intended  to  and  has  substantially  com- 
plied with  the  contract,  although  there  may  bo  slight 
defects  caused  by  inadvertence  or  unintentional  omis- 
sions, he  may  recover  the  contract  price,  less  the  damage, 

on   account    of  such    defects There  must   bo    no 

willful  or  intentional  departure,  and  the  defects  must  not 
jiorvade  the  whole,  or  be  so  essential  as  that  the  object 
which  the  parties  intended  to  accomplish  —  to  have  a 
specilied  amount  of  work  performed  in  a  particular  man- 
ner—  is  not  accomplished.  This  is  a  question  of  fact."^ 
One  who  agrees  to  make  a  carriage  just  like  a  certain 
model  carries  out  his  contract  by  making  a  carriage  sub- 
stantially like  the  model.''     A  contract  to  perform  work 

'  lliilsey  v.  Grant,  13  Vcs.  77;  Davis  Humph.  5(5;  .".0  Am.  Pee.  1."):?;  (Iloasdii 

V.  Hiiwo,  '1  Sc'lioiiles  k  L.  347;  Oreen  v.  Smith,   i)  Cu.si\.  4S4;    ^)1  Am.    Dec. 

?'.  Liiw,  '12   liL'av.   ()L>."i;    Lord   v.  Stc-  02;    llovcy   v.    I'ittlKr,    \'^    Mo.    li)l; 

plitiiS  1  Voungo  &  C  'Jl"i;  Stuwart  v.  Chamhers  v.  Jayiios,  4  I'a.  St.  H!);  ]{co3 

-Motialf,  OS  111.  109;  I'ngo  v.  f^rfcley,  v.  Smith,  1  Ohio,  l'J4;  K!  Am.  Dcl'.  ;")'.)!>. 
75  111.  4(»i);  Foley  /-.  ('row,  37  Mil.  51.         =*  I'liillip  ?-.   Culluut,   Oi'   N.  V.   '-'(14; 

■Colilsmitlus  Kaiid,  •_'(•.  Ohio  St.  101;  Nolan    v.    Whitney,    SS    N.    V.    04S; 

Cullcii  /•.  IJlniu,  .S7  OliioSt.  'I'MV,  Nolan  Johnson  v.  J)o  Pcyster,  .")0  N.  V.  OOii; 

V.  Wliitnoy,  88  N.    V.   04S;  Wolto  }-.  (Hacius  v.  Black,  50   N.    Y     14.");     10 

Hnwes,  i>0  N.  Y.  107;  75  Am.  Doc.  .S88;  Am.  Kop.  440. 

llayw.ir.l  v.  Lonnanl,  7  Tick.  181;  L'O         *  M.'incke  /'.  Falk,  01  Wis.   O'J.S;  50 

Am.    Dec.    L'tiO;    I'ort^T  v.   WooiU,   3  Am.  Kep.  157. 
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"under  his  own  personiil  and  immediate  superintendence, 
and  not  by  subcontract,"  binds  the  contractor  to  give  it 
his  personal  attention,  but  does  noi  require  his  perpetual 
IDresence,  nor  preclude  his  employing  assistants/  So  it 
has  been  held  that  a  person  may  recover  for  work  done 
under  a  contract,  though  not  strictly  according  to  it, 
where  the  work  was  beneficial  to  the  other  party,  and  the 
parties  cannot  be  i)laced  in  statu  quo} 

Illt'strations. — The  defendant  agreed  to  buy  all  the  fruit 
raised  by  the  plaintiff  and  delivered  at  its  works,  at  a  uniform 
price  ])or  jiuund.  As  it  riponad,  the  plaintiff  delivered,  and  tlic 
defendant  accepted,  quantities  from  time  to  time,  but  declined 
to  pay  for  any  until  the  whole  was  delivered.  The  plaintiff 
dipcuntinued  delivering,  and  sued  for  the  price  of  that  delivered. 
Held,  that  the  action  was  maintainable;  Vcerkamp  v.  Hulburd 
Canning  etc.  Co.,  58  Cal.  229;  41  Am.  Rep.  2G5. 

§  2488.  Performance  as  to  "  Quantity "  on  Sale  of 
Goods  or  Property.  —  In  contracts  for  the  sale  of  goods, 
the  seller  must  deliver  the  exact  quantity  contracted  for.^ 
A  contract  to  deliver  250  barrels  is  not  fulfilled  by  deliv- 
ering 2G0  barrels,  and  the  vendee  may  refuse  the  whole, 
on  account  of  the  excess  delivered.*  A  contract  to  build 
a  mill  fifty  by  one  hundred  and  fifty  feet  is  not  com})lied 
with  by  building  one  that  is  seventy-eight  by  one  hun- 
dred feet.^  A  contract  to  deliver  "all  my  crop,"  "to  be  in 
good  merchantable  order,"  is  satisfied  by  the  delivery  nf 
such  part  as  is  well  ripened,  though  it  be  but  a  I'cw 
bushels.*  A  contract,  "we  have  sold. to  W.  all  thegin.'^en:,' 
we  have  on  hand  and  shall  collect  this  season  or  f;ili, 
amounting  to  from  five  to  eight  thousand  pounds,  as  near 


»  Reed  V.  Coiiwav,  2G  Mo.  13. 

MHliimn  r.  >lail,  11  Vt.  illO;  .34 
Am.  Dec.  70i);  Climice  v.  L'omiu'rs,  5 
Bl.ickf.  441;  Ho  Am.  Dec.  K^i;  Davis 
■().  I'lsli,  1  G-.  Greene,  40ti;  48  Ain.  Dec. 
387. 

^  Leake  on  Contracts,  82.*?;  Wad- 
(Ungtou  V.  Oliver,  2  lios.  &  I'.  N.  11. 
r>l;  Hoaro  r.  Ucimie,  5  Hurl.  &  N. 
I'J;  Deuuitt  v.  Wliortt,  7  Greenl.   loO; 


20  Am.  Dee.  3o6;  Roberta  v.  B(  ittv, 
2  i'enr.  &  W.  (i:\;  21  Am.  Dcf.  4 Hi; 
Stevenson  v.  Biiigin,  41)  Pa.  St.  .Sii, 
But  a  substantial  compliance  is  inr- 
luitteil  in  some  states:  I'attcr.soii  .'. 
JuiM,  27  Mo.  5G3;  Houston  i:  .Mivi-r, 
5  Blackf.  8!). 

*  Downor  v.  Thompson,  2  Hill,  VM. 
'•'  Swain  r.  Seamens,  i>  ^Vall.  •_'.")4. 

*  Hamilton  v.  Uanyard,  34  Barl).  '.'04. 
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as  «-e  can  cslinuite,  includi„g  all  we  shall  got,"  binds  tho 
a3«asonl,and   an.l  might  be  gathered  in.'     An  airren 

^dm  0  °b;  th"  ^""'""  ■"'•"^'"^  "•"■■^" "  -'='^-"  : 

usfbo  ^^.,<=7"-'  ">  l«'y  i"  "otos  of  aspecillc  bank 

iiiui     naiket   valne    cannot    be  substituted/     Where  a 
n  raet  ,s  n.ade  to  pay  in  "  hen,p  and  tobacco,"  "n  c  ,  ud 
quantity  of  each  ought  to  be  paid.'  ' 

§2489.     "About"_"MoreorLcss,"etc.-Thenuan 

oe   of  1  iinbJ  "        ""  '!''  ""''   ^^^'^'"y-""-e«  'Lousand 
cct  ot  lumber  is  enough  to  satisfy  a  call  for  five  hundred 

ousand,  ..more  or  less.".  So  a  contract  for  the  del  " 
0  he  hundred  bundles  of  gunny  bags,  more  or  le  /s 
uhstantially  complied  with,  although  ttere  is  a  defiri'.cv 
of  rive  per  cent  m  the  number  delivered.'  But  ..about  " 
s..xty.ive  acres  is  not  satisfied  by  thirty  or  thirty  si. 
acres.'     And  .'more  or  less,"  iu  a  contract' for  t  le  of 

twen  y-three  tliousainl  feet  of  lumber,  does  not  aUow  a 
variation  of  seven  thousand  feet.» 


■  llorrcn  v.  Gaines,  G3  N  C  7'> 

'  I'Mwartls  «.  Morris,  1  Olii..,  o24 
^  Jioiul  V.  Jackson,  Cooke,  500. 
Cross  V.    Eglin,   2  ]krn.    &    Aclol. 

m;    Jrume  v    Seymour,   1C>  Con,.   B 

^.<-;  Cockore  1  r    Aneompte,   2  Con,. 

i^..  N    S.,  440;  Day  v.  Cross,  5!)  Tex. 

;;•';,  .'iwcpsoii  y.   Sii„„„ery,   G4  N.   C. 

Ti ; ; .?"  '""^  ¥^:'"''  ^^^^  ^'"^  ^xpres. 

quantity,  m  a  contract  of  sale,  was  con- 
UL.ng  to  deliver  at  least  that  .luaiitity  • 


Leming  v.  Smith,  16  Q.  B.  275  A 
contract  to  pay  "a  claim  of  S.  D  of 
about  one  huiulretl  and  fifty  dollars  " 
IS  a  cont,vict  to  pay  the  whole  a,.,ou,',t 
of  tl,e  deh  of  S.  D.,  although  it 
amounts  to  fifty  dolla,-s  niore  tha„  the 

S'Me."]''!""'''^'  '^''""'''  "■    ^^'^"^1^1^'". 
«  Hollands.  Rea,  48  Mich.  218 
ta hot  V.  Winsor,  1  Allen,  540. 

Ma.  16<;  S[)  Am.  Rep.  374, 

Creightou  V.  Comstock,  2?  Ohio  St 
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§  2490.  Performance  as  to  Quality  of  Goods.  —  A  con- 
tract of  sale  of  a  speciiic  chattel  is  performed  by  the  de- 
livery of  the  chattel  sold,  Avhatever  may  be  the  defects  in 
it.  The  seller  is  not  responsible  for  defects  in  the  cliattel, 
unless  he  has  fraudulently  concealed  them,  or  has  war- 
ranted against  them.^ 

§  2491.  Delivery  of  Goods.  —  The  seller  is  bound  to 
deliver  the  goods  in  the  mode  specified  in  the  contract.^ 
Goods  maybe,  according  to  the  buyer's  directions,  delivered 
to  a  common  carrier  for  him.  In  such  cases  the  seller,  in 
general,  acts  merely  as  agent  for  the  buyer,  as  being  the 
owner  of  t^e  goods,  in  the  engagement  of  the  carrier;  and 
the  subsequent  risk  and  the  remedy  against  the  carrier 
for  loss  or  damage  of  the  goods  rests  with  the  buyer  only.* 
But  the  seller  may  expressly  contract  with  the  carrier  to 
retain  the  possession  and  carry  the  goods  on  his  account, 
as  upon  delivering  them  to  the  master  of  a  ship  under  a 
bill  of  lading  expressing  that  they  are  shipped  on  his 
account,  and  to  be  delivered  to  his  order,  and  then  there 
is  no  delivery  to  the  buyer.*  And  where  one  orders  goods, 
saying  nothing  as  to  the  manner  of  delivery,  and  no 
usage  is  shown  to  make  delivery  in  this  way,  givini; 
them  to  a  carrier  to  transfer  to  the  buyer  is  no  delivery.' 
So  where  a  seller  contracts  to  ship  goods  by  one  route, 
and  he  ships  them  by  another  route,  they  are  at  his  own 
risk  of  loss."  On  a  sale  by  sample,  delivery  of  goods  to  ;i 
carrier  will  not  constitute  delivery  to  the  consignee  so  as 
to  pass  title  and  make  the  consignee  liable  for  them  if 
they  do  not  correspond  in  quality  and  quantity  with  tlio 

'  Aiiff,  Warranties  and  Repressenta-  Rep.  177;  Krndlor  v.  Ellison,  47  X.  Y. 

tions  Cliiptcr  C'XII.  M;  7  Ani.  llcp.  40'-';  Stronij;  c.  IVmMs, 

'■'  ]>enjaniin  on  Sale-!,  497.  47    Vt.   'MS;   (Jarilner  r.    tlowlatnl,   •_' 

^  iJawe.s  r.  I'eck.  8  Term  Rep.  .STO;  Tick.  5<)!»;  Penihroke  Iron  <.'o.  v.  I'u- 

.Tones  r.   Sims,   (J    Port.    lliS;    Bogy  v.  sons,  5  <iray,  ilSi). 

lUioilfs,   4  (1.   (h-eeiie,    l.'fl};    Foster  v.  *  Wait  c.  Marker,  2  Ex.  1. 

Rcickwell,  104Mass.  ](i7;  I>avis?'..Tones,  M^oyd   v.   Wight,    '20   (ia.    574;  03 

liiloiist.tiS;  Ward  ('.Taylor,  r)()111.4'.»4;  Am.  lieu.  (i.Sli. 

ilyae   /•.   Jiatlinip,   2  Al)i>.   App.  4'M;  •*  Fleming  c.  Mills,  5  Micli.  4'Ja. 

^fagrluler  v.  (rage,  33  Md.  344;  3  Am. 
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order'     Thoro  is  no  "aecoptanco,"  allliough    the   .cods 
-ay  have  beeu  dolivorca.o  a  carno.,  so  lon^  as  the  b  ; 
iKi.  the  nght  to  objc.ct  to  (he  quanliiy  or  q^ality.^ 

lo  ph.ee  articles  sohl  at  the  buyer's  risk,  delivery  and 

aeeep^nee  must  be  sneh  that  nothing  ren.ains  to  be^d::' 

h    either  party  m  respeet  to  them;  and  whore  the  sale  is 

o    a  quantity  of   things  by  eount,    measure,  or  wj!'lt 

l^eir  number,  quantity,  or  weight  must  be  det  rmined\e 

tion  to  the  contrary;^  On  sale  of  a  part  of  a  quantity  of 
goods  of  the  same  kind,  no  title  passes  without  epar  io 
or  particular  designation.^  Thus  there  is  no  deHvery  so 
long  as  wheat  sold  remains  to  be  measured  out  and  sepa- 
rated from  the  bulk-  or  on  a  sale  of  a  portion  of  brkks 
in  a  kiln,  by  the  thousand,  until  those  sold  are  separated 
n  some  mode  from  the  general  n.ass.«  An  agreement  to 
dW  a  certain  quantity  of  oats  of  a  specified  quality  on 

mentTwr"-t'"""^'''  accompanied  by  prelmt  pay- 
ment,  but  the  identity  of  the  oats  not  being  ascertained 
<loes  not  vest  title  to  the  oats  in  the  purclurser.^     On  the 
other  hand.  If  the   delivery  is  complete,  the  article  is  a 
tlie  buyer's  risk,  even  though  it  continues  to  remain,  1  y 
mutual  consent,  in  the  possession   of  the  seller.^     A  d^- 

aI^^^T^^^"^'  ''   ^^^-   ''-'  84     .  Var„u.n,  20   Pick.    2S0;    Ma.-tin  . 
-IJoycU-.  Wright,  25  Ga   "15  ,,    a  ,7'*'  ?  H'l'"; .'"^'-'^  <-'»""i'igl'anx 

A.u.  Rep.  5r>;  HuMuan  ;  Duncan  S  H  ooA  ";.:f-'  ^  ""^■''  ^'  ^^^'^i"'  '^4 
51  Pa.  8t.  (J(J  Waldo  "  LlcW  l  -n.  n"'"^;  Gil.nan  ..  Hill,  :K  N.M. 
]rea.  (JOy;  Dixon   ..   Mver«    7      r^tt      A    \  ^^'■^1^=^1>'?/-  ^^^''^'ki*^".  «  ('"W.  250; 

140;  t'obb  ..  Haskell,  lT\lI  Lti  'ii         u""  "^  ^^''^^^"^.V"- J«  ^'^^-  «t.  91. 
Am.    Dec.   oO-    OckhUnu   ,1''  V    {  1    *>"'""'"'^''''^  ^■'ti""al  Bank?,,  (lil- 

Iowa,  505;  Courtrighfc  ^^    Lem.mi'  T  «  n     V       -^""n"'  '  ^"''''''  '4-'- 

171;    Halm  t;.  Wdeii      30    \    i'     t'""    ,^^^;"\.'^'*^'      tJanlinor    v.     S„y. 
-'-'.'5;    18   Am.    Rei,     II    ''  Hn  i;  J'""'  ^  ^'   ^-   '^''''  <'l'^vela,„l  ..  \\il- 

\\oir,  2!)  Ala.  2!)1;  Boiler?.    Bln,.|-    lo         7  m   7.  '  •-"^'  ''*  -^"'-  '^'-'^■-  -74. 
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livery  of  chattels  sold  maybe  proved  by  acts  of  ownership 
on  the  part  of  the  purchaser^  although  remaining  on 
storage  in  care  of  the  vendor.'  The  title  passes  by  de- 
livery, although  there  remains  something  to  be  done  to 
ascertain  the  value  at  the  agreed  rates,  unless  by  the 
terms  of  the  contract  of  sale  this  was  to  be  done  before 
delivery.'^ 

Where  the  thing  sold  cannot  be  actually  delivered,  a 
sjnnbolical  delivery  is  sufficient.'  A  sale  of  goods  witliout 
an  actual  delivery  to  or  possession  by  tlie  vendee  of  the 
goods  sold  will  vest  the  property  in  the  vendee,  if  the 
property  be  of  such  a  nature  and  in  such  a  situation  that 
a  personal  possession  of  it  is  impracticable  or  inconve- 
nient.^ So  an  actual  removal  of  an  entire  mass  of  a  cum- 
brous article,  such  as  a  heap  of  grain,  is  not  necessary  to 
constitute  a  delivery.'  So  of  a  pile  of  logs  and  boards;" 
or  cattle  running  at  large;'  or  a  building.^  A  contract 
that  all  the  colts  to  be  foaled  by  certain  mares  sold  by  A 
to  B,  and  kept  in  A's  stables  under  B's  care,  were  to  be- 
long to  B,  is  a  valid  contract  of  sale,  and  not  void  as 
against  creditors  for  want  of  delivery."  Delivery  of  the 
key  of  a  building  in  which  personal  property  is  stored,  by 
the  vendor  to  the  vendee,  with  intent  to  surrender  posses- 
sion of  the  property,  is  a  sufiicient  delivcr3\'*'     The  prop- 


son,  107;  Glasgow  v.  Nicholson,  25 
Mo'  2!1;  Russell  r.  Girriiigton,  4'J  N. 
Y.  118;  1  Ain.  Rep.  408;  Bertclsoii  v. 
Power,  81  Inil.  51'J;  .Stiiiiiper  r.  Bush, 
8  Miss.  25;!;  Kiiuberly  v.  P;itcliin,  19 
N.  Y.  :V.iO;  75  Airi.  Dec.  33 ! ;  Barney 
V.  Brown,  2  Vt.  374;  19  Am.  Dec. 
720. 

'  Infj;alls  v.  Herrick,  108  Mass.  351; 
1 1  Am.  Rep.  3()0. 

■^  Burrows  v.  Wliitaker,  71  N.  Y. 
291;  27  Am.  Rep.  42. 

•'Cocke  V.  Chapman,  7  Ark.  197; 
Atwell  V.  Miller,  G  Md.  10;  (il  Am. 
Dec.  294;  Jordan  i'.  James,  5  Oiiio,  88; 
I'leasauts  v.  l*emUetou,  0  Rand.  473; 
18  Am.  Dec.  72(i. 

♦  Jcwett  V.  Warren,  12  Mass.  300; 


7  Am.  Dec.  74;  Rice  v.  Austin,  17 
Mass.  197;  Radlam  v.  Tucker,  1  i'irk, 
389. 

^  May  V.  Tall  man,  20  111.  443;  liai  t 
V.  Wing,  44  III.  141. 

"  Boynton  v.  Veazie,  24  Me.  'JSi;; 
Brewster  r.  Leith,  1  Minn.  5G. 

'  Cockrel  r.  Warner,  14  Ark.  3l."i; 
Waldeii  V.  Murdock,  23  Cal.  540;  b.} 
Am.  Dec.  135. 

*>  Vining  V.  Gilbreth,  39  Me.  49C. 

•Hull  V.  Hull,  48  Conn.  250;  40 
Am.  Rep.  1G5. 

'"  Packard  v.  Dunsmoro,  1 1  C\\<U. 
282;  Wilkes  v.  Ferris,  5  Johns.  :;;!.'); 
4  Am.  Dec.  3G4;  (iray  v.  Davis,  10 
N.  Y.  285;  Beuford  v.  Schell,  55  I'ii. 
St.  393. 
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erty  in  goods  described  in  a  bill  of  lading  is  by  the  owner's 
nidorse.nent  of  the  bir  vested  in  the  tndorsee  >  So  the 
property  passes  by  an  order  on  the  depositary  of  goods 
sold  given  by  the  vendor  to  the  vendee.^  Leaving  per- 
sonal  pi;operty  in  the  hands  of  a  third  party,  by  consent 
to  be  c^hvered  upon  the  payment  of  L  price  ves  U^ 
property  n.  the  vendee.^  The  delivery  of  L  bill  of  sale  to 
he  vendee  of  itself  transfers  the  title  froni  the  vendor  to 
the  vendee.* 

Where  a  contract  is  made  for  the  sale  and  delivery  of 
specified  articles  of  personal  property,  under  circumstances 
where  the  title  does  not  vest  in  the  vendee,  and  the  prop- 
erty is  destroyed  by  an  accident  before  delivery,  wilhout 
the  fan  t  of  the  vendor,  the  latter  is  not  liable  upon  the 
contract  for  damages  sustained  by  the  vendee « 

Under  a  sale  by  description  of  kind  and  quality,  or  by 
samrde,  the  seller  must  deliver  the  goods  in  a  manner  to 
give  the  buyer  an  opportunity  of  inspecting  whether  they 
answer  to  the  contract  or  to  the  sample;  a  tender  of  the 
goods  without  allowing  a  comparison  of  the  bulk  with  the 
sample,  or,  in  covered  cases,  without  allowing  them  to  be 
opened,  is  not  sufficient.^  The  buyer  is  entitled  to  a  rea- 
sonable  time  and  opportunity  for  ascertaining  whether 
the  goods  delivered  answer  to  the  contract;  and  he  may 
refuse  to  accept  them  upon  discovering  that  they  do  not 
in  such  case  he  may  return  the  goods,  but  is  not  bound 

Avlnhl^lf-.'^Si^a  'ittf-   4S0:     ,/Trieber  ._An.,e..so„,31   Ark.  103; 

70  A,„  Dec.  791;  Cushing  i'i^J'ii    ^^''  "  ^'"''-  '"''-  ''''  ""^  ^"'-  ^^'^^ 
;^  wtjI^Lf /^:-^^^^^^  ^^^'-y    ^;^r  J.  Norton,  47  N.  Y.  0.;  7 

Wing  V.  Clark,  24  Me.  3GG. 
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to  do  so;  it  is  sufficient  to  give  clear  notice  that  the  goods 
are  not  accepted,  and  remain  at  the  risk  of  the  seller.' 

Ilt.ustrations. —  Dklivkky  IIkld  Suffictrnt. — A,  the  owner 
of  certain  goods,  deposited  them  with  a  Wiirchouseinan  in  the 
nanie  of  !>,  wlio  was  A's  broker,  and  afterwards  sold  tlieni  to  B, 
gave  him  a  receipted  bill  of  parcels,  and  took  his  note  for  the 
])rice:  In  re  Bdtclicldcr,  2  Low.  245.  Y.  contracted  with  J.  to 
sell  to  the  latter  a  quantity  of  cotton  lying  at  the  gin  of  S.,  at 
an  agreed  price  per  pound,  the  cotton  to  be  weighed  after  it  was 
ginned.  J.  paid  to  Y.  a  sum  in  part  payment,  and  the  parties 
agreed  upon  terms  for  the  balance,  and  Y.  directed  S.  to  deliver 
the  cotton  to  J.  Afterwards,  before  the  cotton  was  weighed,  it 
was  attached  in  a  suit  against  Y.:  Jordan  v.  Harris,  31  Miss. 
257.  S.  bought  of  K.  twenty-six  head  of  cattle,  which  were  at 
the  time  in  a  stock-yard,  and  paid  him  twenty  dollars  on  the 
l)argain,  S.  agreeing  to  call  the  following  morning  and  take 
away  the  cattle,  and  pay  the  balance  of  the  purchase-money. 
During  the  night  the  cattle  broke  out  of  the  yard,  and  thirteen 
were  lost.  S.  received  and  paid  for  those  which  did  .lOt  make 
their  escape,  but  refused  to  pay  for  those  which  were  not  found: 
Si'jcrson  v.  Kallmann,  89  Mo.  206.  It  was  orally  agreed  be- 
tween a  farmer  and  his  laborer  that  the  latter  should  accept 
certain  hogs  in  payment  for  his  services.  They  were  pointed 
out,  but  were  to  remain  in  the  pasture  with  other  hogs  until  an 
opportunity  should  be  found  for  selling  th(!m:  }Vchstcr  v.  Ander- 
son,  42  ^lich.  554;  3G  Am.  Kej).  452.  Failing  debtors  delivered 
to  a  heavy  creditor  a  bill  of  sale  of  twelve  thousand  bushels  of 
charcoal,  in  pits  on  the  vendor's  land.  The  vendees,  a  few  days 
afterwards  sent  a  person  who  marked  the  pits  with  their  name. 
This  person  remained  in  charge  of  the  pits  a  few  days,  and  after 
him  a  neighbor  was  requested  to  look  after  the  pits,  and  visited 
tliein  every  day:  Tngnlnl  v.  K)jh',  17  Nov.  20i);  45  Am.  Kep. 
442.  A  quantity  of  pig-iron  on  the  batdc  of  a  canal  in.  Fred- 
eric County,  under  the  care  of  one  agent  of  the  owner.  V"a-  ■-•:  l-l 
by  another  of  his  agents  in  I'altimore,  who  gave  hi.s  ro';  -v,  \o 
the  purchaser  for  the  purcliase-moncy.  Tiie  })in"chase.-  >.  ;.>te 
to  the  agent  in  Frederic  to  ship  the  iron  to  his  agent  at  iit  m' 
place:  Van  Brunt  v.  Plhc,  4  CJill,  270;  45  Am.  l)ec.  120.  TIi,' 
plaintiO's  purchased  a  number  of  cattle  from  A,  and  receivei]  an 
order  from  him  to  his  agent  for  their  delivery.  TIk;  agent 
pointed  out  the  cattle  to  the  i)lainti!rs  as  they  were  grazing  in 


1  Heillnitt  r.  Hickson,  L.  R.  7  Com.  IT.  .SliO;  Ganson  v.  Ma>ligan,  15  Wis. 

P.  4;iS;  Lucy  v.  MoiiHet,  5  Hurl.  &  N.  144;  S'i  Am.  iJec.  G.')'.);   l'ittsl)ui-li  otf. 

2:«;(lriiiu)MI)y  r.WulKL.li.  lOCom.  R.   R.   Co.  v.   Kock,  50  Iml.   .m'J;  ID 

V.  3i)l;  Waricu  v.  Buckmiustur,  24  N.  Am.  Rep.  713. 
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view,  and   told  tlieiu  he  dclirom,!   n,« 

rntc  nor  Ir  m  1      Tl  "'"'  '«"'S'-lo"ils  "C  oil  at  a  certain 

wn    nff  to  buy  of  L  fivo  ],n}i,e      ,:  .  "-"'•     '^-  ''^^••''^(l  m 

ing  to  delteroats  of  thnt  ,^.   V^    '"1  ^''''''^  ^°''  *^'^"^'  ^^  ^^S'-ee- 
called  for  by  A  and  no  nnr'^^  "r^  ^^'"""'>*  ""  ^''^^s  when 

continued  in  M.'s  enXrent  on^  7'^"  cldendnnt 

in  AF  's  ^t.1l,lo  fK«      1-    V    .      ^^  *'^^  ^'"■"^'  t^i^'  'lorso  remained 

TiiKint-  p . " '  i"  i"  ti;  li'  "y-T  °^;'' '"""'''"« »■  -' 

2.5S;  40  A,,,.  Kolf  iuT  "■•''■  -^^"^  ^-  *'»"«-<"■'»,  JS  Conn. 

nuru'^'J'"^^^^'  '"  Transitu -Who  may  Exercise 

R  ght  -8to,,,,agc  ,„  ,,.„„„,7„  i,  t|„  ,ij,-|,j  „.,,i^.,,  ,,  ^^,,^ 

0  ,  Kuls  „,,o„  crcl.t  has  t„  r-f.k.  then,  „,,„,  the  discovery 
"I  Iho  insolvency  of  the  vendee  at  any  ,in,e  before  they 
.avc  been  ,  chvercl  to  bin,,  or  bef.re  any  Ibir.l  person 
.as  acqn.rcl  „,„,„„  /;,,„  ,ig|,t  („  then,.'  Though  the  seller 
i«s  ,lehvere,l  the  goods  to  a  carrier  on  behalf  of  Ibe  buyer 
.0  retains  the  right  to  stop  then,  ,:„.  transUa,  and  to  recJvcr 
he  possession  at  any  lin.e  before  they  have  been  delivered 
...  the  event  of  the  buyer  beco„,ing  bankrupt  or  iusolvcU.' 

'  J"»P3  V.  Earl,  37  Cal.  CSO;  99  Am. 


Dec.  338. 


M.eake  on  Cun tracts,  1274;  Calahan 
V.   Eabcock,  21   Ohio  St.  281;  8  Am. 
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This  riglit  of  stoppugo  i,c  transitu  does  not  proceed  upon 
the  ground  of  rescinding  the  contract,  but  as  a  cuso  of 
equitable  lien.  It  assumes  the  existence  and  continuance 
of  the  contract.*  It  is  a  right  favored  by  the  law.^  The 
riglit  may  bo  exercised  by  the  vendor  or  his  general 
agent,^  or  by  a  factor/  or  by  one  who  has  paid  the  price 
for  the  purchaser,  and  taken  an  assignment  of  the  bill  of 
lading  as  security  for  the  advances.^  So  an  insolvent 
vendee  may  refuse  to  take  possession,  and  thus  leave  un- 
impaired the  right  of  stoppage  in  transitu.^  But  mere 
lien-holders  have  no  right  of  stoppage  in  transit,''  nor  a 
mere  surety  for  the  price  of  the  goods,*  nor  a  vendor  who 
takes  notes  or  bills  in  absolute  payment;"  nor  does  the 
right  apply  to  a  consignment  to  a  creditor  to  whom  the 
consignor  is  indebted  to  the  full  value  of  the  goods.*" 

§2493.     Grounds   for  —  "Insolvency"   Defined.  — It  is 

well  settled  that  the  only  ground  upon  which  the  right  to 
stop  in  transitu  can  be  exercised  is  where  -the  purchaser 
becomes  insolvent."  The  term  "insolvency,"  used  in  this 
connection,  does  not  mean  a  technical  legal  insolvency, 
but  generally,  mere  inability  or  failure  to  pay.*^     This 

Rep.  63;  Cabeeii  v.  Campbell,  30  Pa.         »  Sififken  v.  Wray,  6  East,  371. 

St.  254;  Inslee  v.  Lane,  57  N.  H.  454;        »  Eaton  v.  Cook,  32  Vt.  58;  Sweet  v. 

Chapman  v.  Lathrop,  9  Cow.  110;  16    Pym^l  East,  4. 

Am.  Dec.  4.33;  Newhall  v,  Vargas,  15 

Ale.  314;  .33  Am.  Dec.  617;  Sawyer  v. 

Joslin,  20  Vt.  17:.';  49  Am.  Dec.   768; 

IJlum  V.  Marks,  21  La.  Ann.  268;  99 

.\m.  Dec.  725;  Pattison  ?•.  Ciilton,  33 

Ind.  240;  5  Am.  Rep.  199. 

1  Patten's  Appeal,  45  Pa.  St.  151;  84 
Am.  Dec.  479. 

^  Tufts  V.  Sylvester,  79  Me.  213;  1 
Am.  St.  Rep.  303. 

'Reynolds  v.  R.  R.  Co.,  43  N.  H 


'«  Clark  V.  Mauran,  3  Paige,  373; 
Wootl  V.  Roach,  1  Yeates,  177. 

"  Benjamin  on  Sales,  828;  The  Coii- 
stantia,  6  Rob.  621;  Mactier  v.  Fritli, 
6  Wend.  103;  21  Am.  Dec.  262.  If, 
in  fact,  there  was  no  insolvency,  tlie 
right  of  stoppage  in  tniim/ti  does  not 
exist:  Walsh  v.  Blakely,  6  Mont.  11)4; 
See,  contra,  Wood  v.  Roacli,  2  1)^11. 
180,  1  Am.  Dec.  276,  holding  tlut 
failure  of   consideration  is  a   gromul, 

580;  Chandler  v.  Fulton,  10  Tex.  2;  60    and  Fitzsimmons  v.  Joslin,  21  Vt.  l-Jl); 

Am.  Dec.  188.  holding  that   false  representatioi  s  on 

*  Frise  V.  Wray,  3  East,  93;  Seymour     the  part  of  the  buyer  are  a  grouml. 

r.  Newton,  105  Alass.  272;  Newliall  v.         '^  Deragy  etc.    Co.  v.    O'Brien,   123 
Vargas,  13  Me.  93;  29  Am.  Dee.  489.      Mass.    12;   Benedict  v.   Schaettlo,    12 

*  (iossler  V.  Schepeler,  5  Daly,  476.       Ohio  St.  115;  Hays  v.  Monille,  14  Pa. 

*  Tufts  V.  Sylvester,  79  Me.  213;  1     St.  48;  Chandler  v.  Fulton,  10  To\.  •-'; 
Am.  St.  Rep.  303.  60  Am.  Dec.  188.    See  Rogers  v.  Tlioiii- 

'  Kinlocii  i\  Craig,  3  Term  Rep.  119;    as,  20  Conn.  53. 
Sweet  V.  Pym,  1  East,  4. 
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I'nt  •'  7/fr'''  I^^  '*°^^^"^  ^'^y^^^^-'  or  refusing  pay 
'"^nt.      If  the  nisolvency  existed  at  the  time  of  f         ? " 

§  2494.    Right  Continues  only  durino-  Tro««,-* 

right  to  stop  commeaceswlien  thol    1  •~^''" 

the  hands  of  a  middle-n  "n  o  c  r  '  tX  "".  "'""^  '^ 
ends  when  they  are  deliver  d  1^1^  ^  Z  7^  "^1 
The    right    continues,  w],ere    .oods     .     /  ^"''^'"'''■- 

wlmlo  duty..     Depositing  goods  at  .n7nl.      r  ?"""' 
Willi  the  voudea's  a<renKo  r  .■      ""  'n'«n"cdiate  point 

mine  the  right  o     tCpUe '    11,7'?'  '""  ""'  ''^'^■- 

goods  fo/awarehorff'tho    L  ie'^thrr^'"'^  ""  " 
m,der  the  purcl>a,,or's  order"    But  H?       "^  "'"<> 
goods  are  deUvored  on  hoard  f r^irr;:^^;':;:: 

'  Chandler  v.  Fulton,  10  Tex   *>.  ^n     ojo    w     ,    „ 
A.n  Dec.  188;  I„,sleo  ..  Lane,  57  N.  li"      t^  ItT'fl'-  Y.'^T''  '^  ^''-  '^^'  ^^ 

A.n.  Doe.  284;  Ma.ste'rs  r.  \L^  g  -^f;^"^-  f,'-^'  '/'»•  '>"°-  «.^15;  1I..I 
n.m.4SI);   BeIlr.AIo«s,5\Vhar     isj         "f^""'',^'^  J'-   Napior,   3  Cai,.e. ,    JS-'. 

AnK  Dec.  284;  Ruynoldn  r.  R.  llhr  S  h  1"  a' J  '^'»-  ^^<^'-'-  ^'^J  Jl'^W  / 
4.iN.  H  580;  Bhun  ..  Marks,  21  L^'  i  w ''l  ^  ")  ''^^■^-  «5;  (i  An.!  Dce^2  : 
Ann.  2{J8;  <)<)  Am    Deo    79-.V  «„  1  ,         |J"^^'itt  'J-  Davis,  5  Munf    "U.  7  a 

.  Furnish  15  ;V^.cl  ^7  B^.ST  J^'  ^?H  ^^"T'"^  "•  ^^'^f-^i^'l^k" 
Kters,   ,.J  Ala.  243;  35  Am.   Rep.  if      A.-k    >o  ^\r    '''  ^^'■^«">i '••  Wil.son,  4: 

(o..v,,logers..  Thomas.  20  Conl;.  53:     M^    67-'  K  ^  T  "^   ^\  ^-    ^'"•.   l^*^' 
luckloy?..  Furniss,  15  Wend    1.37      r.I^     o    ''  A'*^'''''^'i  «•  Spear,  .30   Vt 

1^0.  .84,  Conyers  .  Enm,  2  Mason.         =  N^y/o?^:  1,,^^.  8  Pick   198-  10 
*  Calahan  v.  Ikbcock    21    Ol.in  «.      ^"^-J^^^-  '^l^-  '  ^'^ 
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buyer;'  or  after  floods  have  boon  sold  by  tbo  vcndeo  to  a 
third  person  in  good  faith,  an<l  by  the  carrier  delivered  to 
the  vendee,  who  has  delivered  them  to  his  vendee;'*  or  if 
goods  are  sent  to  a  forwarding  merchant  to  await  in  his 
hands  the  instructions  of  the  purchaser  res[)ecting  any 
further  transit.^ 

§  2495.     What  will  and  will  not  Defeat  the  Right.— 

The  vendee's  assignment  of  the  bill  of  lading  to  a  pur- 
chaser for  value  before  the  goods  have  been  stopped 
defeats  the  vendor's  right  to  stoppage  in  transit;''  sjo  does 
the  entry  of  goods  in  a  bonded  warchous  .°  So  if  the  yen- 
dee  intercepts  the  goods  on  their  passage  to  him,  and 
takes  possession  as  owner,  the  delivery  is  complete,  and 
the  right  of  stoppage  gone." 

A  levy  of  execution  upon  the  goods  will  not  defeat  the 
right;'  nor  their  attachment  by  another  creditor;^  nor  au 
assignment  for  the  benefit  of  creditors;"   nor  the  com- 


'  Tlioinpson  v.  Stewart,  7  riiil.  1S7. 

^  U.  S.  Engine  otc.  Co.  v.  Oliver,  IG 
Nob.  01 -J. 

^  liigg'i  V.  Barry,  2  Curt.  2ufl;  Hays 
V.  .Muiulle,  14  I'ii.  St.  48;  Guilford  v. 
Smith,  :?0  Vt.  4'.). 

*  llyhorg  r.  Wiiell,  2  Wasii.  C.  C.  413; 
Stubli.s  r.  Lund,  7  Mass.  4.JI?;  5  Am. 
Due.  Gi?;  Cliaudlor  v.  Fulton,  10  Tex. 
2;  GO  Aiti.  Dee.  ISS;  Walter  r.  Ui.ss,  2 
Wash.  2S:{;  Kawls  r.  Deslder,  4  Al)l). 
A\>[>.  12;  Amli'urii'd  c.  Uandall,  ;'.  did', 
ll'.l;  L(iel)  r.  Telers,  0:5  All.  24:!;  :\o 
Am.  Ui'p.  17;  Oakford  /■.  l»iaUe,  2  Fost. 
&  F.  4y:{;  l)ix(Ui  r.  Vate.s,  ;")  H;irii.  & 
Adol.  04.');  Leer.  Kimball,  4."!  Me.  172; 
Holling'swortli  /'.  Napiur,  3  Cat.  182; 
2  Am.  Dee.  2(iS;  Dows  i\  (ireeiie,  32 
i'y.ivh.  A'.K);  Curry  /•.  Koulstoue,  2  Over. 
110;  Boyd  V.  M().sely,  2  Swan,  GGl. 
]iut  not  a  transfer  by  tiie  vendors  and 
shiiii)ers  of  goods  of  the  bill  of  lading 
for  them  as  a  mere  collateral  to  pre- 
existing obligations,  notliing  being 
advanced,  given  u]),  or  lost  on  the  ])art 
of  tiic  transferee:  Lesassier  v.  Tliu 
Soxitiiwestern,  2  Woods,  35. 

*  Cartwrightv.  Wilmerding,  24  N.  Y. 
521;  Fraschieris  v.  Heuric^ues,  G  Abb. 
Pr.,  N.  S.,  251. 


«  Second)  v.  Nutt,   14  B.  Mon.  .'{21. 

'  Chandler  v.  Fulton,  10  Tex.  2;  (io 
Am.  Dee.  18S;  Buckley  v.  Furniss,  1,") 
Wend.  137;  Converse  r,  Litehford,  14 
La.  Ann.  SI). 

*<  Clark  r.  Lynch,  4  Daly,  83;  I'.ii,  k- 
ley  J'.  Furniss,    15  W(^ml.    137;    I'x  ii.  - 
diet    V.    Sehaettle,    12    Ohio   St.    i>\:<: 
Wood    r.    Yeatman,    15    15.   Mou.  "JTi); 
AVoodruff    r.    Noyes,    15    Conn.    il.'i.V, 
O'Urien  r.  Norris,  Ki  Md.  122;  77  Aia. 
Dee.  284;  Hays  v.  .M,)nille,  14   I'a.  Si, 
48;    Hlaekman  v.  I'ieref,  23  Cal,   "i(IN; 
Agnine    r.    I'armalee,    22    Coun.    47.!; 
iSium  r.  Marks,  21  La.   Ann,  2iiS;  HH 
Am.  Dee.  725;  Hepp  r.  (llov.'r,  i.'i  Li. 
4G1;    .35    Am.    Dee.    20G;    Cai.ihni  -■. 
Baheoek,  21  Oiiio  St.  281;  8  Am.  Kr;.. 
G3;  Kueker  c.  Donovan,  13  Kan.  -"il: 
1!)  Am.  Hep,  84;  Norris  v.  Shrynck,  .111 
Miss.  5!)0;   Seymour   r.    Newtdii,  H'.'i 
Mass.  272;  SnntJi  c.  (Joss,  1  Caiii|i.  L^'-'; 
Hause  v.  Juiison,  4  Dana,  7;  'JH  .Vm. 
Dee.  377;   Naylor  )'.   Dennie,  8  I'lok, 
198;   19  Am.   Dec.  319;  Sawyer  r.  J<e- 
lin,   20  Vt.    172;    49   Am.  "Dec.  TiW; 
Steinian  v.  Ragee,  55  Wis.  .341). 

»  Ciiandler  v.  Fulton,  10  Tex.  2:  GO 
Am.  Dec.  188;  Bell  v.  Moss,  5  Whart. 
189. 
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bccuio  the  p nco,  tl.o  yrouud  ,;f  uttaolunct  Win.r  tint  tl  o 

sale  was  iiuhicod    by  tl.e  buyc  '3  f,.,,„|  =     , 

.'I'Pointod  for  an  i.ilvcnt  v 0 1'.i  0     .  It  t      """""T' 

..as  m  a  i.a«s„.e  capacity  merely  as  custo.Ii.u,   u„lil    ,„ 
a-^ignco  >s  appointed, and  has  no  more  uutl.o  i  v"       ,; 
ll.an  a  carrier  or  middleman      WImI.  ,1  ^       ^    " 

Lands  the  ri,nt  of  stoppa^m.^^rtlrZlf  "°  '"  "'^ 

10  stop.      Neitlicr  will  a  conditional  payment  l,v  l.ill    !f 
oxdKtnge  or  otl.or  securities/     If  by  order  If  .1 
(laser  a  n-irf   nt  *i  .  ■'  "'   ""'  PT- 

cii.istr  a  part   of  tbo  goods   are   sold  on   the  wiv    il,^ 

rcnuunder   n,ay  bo   sloppcl..    The   death     f  „    ^^    , 
".-ivent,  after  the  ,oLl  are  tra^sn"       ,  t '  ,  :"  :t 
xlore  the  receipt  of  then,,  does  not  reyest  the  Zl, 
tl.o  yendor,  unless  he  intercepts  them  befor    nf 
.0  the  possession  of  the  yendee's  roZ'!:^^''  """" 

S  2496     Time  of  Performance  of  Contract.  -  Perform 
ancemust  be  within  the  ti,„e  IL.e.l  by  the  eonir  ,c    T 
formance  made  after  that  tin.e,  and  accepted  teoh'e; 
party,  .s  not  performance  in  the  eye  of  the  buy,  but t  ^ti:: 

'  Cilalian  I'.  Babcock.  21  Oliio   9<;i.     ,       i 
8  An,.  Kcp.  (j;{.  ^^'  ^'  '^'"°'  2S1;      yar.ls  v.   Brewer,  2  Mee.s.   &  \Y    liV,. 

:Allyun  Willis,  G5  Tex.  05.  Sll      Mil'   '^^^""'T"'''  ^   M^.i.le '&  k'. 

l.ilts  r.  Sylvester,  79  Ale.  213-  1     ■■^('4.    ,1  u     ''"  M"""'"'"'   "  <-'"■    &    -M- 

MI,H^.o,u,Levy,7TermRoi,.440-     w's  '  '\/^''"'""''^^'l'  "  l^''-  «t-  m'; 
l>M.su  y.  Wray,  3  East,  93j    E.  wanj      {  ■  ,1  1 V  i'T'"'  '^^  ^-  ^'-  ^<i-   ^^-  ^^^l 

iMll  r.    argas,  13  Me.  93;  29  Am.  i)Jc.  Sj."  5   V, .  "",  "''''^.^^f""'''    7    Mass. 

4M);    Van   Casteel   i-.   Booker.   2  Ex!  14  Pa"!  St  4)!  ''^       '  ^^''^' ''•  '^^°"'"«« 

'  ="Feise  V.  Wray,  3  East,  93;  Dixon  7  m '""•''*  ^-  ^utt,   14   B.  Mon.  261. 

V.  Yates.  5  Barn.  &  Adoi.  345;   S  Am  Def  ^S.    "*'''  ^  ^^'"^-  ^«^'  ^^ 
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faction  for  the  broach  whicli  lins  taken  place.'  But  unless 
the  contract  ho  stipulates,  time  is  not  deeniod  to  bo  of  its 
essence.'  Hut  generally,  in  a  contruct  for  certain  work, 
the  s])ecified  time  is  as  much  the  essence  of  the  contract 
as  is  the  manner  of  tlio  performance.''  But  a  slight  delay 
in  finishing  work,  contracted  to  bo  dono  by  a  certain  day, 
does  not,  ordinarily,  destroy  altogether  the  right  to  coni- 
l)ensation.' 

Where  the  performance  is  to  be  on  a  certain  day,  the 
party  has  the  whole  of  that  day  to  do  it  in."  So  where  it 
is  to  be  within  a  specilied  time,  the  party  bound  has  until 
the  last  moment  of  the  last  day.°  Under  a  contract  to 
deliver  a  thousand  tons  of  bark  per  year  for  five  years, 
a  party  has  the  whole  of  each  year  in  which  to  deliver  the 
thousand  tons.^ 

Where  a  place  is  fixed  for  the  performance  on  a  certain 
day,  requiring  the  attendance  of  both  parties  there  to 
complete  it,  in  order  to  avoid  an  unnecessary  attendance 
of  either  party,  the  law  appoints  the  last  convenient  time 
of  the  day  for  both  to  attend  for  the  purpose,  and  the 
promisor  may  protect  himself  from  default  by  being  then 
present  at  the  place,  prepared  to  pay  or  perform  his  con- 
tract, even  if  the  promisee  is  not  there;  but  it  is  also 
sullicient  for  him  to  tender  the  payment  or  performance 


'  Leako  on  Contracts,  834;  Der- 
mott  V.  Join's,  23  How.  220. 

■^  Kircliolf  V.  Vo.ss,  G7  Tux.  320; 
Watsioii  V.  \Valkur,  (J7  Tex.  G.')!. 

=•  Nesbitt  V.  Puarson,  33  Ala.  COS; 
Warren  v.  Bean,  G  Wia.  120;  House  v. 
Lewis,  4  Al)b.  App.  121. 

Mioniau  v.  Steele,  18  Neb.  G52, 

*  Leake  on  Contracts,  834. 

"Curtis  V.  IJlair,  20  Miss.  .300;  59 
Am.  Dec.  2;")?.  In  Startup  v.  Macdoii- 
ald,  G  Man.  &  G.  503,  the  court  .say: 
"The  general  rule  is,  that  wlierevcr, 
in  cases  not  governed  by  particular 
customs  of  trade,  the  parties  oblige 
themselves  to  the  performance  of 
duties  within  a  certain  number  of 
days,    they   have  to  the  last    minute 


of  the  last  day  to  perform  their  obli- 
gation. The  only  qualification  is, 
that  in  acts  requiring  time  in  order 
that  they  may  be  completely  per- 
formed, the  party  must,  at  all  events, 
tender  to  do  the  act  at  such  a  period 
i)efore  the  end  of  the  last  day  as,  if 
the  tender  bo  accepted,  will  leave  liim 
suflicient  time  to  complete  his  per- 
formance before  the  enil  of  that  day. 
In  tiio  case  of  a  mercantile  contract, 
howevei',  the  opposite  party  is  not 
bound  to  wait  for  such  tender  of  per- 
formance beyond  the  usual  hours  of 
mercantile  business,  or  at  any  other 
than  the  usual  place  at  which  the  con- 
tract ought  to  be  performed." 
'  Curtisa  v.  Howell,  39  N.  Y.  211. 
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at  the  place,  if  the  promisee  should  hnpi»cu  to  bo  there, 
at  inytimo  upon  the  day  appointed.'  If  a  [)hice  is  lix(Ml, 
hut  tho  performance  nuiy  be  at  any  time,  it  is  for  the 
proniisor  to  give  notice  to  the  promisee  of  tlio  time  when 
ho  intends  to  pay  »)r  perform  his  contract."  Where  aeon- 
tract  is  made  lor  tlio  payment  of  specific  articles,  such  as 
the  payee  should  select,  at  a  pUice  desigiuued,  but  no  time 
is  lixed  for  the  payment,  such  articles  are  payablu  on  de- 
mand.'' In  contracts  for  the  delivery  of  goods  or  per- 
formance of  labor,  where  no  time  or  place  is  designated 
for  the  delivery  or  performance,  a  demand  by  the  prom- 
isee upon  the  promisor  is  necessary  to  fix  default  u[)on 
the  latter;  but  if  l)otli  time  and  place  bo  desigiiated,  no 
such  demand  is  necessary.'* 

Where  there  is  no  time  fixed  by  the  contract,  tlio  law 
implies  that  the  performance  is  to  take  place  within  a  rea- 
sonable time."    Thus  where  no  time  is  fixed  for  the  delivery 


'  LcaUc  on  Contracts,  83.');  Oaso  v. 
(Ireen,  5  Watts,  202;  30  Am.  Dec. 
311. 

''  Luako  on  Contracts,  83,'). 

»  liusscU  V.  Ornishee,  lU  Vt.  274. 

•  Morcy  V.  Knko,  5  Minn.  .392;  Smith 
V.  Tillany,  30  Harh.  23. 

^  Warren  ".  Wheeler,  8  Mot.  97; 
Wiswall  V.  Mc(io\van,  1  llotl'  Cli.  12."); 
]•.>:.;  llol)ertsv.  Beatty,  2  Pa.  St.  03;  Jl 
Am.  Deo.  410;  Butler  v.  O'Hcar,  1 
Di'siuis.  382;  1  Am.  Dec.  071;  Atwood 
V.  Col.h,  10  Pick.  297;  20  Am.  Deo. 
()J7;  I'liih^is  V.  Morrison,  '.i  Bihh,  105; 
f)  Am,  Dec.  038;  Elli-.  v.  Thompson,  3 
Mec>!.  &  W.  44.");  Clark  v.  Keniin;4ton, 
11  .Met.  301;  Startups.  Macdonihl,  0 
Miui.  &  (Jr.  593;  Hales  v.  11.  R. 
Co.,  4  Best  &  S.  00;  (Jravcs  v.  \A\- 
liii,  3  Camp.  420;  Aihvms  i\  Adams, 
2(i  Ala.  272;  Luckhart  v.  O^'don,  30 
V:\\.  .')47;  Wright  v.  Maxwell,  9  Ind. 
!'.)■_';  Waterman  i>.  Dutton,  0  Wis.  205; 
I'ocUer  i\  Franklin,  3  Num.  530; 
Watts  r.  Hheppard,  2  Ala.  425;  Saw- 
yer )'.  Hannnatt,  15  Me.  40;  l^iltle  v. 
lldhh.s,  34  Me.  357«  Howe  r.  Hunt- 
iiij^ton,  15  Me.  350;  Atkinson  v. 
Urown,  20  Me.  07;  Lind.scy  v.  Police 
Jury,   10  La.   Ann.  389;    Atwood  v. 


Clark,  2  Me.  249;  Morse  v.  Bdlows,  7 
N.  H.  .')49;  28  Am.  Dec.  372;  Minn. 
Gas  Li<,'ht  Co.  I..  Mfg.  Co.,  122  U.  S. 
200;  Palmer  v.  Breon,  .34  .Minn.  .39. 
In  Phili[)s  /•.  .\Iorrist>n,  3  Bihh,  105,  0 
Am.  Dec.  03S,  the  court  said:  "Where 
there  is  no  time  lixed  fur  the  perform- 
ance, if  the  thing  to  he  done  he  local, 
the  party  who  has  contracted  the 
ohligatiiin  tfi  perform  it  will  have 
during  his  life  to  do  it  in,  unless  has- 
tened hy  reiiuest;  hut  if  it  he  transi- 
tory, he  will  1)0  hound  to  perform  it  in 
a  ciinvenient  and  reasonahle  tinui;  and 
if  he  fail  in  tlio  performance,  although 
there  may  have  hcen  no  special  re- 
quest, he  will  he  liahlo  for  a  hreach 
of  his  contract.  This  distinction  is 
ahundantly  estahlished  hy  I'higlish 
autlioritics,  and  was  recognized  hy  this 
coai't  in  the  case  of  Clay  v.  Huston,  1 
Bihh,  401.  A  thing  coatracteil  to  he 
done  may  he  local  in  its  natui'o,  or 
may  be  made  so  hy  the  stipulation  of 
tho  parties;  hut  the  duty  which  is 
covenanted  to  he  performed  in  this 
case  is  neither  in  its  nature  local  (for  it 
might  he  done  anywhere),  nor  is  it 
niado  local  by  the  covenant  of  the 
parties.     It  results,  therefore,  that  the 
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of  goods  sold,  the  law  makes  them  deliverable  in  a  reason- 
able time.*  A  delivery  within  such  time  after  the  sale  as 
is  reasonable,  in  view  of  the  bnlk  and  character  of  the 
article  sold,  is  sufficient.^  So  when  a  party  agrees  to  pay 
money  after  his  return  from  a  particular  place,  he  is 
entitled  to  a  reasonable  time  after  his  return  within 
which  to  make  the  payment.^  Where  it  is  stipulated  that 
one  party  shall  do  the  work,  the  other  finding  materials, 
there  is  an  implied  agreement  that  the  materials  shall 
be  seasonably  furnished/  Upon  a  contract  to  deliver 
merchandise  at  a  future  day,  if  the  day  mentioned  is 
Sunday,  the  day  of  delivery  is  Saturday.^  A  sale  of  goods 
made  without  any  stipulation  as  to  the  time  of  payment 
therefor  is  a  sale  without  credit,  and  payment  is  due 
immediately." 

The  question  as  to  what  is  a  reasonable  time  in  a 
particular  case  is  sometimes  one  of  fact  for  the  jury  ami 
sometimes  one  of  law  for  the  court.^  In  deciding  whether 
an  undertaking  has  been  performed  within  reasonal)le 
time,  the  difficulty  and  danger  attending  it,  and  the  dili- 


104; 


458. 


covenantor  was  bound  to  proceed  im- 
mediately to  the  execution  of  tlie  duty 
which  he  had  covenanted  to  perforin, 
and  to  conii)lete  the  performance  of  it 
in  a  convenient  and  reasonaVile  time." 

>  Bly<lenburc,'h   v.    Wolcli,    1     Bald. 
3.31;    Henkle    v.    Smith,   '21   111.  -JSS; 
Jones   V.    Fowler,    IM    How.    Pr. 
Danforth  v.  Walker,  40  Vt.  "J.")?. 

•■'Clialiin  V.  l)(Mih,  14  Cal.  384. 

3  Abbott  r.  Wilmot,  22  Vt.  4.37. 

*  Smith  r.  R.  R.   Co.,  3(i  N.  H, 

*  Kilgour  V.  Miles,  0  (iill  &  J.  208. 

6  Brelien  v.  (Vl)onnell,  34  N.  .T.  L. 
408;  Thompsr.i  c.  Ketcham,  8  Joluis. 
190;  5  Am.  Dec.  332;  Bank  of  (\)lum- 
bia  V.  llagner,  1  i'et.  455;  Bailey  v. 
Clay,  4  Rau<l.  340. 

*  iiowc  V.  Huntington,  15  Me.  3,")0; 
Spoor  V.  Spooner,  12  Met.  284;  Hill  v. 
Hobart,  10  Me.  104;  Luckhart  r. 
Oi,'den,  30  Cal.  547.  the  court  saying: 
"  The  term  'reasonable time' is  a  tecli- 
nical  and  legal  expression,  which,  in 
the  aljstract,  involves  matter  of  law  as 


well   as   matter    of    fact.     Wlieiic\er 
any  rule  or  ])rinciple  of   law  applies  tn 
tlio  special  facts  proved  in  evidence, 
and   determines    their  legal    rpialify, 
its    application    is  a  matter    of    law, 
....   When  tlic  law  itself  prescrilio 
wliat  sliall   be  considered   to  be  a  rta- 
soiialilo  time  in  respect  to  a  given  suli- 
ject,  tlie  question  is  one  of  law,  mil 
the    duty   of  tlie  jury  is    con  lined  to 
finding    the  simple   facts.      When,  on 
the  other  hand,  the  law  does  not,  'ly 
the  o])eration  of  any  principle  or  es- 
tablished rule,  decide   upon  the  le-;d 
quality    of    the    simple    facts  or   )'■< 
ijcsfir,  it    is   for   the  jury  to  draw  tiu^ 
general  inference  of    reasonalilo  or  un- 
reasonable in  point  of  facts.     Ins-uii 
cas(.'s  the   legal  conclusion  follows  tlio 
inlcrcnco     of  facts;    in    other    words, 
the  question  of  reasonablt!  tinii',  etc., 
is  one  of  fact,  and  the  time  is  reiismi- 
able  or  nnreasonal)le,  in  point  of  1  iw, 
according  to  the  finding  of  the  jury  ui 
point  of  fact." 
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gonce  used,  must  bo  consiclcrod.-    I„  tl.o  following  cases 
l>e  quosUo,.  was  hold  one  for  the  court,  viz.-  As  to  the 

lis"  :::„  i'°t  "'"■■"  *»  ™"''™  "^^  '■"-">'" 

ciain  CI   of  an  improvement  included  in   his  jwtout    of 

entitled  to  claim  letters  of  admiuistrauon  had  lost  nrooe 
once  by  dohu-  wbetbor  the  executor  of  a  los       f^  1  fe 
).nd  a   reasonable   time   after  his   death  to  re Ivo 
gods;    where  the  maker  of  a  note  deposited  goods  w 
t^  holder  to  be  sold  to  pay  it,  whether  a  s.ale  se^eraly  ar 
afterwards  was  within  a  reasonable  time-  what  was  a 
reasonable  time  in  which  to  terminate  a  lease  and  take 
possession;'  whether  the  purchaser  of  aerate  of  orockorv 

time    as  oo  what  is  a  reasonable  time  within  which  a  nro 
l-osa   must  bo  accepted  to  constitate  a  contraJt"     And  iu 

bfen  kit  to   ho  jury,  viz.:  Whether  the  vendee  of  -oods 

:? toi   ditr'^ '■"' ['""'■'r'^  ""'■"  -"■'"  '^  -asonablelim 
aftoi   discovering  that  they  ,lid  not  correspond  with  the 

»;"npIo;  »  whotlier  tithe  eon,  was  loft  on  tlie  pr  n  he    a 

oasonable  time  for  comparison  with  the  whole     on  ■  " 

mlZZ  "°"°".,  "■°"-'^l"  for  carrying  away  the  plain- 

li    I,  Id  d  n  "     '  ""  "'"  •''^••-"'^"'f-  vessel,  whether 

1    time     r     '"  ''''"'■'"''■•"  '■'•"'"  "'«  ™-«'  "■'  ""'■->-»- 
.  -k,  timo  after  being  warned  that  she  was  about  to  sail  " 

".y  of  Its  date;'-  a  bill  or  note  uot  expressing  any  time 


<.oo.lall  V.  Streoter,  K!  N.  H    97 
.;    ;!  'r';;  I'aige,  l  Piek.  4;{. 
■  OReilly  ,-.    Morse,    J.",    How.    G"- 
.'soyinourr.  MeCornnek,  l!»How.!)(;    ' 
lliigiiesi,.  ripkiii,  I'lull.  (N.  t".)4 
•Modden  V   Harvey,  ( 'ro.  Jac.  204. 
.     ortor?..  HI.hhI,  f)  I'ick.  .H. 

^IJ.H'/'.  S.„itl,,  'JTerm  Uep.  4m 
Attwood  I'.  Clark,  L>  .M,;.  241). 


'"  I'arker  r.  Palmer,  4  IJarn.  &  Aid. 

obi  , 

,',!  ^i^°°y  *'•  Hendoni,  :i  15arn.  ^t  ( '.  21.3 
-  Pitt  V.  yiiew,  4  Jiarii.  ct  Aid.  "08  ' 

Npoor?'.  SpooiKT,   p_>  Met  »sr) 
*  Farquar   v.   M.jrri..,  7   Tenn  I'iep. 
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for  payment  is  payable  on  demand;*  a  promise  to  pay 
money,  no  time  being  fixed,  is  a  promise  to  pay  on  de- 
mand.^ 

A  contract  by  a  manufacturer  to  execute  an  order  for 
goods  "  as  soon  as  possible  "  means  as  soon  as  he  reason- 
ably could,  having  regard  to  his  means  of  making  them 
and  his  orders  already  on  hand,  but  without  regard  to 
the  means  of  getting  them  elsewhere.^  The  words  "  at," 
or  **  b}',"  or  "  on,"  or  "  upon  "  a  certain  time  or  event,  or 
like  expressions  in  relation  to  time,  may  be  construed  to 
mean  before,  or  simultaneously  with,  or  after  the  act  or 
event  referred  to,  according  as  the  reasonable  construc- 
tion of  the  context  requires.*  An  act  to  be  done  "  on 
demand "  must  be  done  in  a  reasonable  time  after  de- 
mand.^ "  Directly "  means  something  dilTcrent  from 
"  within  a  reasonable  tinie."^  "  Forthwith,"  in  a  con- 
tract, does  not  mean  "immediately,"  so  as  not  to  call  for 
the  performance  of  a  condition  precedent  by  the  other 
party7  It  means  in  a  reasonable  time/  Where  a 
thing  is  to  be  done  a  certain  time  "  from  "  or  "  after  " 
a  certain  act,  the  day  of  the  act  is  to  be  excluded, 
and  the  last  day  of  the  given  time  included.*  "  Im- 
mediately," in  a  contract  to  deliver  the  possession  of 
premises,  docs  not  necessarily  mean  "  as  soon  as  can 
l^ractically  be  done."  '*'  A  covenant  in  a  bill  of  sale  to 
pay  the  sum  secured  "immediately  on  demand"  Avas 
construed   to   mean   within   a  reasonable   time   after  de- 


'  Wliitluck  V.  Umlerwood,  2  Baru. 
&C'.  jr)7. 

^  2  i'iirsons  on  Contracts,  5.")!. 

^  Atwooil  /•.  Emery,  1  Com.  Ji.,N.  S., 
110.  Sue  Watldcll  r.  RiiildicU,  2  Irud. 
424.  As  to  the  phrase  "as  soon  a.s," 
etc.,  .see  Snoilgrass  v.  Wolf,  il   \V.  \'a. 


88.  As  to  {laynient  of  money,  sec  I'lil- 
lenr.  Cliase,  4  Ark.  210. 

•^  Duncan  v.  Tophaiii,  8  Com.  Ij. 
220. 

'  Roberts  r.  Brett,  20  Com.  B.,N.  S., 
148;  Statinton  r.  Wood,  10  Q.  B,  (ioS. 

''  IViuisylvania  K.  R.   Co.  r.  Reic'li- 


ir)8;  Felter  i\  Weybriylit,  8  Ohio,  ]()7;  ert,  58  Md.  201;    Ex  parte  Sullivan, 

McCarthy  r.  Howell,  24  111.  ;U1;   Ubs-  30  L.  T.  1. 

dell  V.  Cunniiigliani,  22  Mo.  124.  "  Lester   v.   fJarland,    15   Vcs.    2."i7; 

■*  Leake  on  Conti-acts,  842;    Fergu-  Wilkinson  v.  Gaston,  D  Q.  B.  1H7. 

son  V.  Coleman,  3  Rich.   i)[);  4")  Am.  '"  Streeter  i\  Streeter,  43    111.   15.'). 

Dee.  7t)l.  Butsee  Rommel  v.  Winyate,  103  Mass. 

•'Blaekwell  v.  Fosters,  1  Met.  (Ky.)  327. 
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jnand,  to  bo  allowed  for  tho  debtor  to  get  tbe  „,oney  i„ 

n.o»t  of    he  states,  a  ealendar  montl,.'    "On  o  ■  before"  a 
certnm  day  gu-es  tbe  ,,ron,i»or  a  rigl.t  to  perfo  ,     the 
at  at  any    ,„,o  before  tbat  day.»     Wbere  tl  e  ,,ur  bale 
mercband,se  for  easb  agreed  to  call  ut  tbe  sel  er's  „  roe 

cany  freight  fronf  New  Odea  ^'''''''''S  of  a  ship  to  B  to 
that  the  ship  would  s^il  from  pii  ^T^'^^^'i  represoted 
certain  day/ The  shirLno^!^^^f/°',^'^'  ^^^^''"«  «"  '' 
fixed,  //ic/,  that  B  was  not  bound  t/  ''°  ^T  "^^^^  *^^  ^^^^^ 
286.  A  agreed  to  Ser  ^oo(?s  to  R  7  ""■  ^'''^''^^  ^  ^^'""'l^"' 
was  to  pay  the  price  sHn-flori  aS""'  '"'  ''^^ent,  at  C,  and  B 
tliegoods.^^.'J  ^at^T  t  ;  °'^^^  presenting  receipts  for 
time  of  thede   v;ry  the  ,nvn;r''^  l"'f'^^  ^?^  ^^^  ^  ^^  the 

to   huild    a  wall    for    B    and    B  'J  a '"''•, ^^^-     ^--^S'-eed 

I'uild  upon  the  lancl^r^'sertheln^  ^'V,  tl  Tv'^^    fr''\ 

depend^.         the  c^r^-;L^!;-^------ 

ti.e  said  actshalTbe    ^sL  ''  d     i,    ''//  Repassed,"  "provided 
tl'at  if  the  act  did  no    then  na        f       '  T'"^  '''''"'^-     ^^^■''^' 


<^.lTr"   ';-^Pfn.  4  Best&S.  4r.5. 
No  D.,oi"ih  Bank  v.  Hang,  52  Iowa, 

L;nr.  looij""""'"    American     Statute 
'  Wall  f.  Simpson,  li  J.  J.  Marsh. 


f,  :^V?     "^T-  ^°'-  ^2-     Under  a  con- 
tiactto  imt  a  person  in  possession  "on 

tL  ;"""■"      \'f''^'"'f  ^  2^^'''  '-^  dcMnaml 
tlu;elor  on  Deceniher  ITtU    held   too 
early:  Perry  ,.  Watts,  67  Ga.  602. 
iJurlong  0.  Barnes,  8  R.  I.  22U. 
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names,  provided  he  should  cause  an  institution  for  tlio  educa- 
tion of  teachers  for  schools  to  be  established  in  the  town  where 
the  subscribers  lived.  A  few  days  afterwards,  A  and  15  ])!iid 
their  whole  subscription  to  the  defendant,  who  gave  a  receipt, 
stating  that  the  money  was  received  of  A  and  B  in  i)aynient  of 
a  sul)Scrii)tion  by  th(,'ni  made  to  encourage  the  establishmont 
of  a  seminary,  etc.  Held,  that,  as  no  time  was  fixed  for  estiib- 
lishing  the  seminar}',  a  reasonal>le  time  only  w'ould  be  allowed, 
after  which  A  and  li  could  severally  recover  the  sum  paid  by 
them  as  money  had  and  received:  Carter  v.  Carter,  14  Pick. 
424. 

§  2497.     Time  not  of  Essence  of  Contract  in  Equity.  — 

In  case  of  more  delay  in  performance  which  would  oper- 
ate as  a  breach  of  the  contract  at  law  and  disentitle  the 
party  iu  default  from  further  asserting  his  rights,  a  court 
of  equity  will,  in  general,  relieve  against  the  legal  con- 
sequences, and  decree  specific  performance,  notwithstand- 
ing the  delay,  upon  equitable  terms,  if  the  matter  of  the 
contract  admits  of  that  form  of  remedy;  in  such  cases  it 
is  said  that  in  equity  time  is  not  considered  to  be  of  the 
essence  of  the  contract.*     And  at  law  it  is  held  that  where 


^  Loake  on  Contracts,  84(3,  where  it 
ia  said:  "Tiio  construction  is,  and 
must  be,  in  equity  the  same  as  in  a 
court  of  law.  A  court  oF  equity  will, 
indeed,  relievo  against  and  enforce 
specitic  performance,  notwithstanding 
a  failure  to  keep  the  dates  assigueil  by 
the  contract,  either  for  cuMi[iletion,  or 
for  steps  towards  completion,  if  it  can 
do  justice  between  the  parties.  This 
is  what  is  meant,  and  all  that  is 
meant,  wlicn  it  is  said  that  in  e(piity 
time  is  not  of  the  essence  of  the  con- 
tract ":  See  Andrews  v.  Sullivan, 
2  (lilm.  :V21;  42  Am.  JJec.  »:?; 
Steele  v.  Brancli,  -10  Cal.  ;?:  iJuUock  c. 
Adams,  20  N.  J.  Kip  .'^1)7;  EilLjerton  o. 
I'eckham,  11  FaiL^'e,  ;i'>2;  'Jaylor  r\ 
Haldwin,  27<Ja.  4:W;  7:i  Am.  Dee.  TM; 
W;i.lker  t\  Owens,  25  M.o.  App.  587; 
Coleman  w.  Aiipleijarth,  (iS  Md.  21;  i) 
Am.  St.  Kep.  417.  In  Jones  r.  Rob- 
l>ins,  2i)  Me.  .•{51,  50  Am.  Dec.  5!):{,  it 
is  said:  "Courts  of  equity  have  fre- 
quently decreeil  the  specilic  perform- 
ance of  contracts  for  tlie  conveyance 
of    estates,    when   there    had   been    a 


failure    to  comply  with  the  terms  (if 
the  contract  in  point  of  time.     That 
is  not  considered  to  be  of  the  essiiuik; 
of  the  contract,  unless  the  parties  Imve 
expresly  agreed  that  it  should   hu  .so 
regarded,  or  unless  it  follows  from  the 
nature   of   and  purjioses  of    the   con- 
tract.    A  reasonable  regard  is  to  ho 
had  to  the  convenience  of  man,  and  r.> 
the  accidents  and  iidirnnties  iiiciiliMt 
to   all    the    transactions   of    businL--. 
The  effect  of  neglect  to  make  piuntui' 
payment  upon  a  cont"act  for  tlie  imi- 
cliase  of  land*  was  considered  by  tiii^ 
court  in  the  case  of  Rogers  r.   >.uiii- 
ders,  1()  Me.  !)2,   3:5  Am.  Dec.  OS.",  aiil 
it  has  found  no  occasion  to  chaiigL'  thu 
opinions  then  expi'cssed.     In  the  cuili- 
nary  cases  of  .sales  of  estates,  the  f,'iii- 
eral  olijc'ct  being  to  make  a  s.dc  fnriiii 
agreed   sum,   the  time  of    payiiu'iit  is 
regar(b)d   in  eipiity  as  formal,  ami  as 
meaning  only  that  the  purdmse  .^hiiU 
be  completed  withina  rcasoiiablu  tiiiio, 
and    substantially   according    to    fhf 
contract,  regard   being  had  to  all  thi' 
circumstances." 
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time  admits  of  compensation,  as  M-lioro  money  is  not 
paid  at  the  day  appoinlc.I,  it  is  not  of  the  ossonco  of  llio 
contract.'  In  the  ease  of  montages,  for  example,  equity, 
regarding  the  substance  of  tlie  contract  to  consist  in 
the  pledge  of  the  estate  for  the  debt,  considers  the  time 
appointed  for  repayment  as  not  of  the  essence  of  the  con- 
tract, and  grants  relief  against  the  forfeiture  of  tiio  estate 
at  law  by  allowing  redemption,  upon  repayment  of  the 
debt  and  interest,  at  any  time.^ 

But  where  by  express  agreement  the  parties  have  made 
time  of  the  essence  of  the  contract,  there  can  be  no  relief 
m  equity  from  the  consequences  of  a  default.'     So  when 


DeCamp  r.   Feay.   6  Serg.  &  R. 
.i/.i;  y  Am.  Dec.  372. 

^  Seton  V.  Slade,  7  Ves.  2/d. 
'  Leake  on  Contracts,  8i7;  Wells  v 
Smith,  7  Paige,  22;  31  Am.  Dec.  274- 
Shinn  V.  Koherts,  20  N.   J.  L.  435;  43 
Am.   Dec.   t)3G;    Missouri   etc.   R '  R 
Co   V.  Brinckley,  21   Kan.   27");  Kimi 
ball  V.  Toole,  70   111.  553;  Reynolds  v. 
R.  R.  Co.,    11    Neb.  ISd;    Knott    v. 
Stoplieiis,  5   Or.  235;   Kirby  v.  Harri- 
son, 2  Ol.io  St.  32(J;  5!)  Am.  Dec.  (i77- 
iUvis  r.  Stevens,  3  Iowa,  158;  Mason 
J'ayno,  47  Mo.  51";  Jennisons  r.  Leon- 
ard, 21    Wall.    303;  Pliclps    ,-.    R     R 
I '.I.,   ()3  111.    4(iS;  Orey   v.  Tiibbs,    4,3 
(  ■d.   :{j'J;  Barnard   v.    Leo,    'J7   Mass 
!I2,  the   court   saying:   "The  doctrine 
tliat  time  is  not  of  the  essence  of    a 
contract  is  .generally  aj)plied  in  e(jiiity 
to    stipulations    for    the   pavmcnt  of 
ii.oiKy  upon  an  a-reonient  for  the  sale 
auil    purchase    of    real    estate.     The 
piiucii>al  grounds  of  the  (h.ctrine  are, 
that  tlie  rule  of  tiie   eoiumoii  law   re- 
ipiiring  performance  of  every  contract 
at  the  app,)iiited  day    is  often  harsh 
and  unjust  in  its  operation;  that    al- 
tlioiigh  some  time  of  performance  by 
each  party  is   usually   named  in  any 
agreement  for  the  sale    of  land,  it  is 
oiteii  iu)t  regarded  by  the  parties  as 
one  of  tlie  essential  terms  of  their  cou- 
Iract;  and   that  a   court   of  chancery 
has  the  power  of   molding  the  remedy 
according  to  the  circumstances  of  each 
case,  and  of  making  due  compensation 
tor  delay,  without   punishing  it  by  a 
torfcitiire  of  all  right  to  relief.     This 


equitable  doctrine  was  formerly  ear- 
ned to   an  unreasoiuible  extent,  and 
the  specific  performance  of  contracts 
enforced  after  such  a  lapse  of  time  and 
change  of  circumstances  as  to  produce 
as  much  injustice  as  it  avoided.     In 
modern   times,  the  doctrine  has  been 
more  guardedly  applied,  and  it  is  now 
held  tliat  time,  altliough  not  ordinarily 
of  the  essence  of  a  contract  in  ecpiiiy, 
yet  iiiry  be  made  so  by  clear  manifes- 
tation of  the  intent  of  the  parties  in 
the  contract  itself,  by  subsequent  no- 
tice from  one  party  to  the  other,  ])y 
laches  in  the  party  seeking  to  enforce 
It,  or   by  change   in  the  value  of  the 
land    or    otiier    eircunistaiices    whicli 
woiild   make  a  decree  for  the  specific 
performance     iiiec^uitable Al- 
though the   parties  may  make   time  of 
the   essence    of  tiieir    contract  by  ex- 
press stipulations  to  that  cir.Tt,  it  is 
not  .sulKcient  tliat    they  shonhl  name 
the   tune   of  performance    in   the  con- 
tract, and   tluis    manifest  their  inten- 
tion distinctly  enough  for  the  purposes 
of    a    court    of    law.     ]5iit    it    must 
appear    that  they    really  intemled   to 
nuike  .such   time  an  essential  element 
of  tlioir   agreement;  in   the  words   of 
Lord  Eiskine,  in  13   Ves.  28'.>,  '  a  ma- 
terial object  to  which  they  looked  in 
the  hrst  conception  of  it ';  or  as  f.aron 
Alderson,  in  I  Younge  &  C.  415,  stated 
the  result  of  the  previous  autlun'ities, 
'A  court  of  eipiity  is  to  be  governed 
by  this  principle:  it  is  to  examine  the 
contract,  not  merely  as  a  court  of  law 
docs,    to  ascertain   what  the  jwrtics 
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the  terms  of  the  contract  or  the  nature  and  circumstances 
of  the  transaction  clearly  show  that  it  was  the  intention 
of  the  parties  to  secure  a  right  to  an  exact  performance 
in  respect  to  time,  equity  will  enforce  the  right/  The 
nature  of  the  property  sold  or  other  subject  of  contract 
may  impliedly  make  the  time  of  completion  essential." 
Time  becomes  material  in  an  agreement  where  delay 
diminishes  the  value  of  the  thing  contracted  for.^  Whore 
time  was  not  originally  considered  as  of  the  essence  of 
the  contract,  or  where  the  condition  of  time  has  been 
waived,  it  may  be  afterwards  made  essential,  as  regards 
the  claim  to  specific  performance,  by  either  of  the  parties 
requiring  completion  within  a  given  time,  and  giving 
due  notice  to  that  effect.''  The  notice  must  give  a  reason- 
able time  for  completion,  having  regard  to  the  circum- 
stances;^ and  it  must  express  unequivocally  the  intention 
of  abandoning  the  contract,  if  not  completed  within  the 
given  time."  The  notice  may  be  waived  by  continuing 
the  transaction  after  the  expiration  of  the  time  given.' 


§2498.     Waiver  of  Non-performance. — A  party  may 
waive  a  delay  in  performance.^     A  parol  extension  of  tlio 


luive  in  terms  expressod  to  be  the  con- 
tract, l)ut  wli.'it  is  in  trutli  tlio  real 
intention  of  the  jjarties,  anil  to  carry 
that  into  eH'cut.'  Tlie  mere  circiun- 
stance  therefore  tliat  the  instrnniont 
is  in  tl>c  ordinary  form  of  a  Ijond,  con- 
cluding wifh  tlic  clause  tliat  it  shall 
he  Void  in  case  of  a  hreacli  of  the  con- 
dition, othi'rwise  ri'main  in  full  force, 
does  not  necc^vsarily  mal^o  time  of  the 
essence  of  the  contract:  Molloy  o. 
]v,'an,  7  T.  li.  Kq.  ')!)•_>;  Jones  v. 
lli>hl)ins,  2<)   Me.    351;    oO    Am.    Dec. 

'  King  V.  Ruckman,  20  N.  J.  Eq. 
31  (i;  IJuUock  V.  Adams,  20  N.  J.  Eq. 
3(i7;  Prince  v.  GrifHn,  27  Iowa,  Sl'l; 
Steele  v.  Branch,  40  Cal.  3. 

^  Leake  on  Contracts,  848;  Garrett- 
son  V.  Vaiiloon,  3  (r.  Greene,  128;  54 
Am.  Dec.  4'J2;  Kirhy  v.  Harrison,  2 
Ohio  St.  320;  59  Am.  Dec.  G77. 


«  Bellas  V.  Hays,  5  Serg.  &  R.  427; 
9  Am.  Dec.  .385. 

*  Taylor  r.  Brown,  2  lieav.  180;  Ben- 
son V.  Lamb,  i)  Beav.  50'.?;  Parkin  r. 
Thorohl,  ](')  Beav.  50;  22  L.  J.  t'li. 
170;  King  r.  Ruckman,  20  N.  J.  llif. 
31  (i;  Ilcnunington  v.  Kelley,  7  Ohio 
432;  Kirhy  v.  Harrison,  2  Ohio  St.  o-Jii: 
50  Am.  Dec.  ()77. 

"  Pegg  7'.  Wisden,  IG  Beav.  2:!!l; 
Nott  r.  Riccard,  22  Beav.  307;  Wrll^ 
V.  Maxwell,  32  Beav.  40S;  .33  L.  J.  Ch. 
44;  .MeMurray  v.  Spiccr,  L.  R.  5  Ivj. 
527;  .37  L.  .1.  Ch.  505;  Wehh  v.  Hughes, 
L.  R.  10  E(£.  281;  30  L.  J.  Cli.  (iilii; 
Thomas  v.  Dulles,  5  Rich.  Eij.  370; 
Wisw.iU  V.  McGowan,  Hoff.  Ch.  1 '.•.■.. 

"  Reynolds  v.  Nelson,  G  Madd.  IS. 

'  King  V.  Wils<m,  G  Meav.  124. 

^  Leake  on  Contracts,  850;  Uaker  v. 
Whitesides,  Breese,  174;  12  Am.  Dec. 
108. 
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scxtonl^    1  ,,'■"'"  "   P-f"""-"-  food  by  «  eontruet 
IS  extomJul,  the  failure  of  eitlier  party  to  allend  at  the  time 

fixed  d,.,cl,„rges  the  other,  whell,er  he  „ku1„  a  te   de^ 

het„„e  and  plaee  or  not,  and  the  fact  that  he  "i^  .a 

And  tlio  other  party  may  waive  the  strict  perform-mee 

any  kind  Ihe  failure  of  a  party  to  a  buildin--  eontract 
to  eomplete  the  same  ,vithin  the  time  limited  theiein  "m 
not  proven    a  recovery  upon  a  perforn.auce  of  the  Tg m 

by  the  other  party;  and  such  assent  need  not  be  in  writ- 
ing or  estabhshed  by  positive  testimony,  but  m.  be 
n.  erred  from  circumstances.'  Under  a  contract  to  finish 
a  house  on  a  specified  day,  permitting  the  contractor  to 
contniue  work  on  it  after  that  day,  ani  aceepti?;  tJn 
completed  without  objecting  to  the  delay,  is  a  waiV     o 

stipu  ations  Where  one,  by  contract,  was  to  have  deliv- 
ered to  another  an  article  of  machinery  at  an  ag  ed  time 
and  place,  but  delivered  it  at  another  time  Ld  p  lee 
hen  and  where  it  was  received  without  objection  tic' 
right  to  exact  strict  performance  was  held  waived."  A  em 
porary  waiver  continues  until  clearly  recalled  by  a  distinct 
demand  of  strict  performance.'  J-^uisunct 

twJnt;s::'™::„7o^f  oxid^'of  "s,:^'^,  \i  j  -r-'-^'-'-^ 

afterwards,  13  first  obiocted  t  u^    fh.        ^         l''-     ^^'''"'  y^""'^ 

if.<<uiiattheobject&r;i;',;^„\'":4i-r;;:":!,^S;- 


'  Friess  v.  Rider,  24  N.  Y.  307-  S-> 
Am.  Dec.  308.  The  time  of  perfoVn.: 
ance  of  a  contract  to  convey  l-u„l  can- 
not  he  extciu  etl  by  parol:  BIo.ul  v. 
f^)odrich,  9  Wend.   GS;  L'4  Am.   iJec. 

'Friess  V.  Rider,  24  N.  Y.  3G7-  S'> 
Am.  Uiic.  30S.  "/,  o^ 

'  Cutf  V.  Penn,   1    Maule  &  S.  21; 


Morford^..  Mastm,  G  T.  B.  Mon.  (309; 
J/   Am.  Dec.   KiS;  GouM  v.  Jianks   8 
>\eml.  5G-_';  24  Am.  Doc.  90     ^  "'''  ^ 
fe.mth  V.  Uugerty,  4  ]krl).  G14. 
^I^Dben  Braiiliu,  24  111.  2G8. 
Baldwin    V.    Farnsworth,    10    Me. 
414;  2o  Am.  Dec.  252 
^^Boutwell    V.    O'Keefe,    32    Barb. 
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42  N.  J.  Eq.  251.  PlaintifT  contracted  to  finish  a  building  within 
a  time  specified.  The  day  l)otbre  tliis  time  arrived,  a  cliange  in 
the  front  was  agreed  on,  and  otlier  clianges  in  the  plan  were  also 
made.  When  completed,  the  defendant  paid  two  thousand 
three  hundred  dollars  on  the  agreement,  making  no  objection 
as  to  time.  Ildd,  m  a  suit  for  the  balance  due,  that  the  de- 
fendant could  not  offset  a  claim  for  loss  of  rent  by  reason  of  the 
non-completion  of  the  contract  at  the  time  first  fixed  upon,  this 
provision  of  the  contract  having  been  waived:  McGinley  v. 
JLirdy,  18  Cal.  115. 

§  2499.  Place  of  Performance  of  Contract.  —  The  per- 
formancc  must  bo  made  or  tendered  at  the  place  ap- 
poiutod  in  the  contract.*  Where  articles  are  to  bo 
delivered  at  a  particular  place,  a  delivery  at  such  place 
must  be  proved,  to  sustain  an  action  for  the  price.'^  A 
delivery  at  a  place  near  the  one  specified  is  not  suilicient.'' 
If  no  certain  place  bo  appointed  in  the  contract  for  per- 
formance, and  it  require  the  presence  of  the  promisee,  it 
must,  in  general,  bo  made  or  tendered  to  him  wherever 
he  may  be  within  the  country.'*  A  demand  made  at  the 
dwelling-house  of  a  person  who  has  contracted  to  deliver 
certain  articles  is  sufficient,  though  made  in  his  absence.' 
Where  a  person  contracts  to  furnish  support  for  another, 
no  place  being  designated,  the  support  must  be  provided 
-where  the  person  to  be  supported  elects  to  receive  it, 
Avithout  occasioning  unnecessary  expense.®  But  tender  of 
perfornumce  need  not  be  ma<lo  outside  tlie  state."  The 
l)resumption  is  that  a  contract  was  intended  to  be  })or- 


'  Ll'.iUc  oil  Coiitractfi.  Sol. 

-  Sa\;igc  Mfg.  Co.  r.  Armstrong,  19 
Ml,'.  147.  A  coiitiiU't  was  to  di'liver 
at  any  liousc  in  M.  dusigiiatod  liy  tlio 
vundct'.  Held,  that  a  tli'sigaatiou  liy 
liis  assigiit'c  was  good:  Muwhurtur  v. 
rrice,  11  Ind.  19'J. 

^  Clark  V.  Ciison,  3  Head,  55. 

*  Cuiricr  v.  Currier,  2  N.  H.  75;  9 
Am.  Due.  4.3;  Hunter  r.  Spurlock,  .3 
La.  97;  22  Am.  Dec.  1G5;  Hoys  v. 
Tuttle,  8  Ark.  124;  4G  Am.  Dec.  .309; 
8t-liuessler  v.  Watson,  37  Ala.  98;  70 
Am.  Dec.  348.     But  iu  Tattersoa  r. 


Jones,  13  Ark.  C9,  50  Dec.  Am.  2!K),  it 
is  said:  "Tlie  defendant  coveiiaiitcil  in 
pay  two  liundred  cords  of  asli-wood,  or 
its  equivalent,  on  a  given  day.  As  mu 
place  of  ]iaynient  is  nientimied  in  tiir 
contract,  the  law  tixed  tliat  at  the  jcm- 
dence  of  the  party  by  whom  the  p:iy- 
iiient  was  to  be  made." 

^  Kemick  I'.  Atkinson,  11  N.  11.  -."ill; 
.35  Am.  Dec.  493. 

«  Norton  V.  Webb,  30  Me.  270;  oS 
Am.  Dec.  745. 

'  AUshoii  ^  .  Ramsay,  G  Wliart. 
331}  37  Am.  iJec.  417. 


jc.  Am.  -2%.  it 
Cfiveiiaiiti!cl  1(1 
)f  asli-Wdiiil,  01' 
II  <lay.  As  110 
itiniiud  ill  the 
liat  at  the  icsi- 
I'lumi  tliu  p:iy- 

11  N.  n.  •j.-.i;; 

5  Me.  270;  oS 
iy,   6    Wliart. 
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perform  any 
0  covenant,  is  to  bo 
i]>I'(^int  in  the  state.'' 
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i«  a  right  to  fix 
or  a  contract 
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Spood  V.  May,   17  Pa.  St   01- 


natural  effect  of  just 


circumstances.'* 


itter  from  such 


Am.    Dec.  540:    J 


M> 


'■i.  ]3!>;  G-4  Am.  Due.  ] 


ones  ?•.    IV'rk 


Leake  on  Coiitraot.s,   S,"4;    C 


au  Mi 


Tral 


8  N.  H.  413;  J. 
nil.  473. 


'M;   Hail 


ker  /•, 


'•'     V.  Currier,  2  N.  H 


iiiiiey  V.  Sl(j 


■l.er, 


-M, 

r 


nrrier 
7.");  !»  Am.  \^^^^;.  4;?. 


me  V.  Kay,  4  Biljl).  2-2(i;  N 


y  '•■  <;raiit,  4  Chaiid.  U.'J 
,'""■':  ''•   Fogg,  35  Me.  -MS;    58 


ton/-.  Webb,  30  Me.  270 


or- 


Am.  Dee.  708 


74 


58  Am.  Dec.     221 


Kogers  r.  Van  Iloe.sen,   12  John.s. 


'  Stillwell  ..  Bowling,  30  Mo.  310.        Ami'^Doe.'  I'so^'"'"'''  ^*  ^"""-  ^'^^'  ^^ 
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Ili.ustrattoxr.  — A  agreed  with  B  to  deliver  him  a  boat-load 
of  corn  at  Louisville  in  sacks,  as  soon  as  his  boat  could  he 
brought  there.  Held,  that  the  place  of  delivery  was  at  A's  boat, 
when  moored  at  Louisville:  Applccfute  v.  Jlixjan,  d  B.  Mon.  GO. 
A  i)romised  B,  in  consideration  of  a  wagon  delivered  to  him  by 
B,  at  the  time  of  the  contract,  to  ])rcak  up  for  U  sixteen  acres  of 
new  ground  on  or  before  a  certain  day.  Hc.d,  that  the  piece  of 
ground  to  bo  broken  up,  if  not  specilled  in  the  contract,  might 
be  designated  by  B:  Ellison  v.  Dove,  8  Blackf.  571.  Tobacco 
was  contracted  for  to  be  delivered  in  C,  no  particular  place 
being  designated.  Held,  that  the  place  of  delivery  must  depend 
on  the  understanding  of  the  parties  or  the  usage  of  the  trade, 
and  that  the  delivery  at  a  warehouse  where  the  vendee  usually 
had  his  tobacco  delivered  was  sufficient:  Williama  v.  Addvix, 
3  Sneed,  359.  A  carpenter  executed  work  for  a  butcher,  to  be 
l)aid  for  in  fresh  meat,  no  time,  place,  or  kind  of  meat  for  pay- 
ment being  specified.  After  the  work  was  done,  the  carpenter 
received,  at  divers  times,  at  the  butcher's  stall,  such  meat  as 
he  then  needed.  Held,  that  the  meat  was  payable  at  the 
butcher's  stall,  in  such  quantities  as  the  carpenter  might  need, 
and  the  butcher  have  on  hand:  Kraft  v.  Hurtz,  11  Mo.  109. 

§  2500.  Conditional  Promises — Promise  upon  Condi- 
tion Precedent. —  A  promise  may  bo  conditional,  i.  e., 
where  the  performance  is  not  due  immediately,  but  bo- 
comes  so  only  after  the  lapse  of  time  or  the  happening 
of  a  future  event.  In  such  cases  the  condition  precedent 
must  be  exactly  performed  before  the  promise  can  he 
enforced.'  But  until  a  party  is  put  in  default  he  may 
perform  a  condition  for  which  the  contract  fixes  no  time.' 
When  the  performance  of  an  agreement  depends  on  an 
act  to  be  done  by  the  plaintiff,  the  doing  of  such  act  is 
a  condition  precedent;  and  the  court  Avill  not  in(|uirc 
whether  the  doing  of  it  be  beneficial  to  the  defendant.' 
So  Avhenever  the  entire  consideration  of  the  demand 
claimed  is  stipulated  to  be  performed  at  or  previous  to 

»  Eldridge  v.  Rave,  2  Gilm.  91;  42  317;  Baltimore  etc.  R.  R.  Co.  v.  Polly, 

Am.   Dec.   41;   Oakley  v.   Morton,    11  14  Gratt.  447. 

N.   Y.   25;  G2  Am.   Dec.   49;  Wayne  ^  Hall  v.  Lorento,  3  La.  Ann.  274. 

etc.  Institute  v.  Smith,  36  Barb.  570;  ^  Jarvia  v.  Rogers,   3  Vt.  339;  Wil- 

(^alt  V.  Swain,  9  Gratt.   C33;  GO  Am.  lington   v.    West    Boylston,   4    Tick. 

Dec.   311;  Bruce  v.  Snow,   20  N.  H.  101;    Hunt    v.    Livermore,    5    Tick. 

484;  Vauhorue  v.  Dorrauce,  2  Dull.  395. 
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§2502.     Upon  Happening  of  Future  Event      n„, .      , 

may  bo  conditional  uj)on   tl,„  i       ''".■^^«°'— Conlraots 

tl»  l.a,,,oning  of  wl        i",.] ''w '?,"', "''"  '"""' 
rcning  of  wl.ioh  is  unoort  .in    11  '  """'  "'  '"'l'" 

ditional  npon  tlie  ]    Z  .    '^""tn.cts  may  ho  con- 

soncy  »-,,iL'isXl  ':;i,;',:r  "T  ""  """"'■ 
I>ay  monov  wliPi,   „        "/'""lUin,    as  of  a  contract  to 

thereof  can  bo      c ttloj"  '"'"''  "  """  "'"  "'"°""' 

"proviw  tit.es  caTb:7ro'c«:ra:r,;':;: 'vr''7' 

§  2503.    Payment  out  of  Snecifled  v«„^       . 

or  promise  to  nnv  ■„.,„  h^     "P^^'^ea  Fund. —A  contract 

so   s  to  make  t  e    ais^,      '"Ir""^  '°  »  '">■•""•'"'•  f'""'. 

condition  iced:"  ;;;  mr:"'^'''""-^  "^ "-  f-" » 
«:^p--opayrs;r:;::--EC 

IW  ^.  Alsbury,  6  Litt.  lol.  *=" 

«l«tl.=r  .,  comliliS  sl'i'i  SV",'""    '*•,'''•  ^■•<- 

Jieck,  2i  Ala.  GoL  ^^  "^"^'^  "•        '  ^taats  r.  Hodges,  Hill  &  D.  211 
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'  Leake  on  Contracts,  635. 
liogors  .Law,  1  Black,  253. 

Aew\oi.ketc.  Co.!;.  De\Volf,31 
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8  2504.  Act  or  Will  of  Third  Person.  — A  proiniso  may 
ho  coM(litii)iiiil  upon  tlio  art  or  will  of  a  Ihird  party." 
AVIkto  a  buildiiij^  coiilrat't  provides  that  jtayiiiunt  .shall 
only  bo  made  on  the  ccrtilicato  of  anproval  of  the  archi- 


ai)p 


ic'cl,  no  claim  I'or  jtaynicMit  can  he  nuido  unless  the  certili- 
oale  he  }j;iven.'"  In  the  ah.sence  of  fraud,  or  such  gross 
mistake  as  is  ecpiivalent  to  had  faith,  or  n  failure  to  exer- 
cise an  honest  judgment  in  refusing  the  certificate,  tlie 
refusal  is  conclusive  against  t'.  j  buihler's  right  to  claim 
the  stipulated  coin[)ensation.''  A  suit  will  not  lie  on  u 
building  contract  for  money  payable  upon  an  architect's 


certilicate  without  its 


pr 


0( 


luction,  or  evidence  of  waiver 


thereof.'  But  it  has  been  held  that  where  the  architect's 
refusal  was  unreasonable,  and  in  bad  faith,  a  recovery 
might  bo  had;^  and  where  a  contract  for  niacadami/- 
ing  a  street  provided  that  payment  should  bo  made 
Avhen  tho  work  was  accepted  by  the  board  of  })ublic  works, 
it  was  held  that  the  contractor  might  recover,  although  ii 
majority  of  tho  board  neglected  or  refused  to  examine  in- 
accept  tho  work."  So  where  a  building  contract  rc(piiris 
a  certificato  that  tho  work  has  been  well  done  as  a  pri- 
j'cquisito  to  payment,  and  this  certificate  is  withheld  liy 
order  of  the  owner,  and  not  because  tho  work  has  not 
been  well  done,  the  builder  may  maintain  an  aclimi 
against  the  owner  withuiu  such  certilicate.'  If  tho  ilis- 
cretion  of  approval  bar-,  been  onco  exiTcised  by  tho  parly, 
such  discretion  is  thoioi.v  exliauste(l  and  eiuled;  and  lie 


ell. 


cannot   capriciously   withdraw  an   approval  onco  giv 
Tho  production  of  the  certificato  of  the  architect  ciitil! 
the  builder  to  roceivo  the  payment,  unless  obtained  throii,: 


Ciillcy  ?'.  HanliMilicrg,  I  l>i'i 


"lOS. 


M. 


liiriiie,    !>     15'iiL'.    (> 


CluUo  r.  Watsciii,  IS  Com.  11.  X.  .S. 


'J7>S;  .Smith  r.    U 


iradv, 


17  X.  V.  i; 


'  Swreiiuy  )'.  Uiiitod  Stat.s,  ID'.l  L'. 
S.  CIS. 

■•  liyi-iK!  r.    St.    Klizahuth  Si.sUrs  of 


7-  Am.  Dt'c.  44*J.     Such  acomlitioii  i.s 
for  tlii3   bonc'lit  of  tliu  owners  of   tho 


Cliarity,  4.-)  N.  -1.  I..  '2\:i 


Tl 

N 


lomas  (", 
i^uiiau  i<. 


l-'l 
I) 


t'luy, 
oiios'lini' 


(i  X.  V.  'Jli. 

r.o  Mn,  r.i;) 


ihli 


and  they  may  waive  it  ami         '  Wiule 


u  (' 


W 


aeeni)t  other  proofs:  Bletheii  v.  Ulakc, 
44C'al.  117. 


".y 


114  I'i 


St.  -J-JS. 


•*  Wilder  V.  United  Slates,  5  Ct.  of 
CI.  4U8. 
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fraiiil  or  inislako;  nnd  wlicro  no  specific  form  is  pr(>scribe(l, 
a  ci'rt ilicale  tlial  "(he  last  payiiieiit  is  (hie  as  per  con- 
tract" is  suHicieiit.'  The  architeetVi  ai>[iri)val  will  bo 
])resuiuc(l  from  his  presence  at  the  completion  of  the 
Avork,  and  makiiii;  no  objections.* 

So  where  (plant ity  or  price  or  (puility,  it  is  agreed  by 
the  i)arties,  is  to  be  Ud't  to  the  u[dnion  and  determination 
of  a  third  person,  liis  judj^ment  or  estimate  is  binding;,  in 
the  absenso  of  fraud  or  mistake;^  but  it  is  otherwise  where 
it  is  based  on  wrong  views  of  tiie  contract;^  or  where  ho 
cannot  freely  exercise  liis  judgment.' 

Ii,r,rsTUATioxa.  —  A  town  voted  to  allow  one  of  two  persons 
liaviag  claims  against  it,  growing  out  of  the  Panic  transaction, 
fjcveii   InuMlrcd  dollars,  providc(l   (lie  other  would  accept  two 
liundrcd  dollars.     Held,  on  the  second  refusing  to  accept  two 
huiulrod   dollars,  that  the  iirst  could  not  maintain  an  action 
jiuMinst  the  town  for  the  seven  hundred:  Morrrll  v.  Dl.rficld,  .'JO 
^1(\  157.     A  policy  of  fire  insurance  was  conditioniHl  that  the 
minister  of  the  parish  should  give  a  certificate  as  to  the  char- 
acter of  the  insured  and  tla;  Jtoiui  Jidr  nature  of  the  loss.     Jlrld, 
that  the  insured  could  not  recover  without  such  certificate,  al- 
tlinu;j;h  i\\o.  niinister  uni\'asonal>ly  refused  to  give  it:    H'oz-.s/i  i/  v. 
]\'<itiil,  6  Term  Ucp.  710.     An  agreement  was  made  to  do  work 
at  a  measurement  jirice,  to  he  settled  hy  a  person  named  in  the 
aiiieement.     Jlcld,  that  the  settlement  of  the  price  was  a  condi- 
tion i)recedent  hy  which  the  parties  were  hound:  MiUs  v.  I'my- 
!,■;/,  2  Hurl.  1^'  C.  3(1;  ;52  L.  J.  Kx.  17'.).     A  contract  was  made 
for  the  sale  of  a  horse  at  the  price  of  one  shilling,  hut  with  the 
condition  that  if  the  horse  should  trot  eighteen   miles  in  an 
hour  to  the  satisfaction  of  a  person  ;ii)pointed  as  judge  of  the 
l)tit"onnance,  the  buyc^r  should   jiay  the  price  of  two  hundred 
pounds;  the  judge  refused  to  attend,  without  any  default  in  the 
buyer.    Jlcld,  that  the  seller  was  hound  to  deliver  the  horse  at  the 
piire  of  one  shilling:  Broijdcii  v.  Marriott,  2  bing.  N.  C  473. 


ru(j( 
Moyer-s,    44    N.    V 


'  \\'yuk(ifr    V. 

irx 

-'  K:uiu  ?•.  Soiic  Co.,  39  Oliio  St.  1. 

•'  KcrMu  /•.  IJhick,  4  Tex.  (I'.l;  lUiisvn 
'•.  I>1  ikc,  7  \Vis.  r)7(J;  Nol'siiij^rur  /'. 
Uiiii;.  71  Mo.  14i);  'Mi  Am.  Koii.  4,">(i; 
O'lUnlly  r.  Ivorii.s,  .^-'  Pa.  St.  214; 
(.'niiiu  r.  Kohei'ts,  5  Me.  41it;  Ihistaii 
r.  .-Vtidruw,  44  N.  Y.  7"2;  V.uiglian  v. 
Howe,    120    Wis.    497.      Where     the 


iiu'isuri'meiit  of  work  iloiie  for  a  city 
was  to  lie  iiiacic  by  tlic  city  ciigiiieiT, 
it  wa.s  liild  tliat  lii.s  assistant  iiiiglit 
make  it:  I'aliiier  r.  Clark,  10(1  Ma.ss. 
'M'.i.  Aiut  see  Leonard  v.  Davis,  1 
IJlaek,  47l>. 

*  Alton  R.  R.  Co.  r.  Northcott,  15 
111.  4i>;  MeAvoyt).  Long,  \;\  111.  147. 

'■>  Vaiulerwerkor  v.  it.  K.  Co.,  127  Vt. 
130. 
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Plaintiff  sold  fruit  on  the  trees,  agreeing  that  the  vendee  should 
gather  it  without  molestation;  the  vendee  found  that  those  in 
]»ossession  would  let  him  gather  part,  but  that  he  could  not  get 
the  rest  without  a  fight.  Held,  that  the  contract  was  indivisi- 
ble, and  that  he  might  refuse  to  take  any,  and  recover  damages 
as  for  a  total  breach:  Dahorich  v.  Emeric,  12  Cal.  171.  A  cor- 
poration agreed  with  plaintiff  to  purchase  from  him  large  quan- 
tities of  coal,  to  be  delivered  daily,  of  a  quality  to  be  satisfactory 
to  the  master  of  transportation  and  master  of  machinery  of 
the  corporation.  Held,  that  plaintiff  was  entitled  to  require  the 
exercise  of  an  honest,  fair,  and  just  judgment  before  the  coal 
could  be  rejected,  and  that  it  could  not  be  condemned  once 
for  all,  plaintiff  having  the  right  to  tender  it  each  day:  B(dtL- 
viore  etc.  R.  R.  Co.  v.  Brydon,  05  Md.  198;  57  Am.  Rep.  318. 

§  2505.  Act  or  Will  of  Promisor.  —  The  promise  can- 
not be  conditional  on  the  mere  will  of  the  promisor;  lor 
by  promising  to  do  a  thing  only  in  case  it  please  himself, 
he  is  not  bound  at  all.  Thus  agreements  for  service,  where 
the  remuneration  is  left  to  the  discretion  of  the  employer, 
create  no  binding  contract.^  A  covenant  by  a  person  to 
build  such  a  house  as  he  should  think  fit  binds  him  to 
nothing;  and  a  grant  of  land  made  in  consideration  of 
such  a  covenant  was  held  to  be  purely  voluntary.^  So 
where  the  defendant  agreed  to  furnish  lumber/  in  such 
quantities  as  he  should  "  deem  fit  and  advisable,"  it  was 
held  that  he  could  cease  furnishing  the  lumber  whenever 
he  pleased.^  Contracts  may  be  made  to  pay  for  work 
upon  condition  of  the  work  being  done  to  the  satisfaction 
or  approval  of  the  promisor.'*  In  such  cases,  the  right  of 
approval  on  which  the  contract  is  dependent  must,  in  gen- 
eral, be  exercised  in  a  reasonable,  and  not  in  an  arbitrary 
or  capricious,  manner.^     But  the  contract  may  mean  that 


'  Leake  on  Contracts,  G37;  Tolmie  t'. 
Dean,  1  Wash,  57. 

^  Rosher  v.  Williams,  L.  R.  20  Eq. 
210. 

*  Loughery  v.  Mcllvain,  1  Leg.  Gaz. 
2.39.  Anil  see  Savage  Mfg.  Co.  v. 
Armstrong,  19  Me.  147. 

*  Motfatt  V.  Dickson,  13  Com.  B. 
543;  '2-2  L.  J.  Com.  P.  2()5;  Moa'att  v. 
Laurie,  .15  Conj.  B.  583;  24  L.  J.  Com. 


P.    56;   Phelps  v.   Willanl,    KJ   I'uk. 
29. 

^  Dallman  v.  King,  4  Bin^'.  X.  l'. 
105;  Parsons  v.  Sexton,  4  Cmw.  ]\, 
899;  I'ope  r.  Iron  Co.,  14  Mn.  App. 
502;  McClure  v.  Briggs,  58  Vt.  -S:'; 
Duph'X  Safety  Boiler  Co.  v.  (Tardcn, 
101  N.  Y.  387;  54  Am.  K'l).  70'.': 
Hartford  etc.  Mfg.  Co.  v.  Brush,  43 
Vt.  528. 
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ilartl,    10   I'i^k. 


en  t ho  f  >  ".''PP™^'"'  ^''»"  l'^  quite  arbitrary;  and 
ll.en  he  only  restriction  upon  the  approval  is  that  it 
..n,st  be  exercised  in  good  faith,  and  ".t  merely  fo  he 
purpose  of  defeating  the  contract,  howeyer  nn    aso, nWv 

cTrLI'Tk'l-;     '"r?  '""^"^""^^  '^  guarantoeTr": 
certain  xvork  m  a  satisfactory  maimer,  and  is  not  to  be 

l>a.<    for  until  satisfactory  to  tlie  purchaser,  if        ,    i, 
good  fa.  b  unsatisfactory  to  him,  and  he  so  not  Ls  t 
seller  u-itliin  a  reasonable  time,  there  is  no  sale.^    \vhe 

satisfactory  to  the  person  ordering  it,  neither  the  artist 

trait  ought  to  be  satisfied  with  that  made.»  Where  a  Z 
vesting  machine  was  sold  to  a  man  who  insisted  on  a 
stipulation  that  the  sale  should  be  inoperative  if  "he 
machine  did  not  work  to  the  buyer's  satisfaction,  it  wa 

a^l  that  hi  "  ''r'"'^  "="'"  '°  ^^J-'  ">e  midline 

.  ted^    So^l       T'  '"  ''"'"S  ^^  '•°"""'"  ''^iuvesti: 
gated.      So  where  A  proposed  to  B  to  put  an  elevator  into 

Bs  building,  "warranted  satisfactory  in  every  respec   " 
1  was  held  not  enough  that  the  elevator  was  reasmibiv 

iMth  It,  but  that,  while  he  could  not  reject  it  for  mere 

X::    afL°    't  "^"'  "  ""  "  ''""'  ^''-"J-tion  to  i 
«rking,  after  ,t  was  so  far  completed   that   ho   could 

understand  how  it  would  operate.'    But  if  A  agrees    „ 

pohsh  and  varnish  the  wood-work  of  B's  bouse  "i .  tl  e 

I.OS  workmanlike  manner,"  and  to  B's  sati.sfaction,  if  the 

'  Andrews  v.  Belfielil    '^    rnm     R  s  \t  ^ 

N-.  S.,  779,  Sta,Il„,r       'l;,  Tl,h  kT  ''  P""  )""•  «  """.  534. 

'  EdiaiLt  Ventilator  C.    ,■    1:    I!  orI";i      '»,','?'  ""'"■ 
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iLLrsTRATToxs.  —  Two  citizciis  of  Maine  pgrecd,  by  a  written 
rnoniorandum,  the  one  to  deliver,  and  the  otlier  to  receive,  at 
Philadelpliia,  "  from  one  tlionsand  to  tliree  thousand  l)ushels  of 
potatoes."  JM(l,  that  the  seller  had  the  right  to  deliver  any 
quantity  lie  chose  within  the  terms  of  the  contract,  and  that 
he  was  not  bound  to  make  liis  election  till  they  arrived  at  tlie 
])lace  of  delivery,  though  requested  by  tlie  other  party  after  {ho, 
shij)ment  was  made:  Small  v.  Qidnry,  4  Me.  497.  The  terms 
.of  an  auction  sale  provided  that  if  the  purchaser,  upon  exami- 
nation, should  not  be  satisfied  with  the  title,  he  need  not  take 
the  proi)erty.  Held,  that  if  the  purchaser,  in  good  faith,  was 
not  satisfied  with  the  title,  he  would  not  be  compelled  by  the 
court  to  take  the  property,  though  the  court  of  appeals  pro- 
nounced the  title  good:  Averett  v.  Lipscombe,  76  Va.  404.  An 
agent,  to  solicit  orders  for  a  sculptor,  made  an  agreement  with 
G.  that  a  plaster  bust  of  her  deceased  husband  should  be  made, 
but  that  she  should  not  be  bound  to  take  it  unless  she  should 
be  satisfied  with  it.  When  the  bust  was  finished,  she  was  not 
satisfied  with  it,  and  refused  to  accept  it.  The  bust  was  a  fine 
piece  of  work,  a  correct  copy  of  a  photograph  furnished  by  the 
defendant,  and  it  accurately  portrayed  the  features  of  its  sub- 
ject, and  the  only  fault  found  with  it  was  that  it  did  not  have 
the  expression  of  the  deceased  when  living,  which  was  caused 
by  no  imperfection  in  the  work,  but  by  the  nature  of  the  mate- 
rial. Held,  that  the  plaintiff  was  not  entitled  to  recover.  It 
was  not  enough  that  her  dissatisfaction  was  unreasonable:  Za- 
leski  V.  Clark,  44  Conn.  218;  26  Am.  Rep.  446. 

§  2506.     Conditional   upon   Request  or    Demand.  -  A 

contract  may  bo  conditional  upon  a  request  or  demand  of 
peiformanco;  tlie  making  of  the  request  or  demand  is 
then  necessary  to  render  the  contract  absolute,  and  in  an 
action  for  a  breach  of  the  contract,  must  be  alleged  and 
proved.'  An  action  is  not  sustainable  upon  a  note,  \>i\y- 
able  in  specific  articles,  on  demand,  without  proof  of  ;i 
special  demand."     On  a  promise  to  deliver  goods,  no  liiiu' 


*  Luake  on  Contracts,  (542;  ^Vest  i\ 
Muriili,  :i  Hill,  'JS4;  Biikcr  i\  Stougli- 
tou,  1  Or.  2-2',.  Ill  Walton  r.  Mascall, 
13  Muca.  &  W.  518,  it  is  said:  "A 
reiiiU'st  for  the  payment  of  a  doht  is 
(juito  immaterial,  unless  the  parties 
to  the  eontraet  have  stipulateil  tliat 
it  shall  he  made;  if  they  have  not, 
the  law  re(juires  no  notice  or  re<iuest; 
but   the  debtor  in  buuud  tu  iind  out 


the  creditor  and  pay  him  tlio  dilit 
when  due."  A  provision  in  a  cuiiliMct 
tliat  a  i)ayment  shall  be  n.aiie  liy  a 
jiarty  "on  reasonable  rei[iu'st "  im- 
ports an  agreement  to  pay  within  ;i 
reasonable  time  after  rt'ijiiest:  Illinois 
Laud  etc.  Co.  r.  Beem,  2  111.  App.  •"'•'O. 
■^  Smitii  r.  Leavcnsw  oi'th,  I  llint, 
2()i);  Dean  <>.  Woodl.rdgc,  I  \l<n,[,  I'.H; 
T.'iaxto'i  V.    Edwards,    1    ISLlw.   >>'2h, 


4151 


PERFOKMANCE    OF    CONTRACT. 


2507 


dcmuud  is 


lioii  111  a  cii 


being  mentioned,  a  demand  is  necessary  before  beginning 
siiit.^  Unless  the  contract  so  provides,  the  demand  need 
not  be  in  writing.^ 

§2507.  Conditional  upon  Notice. — A  contract  may- 
be conditional  npon  notice  of  some  matter  being  given; 
and  notice  must  be  given  accordingly,  in  order  to  render 
the  promise  absolute,  and  must  be  alleged  and  proved  in 
an  action  brought  upon  it.  A  party  contracting  to  do  an 
act  upon  the  happening  of  some  event  is  not,  in  general, 
entitled  to  notice  of  that  event  as  a  condition  precedent, 
unless  he  has  expressly  stipulated  for  it;  but  in  some 
cases  it  is  necessarily  implied  from  the  nature  of  the 
transaction  that  notice  should  be  given,  although  not  ex- 
pressly stipulated  for.'  No  notice  is  necessary  to  be  given 
to  a  defendant  of  the  happening  of  a  contingency,  if,  by 
the  contract,  he  has  provided  himself  with  the  means  of 
ascertaining  the  fact.*  If  there  is  a  mutual  departure 
from  the  terms  of  a  contract,  and  afterwards  one  of  the 
parties  concludes  henceforth  to  stand  on  the  letter  of  the 
contract,  he  must  notify  the  other.*  Where  it  is  provided 
that  a  contract  may  be  terminated  by  a  written  notice  for 
thirty  days,  the  notice,  if  given,  may  be  recalled  within 
that  time.* 


f'nbb  r.  Read,  2  Stew.  444;  Johnson  v. 
Baii'd,  3  lUackf.  lo.S;  Stevens  !>. 
Ailaiiis,  45  Me.  611;  Greenwood  r. 
Curtis,  ()  Mass.  358;  4  Am.  Dee.  145; 
l.ohilell  ('.  Hopkin.s,  5  (,'o\v.  51(5;  Seely 
V.  llisbec,  2  Vt.  105.  Demand  of  pay- 
ini'iit  of  a  note  payable  in  spceitie  ar- 
ticles may  be  maile  at  any  reasonable 
liour,  at  the  place  of  j)ayment,  thouj^li 
iieilhur  the  maker  nor  any  person  in 
his  behalf  is  present:  Dnnii  v.  Mars- 
ton,  :;4  Me.  370. 

'  Betiners  v.  Howard,  Tayl.  149;  1 
Am.  Dee.  583;  Miteliell  v.  (iregory,  1 
Bilib.  440;  4  Am.  Dee.  (155. 

M'olby  V.  Reed,  00  U.  S.  .KiO. 

»  X'vse  ('.  Waketield,  ti  Mees.  &  W. 
453;  Qiiarlesr.  (leorge,  23  I'iek.  4()(»; 
Jolmson  V.  Moore,  1  RlacUf.  253; 
Niithan  v.  Lewis,  1  llamly,  230. 
"  Where  a  party  contracts   to  do  a 


thing  in  a  certain  specific  event  with 
which  lieean  make  himself  ac(piainted, 
he  is  not  entitled  to  any  notiee,  nidess 
he  stipidates  for  it;  but  when  it  is  an 
event  wliieh  lies  within  tlie  peculiar 
knowledge  of  the  ojiposite  party,  tlien 
notice  oni,dit  to  be  given  him  "  :  Vyse 
V.  Waketield,  (>  Mees.  &  W.  453. 
"Tlie  reason  of  tlie  rale  is,  that  wluui 
a  thing  is  in  the  knowledge  of  the 
plaintiir,  but  cannot  be  in  tlie  knowl- 
edge of  tlie  ikd'endant,  but  tin;  defend- 
ant can  only  guess  or  speculate  about 
the  matter,  tiien  imtiee  is  nceessai'y"  : 
Per  Bramwell,  R.,  in  Makin  r.  Wat- 
kinson,  li.  R.  (!  Kx.  25;  Birdseye  v. 
Davis,  2  .M.(\.rd.   20(i. 

*  Keys  *•.  I'owell,  2  A.  K.  Marsh.  254. 

•'  Kaves  ('.  Cherokee  Iron  Co.,  73  (!a. 
4.50. 

«  Patrick  v.  R.  R.  Co.,  03  N.  C.  422. 
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§  2508.  Mutual  Conditions  Precedent— When  Depend- 
ent and  when  Independent  of  Each  Other. — In  contracts 
containing  executory  considerations  or  mutual  promises, 
that  is  to  say,  in  which  a  promise  on  the  one  side  is  given 
in  consideration  of  a  promise  on  the  other,  the  mere 
promise,  and  not  the  performance  of  it,  constitutes  the 
consideration,  strictly  so  called;  and  the  obligation  of  the 
one  promise  may  be  quite  independent  of  the  performance 
of  the  other.  But  if  the  obligation  of  the  one  promise  is 
expressly  or  impliedly  conditional  upon  the  due  perform- 
ance of  the  other,  then  the  performance  of  the  promise 
constituting  the  executory  considoration  is  a  condition 
precedent  to  the  liability  to  perform  the  other  promise.' 
No  precise  rule,  it  is  said,  can  be  laid  down  for  the  solu- 
tion of  the  question  whether  a  contract  is  entire  or  sepa- 
rable; it  must  be  solved  by  considering  both  the  language 
and  the  subject-matter  of  the  contract."  Courts  are  dis- 
inclined to  construe  the  stipulations  in  a  contract  to  do 
certain  things  within  a  given  time  in  consideration  of  the 
payment  of  money  by  the  other  party  as  conditions  pre- 
cedent, unless  compelled  to  do  so  by  the  express  language 
of  the  contract.^  If  there  is  no  connection  in  the  matter 
of  the  promises,  and  the  performance  on  the  one  side  is 
quite  independent  of  the  performance  on  the  other,  the 
promises  are,  in  general,  independent,  and  not  condi- 
tional.* Where  by  the  terms  of  the  contract  the  time  to 
perform  the  covenant  on  the  one  side  is  to  happen,  or  may 
happen,  before  the  time  for  the  performance  of  the  cove- 
nant on  the  other  side,  the  former  is  not  dependent  on 
the  latter.^  So  where  one  party  contracts  to  do  a  job  of 
work,  and  another  to  pay  a  stipulated  price  for  the  same, 


'  Leake  on  Contracts,  C48;  Dey  v. 
Dox,  9  Wend.  129;  24  Am.  Dec.  137; 
Stausbury  v.  Fringer,  11  Gill  &  J.  149. 
8ee  ante,  Chapter  CVIII. ;  post,  Title 
Laudloril  and  Tenant. 

•^  More  V.  Bonnet,  40  Cal.  251. 

3  Front  St.  etc.  11.  R.  Co.  v.  Butler, 
50  Cal.  574, 


*  Leake  on  Contracts,  650;  GouM  ;•. 
Banks,  8  Wend.  5G2;  24  Am.  Dec.  '.)<); 
Doy  V.  Dox,  9  Wend.  129;  24  Am.  Doc. 
137;  Gould  V.  Brown,  0  Ohio  St.  :>:{S; 
Logan  V.  Hodges,  0  Ala.  099;  C'ldn;.'!) 
V.  Baker,  48  N.  H.  254;  (Jilhiiii'r. 
Denni.s  4  Iiid.  417. 

*  State  V.  11.  K.  Co.,  21  Minn.  472. 
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and  the  labor  is  capable  of  a  just  division  and  apportion- 
ment, these  stipulations  will  be  considered  independent, 
and  a  full  performance  not  as  a  condition  precedent  to  any 
right  of  action,  unless  it  is  expressly  so  stipulated  or  is 
strongly  implied,'  But  where  acts  are  to  be  performed  by 
each  party  at  the  same  time,  neither  party  can  maintain 
an  action  against  the  other  without  performance  or  tender 
of  performance  on  his  part.'^  So  where  a  party  sues  on  a 
special  contract  to  recover  cotnpensation  due  on  its  per- 
formance, he  must  show  performance  on  his  part,  or  a  legal 
excuse.* 

In  contracts  for  the  sale  of  land,  the  conveyance  of  the 
estate  and  the  payment  of  the  purchase-money  are,  in 
general,  concurrent  acts  and  dependent  promises,  whether 
a  particular  day  be  appointed  for  completion  or  not;  and 
readiness  and  willingness  to  complete  on  either  side  is  a 
condition  precedent  to  liability  to  complete  on  the  other.* 
Under  such  contracts  an  actual  conveyance  of  the  land  is 
a  condition  precedent  to  the  claim  for  the  whole  amount 
of  the  stipulated  purchase-money;  so  that  if  the  purchaser 
refuse  to  complete,  and  take  a  conveyance,  the  vendor, 
though  he  may  claim  damages  for  not  completing,  cannot 
claim  the  purchase-money  so  long  as  he  retains  the  prop- 
erty in  the  land.*  In  executing  contracts  for  the  sale  of 
goods,  the  delivery  of  the  goods  and  payment  of  the  price 
are  presumptively  intended  to  be  concurrent  acts;  and 
readiness  and  willingness  on  both  sides,  at  the  proper 
time  for  completion,  to  perform  their  respective  parts  of 


'  Booth  V.  Tyson,  15  Vt.  515. 

'^  Brown  V.  (raminon,  14  Me.  276; 
Dana  v.  King,  2  Pick.  155;  Ureeu  v. 
KeynoliU,  2  Johns.  207;  Hardin  v. 
Krutsinger,  17  Johns.  293;  Rohb  v. 
MiiiitL;oinery,  20  Johns.  15;  Northrup 
V.  Noi'thrui),  6  Cow.  296;  Meriwether 
V.  (':iiT,  1  Blackf.  413;  Bailey  v.  Clay, 
4  Riiul.  346;  Frickett  v.  Brice,  22 
How.  l*r.  194;  Paige  v.  Hammond,  26 
Vt.  375;  Kelly  v.  Webb,  27  Tex.  308; 
Chrk  r.  Weis,  87  111.  438;  29  Am. 
Kup.  00;  Nipp  V.  Diskey,  81  lud.  214; 


42  Am.  Rep.  124;  Bruce  v.  Crews,  39 
Ga.  544;  99  Am.  Dec.  467;  Powell  v. 
R.  R.  Co.,  14  Or.  356. 

*  Marsh  v.  Richards,  29  Mo.  99. 

*  Heard  v.  Wadham,  1  East.  619; 
Laird  v.  Pirn,  7  Mees.  &  W.  474; 
Manby  v.  Cremonini,  6  Ex.  808; 
Marsden  v.  Moore,  4  Hurl.  &  N.  500; 
28  L.  J.  Ex.  288;  Rankle  v.  Johnson, 
30  111.  328;  83  Am.  Dec.  191;  Frey  i-. 
Johnson,  22  How.  Pr.  316. 

*  Laird  v.  Pim,  7  Mees.  &  W.  474. 
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tlie  contract,  arc  mutual  conditions  precedent.'  It  is  not 
necessary  that  tlio  buyer  should  actually  tender  the  money, 
or  tliat  the  seller  should  tender  the  goods,  in  order  to 
satisfy  tlie  condition  of  readiness  and  willingness  to  com- 
plete.^ But  if  the  contract  expressly  provides  that  the 
payment  is  to  be  after  delivery,  an  actual  delivery,  and 
not  mere  readiness  and  willingness  to  deliver,  unless  such 
delivery  be  waived  or  refused,  is  a  condition  precedent.'' 
But  the  promises  are  independent,  where,  on  the  one 
ha'  ".  article  of  merchandise  is  sold,  and  agreed  to  be 

do.  on  demand,  and  on  the  other,  payment  is  de- 

ferred until  five  months  after  the  date  of  the  contract.* 


§  250^.  Jt?a.rt<  Performance  of  Conditions  Precedent. — 
A  part  performance  or  a  defective  performance  of  a  con- 
dition precedent  is  generally  not  sufficient.^  But  after 
the  one  party  has  performed  the  contract  in  a  substantial 
])art,  and  the  other  party  has  accei:)ted  and  had  the  bene- 
fit  of  the  part  performance,  the  latter  may  thereby  be 
precluded  from  relying  upon  the  performance  of  the 
residue  as  a  condition  precedent  to  his  liability;  in  such 
case  he  must  perform  the  contract  on  his  part,  and  must 
rely  upon  his  claim  for  damages  in  respect  of  the  defect- 
ive performance."  And  where  one  who  has  agreed  to 
perform  certain  work  performs  part  of  it,  and  is  prevented 


•Callonel  v.  Briggs,  1  Salk.  112; 
Morton  v.  Lamb,  7  Term  Ke]).  125. 
Suo  Field  i:  Leiean,  G  Hurl.  &  N.  017; 
30  L.  -J.  Ex.  108;  Sargent  ?'.  Adams, 
3  Gray,  72;  63  Am.  Doc.  7 IS;  Grandy 
V.  Mc(Jlee.se,  2  Jones,  142;  64  Am. 
Dec.  574;  Drapers.  Jones,  11  Barb.  263. 

''  Rawson  r.  Johnson,  1  East,  203; 
Watorhouse  r.  Skinner,  2  Bos.  &  I*.  447; 
Jackson  v.  Allaway,  6  Man.  &  (Jr.  942; 
Boyd  i\  Lett,  1  Com,  B.  222. 

3  llipley  V.  MeL'lurc,  4  E.v.  345. 

♦  Dox  V.  Dey,  3  Wend.  '.i'A);  Good- 
win r.  Holbrook.  4  Wend.  377;  Lewis 
t!.  Weldon,  3  Raiiti.  71. 

"Nealo  V.  Ratcliff,  15  Q.  B.  910; 
Oakley  v.   Morion,    11  N.    Y.  25;  62 


Am.  Dec.  49;  Roberts  v.  Opdyke,  40 
N.  Y.  264;  Crane  v.  Kimbel,  2  Jones 
&  S.  455;  Jenkins  «.  Wheeler,  3  Keyes, 
655;  Fattridge  v.  Gildermeister,  1 
Keyes,  99;  Bersch  v.  Sander,  37  Mu. 
104;  United  States  v.  Clarke,  1  Hemp. 
315;  Malbon  w.  Birney,  11  Wis.  107. 

^  Leake  on  Contracts,  604,  citing 
1  Wins.  Saund.  320  e,  adopled  1)y  tim 
court  in  Ellen  v.  Tf)i)p,  6  Ex.  441; 
Graves  v.  Logg,  9  Ex.  717;  23  L.  .1.  Kx. 
231 ;  Kehn  r.  Burness,  2  Best  it  S.  T.w; 
32  L.  J.  Ex.  206.  And  see  Oxford  c. 
I'rovand,  L.  R.  2  V.  C.  150;  Whit.w. 
Beeton,  7  Hurl.  &  N.  42;  30  L.  .1.  Ex. 
373;  Carter  v.  Scargill,  L.  R.  10  (i-  ii. 
564. 
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from  performing  tlie  rosiJao  witliout  the  fault  of  cither 
party  he  is  entitled  to  pay  in  proportion,  at  the  rate 
agreed  upon  for  the  whole.' 

§  2510.     When  Performance  of  Conditions  Precedent 
Waived  or  Discharged. -The  performance  of  a  condition 
precedent  may  be  discharged  or  excused,  and  the  condi- 
tional  promise  made  an   absolute  one,  in   certain  ca«es 
viz.: —  ' 

1.  Where  the  promisor  himself  prevents  the  complete 
performance,  by  refusing  to  accept  it  when  offered,  or  other- 
wise waives  the  performance.^^  Either  party  may  waive  any 
part  of  a  contract,  either  expressly  or  by  acts  or  decla- 
rations indicating  a  relinquishment  of  any  provision,  or 
part  of  a  provision,  and  without  the  performance  of  which 
unless  relinquished  or  waived,  a  recoverv  could  not  be' 
had.«  So  although  there  may  have  been  repeated  viola- 
tions of  a  contract  by  either  party,  yet,  if  either  elects  to 
consider  it  unbroken,  and  proceeds  under  it,  the  other  can- 
not be  considered  as  having  been  in  default.* 

Thus  the  following  have  been  declared  to  constitute  a 
waiver  in  each  instance,  viz.:  A  request  to  go  on  with  the 
work,  together  with  partial  payments,  after  the  workman's 
failure  to  complete  a  building  within  the  time  stipulated 
lu  the  contract;^  payments  made  to  the  contractor  and 
acceptance  of  the  work  by  the  owner,  though  the  contract 
stipulated  for  payment  in  installments  as  the  work  pro- 
gressed, provided  that  in  each  case  a  certificate  should  be 
obtained,  signed  by  a  certain  architect;"  wliere  A  con- 
tracted with  B  for  two  hundred  pork-barrels  of  the  ordi- 

'  Hargrave  v.  Conroy,  19  N.  J.  Eq.     n  Brnndeis,  3  Met.  (Ky.)  555;  Allen  v 
"  /t^  1  r,     ^       ,       „„.  Robmsou,  2  B;ul).  ;U1. 

ca  S:  "7SAU  •!";.  'f  :^™'''fc"'-;';    :  fr,""  '■■  ;>r"'  «'-'"•  »"■ 
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nary  size  and  quality,  and  A  afterwards  received  of  B 
that  number  of  barrels,  but  not  of  the  size  and  quality 
contracted  for;*  whore  a  contract  required  A  to  deliver 
ties  to  a  railroad  company,  subject  to  the  inspection  and 
acceptance  of  its  chief  engineer,  but  the  company  directed 
another  of  its  officers  to  make  such  inspection;^  where  a  per- 
son made  a  subscription  upon  certain  conditions  towards 
the  erection  of  a  church  edifice,  but  during  the  erection  of 
it  frequently  told  those  in  charge  of  it  to  go  on  and  finish 
it,  and  he  would  pay  his  subscription;^  where,  in  a  written 
contract  for  putting  up  furnaces,  the  plaintiff  agreed  to 
put  in  a  cold-air  register  face,  which  he  omitted  to  do, 
but  the  furnace  was  used  for  three  months,  and  no  com- 
plaint made  of  the  omission;*  where  a  party  purchased 
and  had  shipped  to  him  certain  barrels  of  apples,  and 
upon  receiving  them  a  portion  were  found  worthless,  and 
lie  did  not  return,  or  offer  to  return,  them,  or  notify  the 
vendor  that  he  would  not  receive  them,  and  that  they 
were  subject  to  the  vendor's  order,  but  paid  the  vendor 
for  those  he  considered  good;'  where  a  party  to  a  contract 
for  the  construction  of  a  steam-engine,  to  be  delivered 
on  or  before  a  specified  time,  consented  to  receive  it  after 
that  time;®  where  a  party  entered  into  possession  of  a  com- 
pleted house,  not  built  according  to  contract;^  where  the 
owner  of  a  steamboat  was  present  when  a  boiler  contain- 
ing forty-eight  instead  of  forty-four  flues,  as  contracted 
for,  was  being  made  and  put  into  the  boat.® 

But  in  the  following  cases  it  was  held  that  there  was  no 
waiver,  viz.:  Where  a  contract  bound  A  to  pay  B  for  each 
wagon-load  as  delivered,  but  B  delivered  several  wagon- 
loads  without  requiring  payment  for  each;'  where  de- 
fendant agreed  with  plaintiff  to  deliver  to  him  on  or 

'  Murray  v.  Farthing,  6  Mo.  251.  *  Moore  v.  Detroit  etc.  Works,  14 

»  Hobart  v.  Beers,  26  Kaa.  329.  Mich.  206. 

>  Reformed  Church    v.   Brown,    29        '  Taylor  v.  Williams,  6  Wis.  3C3. 
Barb.  335;  4  Abb.  App.  31.  »  Waters  v.  Harvey,  3  Houst.  4.S0. 

*  Bristol  V.  Tracy,  21  Barb.  236.  •  Gardner  v.  Clark,  21  N.  Y.  399. 

*  Weaver  t.  Wisner,  51  Barb.  638. 
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before  a  fixed  time,  and  at  a  certain  place,  twelve  thou- 
sand feet  of  clapboards,  and  sent  to  the  place  a  smaller 
quantity,  part  according  to  contract  and  part  not,  but  the 
plaintiff  neglected,  within  a  reasonable  time  after  lie  was 
informed  that  the  clapboards  were  at  the  place,  to  notify 
the  defendant  that  he  would  not  accept  them;'  where  A 
contracted  to  deliver  to  B  one  hundred  fish-stands  of  a 
certain  description,  and  upon  his  tendering  them,  B  re- 
ceived fifty,  but  refused  to  receive  the  other  fifty,  because 
they  were  not  made  according  to  the  contract;^  where  a 
contract  that  an  actor  should  appear  at  least  seven  times 
a  week,  and  be  paid  one  hundred  dollars  for  each  appear- 
ance, was  violated  by  the  manager's  failure  to  provide 
employment  for  three  weeks,  but  the  actor  subsequently 
appeared  under  the  contract  and  received  pay  pursuant 
thereto.^      Payment  or  part  payment  for  work  done  is 
not,  of  itself,  and  without  regard  to  the  circumstances 
under  which  it  was  made,  conclusive  evidence  of  a  waiver 
of  claims  for  defects  in  the  work.*     To  constitute  a  waiver, 
the  acts  or  circumstances  relied  on  to  constitute  it  must 
have  been  performed  or  have  transpired  after  the  party 
against  whom  the  waiver  is  urged  knew,  or  should  have 
known,  the  facts  constituting  the  breach.^     The  receiving 
of  articles  contracted  for,  and  putting  them  to  use,  will 
not  estop  a  party  from  claiming  damage  if  they  shall 
prove  defective.*     A  person  not  knowing  anything  about 
machinery  was  held  not  to  have  accepted  water-wheels 
contracted  to  be  well  built,  etc.,  by  looking  at  and  giving 
his  note  for  them  immediately  after  they  were  finished.^ 
2.   Where  the  promisor  disables  himself  from  perform- 


iHale  V.  Taylor,  45  N.  H.  405. 
And  see  Ketchum  v.  Wells,  19  Wis. 
25. 

'^  Freeman  v.  Skinner,  9  Ired.  32. 

'  Coghlan  v.  Stetson,  19  Fed.  Rep. 
727. 

♦  Moulton  V.  McOwen,  103  Mass. 
587;  Morriaou  v.  Cumujings,  26  Vt. 
48G. 


*  Dodge  V.  Minn.  etc.  Roofing  Cc, 
14  Minn.  49. 

«  Strawn  v.  Cogswell,  28  111.  457; 
Veazie  v.  Bangor,  51  Me.  509;  Van 
Buskirk  v.  Murden,  22  111.  446;  74 
Am.  Dec.  163;  Monroe  etc.  Univer- 
sity V.  Broadfield,  30  Ga.  1;  Mitchell 
V,  Wiscotta  etc.  Co.,  3  Iowa,  209. 

'  Robinsou  v,  Brinsou,  20  Tex.  438. 
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ing  the  contract  on  his  part,  here  he  excuses  the  perform- 
ance of  all  conditions  precedent  to  his  liability.^ 

Upon  an  executory  contract  for  tiie  sale  of  goods  to  bo 
manufactured  and  delivered,  if  the  buyer  afterwards  give 
notice  to  the  seller  that  he  no  longer  wants  the  goods,  and 
will  refuse  to  accept  or  pay  for  them,  the  scdler  is  thence- 
forth discharged  from  the  condition  precedent  of  nnuiu- 
facturing  or  delivering  them,  and  without  doing  so,  may 
claim  damages  for  non-completion  of  the  contract  by  the 
buyer.'^  An  employer  may  be  liable  for  a  breach  of  con- 
tract in  not  allowing  the  other  party  to  do  the  work,  who 
may  then  claim  damages  without  completion.^ 

Illustrations.  —  A  agrees  to  lease  land  to  B  upon  tender  to 
him  of  a  certain  amount  of  money.  Before  the  time  arrives,  A 
conveys  the  property  to  a  tliird  person.  A  becomes  at  once 
liable  to  B:  Lovelock  v.  Franlilyn,  8  Q.  B.  371.  A  contract  was 
made  for  the  sale  of  a  stack  of  hay,  to  be  delivered  upon  the 
request  of  the  buyer  as  he  might  want  it.  Tlie  seller  att(!r- 
wards  sold  and  disposed  of  the  hay  to  another  person.  Held, 
that  a  request  was  no  longer  necessary  as  a  condition  precedent 
to  charging  the  seller  for  not  delivering,  because  lie  had  disabled 
himself  from  delivering  it:  Bowdell  v.  Parsons,  10  East,  859.  A 
man  promises  to  marry  one  person,  and  afterwards  marries  an- 
otlier.  Held,  that  he  thereby  disaldes  himself  from  perforniitig 
the  promise,  and  therefore  dispenses  with  a  request  to  perform 
it,  or  the  lapse  of  the  time  apj)ointed,  or  any  other  conditions: 
Short  V.  Stone,  8  Q.  B.  358.  By  agreement  between  i)lainti(F 
and  defendant,  the  former  was  to  give  a  deed  of  conveyance  to 
the  latter,  who  was  to  pay  a  certain  sum  therefor,  and  procure  a 
sheriff's  deed  of  the  property  sold  for  unpaid  taxes  to  be  ma(l(3 
to  plaintiff.  Held,  that  ]i]aiiitiff  could  not  recover  the  consid- 
eration agreed,  without  offering  tlie  deed  to  defendant,  altbou.irli 
the  latter  had  taken  the  sheriff's  deed  in  his  own  name,  and 
had  not  conveyed  to  ])laintiff:  Dearth  v.  Williamson,  2  Serg.  A. 
R.  408;  7  Am.  Dec.  652.  A  instituted  suit  to  have  a  certain 
contract  rescinded,  and  agreed  for  a  consideration  to  pay  b  a 
certain  sum  when  such  rescission  was  obtained.  A  afterwards 
compromised  the  suit,  and  prevented  tlie  rescission  of  the  con- 
tract. Held,  that  he  was  liable  to  B:  Jones  v.  Walker,  13  B. 
Mon.  163;  56  Am.  Dec.  557. 


^  Leake  on  Contracts,  6(58;  Williams 
V.  Ba-uk,  '2  Pet.  102.  And  a  demand 
is  unnecessary:  Uelamater  v.  Miller, 
1  Cow.  75:  13  Am.  Dec.  512, 


2  Cort  P.  R.  R.  Co.,  17  Q.  B.  127;  20 
L.  J.  Q.  B.  4(}0. 

^  Poutifex  V.  Wilkinson,  1  Com.  B. 
75. 
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hlp\fnnr!'     ^r^^^"^"'  Subsequent  -  Contracts  Termina- 
ble upon       A  contract  may  provide,  cither  <.xpn.,ssly  or 

;-l'l'e..lIyilua  upon  tho  happening  of  so.nocvcl.t  or  con- 
tingency ,t  shall  cease  and  bo  discharged.'     Thns  le..e. 
are    connnonly   nuide    determinable    bv    notice.      Le'.scs 
an>  also  commonly  made  subject  to  con.litions  of  forfeit- 
I'-ni'on   J^'rault  of  the  tenant,  as  for  non-payment  of 
out   not  repairing,  c  other  breach  of  covenant.     A  con- 
^ac^  of  sak.  of  goods  mn,  be  made  upon  the  express  con- 
d     on  that  m  case  of  a  breach  of  warranty  of  the  goods 
•sol.l   the  buyer  may  resein<I  the  contract,  and  return  the 
goods  and  recover  the  price  paid.     Contracts  of  hire  of 
personal  services  are  commonly  made   determinable   bv 
notice  to  be  given  by  either  party  to  put  an  end  to  tl^ 
engagement;  and  in  many  kinds  of  hiring  and  service 
certain  notices  for  determining  the  contract  are  impliedly 
imported  by  usage  or  rules  of  law.  in  the  absence  of  ex- 
press stipulation  to  that  effect.^     AVhether  conditions  are 
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question  is  so  (lotcrmiiied,  equity  will  not  restrain  tl»o 
parties  from  uctiiig  under  the  aj^rceiuent.'  The  perforni- 
unee  of  a  condition  suhsequent  is  excused  where  it  is 
impoasihlo  hy  the  act  of  God.'' 

§  2612.  A.lternative  Promises — Election. — A  promio.. 
may  be  alternative,  i.  e.,  to  perform  one  of  two  or  iiioro 
difteront  acts,  either  at  the  election  of  the  promisor  or  of 
the  promisee.  If  the  promisor  have  the  election,  ho  cnn 
be  charged  with  a  breach  only  when  he  refuses  to  porroi-m 
both.  As  a  rule,  the  person  who  is  to  perform  the  con- 
tract has  a  right  to  elect  which  one  of  the  alternative 
promises  he  will  perform;^  but  the  election  may  be  ex- 
pressly given  to  the  promisee.^  If  the  promisee  have  tho 
election,  ho  must  gonerally  give  notice  of  his  election  to 
the  promisor  before  ho  can  charge  him.'^  If  the  promisor 
has  a  right  to  do  one  of  two  things  by  a  given  day,  ' 
right  of  election  is  lost  if  that  day  passes  without  his  e 
ing."  A  promise  to  pay  a  certain  amount  of  money  on  a 
given  day,  with  a  stipulation  following  that  it  may  be  dis- 
charged in  some  other  commodity,  becomes  an  absolute 
promise  to  pay  money,  if  that  other  commodity  is  not 
paid  on  the  day.''  If  a  person  receives  specific  articles  of 
another,  and  promises  to  return  them  within  a  certain 
time  or  pay  a  fixed  price,  it  is  the  duty  of  the  promisor  to 
ascertain  from  the  promisee  the  place  where  he  will  re- 
ceive the  articles.*  An  election  once  made  is  final  and 
irrevocable.'^ 


'  Livingston  i\  Tompkins,  4  Johns. 
Ch.  415;  8  Am.  Dee.  5<J8. 

'^  People  r.  Kingston  Turnp.  Co.,  23 
Wend.  11)3;  35  Am.  Dec.  551.  See 
next  chapter.  Impossibility  of  Per- 
formance. 

»  Metz  V.  Albrecht,  52  111.  491;  Nor- 
ris  V.  Harris,   15  Cal.  22(3;   Mayer  v. 


defanlt:  Stephens  v.  Howe,  34  N.  Y. 
Sup.  Ct.  133. 

*  See  Norris  v.  Harris,  15  Cal.  2'.'(). 

"  Center  v.  Center,  38  N.  H.  318. 

"Choice  V.  Mo.seley,  1  Bail.  130;  HI 
Am.  Dec.  CtM ;  Roberts  v.  Bcatty,  2 
Penr.  &  W.  63;  21  Am.  Dec.  410. 

'  Baker  v.  Todd,  6  Tex.  273;  u.")  Am, 
Dec.  775;  Plummor  v.  Kcaton,  'J  W'vg. 


Dwinell,   29   Vt.  298;   Smith  v.  San 

born,    11    Johns.    59;    Disborough    v.  27;  Kalkman  y.  Bayles,  17  Cal.  291, 

Neilson,  3  Johns.  Cas.  81;   Choice  v.  MVhite  y.  Perley,  15  Me.  470. 

MosBley,  1  Bail.  13G;  19  Am.  Dec.  061.  »  Brown  v.  Ins.  Co.,  1  El.  &  E.  SJ3: 

Provided  he  makes  it  before  he  ia  in  Gath  v.  Lees,  3  Hurl.  Sc  C.  558. 
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§  2513.  Contracts  not  Entirely  Performed  —  When 
Party  may  Recover  for  Part.  —  Whi-ro  a  contract  is  scvcr- 
jihlo,  an  action  may  ho  maintained  on  it  Itcfore  all  its 
promises  liave  hoen  performed;  as  where  it  appears  from 
its  terms  that  tlie  parties  intended  it  to  he  divisi])l(!.' 
The  consideration  to  he  paid,  not  the  suhject  or  thin^^f  to 
be  performed,  it  is  said,  duterminos  whetlier  a  contract  is 
entire  or  sevorahlo.  A  contr.al  consisting  of  several  dis- 
tinct  items,  and  founded  on  a  consideration  which  is 
apiiorlioned  to  each  item,  is  severahle."  After  a  part 
delivery  of  goods,  the  vendor,  being  unable  to  deliver  the 
whole  quantity  sold,  may  recover  the  stipulated  })rice  of 
those  actually  delivered,  less  the  damages  arising  from 
the  non-delivery  of  the  whole.'  Contracts  like  the  follow- 
in;;  have  been  held  severable,  and  a  rec(»very  allowed  for 
a  part,  viz.:  A  contract  to  repair  a  vessel;''  a  contract  to 
deliver  thirty  tons  of  starch  per  year,  for  two  years;'  a 
ceiitract  to  deliver  twelve  thousand  carboys  of  oil  of 
vitriol,  of  a  specified  quality  and  price,  in  tanks,  at  the 
factory  of  a  party,  two  thousand  monthly,  in  daily  de- 
liveries, ad  wanted,  settlements  monthly,  in  his  paper,  at 
four  months;"  a  contract  for  work,  consisting  of  separate 
items,  the  price  being  apportioned  to  each  item,  or  left  to 
implication  of  law;^  a  contract  to  cut  and  deliver  at  M.'s 
mill  one  million  feet  of  merchantable  logs,  within  tho 
year,  at  four  dollars  and  twenty-five  cents  per  thousand 
feet,  to  be  scaled  and  received  as  each  one  hundred  thou- 
sand feet  were  placed  in  a  certain  creek;**  a  contract  to 
deliver  fifty  thousand  tons  of  coal  in  a  year,  in  shipments 
at  the  rate  of  six  thousand  tons  per  month,  at  the  buyer's 
option,  on  notices  to  be  given  on  a  certain  day  in  each 
month   for   tho    quantity    required    for    the    succeeding 

'  Jackson    v.    Cleveland,    15    Wis.  *  Baeder  v.  Carnie,  44  N.  J.  L.  208. 

107.  ^  xMixer  v.  Williams,  17  Vt.  457. 

''  Lucesco  Oil  Co.  v.  Brewer,  66  Pa.  *  Maryland   Fertilizing   etc.    Co.  v. 

St.  351.  Loreutz,  44  Md.  218. 

^  Cole  V.  Swanston,  1   Cal.  51;   52  '  Dibol  v.  Minott,  9  Iowa,  403. 

Am.  Dec.  288.  ^  Tenuy  v.  Mulvaney,  8  Or.  129. 
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month;*  a  contract  to  bore  five  wells,  at  one  dollar  per 
foot,  and  to  furnish  pipe  at  thirty-five  cents  per  foot,  and 
pumps  and  other  a])plianccs  at  prices  specified  for  each 
separately,  it  being  stipulated  that  "  in  case  of  failure  to 
get  a  good  supply  of  water,"  the  borer  should  have  "  no 
pay";"  a  contract  to  make  four  hundred  thousand  brick, 
for  a  certain  sum  per  thousand,  to  be  paid  as  fast  ab  the 
bricks  were  burned.'' 

If,  after  part  performance  of  the  consideration  by  tlio 
one  party,  the  coirnletion  be  refused  or  prevented  by  tiie 
other  party,  the  oi  nier  may  insist  upon  his  rights  under 
the  contract;  bui  .10  may,  in  some  cases,  have  the  option 
to  treat  the  contract  as  rescinded,  and  to  charge  the  other 
party  with  a  new  contract  arising  in  respect  of  the  con- 
sideration executed,  as  having  been  executad  at  his  re- 
quest, or  as  having  been  accepted  by  him.* 

Illustrations.  —  A  person  ordered  of  a  publisher  a  work 
to  be  delivered  in  tweuty-four  monthly  parts.  After  receiving 
eight  parts,  ho  refused  to  receive  more.  Held,  that,  having  put 
an  end  to  the  contract  by  his  refusal,  he  might  be  charged  iipoii 
a  new  contract  to  pay  the  value  of  the  parts  received:  M/irnr  v. 
Pyne,  3  Bing.  285.  A  publislier  had  engaged  an  author  to  write 
a  treatise  for  a  periodical  publication,  and  during  the  progress 
of  the  treatise,  abandoned  the  publication.  Held,  that  the 
author  might  treat  the  contract  as  rescinded,  and  claim  the 
value  of  the  work  done,  without  conii)Ieting  tiie  treatise,  as  he 
Wiis  not  obhged  to  teniUn-  it  for  publication  in  any  otlier  lonn 
than  tiuit  for  which  he  liad  contracted  to  write  it:  Pl'im'hf  v. 
Colhurn,  8  l>ing.  14.  Pluintift'  contracted  to  sell  and  deliver 
GOy  boxes  of  ghiss  to  defendant,  delivery  to  be  made  at  oim' 
time.  Prior  to  any  delivery,  the  defendant  wrote  to  plaimiil, 
asking  for  immediate  delivery  of  a  small  portion,  aiid  i)lainti!t" 
thereupon  delivered  oG5  boxes.  The  defendant  received  ami 
used  this  <iuiuitity,  and  afterwards  wrote  that  he  wit^hed  the 
order  completed  in  a  reasonable  time.  A  correspondence  en- 
sued as  to  the  terms  of  the  agreement.  The  plaintitl"  suli>e- 
quently  offered  to  complete,  but  defendant  declined,  on  the 
ground    that  the  time  had  elapsed.     Held,  that  the  plaintitl 

1  Scott  V.  Coal  Co.,  89  Pa.  St.  'J31;        »  Snook  v.  Fries,  19  Bail..  'M?,. 
33  Ain.  Rep.  753.  *  Leake  on  Contracts,  0.');   lilood  r. 

^  Sijeur  V.  Saider,  29  Miuu.  403.  Enoa,  12  Vt.  025;  30  Ain.  Deo.  3li3. 
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could  recover  for  the  amount  delivered:  Avery  v.  Wilson,  81 
N.  Y.  841;  37  Am.  Rep.  503.  A  contracted  with  the  govern- 
ment for  the  manufacture  of  fire-arms.  When  tlie  contract 
was  partially  completed,  the  government  refused  to  accept  the 
balance  of  the  fire-arms,  on  account  of  a  defect  in  the  size  of 
the  caliber,  for  which  the  contractor  was  in  nowise  accountable. 
Ifcld,  that  the  contractor  was  not  bound  to  complete  the  con- 
tract, but  was  entitled  to  recover  a  fair  compensation  for  the 
expense  he  bad  incurred  under  it:  In  re  Lee,  4  Ct.  of  CI.  156. 
A  agreed  to  make  and  put  in  place  certain  church-fixtures, 
He  was  to  be  paid  on  the  completion  and  acceptance  of  the 
work.  Before  its  completion  and  acceptance,  the  church  burned 
down.  Held,  that  A  could  recover  for  as  much  at  he  had  done 
up  to  the  time  of  the  fire:  Haynes  v.  Baptist  Church,  88  Mo. 
2S5,  57  Am.  Rep.  413. 

g  V^Sld.  When  Recovery  cannot  be  had  for  Part  Com- 
pleted.—  If  a  person  contracts  for  the  performance  of 
Mork  or  services  in  consideration  of  a  payment  to  be  made 
on  completion,  and  the  further  performance  is  prevented 
by  some  accident  or  event  that  may  excuse  the  non-coni- 
plction,  yet  if  there  be  no  default  of  the  other  party,  he 
has  no  claim  for  the  part  performance  before  the  preven- 
tion occurred.^  Especially  is  this  so  where  the  failure  to 
complete  is  the  fault  or  willful  act  of  the  promisor.'-  Thus 
under  an  entire  contract  for  the  building  of  a  house,  if 
the  property  is  destroyed  before  its  completion,  the  builder 
can  recover  nothing.^  A  contract  for  the  digging  of  an. 
artesian  well,  which,  in  express  terms,  provides  that  the 
contractor  shall  be  entitled  to  bo  paid  for  work  done  there- 
under "  only  on  the  completion  of  the  whole  work,"  is  an 
entire   contract.''     Where  a  contract  is  entire,   and  one 


Iracts,  0.) 


WlM 


(i  Aiu.  Dec.  'M 


'  Loako  on  Contracts,  69;  Cutter  v. 
Towell,  6  Term  Rep.  3'20;  2  Smith's 
I.'.'id.  C'as.  1.  See  Title  Agency— Mas- 
ter ami  .Si;rvant,  where  this  topic  is  dis- 
cusseil  at  length:  Sickels  v.  Pattison, 
14  Weu,l.  '2,-)7;  28  Am.  Dec.  527:  Uas- 
sett  V.  CMiild,  11  III.  5(59;  Butler  v. 
iiutler,  77  N.  Y.  472;  Batre  v.  Simp- 
>;in,  4  Ala.  305;  Cunningham  v.  Jones, 
^0  X.  Y.  48G. 

"Wiuatead  v.   Reid,  Busb.  70;    57 


Am.  Dec.  571 ;  Springdalo  Association 
V.  Snuth,  32  III.  2r)2. 

»  I'artriilge  r.  Forsyth,  29  Ala.  200; 
]}runil)y  v.  Smith,  3  Ala.  123;  Shanks 
V.  Orilliii,  1-4  B.  Mon.  153;  Newman 
Lumhcr  Co.  r.  Purdam,  41  Ohio  St. 
373;  Tompkins  v.  Dudley,  25  N.  Y. 
272;  82  Am.  Dec.  349. 

*  Sinionds  v.  Pearoe,  31  Fed.  Rep. 
137. 
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party  is  willing  to  complete  the  performance,  and  is  not 
in  default,  no  promise  can  be  implied  on  his  part  to  com- 
pensate the  other  party  for  part  performance.'  In  liko 
manner  courts  will  not  enforce  one  part  of  a  contract, 
not  intended  as  a  separate  and  independent  transaction, 
and  leave  the  other  parts  unfulfilled.^ 

Therefore  contracts  like  the  following  have  been  held 
entire,  and  no  recovery  allowable  for  a  part  performance, 
viz.:  A  sale  of  an  entire  lot  of  growing  timber,  the  price 
not  being  apportioned;*  a  contract  for  the  delivery  of  a 
certain  number  of  posts  of  a  specified  quality  and  size; ' 
a  contract  to  sell  two  bales  of  cotton,  one  at  eighty  cents 
per  pound  in  Tennessee  currency,  and  the  other  at  sixty 
cents  in  greenbacks;^  a  contract  by  D.  to  peel  a  certain 
quantity  of  hemlock  timber  by  a  certain  date,  and  start 
the  bark  on  good  roads  convenient  to  the  teams,  D.  to 
have  half  the  bark,  when  so  started,  for  his  labor;"  a  con- 
tract to  build  a  sewer  for  a  city  at  a  specified  price  per 
foot,  to  be  done  on  a  specified  day.^  On  an  entire  con. 
tract  for  the  sale  of  goods  to  be  paid  for  on  delivery,  a 
delivery  of  part  of  the  goods  does  not  entitle  the  seller  to 


recover.* 

Illustrations. — The  plaintiff  contracted  to  erect  certain 
machinery  on  the  defendant's  premises,  the  price  to  be  pnid  on 
completion  of  the  whole.  In  the  course  of  the  work,  tlic  ma- 
chinery and  premises  were  destroyed  by  an  accidental  lire. 
Held,  that  there  was  no  claim  for  the  portions  of  the  work  wliicli 
we^e  done  before  the  fire:  Appleby  v.  Myers,  L.  li.  2  Com.  P. 
G51.  A  printer  was  engaged  to  print  a  work.  The  work  \va< 
destroyed  by  fire  before  deUvery.  Pie  cannot  recover  the  pricL': 
Adlurd  V.  Booth,  7  Car.  &  P.  108.  A  dentist  undertook  to  lit  \m\ 
deliver  a  set  of  artificial  teeth,  and  during  the  progress  of  tin.' 

'  Galvin  v.  Prentice,  45  N.  Y.  162;        ^  Barker  v.  Reagan,  4  Heisk.  "I'JO. 
6  All!.  Kep.  58.  *  Hartley    v.    Decker,    8'J    I'a.  8t. 

•^  Lutz  V.  Tlioinpson,  87  N.   C.  334;  470. 
Wuat  Republic  Mining  Co.  v,  Jones,         '  Coburn    v.    Hartford,    38    Conn. 

108  Pa.  St.  55.  290. 

3  Akott  V.  Hugus,  105  Pa.  St.  350.  «  Solomon  v.   Neidig,   1  Daly,  200; 

«  Roekford  etc.  R.  R.  Co.  r.  Lent,  Dula  v.  Cowlea,  7  Jones,  2!)0;  75  Am.. 

63  111.  288.  Dec.  403. 
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rifn^rSt:  IT:2lt:i,''''-  .  '^^^'^  ^^^^  there  wa. 

keep  twenty  cows  during  thp  RPn«.i^  f  .i,  7-  •  ^  ''^^'''^^^  ^^ 
and  sell  the  butter  ma.lpL^^^i^'  ''^ ''f'>''"g  business, 
time  and  placeTddirrvbo  r«'''''fi'^5''^  f  f°^^'^'  ^^  ^^'  ^l^e 

agreed  to  U  for  thfbutTer';^:?^^^^^^^^^^^^  -^  ^ 

jnent  of  the  season  A  nnf  Z!  V  ^\^^^^^^^'  ^t  the  commence- 
in^  to  yield  much  milk^  Ir?  «  n"*i^  '?!?'  ^^'^  °^  ^^^^^«h,  ceas- 

were  procured.    Held  tW  A  .!  i  V  ^?^^^e^'  ^nd  no  substitutes 

§  2515.    Contract  Rescinded  after  Part  Performance  - 

Uere  a  contract  after  part  performance  is  rescinded  by 
tie  mutua    agreement  of  the  parties,  the  claim  in  relcl 

fa  consideration  executed  under  it  must  be  referred  to 
the  agreemen  for  rescission;  and  in  the  absence  of  any 
express  stipulation  or  implied  understanding  upon  Z 
matter,  no  claim  can  be  made.' 

*  Leake  on  Contracts,  72. 
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CHAPTER    CXIX. 


IMPOSSIBILITY  OF  PERFORMANCE. 

§  2516.  Perfonnauce  of  promise  not  excused  because  unreasonable  or  dan- 
gerous, 

t;  251 7.  Impossibility  known  to  both  parties  at  time  of  contracting. 

?!  2518.  Im])osdibility  at  time  of  contract  not  known  to  either  party. 

S  *J5I9.  Impossibility  at  time  of  contract  known  to  one  party  only. 

*!  '2~y20.  Subsequent  impossibility  of  performance  —  Promisor  not  dischargcil. 

4)  '_'521.  Exceptions  —  Promisor  discharged. 

S  2522.  P'irformance  rendered  impossible  by  act  of  promisor. 

§  2523.  Performance  rendered  impossible  by  act  of  promisee. 

S  2524.  Performance  rendered  impossible  by  act  of  the  law. 

§  2525.  Impossibility  of  performance  of  one  of  alternative  promises. 

§  2516.  Performance  of  Promise  not  Excused  because 
Unreasonable  or  Dangerous.  —  A  contract  is  not  invulid 
merely  because  it  is  unreasonable,  dangerous,  or  burden- 
some.^ One  who  sells  goods  to  be  delivered  at  a  certain 
time  cannot  excuse  himself  by  saying  that  he  expected  to 
buy  the  goods,  but  could  not.^  Where  a  party  purchasing 
n  coal  mine  agrees  to  diligently  and  constantly  work  it, 
lie  is  not  excused  therefrom  by  stagnation  of  business  and 
general  stop})age  of  coal  operations.^  It  is  no  excuse  for  a 
failure  to  deliver  whisky  according  to  contract  that  it 
was  in  war-time,  and  the  whisky  would  have  been  likely 
to  be  seized.*  Temporary  incapacity  from  gross  intoxica- 
tion of  a  judge  does  not  excuse  the  performance  of  an 
agreement  to  bring  a  case  to  trial  before  that  judgo.^  A 
failure  to  perform  a  contract  to  dig  a  well  will  not  be  ex- 

'  Dewey  v.  Alpena  School  Uist.,  4.3  both  reasonable  and  practicable;  but  a 

Mich.  480;  38  Am.  Hep.  20(5;  Thour-  person  may  undertake  by  agroLMiieiK 

borougli   V.    Wiiitacre,  2   Ld.    Raym.  to  do  any  particular  act,  ami  if  it  U 

1104;   Superintendent    v.  Rennett,  27  not  reasonable,  it  is  his  own  fault  fur 

N.  J.  L.  513;  72  Am.  Dec.  373;  McDon-  entering  into  such^a  contract." 
aid  V.  Gardner,  56  Wis.  35;  Dermott         -  Phillips  i'.  Taylor,  49  N.  Y.  Sup,  Ct. 

V.  Jones,  2  Wall.  1.     In  Vyse  v.  Wnke-  318;  Gilpins  v.  Consequa,  Pet.  0.  C.  S.i; 

iield,    0   Mees.   &  W.   450,   the    court  3  Wasli.  184;  Youqua  r.  Xixmi,  Tut 

say:    "When  a  person  enters  into  a  C.  C.  221. 

contract,  he  is  bound  to  perform  it,         ^  Anspach  v.  Bast,  52  Pa.  St.  I!.'Ij, 
whether  reasonable  or  not.     An  obli-        *  Elsey  v.  Stamps,  10  hua,  TO'.i. 
gation  imposed  by  law  is  necessarily        ''  Cobb  v.  Harmon,  23  N.  Y.  14S. 
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cusecl  by  accirlonts  pertaining  to  the  business,-n.echanical 
lesults  And  non-performance  of  a  contract  is  not  ex- 
cused by  the  act  of  God,  where  it  may  be  substantially  ear- 
ned into  effect,  although  the  act  of  God  nialces  a  literal 
and  precise  performance  of  it  inipor<sible.= 

k^mJ  V.  Alpena  School  DisL,  43  Mich.  480;  38  Am  C  90G 
lo  an  action  for  breacli  of  promise  to  mirrv  Thl  aT'  f  L 
pleaded  that  after  making  the^'ronn^e  L  Sie'  II  tl  u^^^^ 
.  disease  winch  rendered  him  incapable  of  marriage  witlo  .^ 
danger  to  his  life.  Held,  no  defense:  HaU  v  WmT El  1^1 
L.  V  05.  Plaintiff  entered  into  an  agreement  to  u  f  h  a  erHit 
number  of  horses  to  the  government.  Before  thrtime  tha  the 
liorses  were  deliverable,  the  bureau  of  cavaliy  adopted  new 

Tli  f  ''"^'4?  'i^''^  ''  't  ^^'V^-^^on  and  acceptan  o  of  hoi"' 
The  plaintiff  claiming  that  the  new  rules  made  it  impos  iWc 
for  him  to  Ob  am  horses,  abandoned  hi.s  contract,  ^^dtlou^brini 
mg  or  tendering  any  horses  for  inspection,  and  s  id    he  go!    ^^^^ 
ment  for  the  profits  he  might  have  made.     Held,  tha    he  coVi   1 
recover  nothmg:  In  re  Smoot,  15  Wall    36      A   of  \W  V 
contracted  with  B,  February  22d,  for  111;  prompt  slipniLt  of  a 
lot  of  old  iron  from  Europe,     The  shipn.eiit  was  nnade  the  next 
day  from  a  German  port,  the  river  below  wliich  wa^    ozen  ov^r 
and  remained  closed  to  navigation  until  April.     A  rcd\   ed  to 
accept   he  iron.    Smnlar  iron  could  have  been  shinned  pro  nptlv 
from  other  ports.     IMd,  that  A  was  justified  i     1  s  S!  i^ 
Mia.^  V.  Lissherger,  105  N.  Y.  401  •  .5)  Am    Ron    ^wv     Vi 
plan.tiff  contracted  "to  excavate  and  ill  W  a  goSd  tnn  S 
foi  -tri  tt'r'"'   r^""^^r^,  P-'tieularly  the  prices'to    e  pa  d 

K.;  ise  '^nd ''Ir 'th'oT;'  •"■  ^""'1-^""'  ^^'^^-n^,  cave^  or 
o  iitrwise,    and     for  the  blasting  and  removing  of  rocks  "  and 

elanned  in  this  suit  extra  payment  above  the  contract  prtce 

w  nch  he  admitted  had  been  paid.     IMd,  that  nS  evidence  was 

adnnssible  to  show  that  extra  work  had  'been  doneror  lo  show 

hat  It  was  rendered  necessary  by  the  discoverv  on  the  hne  oT 

the  sewer  of  a  kind  of  rock  not  before  kno^in  Vew  York    md 

much  more  dilicult  than  those  usuallv  found  of  removil  t 

of  a  quality  wliich  could  not  possiblv  have  been  co  lem   l^ted 

m^mabng  the  contract:   DJu^  v.  Ma.or  etc.  I^Xt  t;t4 

i^uer,  66  r,  bherman  v.  Mayor,  1  N.  Y.  316. 

It 


Am'E  l£''''' ''  """■  ^'-  '''■' '' 


■^  AVilliams  r.  Vauderbilt,  28  N.  Y 
217;  84  Am.  Doc.  333. 
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§  2517.  Impossibility  Known  to  Both  Parties  at  Time 
of  Contracting.  —  Where  the  iiniiossibility  is  known  to 
the  iiarties  at  the  time  of  making  the  agreement,  there 
can  be  no  intention  of  performing  it  on  the  one  side,  and 
no  expectation  of  performance  on  the  otlier,  and  there- 
fore tlie  essentials  of  a  valid  promise  in  regard  to  such 
act  are  wanting.' 

IiJj'STKATioNs.  —  A  charter-party  contained  a  covenant  that 
the  sliip  sliould  sail  on  or  before  tlic  12th  of  February.  It  was 
executed  on  the  ir)tb  of  March.  Held,  that  the  covenant,  being 
iniiK)ssible  at  the  time  when  the  deed  took  effect,  was  wholly 
nugatory:  Jfall  v.  Cdzenove,  4  East,  477.  A  lease  for  a  certain 
term  contained  a  covenant  to  insure  during  the  term.  It  was 
not  executed  until  some  years  after  the  commencement  of  the 
term.  Held,  that  the  lessee  could  not  be  in  default  for  not  in- 
suring until  a  reasonable  time  had  elapsed  for  him  to  insure 
after  the  execution  of  the  lease:  Doe  v.  Ulph,  13  Q.  B.  204.  A 
contract  in  writing  was  made  as  follows:  "  In  consideration  of 
A  B  entering  the  west  half  of  the  northeast  quarter  of  section 
35,  in  township  13,  I  bind  myself  that  the  said  eighty  acres  of 
land  shall  sell,  on  or  before  the  1st  of  October  next,  for  two 
hundred  dollars  or  more,  and  the  said  A  ]»  agrees  to  give  nie 
one  half  of  the  amount  over  two  hundred  dollars  said  land  may 
Bell  for,  in  consideration  of  my  warranty.  C  D.  I  agree  to  Iho 
above  contract.  A  B."  Held,  that  the  contract  was  void  as 
binding  C  D  to  the  performance  of  a  legal  impossibility,  inas- 
much as  he  had  no  power  to  compel  the  sale  of  the  land  on  tlic 
day  named:  Stevens  v.  Coon,  1  Finn.  35G. 

§  2518.  Impossibility  at  Time  of  Contract  not  Known 
to  Either  Party.  —  Where  parties  make  an  agreement,  and 
they  are  ignorant  at  the  time  that  performance  of  the 
contract  is  impossible,  liere  there  is  no  contract,  if  it  ap- 
pear, upon  the  construction  of  the  agreement,  that  it  was 
intended  to  be  conditional  upon  the  sui^posed  possibility 
of  performance.  But  if  there  was  an  absolute  uncondi- 
tional contract  not  showing  any  intention  that  the  pos-i- 
bility  of  performance  was  an  implied  condition,  here  (he 
parties  are  bound,  notwithstanding  that  at  the  time  the 
performance  was  impossible.^ 

'  Leakc!  oil  Contracts,  C5G;  Stevena        '  Leake  on  Contracts,  6S9. 
l>.  Coou,  1  Piun.  35l>. 
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Illustrations. —  A  sells  B  a  cargo  of  goods  then  supposed 
by  both  A  and  B  to  be  at  sea.  It  turns  out  that  tlie  cargo  at 
the  time  had  been  sold  by  reason  of  sea  danuigo.  Jleld,  that 
the  contract  implied  that  the  cargo  was  at  tlie  time  in  exist- 
ence, and  the  contract  is  void:  CoutHrier  v.  Haxllc,  0  Ex.  102; 
5  II.  L.  Cas.  G78.  A  sells  B  an  annuity  on  the  life  of  C.  JIcliJ, 
that,  C  being  dead  at  the  time,  unknown  to  A  and  B,  the  con- 
tract is  void:  SlrickJaiul  v.  Turner,  7  Ex.  208.  In  a  lease  for 
the  working  of  potter's  clay  at  a  rent  or  royalty  of  so  much  per 
ton,  the  lessee  covenanted  to  raise  an  amount  of  not  less  than 
one  thousand  tons  of  clay  in  each  year  of  the  term.  //('(/,  that 
the  covenant  must  be  construed  with  reference  to  the  su})iH).si- 
tion  by  both  parties  that  there  existed  suflicient  clay  for  its 
performance,  and  that  if  there  was  not  suflicient,  the  covenant 
did  not  apply:  Clifford  v.  Watts,  L.  II.  5  Com.  V.  577.  A  per- 
son entered  the  service  of  a  company  in  consideration  of  a  cer- 
tain salary,  and  of  being  allowed  to  receive  the  dividends  or 
profits  upon  a  certain  amount  of  stock  during  the  time  of  his 
employment  by  the  company,  which  was  not  fixed.  No  divi- 
dend was  declared  until  he  had  left  the  service  of  the  company, 
when  a  dividend  was  declared  of  nearly  one  hundred  per  cent. 
Held,  that  it  could  not  be  apportioned  in  favor  of  such  servant: 
Clapp  V.  Astor,  2  Edw.  Ch.  379.  On  the  sale  of  a  ship,  the 
vendor  covenanted  that  he  had  then  power  to  sell  and  assign 
the  ship  to  the  buyer.  Held,  that  the  covenant  was  absolute, 
and  not  conditional  upon  the  existence  of  the  ship;  and  that  it 
was  broker,  if  the  ship  had  ceased  to  exist  as  a  ship,  at  the 
time  of  the  sale,  although  both  parties  might  have  been  igno- 
rant of  it:  Barr  v.  GU)son,  3  Mees.  &  W.  390.  A  contract  was 
made  for  the  sale  and  delivery  of  goods  on  the  arrival  of  a 
ship.  Held,  that  the  seller  was  responsible  for  non-delivery, 
although  the  goods  intended  to  be  sold  were  not  on  board,  as 
he  expected,  there  being  no  condition  expressed  in  the  contract 
that  the  goods  should  be  on  board:  Hale  v.  Rawson,  4  Com.  B., 
N.  S.,  85.  A  lease  was  made  of  coals  and  minerals  in  which 
the  lessee  covenanted  to  raise  a  certain  quaiitity  in  each  year, 
and  pay  a  royalty  per  ton  upon  the  same,  or  to  pay  that  amount 
of  money  as  fixed  rent,  whether  the  coals  were  raised  or  not. 
Held,  that  there  was  no  implied  conditioii  that  there  should  bo 
coals  to  that  extent,  and  that  the  whole  rent  was  payable,  al- 
though the  stipulated  quantity  could  not  be  raised:  Marquis  of 
Bute  v.  Thompson,  13  Mees.  &  W.  487. 

§  2519.  Impossibility  at  Time  of  Contract  Known  to 
One  Party  only.  —  Where  tho  impossibility  is  known  to 
the  promisor  at  the  time  of  making  his  promise,  but  not 
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known  to  tlio  promisee,  he  must  be  taken  to  intend  to 
luako  liiiiisoli"  absolutely  liable.*  Thus  a  covenant  to  pay 
a  sum  of  money,  "when  I  collect  the  money  on  a  bond  on 
which  suit  is  pending,"  is  broken  if  there  is  no  such  bond 
or  suit  pending.^  If  the  impossibility  of  performance 
were  known  to  the  promisee,  though  not  known  to  the 
promisor,  it  could  not  be  accepted  by  the  promisee  with 
the  understanding  or  expectation  that  it  would  be  carried 
out,  and  therefore  would  not  be  binding.^ 

Illustrations.  —  A  married  man  promised  to  marry  a  woman 
who  was  then  unaware  of  his  being  married.  Held,  that  he 
was  absolutely  bound  by  his  promise:  Wild  v.  Harris,  7  Com.  B. 
999;  Milward  v.  Littlewood,  5  Ex.  775.*  By  a  charter-party  the 
freighter  undertook  to  load  "with  the  usual  dispatch  of  the 
port,"  which  he  knew  he  was  then  incapable  of  doing  by  reason 
of  his  previous  engagements  with  other  vessels  that  had  prece- 
dence by  the  rules  of  the  port.  Held,  that  he  was  absohitdy 
bound  by  his  contract  to  load,  and  responsible  for  the  delav: 
Ashcroft  V.  Colliery  Co.,  L.  R.  9  Q.  B.  540. 

§  2520.  Subsequent  Impossibility  of  Ferformance — 
Promisor  not  Discharged. — Where  the  performance  be- 
comes impossible  subsequent  to  the  making  of  the  con- 
tract, the  general  rule  is  that  the  promisor  is  not  therefore 
discharged.  As  said  in  an  old  case:^  "Where  the  law 
creates  a  duly  or  charge,  and  the  party  is  disabled  to  per- 
form it  without  any  default  in  him,  there  the  law  will 
excuse  him;  but  where  the  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by 
his  contract."® 


1  Leake  on  Contracts,  692. 

'  IJullock  V.  Pottinger,  3  J.  J.  Marsii. 
94;  19  Am.  Dec.  1()4. 

^  Leake  on  Contracts,  G92. 

*  I'arke,  B.,  saying:  "The  promise 
to  marry  implies  ou  his  part  that  he  is 
then  capahle  of  marrying,  and  he  has 
broken  that  promise  at  the  time  of 
making  it." 


'  Paradine  v.  Jane,  Aleyn,  20. 

«  Booth  V.  Rolling  Mill  Co.,  GO  \. 
Y.  487;  Worthingt(m  v.  Lis.  C.i.,  41 
Conn.  401 ;  19  Am.  Rep.  495;  Tompkins 
r.  Dudley,  25  N.  Y.  272;  82  Am.  Ihr. 
.S49;  Stees  v.  Leonard,  20  iMinii.  4it4; 
Boyle  V.  Agawam  Canal  Co.,  22  I'iulc. 
381;  .33  Am.  Dec.  749;  Oakley/'.  .M.ir- 
ton,  UN.  Y.  25;  02  Am.  Dec.  49;  Sclioul 
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lrj,rRTR.\Tin\9. — A  agrees  to  proviclo  a  ship  witli  a  car^o  of 
guano  at  a  certain  port.     It  is  no  defcniKo  that  A  finds  it  im- 


Trustees  i-.  IJuiuiott,  27  N.  J.  L.  513; 
7'2  Am.  Doc.  'M''i;  Dorinott  v.  Jones,  2 
Willi.  1 ;  IJiiiinhy  r.  Smith,  3  Ala.,  N,  S., 
123;    Sti')ilieiis    v.   Vauglian,  4    J.    J. 
Miirsh.  '2(W;  20  Am.  Duo.  21G;  Slugle- 
tou  i:  Cari'oll,  G  J.  ,).   Mursli.  527;  22 
Am.    Duo.    !).");  Wells   v.    Calnan,   107 
Masa.  517;  9  Am.  Kep.  65;  Dist.  Town- 
sliip  r.  Smith,  3!)  Iowa,  1 1 ;  IS  Am.  Rep. 
3!>;  Bacon  t\  (Jobl),  45  III.  53;  Solnvartz 
V.  Saunilcr.s,  40  111.  22;  Cassiily  *;.  (Jlark, 
7    Ark.    131;    (iraves    v.    IJerdau,    29 
Barb.  101;  Cobb  v.  Harmon,  29  Barb. 
470;  Kciii  V.  Tapper,  43  How.  Pr.  451 ; 
Van  Buskirk  v.  Roberts,  31  N.  Y.  ()7o. 
In  Sciiool  Districts.  Dauchy,  25  Conn. 
530,  OS  Am.  Dec.  371,  the' court  say: 
"  W'e    believe    the    law    is   well    set- 
tled that  if   a  person  promises   abso- 
lutely, without  exception  or  (pviliHca- 
tiou,  that  a  certain  thing  shall  bo  ilono 
by  a  given  time,  or  that  a  certain  event 
shall  take  place,  and  that  the  thing  to 
bo  done  or  tiie  event  is  neither  im|)()s- 
sible  nor  unlawful  at  the  time  of  the 
promise,  he  is  bound  by  his  promise, 
unless    the    performance    before    that 
time  becomes  unlawful.     Any  seeming 
di'parturo  from  this  principle  of    law 
(and  there  are  some  instances  that  at 
liist  view  appear  to  be  of  that  char- 
acter) will    bo    found,    we   think,    to 
grow  out  of  the  mode  of  construing  tiie 
contract  or  alHxing  a  condition,  raised 
by  implication  from  the  nature  of  the 
.subject,  or  from  the  situation  of  the 
parties,  rather  tluin  from  a  denial  of 
the  principle  itself;  such,  for  instance, 
as  a  promise  to  marry,  where  it  nuist 
be  presumed  that  tlio  parties  agree  to 
intermarry  if  they  shall  be  alive;  or  a 
promise  to  deliver  a  certain  horse  at 
a   future   time,    and   before    the    day 
arrives  the  horse  dies,  iu  which    case 
the    parties   are    held    to    have    con- 
tracted in  view  of  that  contingency. 
In  these  and  like  cases  the  court  will 
hold  that  tlie  parties  did  not  under- 
stand that  the  thing  was  to  be  done, 
unless  the  life  of  the  persona,  or  of  the 
horse,    was   continued,   so   that   there 
Would  be  an  object  and  an  interest  in 
tlie  execution  of  the  contract.     These 
and  a  few  other  exceptions  of  a  simi- 
lar character  are  to   be   found  iu  the 
books;  but  they  are  not  so  much  ex- 


ceptions, after  all,  as  cases  where  the 
intention  of  tlio  iiartics  ispiosnmcd  or 
inferred,  tiiougli   not  e-xpressed,  from 
tluur  peculiar   situation,  or   from  the 
sid)ject-matter  itself.     It  is  said,  how- 
ever, tliat  thei'e  is  one  rnd  exci^plion 
to  tlifi  rule,  viz.,  wlui'o  the  act  of  (!od 
intervenes  to  defeat  tln!  peiformauce 
of  the  contract;  ami  that  is  the  excep- 
tion on  which  tlie  delcniiant  ri'lies  in 
tiiis  case.     Tlie  defendant  insists  that 
where  the  thing  contracted  to  l)e  done 
becomes    impossible    by    the    act    of 
God,  the  contract  is  discharged.     This 
is    altogether   a    mistalvC.     The    (;asc3 
show  no  such  exception,  though  there 
is  some   semblance  of   it  in    a  single 
case,    which   wo    will    mention.      Tlio 
act  of  God  will  excuse  the  not  doing 
of  a  thing  where  the  law  had  creati'd 
the  duty,  but  never  where  it  is  created 
by  the  positive  and  absolute  cf)ntract 
of  the  party.     The  reason  of  this  dis- 
tinction  is   obvious.     Tile    law    never 
creates   or   imposes   upon   any   one   a 
duty  to  perform  what  God  forbids,  or 
what    he   renders   impossible    of    per- 
formance, but  it  allows  peo[)le  to  en- 
ter into  contracts  as  they  please,  pro- 
vidi.'d  they  do  not  violate  the  law.      It 
is  furtiior  said  that  the  books  declare 
that  where  the  condition  of  a  bond  be- 
comes impossible  by  the  act  of  (iod,  or 
is  proliibited  by  tlie  law,  the  couilitioii 
becomes  void,  and  the  bond  is  absolute; 
or  if  it  be  a  subsecpient  condition  for 
the  divesting  of  title,  that  the  condi- 
tion becoin(;s  void,  and  the  title  rouiaius 
good.     Whether  even  this  is  true  with- 
out some  (puiliiication,  wc  are  not  quite 
conlident,  nor  will  we  stop  to  consider; 
but  if  so,  still  the  doctrine  of  that  class 
of  cases  does  not  reach  the  present  one, 
as  the  saoie  books  abundantly  declare. 
In  Piatt  on  Covenants,  page  5S2,  it  is 
said  that  the  rule  laid  down  in  Para- 
dine  I'.  Jane,  Aleyn,  27,  has  often  been 
recognized  in  courts  as  a  sound  one, 
viz.,  where  a  party  by  his  own  contract 
creates  a   duty  or  charge  upon  him- 
self, he  is  bound  to  make  it  good,  if  he 
may,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  con- 
tract; therefore,  if  a  lessee  covenants 
to  repair,  the  circumstance  of  the  preiu- 
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possible  to  obtain  the  guano:  inils  v.  Sufihriic,  15  ^leos.  &  W. 
200.  A  sliip-owiior  agrees  to  proceed  to  the  port  of  lading  by 
a  certain  date.  He  is  not  excused  by  the  in)])ossibility  caused 
by  contrary  winds  and  bad  vveatlier,  uiiless  he  has  exjjressly 
excepted  &uch  e\'ents  in  the  charter-party:  Slmhrick  v.  Salmond, 
'^  liurr.  1037.  A  agrees  and  covenants  to  pay  rent  for  a  house 
for  a  certain  term.  Before  the  end  of  the  term  the  house  is 
destroyed  by  fire.  This  does  not  discharge  A:  Ifallctt  v.  Wi/lc, 
3  Johns.  44;  3  Am.  Dec.  457.  The  rule  is  now  generally  difl'er- 
ent  by  statute.  A  person  covenanted  to  build  a  bridge,  and 
keep  it  in  repair  for  a  certain  time.  Ifrhl,  thai  he  was  bound  to 
rebuild  the  bridge,  although  it  was  broken  down  by  an  extraor- 
dinary Hood:  Brecknock  Ndvbjalion  v.  PrUcliard  Co.,  G  Term 
Kep.  750.  A  bond  was  conditioned  for  the  building  of  a  bridge 
on  a  certain  site,  and  to  maintain  it  for  seven  years.  Held, 
valid,  and  the  obligee  liable  for  damages  for  a  breach  of  the 
condition,  although  the  maintenance  of  a  bridge  on  the  site 
was  found  to  be  impossible:  Errington  v.  Ayncsly,  2  Brown  Ch. 
341.  An  insurance  company  had  undertaken,  having  the  op- 
tion to  do  so,  to  reinstate  the  insured  premises,  which  liad  been 
damaged  by  fire.  Held,  not  to  be  excused  from  their  contract 
by  reason  of  the  jjublic  authorities  having  subsequently  taken 
down  the  premises  as  dangerous,  although  on  account  of  de- 
fects not  caused  by  the  fire:  Brown  v.  Royal  Ins.  Co.,  1  El.  & 
K.  853;  28  L.  J.  Q.  B.  275.  A  builder  contracted  to  do  certain 
specific  works  within  a  fixed  time,  including  such  alterations 
as  might  be  ordered  according  to  the  contract,  unless  an  exten- 
sion of  time  were  allowed  for  them,  under  penalties  for  delay. 
Held,  that  he  was  bound  to  complete  within  the  time,  or  to  pay 
the  penalties;  and  it  was  held  no  excuse  that  alterations  duly 
ordered  without  allowing  an  extension  of  time  rendered  per- 
formance impossible;  nor  could  any  condition  be  implied  in 
variance  of  the  contract  for  such  a  contingency:  Jones  v.  Si. 
Jolin^s  College,  L.  R.  G  Q.  B.  115.  A  contracts  to  take  B  into  a 
firm  of  whic^.  he  is  a  member.     It  is  no  excuse  for  A's  failure 


ises  l)eing  consumed  by  lightning,  or 
tliri)\vu  clown  by  an  inevitable  liood  of 
water  or  an  irresistible  tornado,  will 
not  effect  his  disehargo.  But  where 
tlie  law  creates  a  duty  or  charge,  and 
the  party  is  disabled  to  perforin  it 
without  any  default  in  him,  and  hath 
no  remedy  over,  there  the  law  will  ex- 
cuse him,  as  in  the  case  of  waste  where 
the  house  is  destroyed  by  a  tempest. 
In  some  cases,  where  the  act  of  God 
renders  performance  absolutely  impos- 
sible, the  covenants  shall  be  discharged 
quia  iiapoleiUiu  exccuMt  leijein,  as,  if  a 


lessee  covenants  to  leave  a  wood  in  ;is 
good  plight  as  the  wood  was  at  the  time 
of  the  lease,  and  afterwards  the  tiois 
are  blown  down  by  tempest;  or  if  one 
covenants  to  serve  another  for  sevuii 
years,  and  he  dies  before  the  expiiii- 
tion  of  the  seven  years,  the  coveumit 
is  discharged,  because  the  act  of  (iml 
defeats  the  possibility  of  perforniuncc. 
I  should  rather  say,  because  it  is  iiii- 
Ijlied  that  the  thing  shall  exist  or  lifo 
be  prolonged,  or  else  the  contract  uf 
course  cauuut  be  brokea." 
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that  he  cannot  obtain  the  consent  of  the  otlu^r  partners:  UrcNrU 
V.  Heed,  \)  IMng.  G8.  A  agrees  to  build  a  liouso  for  B  on  his 
land.  The  house,  before  it  is  flnisiied,  is  burned  down.  A  is 
not  discharged  from  liis  contract:  Addinn  v.  Nlclioli^,  11)  Pick. 
275;  31  Am.  Dec.  137;  Flhlexv  v.  Bcslnj,  42  Mich.  100;  30  Am. 
Ilep.  433.  A  person  agrees  to  deliver  a  specified  quantity  of 
corn  "as  early  next  fall  as  the  same  will  bo  dry  enongh  to 
liouse,  umivoidablo  accidents  only  excepted."  The  crop  fails 
on  account  of  a  drought.  ITehl,  no  excuse  for  non-delivery: 
McCehce  v.  mil,  4  Port.  170;  29  Am.  Dec.  277.  A  contract  is 
made  to  deliver  corn  witlun  twenty  days.  Performance  is  not 
excused  by  the  freezing  on  the  eleventh  day  of  a  river  on  which 
it  is  being  transported:  Eufjster  v.  11  t.s?,  35  La.  Ann.  Hi);  4S 
Am.  Rep.  232.  The  plaintiff  bound  himself  to  winter  a  certain 
number  of  cattle  for  the  defendant,  and  tlie  defendant  obligated 
himself  to  pay  a  stipulated  sum  for  every  head  delivered  in 
the  spring  "in  good,  thrifty  order  and  condition."  Jlcid,  that 
the  plaintiff' could  not  recover  for  the  kee{)ing  of  any  cattle  that 
died,  or  were  not  delivered  in  good,  thrifty  order  and  condition, 
although  their  death  or  bad  condition  might  iiot  have  resulted 
from  any  want  of  care  on  his  part:  Stonam  v.  Waldo,  17  Mo. 
489. 

§  2521.     Exceptions  —  Promisor     Discharged.  —  But 

where,  from  the  nature  of  the  contract,  it  is  evident  that 
the  parties  contracted  on  the  basis  of  the  continued  exist- 
ence of  the  person  or  tiling  to  whicli  it  relates,  the  sub- 
sequent perishing  of  the  person  or  thing  will  excuse  the 
performance.*  Thus  contracts  to  perform  persoiuil  acts 
are  considered  as  made  on  the  implied  condition  that  the 
party  shall  be  alive  or  shall  be  capable  of  performing  the 
contract.^ 


1  Dexter  v.  Norton,  47  N.  Y.  02;  7 
Am,  Kep.  415;  Siiiglotou  v.  Carroll,  6 
J,  .T.  Marsh.  o-JT;  22  Am.  ]>ec.  d'y. 

''  111  an  English  ease  it  is  said:  "There 
is  a  class  of  contracts  iu  which  a  pur- 
son  ))inil3  himself  to  do  something 
whicli  roijnires  to  be  performed  by  him 
ill  person;  and  such  promises,  e.  g., 
promises  to  marry,  or  promises  to  serve 
for  a  certain  time,  are  never  in  practice 
qualified  hy  an  express  exception  of 
the  death  of  the  party,  and  therefore 
in  such  eases  the  contract  is  in  terms 
broken  if  the  promisor  dies  before  ful- 
fillment.   Yet  it  was  very  early  deter- 


mined that  if  the  performance  is  per- 
.soiial,  the  executors  are  not  liable.  In 
tliose  cases  the  only  ground  (in  which 
the  parties  or  their  executors  can  be 
excused  from  the  consequence  of  the 
breach  of  the  contract  is,  that,  from  the 
nature  of  the  contract,  there  is  an  im- 
plied condition  of  the  continued  exist- 
ence of  the  life  of  the  contractor": 
Taylor  v.  Caldwell,  3  Best  &  8.  H'Ao; 
Knight  V.  Bean,  22  Me.  531;  Spalding 
V.  Rosa,  71  N.  Y.  40;  27  Am.  Ue]).  7; 
Yerrington  v.  Greene,  7  R.  I-  589;  84 
Am.  Dec.  578;  Stewart  v.  Loriug,  5 
AUeu,  306;  81  Am.  Dec.  747. 
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So  wlicrc  tlio  contract  rcliitos  to  the  use  or  possession 
or  any  (kniliii;;  with  y[)oc'ific  things  in  which  the  perforni- 
nnco  uoecssiirily  doponds  on  tlie  existence  of  the  i)articular 
thing,  tlie  condition  is  implied  by  the  hiw  tliut  the  impos- 
sibility arising  from  the  perishing  or  destruction  of  the 
thing,  without  default  in  the  party,  shall  excuse  the  por- 
fornuince,  because,  from  tlio  nature  of  the  contract,  it  is 
apparent  that  the  parlies  contracted  oii  the  basis  of  the 
continued  existence  of  the  subject  of  the  contract.' 

Ilm'sthations.  —  An  artist  agrees  to  perform  at  a  concert  on 
a  certain  day.  When  tlie  day  arrivi'S  the  singer  is  sick  and 
unable  to  peiform.  Held,  a  good  excuse:  liohiumn  v.  Davixoti, 
L.  R.  G  Kx.  2G0.  A  agrees  to  pay  B  a  certain  sum  for  tuition 
during  a  certain  term.  J)uring  all  the  term  A  is  ill.  Held,  that 
A  is  thereby  discharged:  Stewart  v.  Loring^ft  Allen,  80G;  81  Ani. 
Dec.  747.  The  defendants  agreed  with  the  phiintiffs,  pro- 
prietors of  a  theater,  to  furnish  the  Wachtel  Opera  Troupe, 
to  give  a  number  of  performances  in  their  theater,  the  receipts 
to  be  divided  in  a  specified  manner.  Wachtel,  from  whom 
the  company  took  its  name,  and  by  wdiose  name  it  was 
known,  was  the  leader  and  chief  attraction,  and  his  connection 
with  the  company  was  the  inducement  that  led  the  plaintiffs  to 
niakti  the  agreement.  Wachtel  became  unable  to  sing,  in  con- 
seciuence  of  illness,  and  the  defendants  consequently  did  not 
furnish  the  troupe.  In  an  action  for  breach  of  agreement,  held, 
that  \Vaclitt>l's  appearance  was  the  principal  thing  contracttMJ 
for,  and  was  of  the  essence  of  the  contract;  that  plaintiff  woulil 
not  have  been  l)ound  to  accept  the  services  of  the  company  with- 
out him;  and  that  his  sickness  and  inability  to  sing  constituted 
a  good  excuse  for  non-performance  of  the  agreement:  Spaldni'i 
V.  Jinsa,  71  N.  Y.  40;  27  Am.  Rep.  7.  An -agreement  wn  ma<i 
for  giving  a  series  of  concerts  at  a  music-hall,  by  'li  one  of 
the  parlies  was  to  let  the  use  of  the  hall  for  a  s  .aiy  psiy- 

ment,  and  to  provide  certain  other  requirement  .d  the  other 
party  was  to  provide  the  ])erfbi'mers  and  to  t;. 
Ik'fore  the  tinie  arrived  the  hall  was  accidentally  d 
fire.  Held,  that  the  agreement  was  impliedly 
ui>on  the  continued  existence  of  the  hall,  and  was  put  an  end 
to  by  its  destruction,  and  that  no  claim  could  be  made  under 
it  for  not  letting  the  hall:   Taylor  v.  Caldwell,  3  Rest  &  S.  boS. 


the  ii   "iii'V. 

<  str<    vd  \)y 

conditional 


1  Taylor  r.  Cal.lwell,  3  Best  &  S.  8.38; 
Dexter  v.  Norton,  47  N".  Y.  <)"i;  7  Am. 
Hep.  i\'y,  Walker  v.  Tucker,  70  111. 
527;   Lord  v.  Wliceler,   1   Gray,  28'-'; 


Clark  t>.  Franklin,  7  Leigh,  1;  Oivni' 
r.  Linton,  7  Port.  \Xi;  ;il  Am.  Dee.  707; 
Powell  0.  K.  K.  Co.,  12  Or.  468. 
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A  contract  was  niado  for  tlio  construetion  and  filling  of  cn- 
ginrs  upon  a  sliip  then  on  a  voyage,  to  he  paid  lor  hy  installnients 
i'rt)ni  tinier  to  time,  aeeording  to  thi;  eerlilied  i)i'ogre«s  of  the 
work.  The  woric  was  eoninienced  iiiid  payments  tnado  aeeord- 
ingly,  hut  heforo  tlie  engines  wen;  coinpleted  ready  for  lilting, 
the  sliij)  was  lost  at  sea.  Jli  l<J,  that  )toth  i)arties  were  excused 
from  fnrth(!r  performance  of  tiie  contract:  AiKjIo-Kiii/jtlidn  Xav. 
Co.  V.  L'cnnii',  L.  U.  10  Com.  I'.  271.  A  covenant  was  niailo  hy 
a  d«'l>tor  with  his  creditor  to  pay  the  premiums  on  u  policy  of 
insurance  cHected  with  a  certain  insurance  company.  JIdd,  to 
he  impliedly  conditional  upon  the  continued  existence  of  the 
com[)any:  (idrnixs  v.  Jlcinkc,  40  L.  J.  Ch.  30('».  A  company 
contracted  to  deliver  from  their  mines  a  certain  (piantity  of  coal. 
At  the  date  of  entering  into  the  contract  they  had  the  necessary 
facilities  to  enahle  them  to  comply  with  the  contract,  hut  hefore 
the  tiiue  for  delivery  of  a  large  portion  of  the  coal,  a  flood  8we))t 
away  the  means  of  transportation,  so  that  the  company  could 
not  fulfill  their  contract.  Held,  tluit  they  were  excused  from  a 
compliance  while  they  were  thus  prevented:  Lnveritifi  v.  JJuck 
Mountain  Co<il  Co.,  54  Pa.  St.  291.  The  defendant  contracted 
with  the  plaintitt"  to  build  a  hridge  in  accordance  with  certain 
})]ans  and  spccitications,  and  Ijound  himself  to  keep  such  bridge 
in  repair  for  the  term  of  three  years.  Held,  that  ho  was  not 
liable  to  rebuild  if  the  bridge  was  destroyed  by  fire:  Liu'uuiston 
v.  Craves,  32  Mo.  479. 

§  2522.  Performance  Rendered  Impossible  by  Act  of 
Promisor.  —  Where  u  promise  is  rendered  impossible  by 
tlie  act  of  the  promisor,  the  contract  is  at  once  Iji'okcn.' 
After  a  party  has  inca[)acitated  himself  from  porforminj^ 
his  contract,  a  demand  of  performance  is  not  necessary 
to  give  a  right  of  action." 

Illustrations.  —  An  incoming  tenant  agi-ecd  to  buy  the  etraw 
upon  a  farm  at  a  price  tobe  fixed  by  valuation,  and  then  consumed 
llie  straw  before  a  valuation  could  be  made,  and  so  rendered  it 
impossible.  //(/(/,  that  he  was  liable  to  pay  the  value,  to  be  esti- 
mated by  a  jury:  Clarke  v.  Westrope,  IS  Com.  B.  7G5.  The  sale 
I''' a  business  was  nuide  to  be  paid  for  by  installments  depond- 

;  in  amount  upon  the  i)rofits.  Held,  to  be  an  imiilied  under- 
i;ikiiig  by  the  buyer  to  carry  on  the  business,  and  that  by 
discoiitiiuiing  it  so  as  to  render  it  impossible  to  ascertain  the 

'  Capu  Fear  etc.  Nav.  Co.  v.  Wili-ox,         '•'  Smith  v.  .Ionian,  13  Mian.  '^G-t;  97 
^  liiiius,  481;  78  Am.    Dec.  UGO;  Sut-     Am.  Dec.  'J32. 
.11  y.  Tyrrell,  12  Vt.  79. 


§  2523 


CONTUACTS. 


4176 


price,  he  liad  hroken  the  contract:  Trlrgraph  Dis^patch  Co.  v. 
McLean,  L.  R.  8  Ch.  658.  Upon  a  contract  for  the  wliole  pro- 
duce of  a  dairy  for  the  year,  the  seHor  delivered  a  part,  and 
then  informed  tlie  purchaser  that  he  liad  sokl  the  product  for 
the  rest  of  the  year  to  another,  and  liad  delivered  part  thereof. 
Held,  that  the  seller  had  disabled  himself  to  perform  his  con- 
tract, and  therefore  that  the  buyer  might  recover  damages 
without  any  offer  of  performance  on  his  part:  Criat  v.  Annoiu', 
34  Barb.  378. 


§  2523.  Performance  Rendered  Impossible  by  Act  of 
Promisee.  —  If  the  performance  of  a  promise  is  rendered 
impossible  by  the  act  of  the  promisee,  the  performance  id 
excused.* 

Illustrations.  —  A  contractor  agreed  to  do  certain  work 
within  a  certain  time.  The  employer  ordered  a  number  of 
alterations  which  prevented  completion  within  that  time.  Held, 
that  the  performance  was  excused:  Wcstwood  v.  Secretary.  11 
Week.  Rep.  261.  A  publisher  engaged  an  author  to  write  a 
treatise  for  a  periodical  publication,  and  before  completion  of 
the  treatise,  abandoned  the  publication.  Held,  that  the  author 
was  excused  from  further  writing,  as  it  had  become  impossible 
to  publish  it  in  the  manner  stipulated,  and  entitled  to  claim 
remuneration  for  the  part  already  written:  Planche  v.  Colburn, 
8  l^ing.  14.  A  person  employed  an  attorney  to  defend  hiiu 
against  a  criminal  prosecution,  and  gave  him  his  note  for  his 
fee.  The  person  committed  suicide  before  the  trial.  Held,  that 
the  attorney  could  recover  on  the  note:  Mitcherson  v.  Dozier,  7 


1  M.ir.«hall  v.  Craig,  1  Bil)b.  'iO;  4 
Am.  Dec.  ti47;  Kciiiiudy  w.  Kennedy, 
'J  Bibb,  404;  5  Am.  Dec.  029;  ("lenient 
r.  Clement,  8  N.  H.  2IS;  Tnie  v.  Bry- 
ant, :i'2  N.  H.  241;  Black  v.  \Voo.lr(>w, 
:id  M.l.  l'.»4;  Tone  ■(>.  Uoelger,  G  Robt. 
251;  Aslicroft  v.  Allen,  4  Ired.  "JO; 
Meyer  v.  Hallock,-2  Robt.  284;  Ham- 
mer V.  Breidenbach,  31  Me.  41);  Dare 
r.  .Spencei,  3  Blackf.  491;  Taylor  v. 
iiisby,  28  Hun,  141;  Grice  i\  Noble, 
.")i)  Mich.  514.  "It  is  a  clear  princiide 
of  law  that  if  by  any  act  of  one  of  the 
parties  the  performance  of  a  contract 
is  rendered  impossible,  then  the  other 
side  may,  if  they  choose,  rescind  the 
contract;  and  it  appears  sufficient  if 
the  contract  cannot  be  performed  in 
the  manner  stipulated,  though  it  may 
be  performed  in  some  other  manner 


not  very  different ":  Panama  Tel.  Co. 
r.  India  Rubber  Tel.  Works,  L.  R.  10 
Cli.  ;"32;  Majors  v.  Hickman,  2  Wilili, 
218;  Williams  ?'.  Bank  of  United  Stat.'-, 

2  Pet.  102;  Marshall  v.  Craig,  1  liil.l), 
380;  4  Am.  Dec.  G47;  Carrel  r.  Col- 
lins, 2  Bibb,  431;  Morford  v.  Anibrn'se, 

3  J.  J.  Marsh.  C'JO;  Crump  r.  Miail,  .'J 
Mo.  233;  Miller  v.  Ward,  2  Conn. 
4'J4;  Clcndennen  r.  Paulsel,  3  Mo.  l'.'IO; 
25  Am.  Dec.  4.35;  Web.ster  v.  Collin, 
14  Mass.  11)0;  Seymour  v.  Beinict,  14 
Mass.  208;  Clark  v.  Moody,  17  Muss. 
149;  Cooper  v.  Mowry,  10  Mass.  7; 
Jones  V.  Wa'ker,  13  B.  Mon.  Ki.'i;  Tiij 
Am.  Dec.  557;  Dodge  v.  Ro^eis,  I) 
Minn.  223;  Cape  Fear  etc.  Co.  c.  Wil- 
cox, 7  Jones,  481;  78  Am.  Dec.  2UU; 
Camp  V.  Barker,  21  Vt.  409. 
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J.  J.  Marsh.  53;  22  Am.  Dec.  116.     A  lime-burner  contracted 
with  the  receiver  of  a  railroad  to  remove  the  ashes,  etc.,  for  a 
year  from  an  ash-pit,  for  the  cinders  and   coals  to  be  found 
there.     Before  the  expiration  of  the  year  the  assistant  general 
superintendent  terminated  the  contract,  on  the  ground  of  tho 
jealousy  of  otlier  lime-})urnors.     Held,  that  the  receiver  must 
respond  in  damages:  Kerr  v.  Little,  42  N.  J.  Eq.  52S.    A  agreed 
to  sell  to  B,  at  a  stipulated  price  per  ton,  all  tlie  ice  on  a  pond. 
In  violation  of  the  contract,  A  permitted  another  party  to  re- 
move a  portion  of  it.     B  refused  to  take  that  which  remained. 
Held,  that  he  was  justified  in  so  doing:  Murphy  v.  St.  Lnnh,  8 
Mo.  App.  483.     By  a  contract  between  an  attornev  and  his 
client,  the  former  agreed    to  defend    the    latter  on   a   charge 
of  grand  larceny  for  five  hundred  dollars.     Part  of  the  ser- 
vice was  rendered,  and    the   attorney  was  able  and  ready  to 
go  on,  but  the  client  fled  from  justice,  and  forfeited  his  recogni- 
zance.    Held,  that  the  attorney  might,  in  an  action   against 
the  client,  recover  the  entire  fee:  Br'ujht  v.  Taylor,  4  Sneed,  159. 
A  agreed  to  make  steel  rails  for  B,  B  to  give  directions  as  to  the 
drilling.    This  B  failed  to  do,  finally  declaring  the  contract  off. 
The  directions  were  necessary,  and  B  might  have  been  justi- 
fied in  refusing  to  accept  the  rails  had  they  not  been  drilled  as 
he  wished.     Held,  that  B  w'as  liable  for  breach  of  contract: 
Pittshur(jh  Bessemer  Steel  Rail  Co.  v.  Hinckley,  17  Fed.   Rep. 
584. 

§  2524.  Performance  Rendered  Impossible  by  Act  of 
the  Law.  —  Where  the  performance  is  rendered  impos- 
sible by  the  act  of  the  law,  there  is  no  breach.'  A  char- 
ter-party for  the  loading,  of  a  cargo  at  a  foreign  port  is 
excused  by  a  declaratio}.  of  war  with  tliat  country  ren- 
dering it  impossible  to  provide  or  ship  the  cargo  without 
an  illegal  act  of  trading  with  the  enemy.^  But  the  per- 
fo'uuince  is  not  excused  if  pre  entcd  by  the  laws  or  acts 
of  a  foreign  country.*     A  contract  made  in  contemplation 


'  Wiulo  V.  Mason,  12  Gray,  33.");  74 
Am.  Dec.  ")!)7;  Ijiviiigstou  v.  Tomp- 
kins, 4  .Johns.  Ch.  41t);  S  Am.  Dec. 
■V.iS;  Ikker  v.  Johnson,  42  N.  Y.  12(5. 
In  Atkinson  n.  Kitchio,  10  East,  534, 
it  i.s  .siiid:  "No  contract  can  be  car- 
rioil  into  offoct  which  was  originally 
made  contrary  to  the  provisions  of 
W,  or  which,  being  made  consistently 
with  the  rules  of  law  at  the  time,  has 
202 


become  illegal  in  virtue  of  some  siib- 
sei|Uont  law." 

'^  Esposito  V.  Bowden,  7  El.  &  B. 
7G3;  -jT  L.  J.  Q.  B.  17;  Reid  v.  Hos- 
kins,  (5  El.  &  B.  253;  2G  L.  J.  Q.  B.  G. 

'Leake  on  Contracts,  713;  citing 
Splidt  V.  Heath,  2  Camp.  57;  Blight 
V.  Page,  3  Bos.  &  P.  2il5;  Barker  v. 
Hodgson,  3  Maule  &  S.  207,  the  court 
in  the  last  case  saying:    "  If  the  per- 
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of  the  passage  of  legislative  acts  which  were  essential  to 
the  ohject  of  the  contract,  and  the  passage  of  which  was 
confidently  expected  hy  both  parties,  cannot  be  enforced 
■where  the  legislature  refuses  to  pass  those  acts,  and  adopts 
other  measures,  entirely  defeating  the  object  of  the  par- 
ties in  making  the  contract.* 

Illustrations.  —  A  lessor  covenanted  that  neither  he  nor 
his  assigns  would  permit  any  building  upon  a  piece  of  land 
adjoining  the  demised  premises.  Held,  to  be  discharged  by  ;i 
raih'oad  company  subsequently  taking  the  land  under  com))ul- 
sory  powers  given  them  by  statute,  who  built  a  railroad  station 
upon  it:  Baily  v.  De  Crespigny,  L.  R.  4  Q.  B.  180.  A  protni.sed 
to  pay  B  a  certain  sum,  provided  B  should  perforin  military 
duty  for  A  for  six  months,  and  before  the  expiration  of  tbe  six 
months,  peace  was  proclaimed,  and  A  was  discharged.  JTrld. 
that  he  was  not  entitled  to  recover  anything:  Jewell  v.  Tlinuijt- 
son,  2  Litt.  52.  A  general  agent  of  a  life  insurance  company 
was  engaged  for  five  years  at  a  stipulated  salary.  Before  the 
expiration  of  the  five  years,  the  company  was  enjoined  fiom 
doing  business,  and  a  receiver  was  appointed.  The  proccediivjs 
were  instituted  by  the  superintendent  of  tlie  insurance  depart- 
ment, and  prosecuted  by  the  attorney-general.  Held,  that  tlie 
agent  had  no  claim  upon  the  fund  in  the  receiver's  hands  lur 
damages  for  an  alleged  breach  of  contract:  People  v.  Globe  Mii- 
tu(d  Life  Tns.  Co.,  91  N.  Y.  174.  A  agreed  to  pay  B  a  certain 
price  per  bushel  for  liauling  all  coal  sold  by  A  to  C.  Cs  Imsi- 
ness  passed  into  the  hands  of  a  receiver,  who  purchased  cdal  of 
A,  under  order  of  court,  and  employed  A  to  haul  it.  7/(7'/,  that 
B  could  not  maintain  an  action  against  A  for  lireacli  of  con- 
tract: Allinfion  V.  Sehoonmdker,  12  INIo.  App.  425.  Pendinir  a 
suit,  tbe  court  placed  a  manager  in  charge  of  tlie  business  of 
delivering  ore  to  the  defendant,  under  the  contract  whieli  trave 
rise  to  the  suit,  and  of  receiving  payuient  for  the  plaiiilill.  .V 
creditor  of  plaintilf  attached,  in  defendant's  hands,  money  due 
plaintitr,  who  thereupon  st<)i)ped  payment,  and  the  nninairir 
accordingly  stopped  delivery.  Held,  that  defendant  could  not 
afterwards  be  compelled  to  receive  the  ore  thus  detained,  the 

foniianco    of   the   covenant   had   been  at  a  foreign  port,  the  froightcr  is  ]trc- 

rundured  unlawful  by  the  government  vented      from      furnisliing    a    lad.ng 

of  this    country,   the    coHract   wonM  tliere,    wliich    he     has    coiitriu'tuil  to 

have    bei'n    dissolved    on    both    sides,  furnish,   the    contract    is  nritlicr  (lis- 

and  tlie  defendant   would    have    been  solved,   nor    is    he  excused    Ironi  |iii'- 

excused  for  tlie  non-performance  of  it,  forming  it,  but  must  answer  in  d.uii- 

anil  not  liable  to  d;: mages.      But  if  in  ages." 
con.sec^uenco  of  events  which   happen         '  Miles  v,  Stevens.  3  Va.  L.  J.  434. 
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25.     I'ciulini'  a 


^^'    ui.    I'ERFORMANCE.  §2525 

original  contract  callincr  fnr  i^      i  ,- 

Ji'elJ^T^^::  '"'"™»°^  "'  °-  0'  Alter. 
"-'««  in  the  alter„ativri:;„r;;"-f  '°  ^°  °-'  of  two 
'ontraet  one  of  them  is  ^;tfn        ^  .*"""  ""^  ""'''•">S  "'o 

"luch  i.  possible^  W t  e  ho  h     ,  "  'T  '^'""''^  "'"^ 
«'  'lie  time  of  making  t.  """'>»t'ves  are  possible 

«'l'«r  remains  bindin?,t„.  >'  '^""'"°"  *'^<'"'"'-  '!'« 
tl'o  contract  as  to  t  "  ("^  "'""'  '^'  ^O"^'™""""  of 

'•i.cumsta„ees  =  Where  o!"""  f  *'"  parties,  under  the 
■»at'ors,  a  breach  as  o  onrm:"'™!  ^^''>'-  '»  -P-ate 
"!':  ^-^  -om  performair::  ttX:  =/"^ 

Leake  on  Contracts,  716.  „        , 

tlH>  intention  of    he  pa"  te     f??"''  ?     "'^''S^'"  ^^  ^xS  Jmn  ''tT'^  *''1  *''« 


s.  3  Ta.  L.  J.  434, 
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§  2526.  Tender  Defined  —  Effect  of. —  A  tender  is  an 
offer  by  a  debtor  to  his  creditor  of  the  amount  of  the  debt.' 
A  tender  properly  made  and  pleaded  is  a  complete  answer 
to  an  action  for  the  debt;^  but  the  debtor,  notwithstand- 
ing his  tender  is  refused,  must  continue  ready  and  willing 
to  pay  on  demand.'  The  plea  of  tender  should  be  accom- 
panied by  a  payment  into  court  of  the  money  tendered; 
and  the  defendant,  if  he  can  maintain  the  plea,  will  tlien 
be  entitled  to  judgment  against  the  plaintiff  for  his  costs 
of  defense.'*     A  plea   of  tender  raises  a  presumption  of 


'  Rapalje  and  Lawrence's  Law  Dic- 
tionary. "Tlie  law  considers  a  party 
who  has  entered  into  a  contract  to 
deliver  goods  or  pay  money  to  anotlier 
as  having  sul)3tantially  performed  it, 
if  he  has  tendered  the  gdods  or  iiioacy 
to  tlie  party  to  whom  the  delivery  or 
payment  w;is  tf)  be  made":  Startup 
V.  Maedonal.l,  (i  Man.  &  C.  (ilO. 

-In  Dixon  v.  Clark,  5  Com.  B.  377, 
the  court  .say:  "The  principle  of  the 
plea  of  tender  is,  that  the  tlefendant 
has  been  always  ready  to  perform 
entirely  the  contract  on  which  the 
action  is  founded,  and  that  lie  did  per- 
form it,  as  far  as  he  was  able,  by  ten- 
dering the  reijuisite  money,  the  plain- 
tiff himself  precluding  a  coiio'lcce 
perfornumce  by  refusing  to  receive  it." 

3  Dixon  V.  Clark,  5  Com.  «.  378; 
Hesketh  v.    Fiwcett,  11  Meea.  &  W. 


3,")();  Pulsiferw.  Shoplierd,  .'{li  111.  .J12; 
Wel)ster  w.  Pierce,  35  111.  158;  Ma-nm 
V.  Groom,  24  Ga.  211;  Lockhart  t',  JJo- 
wees,  1  Tex.  53!);  Hrock  v.  Jo!ius,  1(J 
Tex.  4G1;  Cary  r.  Bancroft,  14  I'iok. 
315;  25  Am.  l)ec.  31)3;  Lanier  r.  Trii.'-', 
G  Smedes  &  M.  G41;  45  Am.  Dec-.  •.'!ft 
By  a  subse(|uent  demand  and  lelu.-il, 
the  benefit  of  the  tender  is  lust:  Ko^u 
V.  J}rown,  Kirby,  2i)3;  1  Am.  Dec  :'•.'; 
.Mannv  r.  Harris,  2  Johns.  24;  3  Am. 
Dee.  ;'iiSi». 

*  Becker  v.  Boon,  01  N.  Y.  .'iir; 
Cuelen  ('.  Green,  5  llarr.  (Del.l  17; 
Jarboe  v.  McAtee,  7  B.  .Men.  117'.'; 
Clark  r.  Mullenix,  11  Ind.  5.32;  JliM.k- 
ly.i  Bank  r.  De  (irauw,  23  Weiul.  .'U.'; 
35  Am.  Dec.  501);  Si>ann  r.  Bali/ill.  1 
Kla.  301;  40  Am.  Dec.  340.  ('"«''■'. 
Lougborough  V.  MeNevin,  74  Cal.  '.'•^H: 
5  Am.  yt.    Rep.   435.     The  docuiuo 
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§  2526 


indebtedness  to  the  extent  of  the  tender;  and  when  it  is 
brought  into  court,  that  amount  is  considered  as  stricken 
from  the  complaint;  and  if  more  is  claimed,  plaintiff  pro- 
ceds  for  the  excess  of  his  demand  above  the  tender 
only.^  Where  the  tender  merely  defeats  a  particular 
remedy,  but  does  not  discharge  a  debt,  it  is  not  necessary 
to  show  continued  readiness  to  pay  or  to  bring  the  money 
into  court.^  In  equity,  a  formal  tender  and  payment  into 
court  is  not  necessary  when  an  account  must  be  stated 
before  it  can  be  ascertained  what  is  due.^ 

The  debtor  must  keep  the  money  safely,  so  as  to  be 
ready  at  any  time  to  produce  it;**  but  he  may  use  it,^  and 
lie  need  not  have  the  identical  money  ready."  Where 
the  sum  tendered  is  too  large,  the  debtor  need  not  keep 
ready  the  whole  sum  tendered/  But  tlie  benefit  of  a 
tender  is  lost  by  subsequent  demand  and  refusal.** 

In  the  case  of  chattels,  the  tender  of  them  at  the  proper 
time  and  place  passes  the  title,  and  vests  the  property  in 
the  creditor;"  and  the  debtor,  where  they  are  refused, 
holds  them  thereafter  as  the  bailee  of  the  other  party ,^* 
and  the  creditor  has  lost  his  right  to  sue  on  the  contract." 
A  tender  of  the  amount  due  on  a  mortgage  of  realty  on 


35.     I'Uu  tloclviuc 


tlmt  a  strict  and  unconditional  tender, 
iiillowod  by  bringing  the  money  into 
court,  is  necosrsary,  in  order  that  tlie 
tender  may  be  ru<,farded  as  a  payment 
at  the  time,  has  no  ap[dieation  to  tlic 
teiiih'r  required  before  an  action  for 
i^'iKxilic  performance  of  a  contract  for 
till;  hale  of  real  estate:  Fall  v.  Hazel- 
rt^'i;.  45  lud.  5711;   15  Am.  Hep.  1278. 

'Supply  Ditch  Co.  r.  Elliott,  10  Col. 
[]-lS\  ;}  Am.  St.  Rep.  oSli. 

■^  Kortriglit  V.  Cady,  21  N.  Y.  343; 
IS  Ami.  Dec.  U5. 

^  Kline  r.  Vogel,  90  Mo.  239. 

♦  Call  r.  Scott,  4  Call,  402;  Stow  v. 
Ruhsell,  30  111.  IS. 

'  Curtiss  ?'.  <  rreenbanks,  24  Vt.  53G. 
Hut  see  Roosevelt  v.  Daidc,  45  Barb. 
5"ll;  (tray  i-.  Angier,  62  (ia.  596. 

H'dlhy  V.  Stevens,  38  N.  H.  191; 
Miilii^au  etc.  R.  R.  Co.  v,  Dunham, 
30  Mich.  12S. 


'  Abel  V.  Opel,  24  In<l.  250. 

*"  R'  ISO  i\  Brown,  Kirby,  293;  1  Am. 
Dec.  22. 

'■»  Barney  v.  Bliss,  1  D.  Chip.  .399;  12 
Am.  Dec.  697;  Dewey  v,  Washburn, 
12  Vt.  5S0;  Slingerland  r.  Morse,  8 
Jolins.  474;  Lamb  c.  Lathrup,  i:^ 
Wend.  95;  27  Am.  Dec.  174;  L'es  Arts 
r.  Lcggett,  16  N.  Y.  552;  Jiradshaw  r. 
Davis,"  12  Tex.  366.  Contra,  McJd- 
ton  V.  Smizer,  IS  Mo.  Ill;  Weld  t\ 
Hailley,  1  N.  H.  295;  Fleming  v.  Pot- 
ter. 8  Watts,  380;  Stowell  v.  Read, 
16  N.  H.  20;  41  Am.  Dec.  714. 

'0  Coit  r.  Houston,  3  Johns.  Cas.  243; 
C-arrard  i:  Zachariah,  1  Stew.  272; 
Brooklyn  Bank  /•.  De  (Jrauw,  23  Wend. 
342;  35  Am.  Dec.  569;  Lamb  i'.  La- 
throp,  13  Wend.  95;  27  Am.  Dec.  174; 
Hay  den  r.  Demcts,  53  N.  Y.  431. 

"  Mitchell  r.  Merrill,  2  Blackf.  87; 
18  Am.  Dec.  128. 
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the  (lay  it  falls  duo  discharges  the  mortgage;  but  if  made 
after  that  day,  it  must  be  kept  good.' 

A  tender  after  suit  stops  t^'.e  running  of  interest  on  tlie 
dcbt.'^  It  also  bars  the  recovery  of  costs  accruing  subse- 
quently/ but  it  does  not  bar  the  action  or  extinguish  the 
debt/  So  u.  tender  of  specific  articles  only  exonerates 
the  party  from  responsibility  for  their  safe-keeping.  As 
long  as  he  continues  in  possession  of  the  goods,  he  will 
be  bound  to  deliver  them  on  demand.^  It  is  an  admis- 
sion of  the  debt  to  the  amount  tendered.* 


§  2527.     In  What  Actions  Tender  may  be  Made.  —  In 

all   cases  where  a  person  has    agreed  to  pay  money  or 
deliver  goods,  the  tender  of  them  to  the  creditor  has  the 


»  Crain  v.  McGoon,  86  111.  431 ;  29 
Am.  Ren.  37.  See  Kortright  v.  Catly, 
21  N.  Y.  343;  78  Am.  Dec.  145.  So 
of  a  chattel  mortgage:  Tompkins  v. 
Batie,  11  Neb.  147;  38  Am.  Rep. 
301. 

^  Dent  V.  Dunn,  3  Camp.  29G;  Ray- 
mond V.  Bearnard,  12  Johns.  274;  7 
Am.  Dec.  317;  Woodruff  v.  Trapnell, 
12  Ark.  G4G;  Hayes  v.  Thom,  28  N.  H. 
380;  Cornell  v.  Green,  10  Serg.  &  R. 
14. 

•''  Hills  V.  Place,  7  Rob.  (N.  Y.)  289; 
48  N.  Y.  520;  Carpenter  v.  Welch,  40 
Vt.  251;  StowcU  v.  Read,  16  N.  H.  20; 
41  Am.  Dec.  714;  Murray  v.  Wind- 
ley,  7  Ired.  201,  47  Am.  Dec.  324,  tlie 
court  saying:  "In  Haugliton  r.  Leary, 
3  Dev.  &  B.  21,  it  was  expressly  de- 
cided that  a  plea  of  tender  after  suit 
brought  is,  as  a  plea,  no  bar.  A  plea, 
tlien,  of  tender  and  refusal,  aptly 
pleaded,  and  in  due  time,  will  bar  tlie 
action,  and  throw  upon  the  plaintiff 
the  costs  of  tlie  suit.  But  though  tlio 
defendant  may,  by  his  negligence, 
subject  himself  to  the  payment  of  the 
costs  already  accrued,  he  may  protect 
himself  from  all  that  may  sul)sequently 
be  incurred.  Wiicn  he  only  disputes 
the  amouiit  to  which  the  plaintiff  is 
entitled,  he  is  at  liberty  to  move  tlie 
court  for  leave  to  pay  into  the  ofhce 
so  much  as  he  admits  is  due,  to- 
gether with  all  the  costs  which  have 


accrued  up  to  the  time  of  making  tlio 
motion;  upon  which  the  court  makus 
the  order,  and  the  amount  brouLjht  in 
is  struck  from  the  plaintiff's  deulaia- 
tion.       If    the    plaintiff    accepts    the 
money  as    the   full   amount  due,  tho 
action  is,  of  course,  at  an  end;  but  lio 
may  deny  that  it  is  sufficient  to  suti.-ify 
his  demands,  and  go  on  to  trial.     In 
that  case,  if  tlie  jury  find  that  more  is 
due  the  plaintiff  tlian  is  brought  in, 
tlie  latter  is  entitled  to  a  verdict  lur 
the  overplus,  and  the  costs  are  ]i:iiil 
by  the  defendant.     On  the  conn  iry, 
if  tliey  find  it  suilicicnt,  the  plaiiitilT 
pays  all  the  costs  incurred  since  the 
rule   obtained.     In   no   case   can   tlie 
defendant,    after    failing    to   make  ;i 
tender  at  the  proper  time  and  pkvuliiit,' 
it  in  a  proper  manner,  bring  nuiiicy 
into  court   but  upon  a  rule  fir^t  ob- 
tained: 1  Sellon's  I'r.  305." 

*  Hills  V.  Place,  7  Rob.  (N.  Y.)  2S9; 
48  N.  Y.  520;  Spann  v.  Baltzcll,  1  Fia. 
301;  40  Am.  Dec.  .'147;  Mohn  /•.  Stcmr, 
1 1  Iowa,  30;  Haynes  v.  TIkhii,  "JS 
N.  H.  .380;  Downer  v.  Sinclair,  1 J  Vt. 
495.  In  Connecticut  it  is  a  defense  to 
the  action:  Tracy  v.  Strong,  2  Conn. 
059. 

•'  Fiskv.  Holden,  17  T>  :c.  408. 

''  Fisher  v.  Moore,  19  bnva,  S4; 
Munroc  u.  Chaldeck,  78  111.  4l".);  Funk 
r.  Coe,  4  G.  Greene,  555;  01  Am.  Uco. 
141. 


~.?a*»« 
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Made. —  In 


strong,  '2  Conn. 


IK-'lf ti w'"  r'T'  •^-•f--"'--  by  payment  or  <,o. 

wliether  in  tort  01- contr.,o.   if     '"V"''""  "'«  'IcmaiKl, 
01  contiact,  is  for  unliquiJutcc]  da.uagcs.- 

ri  T^^'    "!'"'  ""^^  "*''*  '^™d«'-.  and    to  Whom  - 

lodor  may  be  made  by  tbe  debtor  himself  orTb^ 
agen  ,  or  by  any  one  professing  to  aet  on  his  be,  u  it 
be  a  terwards  adopted  and  ratified  by  the  debtor'    V 

ormedl.':,  T^  "^ -'™>ger,  the  creditor  must  L 
nformed  at  the  time  on  whose  behalf  it  is  made «    One 
I'as  no  r.ght  to  make  tender  on  his  own  behalf'  off 

:.rrrt"r'; "  '""'^'•^""^'  -'--  "^  ^rnoi:  r ; 

he  mortgaged  premises  or  in  making  the  tender'     A 
lessor  may  refuse  a  tender  of  the  rent  by  one  , 

«;;;p;'o.nises  have  been  subleased  in  ^atCTf  '^TZ 

t.,'td"::'::;r  it^  if: '"  '""^-rT'' "'  ">  --  - 

u  leccive  It.      It  IS  a  good  tender  if  made  to  -in 

":  rjo  '„VMr:ie'r;^'r': ";"  k  '• -^ '- "-'  ^^  ™'- 

>     or  nis  cleik,      or  a  clerk  in  a  store,  for  goods 

'  if  een  v.  Shurtlefif,  19  Vt.  592 

M,«,X2;.  Brain,  H  Taunt.  95:  Searle 
V.  Barrett,  2  Ad.  &  E   8'^ 
^Searle   „.  Barrett,  L'  A.l.  &   E.  82- 
Grcoa  y;   SlmrtlelF,  ]9  Vt  592.     In  ll 

(I  y  .statute)     in   aetion.s    of   tre.^i.as.s- 

M.m.s..n  ,s  A.norican  8tatuteL:iw,  im'. 

Weni;.  Nichols,  G  Met.  2(il  ' 

Leake   on   Contracts,    8()7;  Brown 

^.  Dy.s,nger,  1  K,^,,,  408;  Kineai    J 
Miool  |)i.str,ct,  II  Me.  18S. 

'Mahler  f.  Newbaur,  32   Cal.    IGS; 
JJ  Am.  Dec.  0/1. 

'Mahler   /-    Newbaur,   32  Cal.  108; 


Prieur  v.  Depouilly,  8  La.  Ann.  399 
Hornby  «    Cramer,    12    How.  l>r. 
490;  king  ,..  Finel,,  UO  Iml.  420;  Har 
gous  V.  Lahens,  3  San.l.  213.  An  a"e  t 
o    the   detenilants   had    been  notifi  d 
not  to   receive  a  tender,  but  to  refer 
the  plaintjtf  to  a  third  person  named 
of  wluch  the  plaintiff  ha,l  notice.   Held 
that  the  pla,ntitf„,ight  seek  the  perl 
son    o  whoni  he  had^een  so  referJet  , 
the  defendants,  at  his  election,  and 

H 'if  ^f/,'^""'  ^""'^'^^  to  'hither:  Hoyt 
V.  Hall,  3  Bosw.  42.  •* 

Bil'lii'^';'.' /•  ^''^fts,  18  Johns.  110; 
iiilliottc.  Robinson,  13  La.  Ann  S-^q- 
Crozier^^  I'dling,  4  Marn.  &  C.  2(k'  ^lc. 
In.ae  ;.  W.eeh.k  I  Gray,  000.  '  ' 
\\  diaot  ,..  Snuth,  3  Car.  &  P.  453- 
Oat,n.ui  ..  Walker,  33  Me.  07;  Motiatt 
V.  1  arsons,  5  Taunt.  397, 
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purchased  there;*  or  to  one  who  is  in  fact  the  attorney  of 
the  creditor,  although  ho  denies  lus  autliority;''  or  to  a 
husband  as  agent  for  his  wife.''  A  tender  made  to  one  of 
several  joint  creditors  is  good.^  Money  due  a  cestui  que 
trust  should  be  tendered  to  the  trustee.^  A  tender  to  an 
executor  who  has  not  qualified  is  not  good.^ 

§  2529.  Mode  of  Making  Tender.  —  A  tender  must  be 
made  in  such  a  manner  and  under  such  circumstances 
that  the  party  entitled  may  have  an  opportunity  of  under- 
standing the  object  of  the  tender,  and  seeing  that  what  is 
presented  for  his  acceptance  is  really  what  ho  stipulated 
to  have.^  So,  in  order  to  constitute  a  sufficient  tender  of 
money  in  payment,  there  must  be  an  actual  production  of 
the  money .^  But  actual  production  of  the  money  is  not 
necessary,  where  the  creditor  refuses  to  receive  it,®  or  does 
anything  equivalent  to  dispensing  with  the  production 
thereof.'"  Mere  announcement  of  readiness  to  pay  a  note 
is  not  a  sufficient  tender."  Deposit  of  funds  in  a  bank 
sufficient  to  meet  a  bill  payable  there  is  a  good  tender,'- 
if  the  fund  was  in  some  way  appropriated  to  the  note 
The  expression  of  a  willingness  to  give  a  deed  is  not  a 
sufficient  tender  of   performance,  where   the  agreement 
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'  Hoyt  V.  Byrnes,  11  Mc.  475. 

-  Mclnitfe  v.  Wheelock,  1  Gray, 
GOO. 

•*  Conrad  v.  Druids'  Grand  Grove, 
C4  Wis.  258. 

*  Douglass  V.  Patrick,  3  Term  Rep. 
f)S3;  Oatiiian  v.  Walker,  33  Me.  U7; 
Pre.scott  i:  Everts,  4  Wis.  314. 

'^  Ciiahoon  v.    HoUunbaek,  16   Serg. 
&  II.  4'J.j;  I()  Am.  Dec.  587. 
*^  Todd  V.  Parker,  1  N.  J.  L.  45. 
'  Potts  V.  Plai.sted,  30  Mich.  149. 

*  Thomas  v.  Evans,  10  East,  101; 
Finch  V.  Brook,  1  Bing.  N.  C.  253; 
Ladd  V.  Patten,  1  Crancli  C.  C.  203; 
Camp  V.  Himon,  34  Ala.  120;  Eng- 
lander  v.  Rogers,  41  Cal.  420;  VValker 
V.  Brown,  12  La.  Ann.  2UG;  Bakeman 
n  Pooler,  15  Wend.  G37;  >Sargeut  v. 
th-aham,  5  N.  H.  440;  22  Am.  Dec. 
409;  Liebrundtr.  Myron  Lodge,  01  HI. 


81.  "It  is  not  a  le^al  tender  to  say, 
'  Here,  I  am  ready';  lie  must  have  the 
money  ready  also":  Murphy  v.  (luidii, 
2  Hayw.  (N.  C.)  102;  2  Am.  Dec.  Ci';!. 
Nor  is  it  sutiicioiit  that  a  person  i.j 
present  who  would  lend  the  debtor  the 
money,  unless  he  actually  consents  to 
loan  it  for  the  ])urpose:  Sarueut  /•. 
(iraham,  5  N.  H.  440;  22  Am.  Dec.  WX 
See  Harding  v.  Davis,  2  Car.  &  1*.  77. 

"  A[)pleton  V.  Donaldson,  3  I'a.  St. 
381;  Hazard  v.  Loriiig,  10  Cush.  207. 
But  see  Dunham  v.  Jackson,  0  Wend. 
22. 

'"  Guthman  v.  Kearn,  8  Neb.  502. 

11  Bacon  v.  Smith.  2  La.  Aim.  441 ;  4() 
Am.  Dec.  549;  Hughes  v.  Patterson, 
23  La.  Ann.  080. 

'■^  Miller  v.  Bank,  5  Whart.  503;  U 
Am.  Dec.  571. 

1^  Myars  c.  Byington,  34  Iowa,  'JDr). 
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was  to  give  a  deed  and  also  assign  an  interest  in  a  lease.' 
An  offer  in  writing  to  consent  to  judgment,  but  not  signed, 
is  not  sufHcient.^ 

In  the  case  of  a  delivery  of  goods,  tliey  must  be  so 
tendered  as  to  give  time  and  opportunity  to  tlie  creditor 
to  examine  and  accept  tliem.'''  Therefore,  a  tender  of 
goods  is  not  properly  made  by  an  offer  to  deliver  closed 
casks,  said  to  contain  the  goods,  but  the  contents  of  which 
are  not  allowed  to  be  seen  and  examined.* 

Money  is  not  properly  tendered  when  locked  up  in  a 
box,  so  that  the  i>arty  to  whom  it  is  oifercd  cannot  open 
it  and  examine  the  contents.  But  a  tender  of  a  large 
sum  of  money  in  purses  or  bags,  being  the  usual  manner 
of  carrying  money,  and  which  the  creditor  might  open, 
if  he  pleased,  has  been  held  good.^  It  is  not  a  sufficient 
tender  to  show  the  money  to  a  servant-girl  at  the  credi- 
tor's house,  he  not  being  in,  especially  where  the  money 
shown  includes  three  dollars  for  a  satisfaction -piece  of  the 
mortgage  which  it  is  desired  to  pay." 

Illustrations.  —  Defendant,  desiring  to  make  the  plaintiff  a 
tender,  said  to  him,  as  the  plaintiff  was  passing  by  him  in  a 
wagon,  "  I  want  to  tender  you  this  money  for  labor  you  have 
clone  for  me,"  at  the  same  time  liolding  in  his  hand  a  sum  of 
money  equal  to  his  indebtedness  to  the  plaintiff,  but  naming  no 
eiun.  Plaintiff  made  no  re))ly,  and  did  not  stop  his  team,  l)ut 
passed  on.  //"r/J,  not  a  valid  tender:  Kni(i]d w  AJ)h()(t,  Si)  Vt. 
577.  Plaintiff  signed  an  agreement  waiving  his  claim  against 
the  defendant  in  consideration  of  twenty-five  per  cent  of  his 
claim  to  be  paid  down,  and  the  defendant,  a  day  or  two  after 
the  agreement  was  signed,  called  and  informed  the  plaintiff 
that  he  had  come  with  the  money  to  p.ay  him  his  twenty-five 
per  cent,  but  did  not  produce  the  money,  and  the  plaintiff  d(v 
(lined  to  take  it.  Held,  not  a  valid  tender:  Bowen  v.  Holly, 
;]S  Vt.  574. 

'Martinilalew.Waas,  SMcC^'rary,  108.  *  Ishenvood  v.  Whitmore,  10  Meea. 

-  Ossenkop?).  Akcsou,  15  Neb.  i3'22.  &  W.  757. 

^  Islierwood  D.  Whitmore,   10  Mees.  '' Wade's  Case.  5  Coke,   114  a;    Bo- 

&W.  757;  Bates  tJ.  Bates,  1  Miss.  401;  haly  r.   Hateh,   1  Miss.   309;   I'J  Am. 

12  Am.  Dec.  572;  Dewes  v.  Lockhart,  Dec.  570. 

1  IVx.   53.");    Wymau  v.  Winslow,  11  "  Jowett  z;.  Earle,  53  N.  Y.  Sup.  Ot. 

Vn\  :«tS;  20  Am.  Dec.  542;  Hawley  v.  349. 
-Mason,  9  Dana,  32;  33  Am.  Dec.  522. 
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§  2530.  At  What  Time  and  Place  Tender  must  be 
Made.  —  Wlicre  the  debt  is  piiyiiblo  or  articles  iire  to  bo 
delivered  on  a  certain  day,  tlie  tender  nuist  be  made  on 
tbat  day;'  a  tender  made  before  tlie  debt  is  duo  is  of  no 
cffeet.-  Wliere  tlio  debt  is  not  duo  at  any  [lartioular  time, 
as  wliero  tlie  credit  is  indefinite,  tlie  tender  may  bo  made 
by  the  creditor  at  any  time.^  So  where  money  is  lent  or 
goods  sold  without  any  specified  time  of  payment,  tlu; 
tender  may  be  made  at  any  time  while  the  credit  con- 
tinues.'* A  tender  made  on  a  debt  not  due  at  any  cer- 
tain time  is  good,  if  made  before  service  of  the  writ." 
A  tender  of  the  amount  due  on  a  mortgage  of  chattels 
by  one  who  has  converted  the  same,  claiming  under  the 
mortgagor,  is  ineffectual  after  an  action  is  commenced 
for  the  conversion,  unless  the  costs  are  also  tendered.® 
A  tender  of  money  at  any  time  on  the  day  it  is  duo  is 
good;^  but  a  tender  of  property  after  sunset  has  been 
held  bad  in  several  cases.^  AVhoro  a  debt  is  due  oi 
Sunday,  a  tender  on  Monday  is  good.'''  Under  the  Cali- 
fornia code,  a  tender  of  the  amount  due  a  pledgee  luuy 
bo  made  after  the  debt  becomes  due,  although  demand 
for  the  payment  of  the  debt  has  been  before  made  and 
refused,  if  accompanied  with  an  offer  to  pay  the  inlero.-t 
which  has  accrued.'" 

'  Tdwe  V.  Powe,  42  Ala.   11.3;  Mc-  Am.  Rep.  100;  Hull  )'.  Tctei-.s,  7  P.-irb, 

Clarty  v.  (lokcy,  .SI  Iowa,  50.5;  Rob-  331.     A  toiuler  of  rent  before  an  itt- 

crts  r.  Reatty,  2  Peiir.  &   \V.  ()3;  21  tacliineut    ia   sued   out    is   a  diltiisi'; 

Am.  Doc.  410;  Woodwortli  v.  ^lorri.i,  Davis  r,  Henry,  03  Mi.ss.  110. 
50  Barb.  97.     A  tender  in  Conneutieut         "  Farr  v.  Smitli,  D  Weud.   338;   L'l 

is   good   after   the    day   of    payment:  Am.  Dec.  162. 

Tracy  i:  Strong,  2  Conn.  051).     There         '  MeClarty  v.  Gokoy,  31  Iowa,  TiO.'), 
is  no  distinction  between  tiie  case  of         ^^  Williams    v.    Johnson,    Litt.    StL 

a  tender  of  chattels  and  of  the  payment  Cas.    84;    12  Am.   Dec.   275;    Hidl  (•. 

of  a  debt:  Barr  w.  Myers,  3  Watts  &  S.  Whittier,   10  R.  I.   5.30;    Croniti-cr /•. 

295.  Crocker,  62  N.  Y.  158.     In  tlii.s  uasu 

''  Saunders  v.  Frost,  5  Pick.  267;  10  tlie  reason  given  was  tliat  the  cicilitnr 

Am.   Dec.   394;    Mitchell  v.  Cook,  29  could  not  properly  examine  the  g(j(i(ls 

Rarb.  243;  Tillou  v.  Britton,  9  N.  J.  L.  tendered  except  in  the  daylight. 
120.     A  liter  whore  the  debt  does  not        "Salter  v.  Burt,  20  Wend.  21)5;  .'L' 

draw  interest:  McHord  v.  Whitcroft,  Am.    Dec.   530;    Barrett  v.   AUoii,   10 

3  Har.  (^  McH.  85.  Oliio,  420;  Avery  v.  Stewart,  2  C'nnii. 

^  Startup  «;.  Macdonald,  6  Man.  &  G.  09;  7  Am.  Dec.  240.     Contra,  IVoplu 

593.  V.  Luther,  1  Wend.  42. 

*  Norton  V.  Ellam,  2  Mees.  &  W.  401 .         '"  Lougliborough  v.  McNevin,  74  Cal. 

"  Kaudall  v.  Bacon,  49  Vt.  20;    24  250;  6  Am.  .St.  Rep.  435. 
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Where  payment  or  dolivcry  is  to  be  made  al  a  parlionlar 
plnee,  the  tender  must  bo  made  at  that  [>lai'c.'  Ibit  whrro 
no  i)hiee  is  mentioned,  tbe  debtor  must  seok  tlic  creditor, 
wlierever  he  is;'-  thouf^li  be  is  not  oldi^^ed  to  follow  liiiu 
out  of  the  state.^  AViiero  property  is  to  bo  delivered,  but 
no  place  is  mentioned,  the  dcd^tor  may  bo  ready  witli  it 
at  his  own  liouse/  P>ut  if  the  property  be  ])orlable,  the 
lender  should  be  nnide  at  the  creditor's  residence;  or  place 
of  business.''  The  shop  of  an  artificer  is  the  proper  place 
to  tender  him  materials  on  which  ho  has  contracted  to  do 
labor  in  the  trade."  In  the  case  of  rent,  a  tender  madt' 
on  the  land  is  good.''  A  court  of  equity  will  not  su]>})ly  a 
defect  in  a  toiider  made  to  a  wrong  party  or  in  a  wrong 
I)lace.  Where  the  olliccrs  of  a  bank  inadvertently  took 
from  a  special  deposit  a  note  not  payable  in  bank,  and 


'  Slingerland  w.  Mor.se,  8  Jolins.  474; 
Wiggiii  V.  Wiggiti,  43  N.  H.  5(31;  SO 
Am.  Dee.  l'.)-2;  (Jilinore  r.  Ilt.lt,  4 
I'ick.  258;  .Southwortii  v.  Siiiitli,  7 
Ciish.  390;  Grandy  v.  McClee.se,  '2 
.loiu's,  14'2;  04  Am.  Deo.  574. 
'I'liDiigh  no  person  is  there  to  receive 
it,  the  tender  is  good:  Id.;  Barney  v. 
nii.ss,  1  D.  Chip.  :J'J9;  1'2  Am.  Dee. 
(i'Jtl. 

-  Slingcrland  r.  Morso,  8  Johns.  474; 
King  V.  Finch,  (10  Ind.  420;  Bates  n. 
r.iites,  1  Miss.  401;  12  Am.  Dec.  573. 

^  Allshouso  ('.  Ramsey,  (5  Wliar't. 
331;  Sautee  v.  Santec,  ii4  Pa.  St.  473; 
Howard  v.  Minor,  20  Mo.  330;  Hoys 
?•.  Tuttle,  8  Ark.  124;  40  Am.  Dee. 
309. 

*  Dandridgc  v.  Harris,  1  Wa-h.  (Va.) 
320;  ]  Am.  Dee.  405;  (Trantw.  (iroshon, 
Hardin,  85;  3  Am.  Dec.  725;  Cham- 
hers  V.  Winn,  Sneed,  100;  2  Am. 
Dec.  713,  the  court  saying:  "To  this 
general  rule,  like  almost  all  others, 
there  will  be  many  exceptions,  arising 
from  special  contract,  from  the  dcl.tor 
not  having  a  known  place  of  residence 
in  the  state  at  the  time  of  the  con- 
tract, from  afterwards  changing  his 
place  of  residence,  or  from  otlier  spe- 
cial circum-itances  or  considerations, 
wliicli  will  vary  the  equity  of  tlie  rule. 
For  example,  when  a  contract  is  for 
sucli  coniinoditiea  as  by  law  are  sub- 


ject to  be  inspected  at  a  pnblic  warc- 
honse,  it  may  be  implied  that  tlicy  cire 
to  be  received  by  the  [.ui'chaser  at 
some  wareliouse  where  In;  a>ually  I'e- 
ceives  tlieni;  or  when  the  ciintraet  is 
for  commodities  to  be  consumed  by 
the  purchaser  in  a  town,  or  to  be  ex- 
ported from  thence  as  merchandise,  it 
may  bo  implied  that  they  are  to  be  de- 
livered there,  if  from  tlio  tjeneral  cus- 
tom of  the  place  it  uught  to  be  ex- 
pected." 

■'Mdes  ('.  Roberts,  34  N.  il.  2.">4; 
Hall  r.  Whittier,  10  R.  1.  53.");  iJarr 
V.  Myers,  3  Watts  &  S.  295;  La  Firge 
V.  Rickert,  5  Wend.  187;  21  Am.  Dec. 
'209. 

"  Jacoby  y.  Schwartzweldor,  1  Hil)l(, 
430.  In  New  Hairipshire  it  has  ])eeu 
held  that  if  the  articles  are  bulky  and 
cund)ersonio,  the  debtor  must  seek  the 
cretlitor,  and  inepiire  of  him  wliere  he 
wishes  them  delivered,  and  upon  his 
so  designating  a  rcasoniible  place,  the 
debtor  must  make  delivery  there: 
Miles  V.  Roberts,  34  X.  II.  2,-.4.  If  the 
cieditor  cannot  bo  found,  or  refuses  to 
elect,  the  debtor  may  a[ipuint  a  place 
ancl  notify  the  creditor:  Id.  So  iu 
New  York:  Darns  v.  (riviham,  4  Cow. 
452;  15  Am.  Dec.  394;  Sheldon  r. 
Skinner,  4  Wend.  525;  21  Am.  Dec. 
101. 

'  Walter  v.  Dewey,  10  Johns.  22'2. 
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iiotifiod  tho  maker  of  its  maturity,  without  claiming  owii- 
crshij),  but  afterwards  (lecliiiccl  tho  maker's  tender  of  pay- 
ment, it  was  hehl  that  tho  tender  was  invalid,  and  tho 
maker  was  liable  for  interest  subseciuently  accruing/ 

§  2531.    In  What  Money  must  Tender  be  Made.—  At 

common  law,  in  Kngland  a  tender  was  reciuired  to  be 
mado  in  tho  current  coin  of  tho  realm.  Later,  by  statute, 
silver  and  bronze  coins  were  mado,  up  to  certain  sums,  a 
legal  t(Mider;  also,  IJank  of  England  notes  payable  to 
bearer  on  denumd."  li\  tho  United  States  a  similar  course 
lias  been  pursued.  The  federal  constitution  provides  that 
no  state  shall  make  anything  but  gold  and  silver  coin  u 
tender  in  payment  of  debts."  lUit  the  national  govern- 
ment  has  made  the  mitional  notes  a  legal  tender,  both  as 
to  debts  contracted  before  and  after  tho  passage  of  the 
statutes.*  But  a  tender  of  United  States  treasury  notes 
will  not  discharge  a  note  payable  in  American  gold.^  A 
legal  tender  cannot  bo  made  in  cents."  Money  which  tlie 
debtor  has  fraudulently  obtained,  as  by  embezzlement, 
is  not  a  lawful  subject  of  tender,  and  tho  creditor  is 
not  bound  to  receive  it.^  Where  the  terms  of  a  city  or- 
dinance expressly  required  payment  in  cash  for  market 
stalls  rented  at  auction,  it  was  held  that  a  bidder  could 
not  make  a  suilieient  tender  by  offering  city  scrip.''  A 
party  has  a  right  to  object  that  the  tender  is  not  in  Jau- 
ful  money,  although  his  real  motive  is  to  got  rid  of  the 
contract." 

A  tender  of  a  specific  article  must  be  of  such  article 
in  every  material  respect  as  the  contract  under  which  it 
is  made  requires.^" 


'  King  V.  Finch,  GO  Ind.  420. 

'■^  Leake  on  Contracts,  8015. 

^  Art.  1,  sec.  10;  Thorp  7^  Wege- 
farth,  56  Pa.  St.  82;  93  Am.  Dec. 
7SD. 

*  Knox  V.  Lee,  12  Wall.  457. 

^Mdloon  V.  Shirk,  54  111.  408;  5 
Am.  Kep.  122, 


«  MeClarin  v.  Nesbit,  2Nott  k  McC, 
519. 

'  Reed  V.  Bank,  0  Paige,  337. 

**  l)ul)U(]iie  V.  Miller,  11  Iowa,  5S.1. 

9  Decamp  V.  Feay,  5  Serg.  &  11. 
323;  9  Am.  Dec.  372. 

I"  Siiarp  )'.  Jones,  18  Ind.  314;  81 
Am.  Dec.  359. 
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&  11. 


5   Serg.   <s 
Is  lud.  314;  81 


§  2632.     Amount  of  Tender.  —  A  tender  may  he  made 
of  a  hirgor  sum  of  money  than  the  debt;  and  the  creditor 
ought  to  accept  so  much  of  it  as  is  duo  to  him.'     So 
wliere  the  debtor  pro(hiced   money  to  a  hirger  amount 
than  the  debt,  and  reciuested  the  creditor  to  take  wluit 
was  duo,  it  was  held  a  good  tender.'     An  unconditional 
offer  by  an  execution  creditor,  seeking  to  redeem  from  a 
mortgage,  of  tho  amount  of  the  mortgage  and  interest, 
tlie  mortgagee  not  stating  the  expenses  incurred  by  him, 
is  a  sulRcient  tender.^     But  tho  tender  of  a  hirger  sum 
than  is  due,  with  a  demand  of  change,  is   not  a  good 
tender,  if  the  creditor  refuse  to  give  change,  and  obj(;et 
to  take  tho  money  on  that  account.*     A  tender  of  a  gross 
sum  on  several  demands  without  designating  the  amount 
tendered  upon  each  is  sufficient.^     A  tender  need  not  bo 
divided  to  meet  separate  claims  where  they  aro  all  held 
by  one  person.*     A  tender  of  a  smaller  sum  than  is  due, 
made  in  respect  of  a  single  entire  claim,  is  inoperative, 
the  creditor  not  being  bound  to  accept  less  than  his  whole 
debt.''     A  tender  of  a  deficient  amount,  though  made  in 
good  faith,  and  after  great  efforts  to  ascertain  the  actual 
damages  due,  is  not  a  valid  tender.^     A  tender  after  the 
day  must  include  interest." 

§  2533.     Tender  Made  on  Condition.  —  A  tender  made 
on  a  condition  which  tho  creditor  has  a  right  to  object  to 


'  Wii.le'a  Case,  5  Coko,  115  a;  Doug- 
las V.  Patrick,  3  Term  Hop.  CS3. 

''  Bevans  v.  liees,  5  Meea.  &  W. 
30(5. 

^  Lambert  v.  Miller,  38  N.  J.  En. 
117. 

*  IJotterbee  v.  Davis,  3  Camp.  70; 
Roliiiiscm  V.  Cook,  6  Taunt.  330. 

•'Thetforil  V.  Hubbard,  22  Vt. 
440. 

"Johnson  V.  Cranage,  45  Mich.   14. 

'  Dixon  V.  Clark,  5  Com.  B.  30.1; 
Helphrcy  v.  R.  K.  Co.,  2S)  Iowa,  4S0; 
Fridge  v.  8tate,  3  (Jill  &  J.  103;  20 
Am.    Dec.    403.      Two    calves    were 


killed  on  a  railroad,  an<l  its  agent  was 
notihed  and  was  pri^.sent  at  llu'  ap- 
praisement. The  appraised  value  was 
Ij'-Ti,  ami  in  due  time  tiie  agent  ten- 
dered ijL'L'.AO,  and  told  the  owner  he 
might  take  it  in  full  or  in  part  for  the 
calves,  an  he  pleased,  which  was 
refused.  Held,  that  the  tender  was 
insulHcient  to  prevent  tlie  owner  from 
recovering  double  the  value  of  the 
calves  under  the  statute:  Brandt  v. 
K.  U.  Co.,  20  Iowa,   114. 

•*  Helphrey  v.  R.  R.  Co.,  29  Iowa, 
480. 

*  Hamar  v,  Dimmick,  14  lud.  105. 
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is  not  a  good  l-^nder.^  Thus  if  the  tender  is  accompanied 
by  a  demand  for  a  receipt,  or  that  the  debtor  shall  admit 
that  this  is  all  that  is  due,  or  that  the  money  shall  be  re- 
ceived in  full  of  all  demands,  it  is  not  a  valid  tender." 


'  Bevens  v.  Rees,  5  Mccs.  &  W.  309; 
Eckstein  v.  Reynolds,  7  Ad.  &  E.  80; 
Smith  V.  Keels,  15  Rich.  318;  Shaw  v. 
Scars,  3  Kan.  34'J;  Pulsifer  t\  Shep- 
herd, 3()  111.  513;  Cothrau  v.  Scanlan, 
S4(ra.  555;  Brooklyn  Bk.  v.  DelJrauw, 
23  Wend.  344;  35  Am.  Dec.  569;  Eddy 
V.  O'Hara.  14  Wend.  2'21;  Rose  v. 
Duncan,  49  Ind.  269;  Brown  v.  Gil- 
more,  8  (h'cenl.  107;  22  Am.  Dec.  223; 
Rives  V.  Dudley,  3  Jones  Eq.  126;  67 
Am.  Dec.  231;  Davis  v.  MiMaudon,  17 
La.  Ann.  97;  87  Am.  Dec.  517;  Storey 
V.  Krewson,  55  Ind.  397;  23  Am.  Rep. 
668,  the  court  saying:  "When  mutual 
acts  are  to  be  done  by  two  parties  at 
the  same  time,  and  the  right  of  each 
depends  upon  the  performance  of  the 
other,  either  may  tender  his  part  of 
the  performance  upon  the  condition 
that  the  other  performs  his  part;  and 
neither  is  compelled  to  perform  his 
part  unless  the  other  performs  his 
part  also;  as  when  land  is  bargained 
and  sold,  to  be  conveyed  upon  pay- 
ment of  the  purchase-money.  In  .such 
a  case,  neither  can  bo  compuUeil  to 
pcrffirni  his  part  of  the  agreement, 
except  on  performance  by  the  othei  of 
his  part;  that  is,  tiie  vendee  cannot 
d'iinand  the  C'^n^-eyance  without  ten- 
dering tlv:;  pureliase-nioney;  and  the 
\endGr  cannot  demand  the  purcliase- 
money  without  tendering  the  convey- 
ance; and  either  may  make  a  good 
tender  i,o  tlie  other  upon  the  condition 
tiiat  he  will  perform  his  part  of  the 
agreement.  But  when  one  party  is  to 
perform  an  act,  whose  right  does  not 
depeiul  upon  any  act  to  be  performed 
by  the  other  party,  the  tender  must 
be  without  condition,  as  when  numey 
is  to  be  ]>aid  M'ithout  condition.  Tho 
current  of  autho-'itiea  —  indeed,  we  be- 
lieve it  to  be  q  lite  uniform  —  holds 
that  ihe  party  bouid  to  i^ay  the  money 
caniu>t  niiik'j  a  good  tender  upoi.  the 
condition  luat  tlie  party  to  whom  the 
money  is  to  be  paitl  sliall  give  him  a 
written  receipt  therefor;  and  in  the 
case  of  a  non-connnereial  promissory 
note,  the  authorities  are  in  contlict, 
whether  a  good  tender  cau  be  made 


upon  the  condition  that  the  note  shall 
be  surrendered,  but  in  the  case  of  com- 
mercial paper  the  authorities  seem  to 
be  uniform  that  a  tender  upon  con- 
ditio!! that  the  paper  shall  be  sur- 
rendered, is  good,  because  such  paper 
might  be  put  in  circulation  after  pay- 
ment, and  innocent  parties  become 
liable;  not  so,  however,  with  non -com- 
mercial paper;  after  payment  by  the 
maker  it  becomes  harndess  as  against 
him,  wherever  it  may  go.  A  tender, 
to  be  good,  must  not  be  upon  any  con- 
dition prejudicial  to  the  party  to  whom 
it  is  made.  The  mortgage  is  merely 
the  incident  to  the  note.  The  pay- 
ment or  satisfaction  of  a  note  secured 
by  a  mortgage  is  a  full  and  con^'lete 
discharge  of  the  mortgage.  According 
to  the  rules  above  expressed,  —  and  we 
believe  they  are  correct  and  M'ell  sus- 
tained by  authority,  — the  answer  wc 
are  considering  is  insullicient  as  t.i 
the  avermeiit  of  tender.  The  accept- 
ance of  the  money,  as  alleged,  and  tlie 
surren.ler  of  the  note,  operated  as  a 
complete  legal  discharge  of  the  moit- 
gage  by  which  the  j)ayment  of  the  note 
■was  secured,  as  much  so  as  if  it  lunl 
been  surrendered  with  the  note,  re- 
leased upon  the  record,  or  actually 
canceled.  Tlie  apjiellees  bad  no  riglit 
to  demand  a  cancellation  of  the  mort- 
gage as  a  condition  to  the  tender;  it 
would  in  no  way  have  strengtiientMl 
their  riglit  nor  placed  them  in  any 
better  li'gid  stotiiti;  for  the  surreuiler  of 
the  note,  upon  its  payinoiit,  Morktil 
the  desl  netion  of  all  legal  vitality  in 
the  mortgage." 

^Thayer  *-.  Brockett,  12  Mass,  4.".0: 
Porkins"  r.  Beck,  4  Craneh  (.'.  C.  (iS; 
^"olton  r.  lirown,  18  Vt.  224;  46  Am, 
Dec,  148;  Sanford  r.  Ihilkley,  30  Conn, 
344;  Eckstein  r.  RcynoMs,  7  Ad.  *  K, 
SO;  Wood?),  Hitchcock,  20  Wend.  17; 
Draper  r.  Hitt,  43  Vt.  439;  5  Am. 
Rep,  292.  A\'here  a  tender  was  nuiilt.' 
by  letter,  with  a  rcijucst  that  a  rcccip! 
be  returned,  it  was  hehl  that  the  ro- 
quest,  not  being  a  condition,  di'i  n.  t 
void  the  tender:  Jones  v.  Arthurs,  6 
Dowl.  r.  C.  442. 
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But  the  tender  may  bo  upon  such  conditions  as  were,  by 
the  terms  of  the  contract  between  the  parties,  conditions 
precedent  to  be  performed  by  tlie  party  to  whom  the  ten- 
der is  made.*  A  tender  of  the  amount  duo  a  pledgee  is 
not  vitiated  by  a  demand  made  at  the  same  time  for  the 
surrender  of  the  pledged  property.^ 

In  the  case  of  negotiable  paper,  the  debtor  may  demand 
the  surrender  of  the  note,^  and  also  any  collaterals  to  the 
note.'*  But  where  tlie  holder  of  the  note  has  claims  upon 
it  against  other  parties,  the  debtor  can  only  require  that 
his  payment  be  indorsed  on  it;  he  is  not  entitled  to  its 
possession.^  A  tender  of  payment  made  by  the  maker  of 
a  promissory  note  on  condition  that  Tie  holder  will  dis- 
miss an  action  against  the  maker  in  no  way  connected 
with  the  note  is  bad."  But  a  tender  made  under  protest 
is  good.^  The  acceptance  of  a  tender  made  upon  a  con- 
dition which  is  distinctly  expressed,  or  necessarily  implied 
from  the  circumstance,  is  an  acceptance  of  the  cor  dition.'* 
It  is  for  the  jury  to  say  whether  a  tender  was  made  con- 
ditionally or  not.** 

Ii.r.rsTUATtoNS.  —  A  teiidin-  of  a  quarter's  rent  is  coupled  with 
!i  (liMuand  of  a  receipt  to  a  i):irtieular  day,  it  being  disputed 
whether  one  or  two  quarters'  rent  is  due.  Ildil,  nut  to  bo  o. 
valid  tiMider:  Finch  \.  Miller,  5  Com.  1>.  128.  A  share-hoid^r 
ill  a  coni[)any,  who  had  presented  a  po'ition  for  v.'indin<£  up, 
otVered  to  pay  th(^  amount  (hie  fr.mi  liim  ibr  calls,  if  the  direc- 
tors would  undertake  not  to  deal  witli  the  money  pending  the 
jH'tition.  //(■/(/,  that  the  tentler  was  void:  Lire  !>tc<ttii  !>l(iL-cr 
C'K,  L.  II.  1')  J'^[.  41G.  A  held  a  mortgage  to  seeure  a  note, 
but  had  lost  the  note.  B,  the  mortgagor,  tendered  j)aynient, 
l)ut  demanded  the  note  as  a  condition,  and  refused  to  take  a 
rceeipt  or  a  discharge  of  the  mortgage.     Held,  tiiat  there  was 


'  Storey  v,  Krewson,  55  lud.  307; 
Wlieelooii  i\  Tanner,  lit)  N.  Y.  481. 

-  Liuinhboroueh  c.  McXevia,  74  Cal. 
2r)0;  .')  Am.  St.  Rep.  4;JJ. 

^  Wdder  V.  Seelye,  8  Barb.  40S; 
Sterey  ('.  Ki'ewsoii.  ;");")  lud.  3i)7;  Siuitii 
r.  Itoekwcll,  '2  Hill,  4S-_';  C'alinu  i\ 
Bank,  7  N.  Y.  457;  iStrad'ord  v,  Welch, 
69  JS.  H.  40. 


*  Ocean  Nat.  Bank  v.  Fant,  50  X.  Y. 
474;  Cass  v.  lligenbotam,  100  N.  Y. 
248. 

^  1 1  argons  r.  Lahens,  3  Sand.  213. 
«Rose  v.  Duncan,  49  lud.  2t)l). 
■  Scott  V.  K.  B.  Co.,  L.  R.  1  Com.  P. 
59(J. 

•^  Lee  V.  Dodd,  20  Mo.  App.  271. 

•  Marsdeu  v.  Goole,  2  Car.  &  K.  133. 
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no  legal  Lonclor:  Ilolfon  v.  Brown,  18  Vt.  224;  46  Am.  Dec.  149. 
A  creditor  called  on  his  debtor  to  receive  payment  of  the  debt. 
While  he  was  counting  the  money,  the  debtor  told  him  his  claim 
was  extortionate,  whereupon  the  creditor  left  the  premises. 
Held,  that  the  tender  was  invalid:  Harris  v.  Mulock,  9  How.  Pr. 
402.  One  gave  his  promissory  note  for  sixty  dollars,  payable 
in  neat  stock  at  a  certain  day  and  place;  and  meeting  the  credi- 
tor on  the  day  of  payment  at  another  jilace,  told  him  that  the 
stock  was  ready  for  him  on  a  neighboring  farm,  providing  he 
would  take  forty-eight  dollars'  worth  in  full  for  the  note,  deny- 
ing that  any  more  was  due;  which  the  creditor  refused,  asking 
"why  he  did  not  bring  on  the  cattle,  if  he  had  any."  Hcfil.  tiot 
a  good  tender:  Brown  v.  Gilmore,  8  Me.  107;  22  Am.  Dec.  22'). 
D.  purchased  some  oats  of  F.,  who  took  goods  worth  ^41.78  in 
part  payment.  D.  tendered  $170  to  F.,  telling  him  that  if  he 
took  .floO  of  the  amount,  it  closed  the  whole  business,  and  if 
he  took  the  $170,  it  settled  the  oat  business,  and  left  the  account 
for  the  goods  standing.  Held,  that  D.  merely  explained  his 
tender,  without  attaching  any  condition  to  it:  Foster  v.  Drew,  o'J 
Vt.  51. 

§  2534.  Waiver  of  Tender  or  of  Defects  in. — A  tender 
may  be  waived  by  the  creditor,  either  expressly  or  im})li- 
edly;^  as  whore  he  states  that  notliing  is  due  him,  and 
that  he  will  acco])t  nothing,^  or  says  simply  that  ho  will 
not  receive  the  money  or  chattels.'^  Though  a  debtor 
oflers  to  pay  a  debt  with  the  ability  to  do  so,  yet  if  the 
creditor  proposes  to  let  it  remain,  and  the  debtor  consents, 
and  retains  the  money,  this  is  a  waiver  by  the  debtor  of 
his  tender;  and  he  cannot  afterwards  set  it  up  in  his  d-j- 
fense.'*  So  where  a  party  designedly  absents  himself  iVoiii 
home,  or  avoids  the  debtor,  in  order  that  a  tender  shall  not 
be  made  to  him,  this  will  excuse  a  tender.^  Where  a  mort- 
gagor tendered  the  amount  of  the  principal  in  bank clioiks, 
which  the  mortgagee  refused  to  accept,  and  two  days  iliore- 
after  returned  with  the  amount  in  cash,  and  attempted  to 


'  Holmes  ?'.  Holmes,  12  Barb.  KU; 
!f  N.  V.  ifS);  Thome  r.  Moslior,  'JO  X.  J. 
Jvj.  .Vj;};  H.iskcll  r.  lirewur,  1 1  Me.  'JSo. 

-'  i.iicy  /•.  Wilson,  -J-i  Mioh.  47'J. 

*  Hullingiir  r.  Kilts,  (i  Bark  '273; 
BrewiT  r.  FkMiiing,  51  Pa.  St.  lO'J; 
Terrell  v.  Walker,  (m  N.  V.  91;  We.s- 
liiig  V.  Nooaau,  31  .Misu.  5'J'J;  Hazard     Hall  v.  \Vliittier,  10  K.  1.  oSO. 


V.  Loriiig,  10  Cush.  207;  Uorsey  r.  ISir- 
h.'c,  Litt.  Sel,  Cas.  2U4;  12  Am.  1»lO. 
2'.)(i. 

'  Terrell  v.  Walker,  <)■")  N.  C  91. 

*  Soutliworth  V.  .Smith,  7  Cash.  .'SiM: 
(lilinore  r.  Holt,  4  I'iek.  2r>7;  Nn\(.^c. 
Clark,  7  Paige,  17;i;  .S2  Am.  Duo'.  O'JU; 
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enter  the  mortgagee's  house,  saying,  "I  have  the  money, 
and  want  the  mortgage,"  but  was  thrust  out  by  the  mort- 
gagee, it  was  held  that  this  was  a  good  tender.*  An  ex- 
plicit refusal  by  one  party  to  perform  a  contract  relieves 
the  other  from  all  obligation  to  tender  performaiico." 

A  defect  in  a  tender  is  waived  by  tlie  creditor  refusing 
to  receiv^e  the  thing  tendered  on  some  other  ground  than 
that  which  he  afterwards  sets  up  as  a  defect  in  the  tender.^ 
Thus  a  tender  in  money  not  legal  tender  is  good  where  tlie 
creditor  objects  to  the  amount,  and  not  to  the  quality,  of  the 
tender,*     So  in  the  following  cases  the  defect  in  the  tcmler 
was  held  to  have  been  waived  by  the  creditor,  viz.:  AVhcre 
I'le  money  was  not  produced,  but  the  creditor  objected 
that  the  amount  was  not  sufficient;'^  where  a  receipt  was 
demanded,  but  the  creditor  objected  that  a  greater  amount 
\'as  due;*  where  the  creditor  refused  to  accept  the  money, 
bit  afterwards  refused  to  return  it;^  where  the  tender  was 
not  in  time,  but  the  creditor  objected  to  it  on  another  and 
an  untenable  ground;**  whore  bank  notes  were  otTered  in 
payment,  and  the   payee  said  he  would  as  soon  receive 
them  as  specie;'  where  there  was  no  demand  for  a  count 
of  the  gold,  which  was  brought  in  a  bag,  and  no  objection 
was  made  that  there  was   not  enough,  and  the  i)erson 
making  the  oITer  swore  that  he  thought  there  was  sufli- 
cient  if  it  was  all  gold,  and  nothing  but  gold  fell  cut  of 
ilie  bag  when  it  was  0})ened.'° 

Illustuatioxs.  —  A  offered  to  ])ay  money  to  ?>,  holding  lier 
piu'so  in  her  liand  in  sight  of  H,  who  saw  the  {)urse,  hut  not  tlio 
bills.  A  opened  the  i)urse,  and  was  in  the  act  of  taking  out  the 
bills,  but  stopped  on  account  of  the  refusal   of  13  to  reeei\'o 


'  Shari)  ■»■  Todil,  .SS  N.  J.  Eq.  324. 
^Skiinier  r.  Tinker,   ;U  H.uh.   IvS.'?; 


*  Pdlglass  V.  Oliver,  2  t'roinp.  &  J.  15. 
•■  Uicluii-dsou  i:  Jackson,  h  Meus.  & 


Xuwcoml)   ('.   Hrackc'tt,  lii  Mass.   llil;  \V.  2lt8. 

IVist  i:  (iarniw,  IS  Noh.  »iS2.  '  Rogers  r.  lliitter,  11  (Jray,  410. 

MVlielau  r.  Reilly,  til  Mo.  ot).").  MIoiiUl  r.  Banks,  S  Wen.l.   JtL';  24 

*  I'dlglass  V.  Oliver,  2  ('ronip.   &  J.  Am.  Dec.  !)().     Sie  Friuss  r.  Hitler,  24 

l.i;   Joiics   V.    Arthur,    8    Dowl.    442;  N.  V.  ;{t!7;  ,S2  Am.  Dee.  308. 

Hull  ,".  Stanley,  5  Yerg.  ID'J;  2G  Am.         "Wheeler  ,:  Knagg-;,  8  Oiiio,  IG'J. 

Dec.  2G3.  >•  Couway  v.  Case,  22  111.  127. 
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the  money.  Held,  an  excuse  for  not  making  the  tender:  TJiorne 
V.  Moshcr,  20  N.  J.  Eq.  257.  A  purchaser  of  land  at  ten  thou- 
sand doHars,  on  the  day  for  delivery  of  the  deed  and  payment, 
sought  the  vendor,  both  at  her  place  of  business  and  of  resi- 
dence, but  failing  to  find  her,  and  believing  her  to  be  evading 
his  tender  of  payment,  and  that  it  was  not  safe  to  take  such  a 
sum  home  with  him,  deposited  it  in  a  bank  at  six,  p.  M.  On 
his  way  home  after  dark  she  met  him,  tendered  the  deed,  und 
made  a  demand  for  the  purchase-money,  with  which  he  could 
not  then  and  there  comply.  Held,  a  valid  tender:  Hall  v, 
Whlttier,  10  R.  I.  530. 
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appointed  by  tlie  contract.*  If  made  by  a  person  acting 
■\vitliont  authorit}^  it  becomes  valid  on  his  afterwards  re- 
ceiving autliority.''  Payment  does  not  import  delivery  of 
money;  it  may  be  made  in  pro2>erty  or  other  securities.'' 
A  party  relying  on  or  pleading  payment  must  prove  it. 
It  is  a  defense  peculiarly  within  his  knowledge.''  Where 
one  of  whom  a  suir  f  money  is  demanded  states  that  lie 
pays  it  only  on  cert..in  conditions,  the  demandant  receiv- 
ing it  and  remaining  silent  will  be  presumed  to  have 
acquiesced  in  the  conditions.® 

A  debtor  is  entitled  to  be  satisfied  of  \he  authority  of  a 
person  demanding  payment  before  complying  with  tlio 
demand,  and  a  refusal  upon  that  specific  ground  is  justi- 
fiable.'' The  possession  of  a  signed  receipt  is  sufficient 
evidence  of  the  authority  to  demand  payment  of  the  re- 
ceipted liability,  if  the  receipt  is  signed  by  the  proper 
person,  and  a  demand  under  such  authority  is  equivakiit 
to  a  personal  demand  by  the  signer  of  the  receipt.'' 

If  the  payment  is  not  made  at  the  proper  time,  tlie 
creditor  has  a  claim  against  the  debtor  for  damages  fur 
the  breach  of  the  contract.  Tl>ese  damages  are,  as  a  rule, 
merely  "nominal,"  but  they  give  the  creditor  a  ri  ;lit  of 
action.*  If  the  creditor,  before  commencing  an  action, 
accept  the  amoiant  of  his  debt  in  satisfaction,  he  cauiKil 
afterwards  sue  fur  the  merely  nominal  damages  for  tlir 
detention.'"'     But  after  an  action  ha>  ])een  couimeiiccil,  a 

'  The  fact  tliat  a  Jobtin'  lias  had  the  by   a    jiuilicial   procu.s.s   whicli   ciirrii',-- 

neaii.s  of  ii:iyiiig  his  di^ht  is  not  ovi-  Mith  it  i  Jii,':  in  rr,  ii.s  hutwuon  i.-r(iliiiii- 

•Ic'ia'o  ti'iK!    1:4  to  sliow  that  ho  lias  paiil  and  ik'litor,   dostriii'tioii   of   pfniii'ity, 

it.      But  til     fact  tliat  hf  has  not  liad  without    thii    dt-litoi's    faidt,   wmlis  a 

tlie  iiiuaiir-  A  ith  which  to  pay  it  is  ad-  paynitiit  of  the  dtht  to  the  cxiciit  o! 

niissihle  evidence  toiidiiiL;  to  show  that  its    v&iue:   Uill  r.    I'ackar'!,   4  \\iii«;, 

he  has  not  paid  it:  Atwood   v.  Soott,  271. 
9!)  Mass.  177;  W-i  .  un.  Dec.  728.  *  VV.,Itrc  r.  Wall,  (I'J  Ala.  -Jl. 

-  N'rooaii    V.    Vail    Hoiiio,    10  Paige,         ''Hall*'.  Holdeii,  ll(i.M;is>.  17-. 
54'.h  42  Am.  I>ec.  it4.     raynieiit  hy  a         "^  Xash  r.    Union  Mat.  Ins.  t\i.,  4!) 

strniiijiT  extiiij^nishes  the  iobt:    Harri-  Me.  .'U.S;  0!)  Am.  bee.  0."). 
son  ■•.  (licks,  1  lort. -firfS;  27  Am.  Dec.         '  Nash   r.   Union  Mut.  lus.  Co.,  4:J 

G'M;  Union  Trust  (.'o.  r.   li.  R.  Co.,  (J;{  Me.  ;j4:i;  (lit  Am.  Dec,  ti.'). 
N.  Y.  XI 1;  20  Am.  Kep.    41.  *•  J.eake  on  Contracts,  SS.y 

■*  Ryan  t:  Dnnhni,  17  111.  4'J;  GIJ  Am.         "  Heaunicut  v.  (ireathead,  2  Coin.  B. 

Dee.  'S'M.     Wiiere  property  is  suizctl  404. 
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§§  2530,  2537 


payment  of  the  debt  only  afTords  no  answer  to  <he  olaim 
to  nominal  damages  for  the  detention  and  to  the  costs, 
and  the  plaintilf  may  proceed  to  recover  them.* 

§  2536.  Payment  of  Less  than  Sum  Due. — raymcat 
of  a  less  snm  in  satisfaction  of  a  greater  liquidated  debt 
then  due  operates  only  as  a  discharge  pro  tanto,  and  can- 
not in  law,  even  if  so  accepted  by  the  creditor,  discharge 
the  whole  debt,  without  a  release  of,  or  some  valid  consid- 
eri'.tion  for  abandoning,  the  residue.'^ 

S  2537.    Payment  by  Giving  Negotiable  Note  or  Other 

Security. — The  giving  and  accepting  of  a  negotiable  or 
otlier  security  —  a  bill  or  note —  for  a  debt  operates  gen- 
erally as  a  conditional  payment.''  The  remedy  on  the 
original  debt  is  suspended  until  the  maturity  of  the  note.'* 
But  if  not  paid  at  maturity,  the  original  debt  is  revived, 
or  if  only  partially  paid,  it  is  revived  as  to  the  residue.^ 
If  paid  in  full  when  due,  the  original  debt  is  paid,  and 
the  payment  of  the  note  may  be  pleaded  as  payment  of 
the  (Icbt.^  The  creditor,  however,  cannot  succeed  in  an 
action  for  the  debt  without  showing  that  ho  has  used  due 
diligence  in  obtaining  payment  of  the  note,''  But  the 
liill  or  note  may  be  given  to  and  accepted  by  the  creditor 
ill  satisfaction  and  discharge  of  the  debt,  in  which  case  if 
it  is  not  paid,  the  original  debt  is  not  revived,  but  the 
remedy  must  be  upon  the  note.** 
In  England  the  rule  is,  that,  whether  a  bill  or  note,  or 

■'Xcisotti  V.   Page,  10  Com.  B.   (U!?;     v.   Harptr,    1   Md.    110:  54  Am.    Dec. 
(nuk  /•.  H.iiiewell,  II  Ex.  iM,");  2")  L.  J.  


G44:  Wiustoil  liatik  r.  Webb,  81)  N.  Y. 
3'jr>;  100  Am.  Duo.  4:55. 

''Tliunie  i\  Smith,    10  Com.  B.  (mO. 
'  Cocliran   r.  Wheeler,  7  N.  11.  L'0'2; 
26  Am.  Due.  7:i2. 

■"  Lewis  v.  Lystur,  2  Cromp.  M.  &  R. 

701;  Sard  r.    Khotlus,    1    Muos.   &   W. 

l.">:5;   Apthori)  /•.  Shupard,  Quin.  2ilS;  1 

Hi'unnn  Sii.itli,  2(;ill  &  J.  4t);{;  20     Am.    Due.  (i;  Wolf  r.  Fink,   1   I'a.  St. 

Am.  !).(•.  4.V_>.  4:{.');  44  Am.  Dec.  141 ;  Costar  c.  Davics, 

;  li-PlO  r.  Mosher,  4S  X.  Y.  T-LS.         S  AiU.  2i:V,  40  Am.  Due.  :U  1 ;  Ralston 

'  t^uiliiiau  u.  Goueh,  1  Esp.  4;  Miidd    v.  Woo  Ij  15  111.  ir)0;  5S  Am.  Dec.  004, 


Kn.  71;  Ash  V.   PoiippeviUe,  L.  R.  3 
ti.  J'.  Mi;  'M  L.  J.  Q.  li.  55. 

-  ^eu  j)os/,  Aeeord  and  Satisfac- 
tion, ami  cl;aptur  on  Consideration, 
ivhfp'this  t(!piu  isdisciissud  at  luniitli. 
>i"  Luiigwortli  V.  Askren,  15  Ohio  St. 

o;o. 
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other  security,  given  by  a  debtor,  or  by  one  of  sevcrul 
joint  debtors,  or  by  a  third  person,  bo  given  and  acce[)te(I 
in  absolute  payment  and  satisfaction  of  the  debt,  or 
whether  it  be  given  and  accepted  on  account  of  and 
merely  as  conditional  payment,  depends  upon  the  inten- 
tion shown  by  the  parties  in  the  transaction,  and  is  a 
question  of  fact;  the  presumption  being  that  such  a 
transaction  is  intended  to  operate  merely  as  a  conditional 
payment,  with  a  recourse  to  the  original  remedy/  Tliis 
rule  is  followed  in  a  number  of  states.'^  On  the  otlicr 
hand,  in  other  states,  it  is  held  that  the  giving  of  a  note 
is  p'ima  facie  an  absolute  payment  and  discharge  of  the 
debt.^     In  New  York,  it  is  held  that  a  note  given  for  a 

'  Leake  on  Coutracta,  803.  "Tlie  4.V2:  Patapsco  Ins.  Co.  v.  Smith,  (i  H;ir. 
debt  may  be  considcreil  as  actually  &  J.  IGU;  14  Ain.  Doc.  2t)S;  C'lii|i]i.r 
paid  if  the  creditor,  at  the  time  of  ri'-  v.  Union  ]5ank,  7  Har.  &  J.  II'.';  Iii 
cciving  the  note,  has  af^reed  to  take  it  Am.  Dec.  '2i)4;  Ro(mI  v.  Van  (Tstr:i.Mil, 
in  payment  of  the  debt,  and  to  take  1  \\'uud.  4'24;  lit  Am.  Dec.  a'J'.t;  Folk 
upon  himself  the  risk  of  the  note  being  v.  Wilson,  Ul  Md.  ilol;  SIJ  Am.  Dec. 
paid,  or  if,  from  the  conduct  of  the  5!)!1;  llarne.s  v.  I'lereo,  41  .Md.  li.'il: 
creditor  or  the  special  circumstances  (Jlenn  v.  Smith,  2  (Jill  &  J.  4'.'.'!:  I'O 
of  the  case,  such  an  agreement  ia  Am.  Dec.  45'J;  In  re  D.ivis,  S  Wlimt. 
legally  to  be  implied.  But  in  the  ab-  5U0;  34  Am.  Dec.  574;  Wyman  '•.  l!u', 
sence  of  any  special  circumstances  11  Gill  &  J.  41();  37  Am.  Dt'c.  70; 
throwing  the  risk  of  the  note  upon  the  Larrabee  r.  Talljot,  5  (till,  4'J();  -l(i  Am. 
creditor,  his  receiving  the  note  in  lieu     Dec.  (537;    Mosus   i'.   'i'rice,  'Jl   <li',itt. 

5i3(J;  8  Am.  Kip.  (iO!);  Tyner  r.  Stodiis, 
11   Ind.  '_"_';  7t    Am.    Dee.  311;  lliU  -•. 
Slocpor,    Ti^^    Ii)d.   '2v.'4;    Bri^,tnl   (',>.  /■. 
I'robasco,  04  Ind.  414;  niuut  r  Walk,  r, 
11  Wis.  334;  78  Am.  Dee.  7U;);  Maltu- 
son  i:  Ellsworth,  33  Wis.  ;"()•_';  1+  Am. 
Rci>.  7<"'ll;  lloelUiuger  i\  Wells,  17  \\\<. 
\Veymouth  o.  Sanburn,  43  N.  II. 
80  Am.  Dee.    144;  Yates  r.  U.n- 
aldson,  5  .Md.  3S!);  (il   Am.  Dec,  M; 
Borry  r.   Grillin,    10  Md.  '-'7;  di)  Am. 
Dec.  123:  Crary  v.  Bowers,  "JO  Cal.  V; 
Caldwell  r.  Hall,  4'.)  Ark.  508;  4  Am. 
St.  Hep.  (')4.      It  is  the  same  where  a 
new  note  is  given  in  satisfa<'tioii  nl  a:i 
old  one:  Hart  v.  Bollei',  1")  S,  rg.  i^  i!. 
102;  10  Am.   Dec.    530;  Hull'  r.  Colu, 
45   Ind.    304;   Albright   v.  (Irilliii,  75 
Ind.  188.     And  if  the  new  security  is 
a  mortgage,  and  not  a  note:  Ai.'islif  r 
AVilsiiM    7  Cow.  002;  17  Am.  Dix.  .m:.'. 
■'  Aiitlioi-p    11.    SlK'i)arcl,   (,>uiii.   -I'"*; 
1  Am.   Dec.   0;  Thaelier   »•.    I  »iiisiiii'iv, 
5  Mass.  2!M);  4  Am.  Dee.  1)1:  I'.uli  i;;. 
V.  Brock,    113  :\la.ss.    I'Jo;  .Maiacl}  (. 


of  present  payment  of  the  debt  is  no 
more  than  giving  an  extended  credit, 
or  giving  time  for  payment  on  a  future 
day,  in  consideration  of  receiving  this 
species  of  security.  Whilst  the  time 
runs,  payment  cannot  legally  be  en- 
forced, but  the  debt  continues  till  pay- 
ment is  actually  made;  and  if  payment  ()3 
be  not  made  when  the  time  has  run  17 
out,  payment  of  the  debt  may  be  en- 
forced as  if  the  note  had  not  been 
given":  Sayer  v.  Wagstaff,  5  Beav, 
423. 

■^  Muldon  V.  Whitlock,  1  Cow.  290; 
13  Am.  Dec.  533;  Nightengale  v. 
Chaffee,  12  R.  I.  009;  23  Am.  Rep. 
531;  Murray?'.  Gouverneur,  2  Johns. 
Cas.  438;  1  Am.  Dec.  177;  Holmes  v. 
De  Camp,  1  Johns.  34;  3  Am.  Dec. 
293;  Toboy  v.  IJarber,  5  Johns.  68;  4 
Am.  Dec.  320;  Johnson  /•.  Weed,  9 
Johns.  310;  0  Am.  Dec.  279;  JatlVey 
r.  (^orni-sh,  10  N.  H.  50,');  Thomas  v. 
Kelley,  3  Rich.  (X.  S.)  210;  10  Am, 
Rep.  710;  Frisbie  v.  Learned,  21  Wend. 
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pre-existing  debt  is  not  presumed  to  be  a  payment  thereof; 
but  wliere  the  note  is  given  contemporiuieou.sly  with  the 
debt  it  is.*  In  some  states  it  is  held  that  if  ihe  note  bo 
that  of  a  third  person,  and  not  of  tlie  debtor,  satisfaction  is 
presumed.'^ 

Wliere  the  creditor  of  a  partnership  agrees  to  accept  the 
individual  note  of  one  of  the  partners  for  the  linn  debt  it 
extinguishes  such  debt.'  But  the  mere  taking  of  such 
security  does  not  discharge  the  firm  debt,  in  the  absence  of 
circumstances  showing  such  an  intention.''  A  note  is  evi- 
dence of  a  settlement  of  all  demands  between  the  parties 
prior  to  its  date.'^  A  bill  or  note  may  be  delivered  and 
accepted  merely  as  a  collateral  security  for  a  debt,  with- 
out suspending  or  affecting  the  remedy  for  the  debt  dur- 
ing its  currency.^  At  common  law,  where  the  debt  is  a 
specialty,  or  on  a  contract  under  seal,  the  giving  of  a  bill 
or  note  does  not  suspend  the  remedy,  but  is  considered 

McHce,  6  Mass.  142;  4  Am.  Doc.  105;     Dec.  .SOO;  Gihson  v.  Toboy,  46  N.  Y. 
Variier  v.  Nohlehoroiigh,   2  Me.   121;     (iS?;  7  Am.  Hep.  3117.    Coiitni.  Barelli 


11  Am.  Dec.  48;  Butts  v.  Dean,  2  Met. 
7();  35  Am.  Doc.  381);  Wyman  v. 
Faheiw,  111  Mass.  80;  Melledge  v. 
Boston  Iron  Co.,  5  Cush.  158;  51  Am. 
Dee.  51);  Bunker  v.  Barron,  79  Me.  02; 
1  Am.  St.  Uep.  282;  Desoailillas  v. 
Jlari-is,  S  Me.  21>8;  liilmore  c.  Hussey, 


?'.  Brown,  1  McCord,  441);  10  Am.  Dec. 
083. 

"  Arnold  V.  Camp,  12  Johns.  409;  7 
Am.  Dec.  328;  Van  Epps  v.  Dillaye,  6 
Barb.  244;  Kay  burn  ik  Day,  27  111. 
413;  Powell  v.  Charless,  34  Mo.  485; 
Bonnell    v.    Chamberlain,    26    Conn. 


12  Me.  418;   Nowhall    v.    Ilussey,    18  487;  Towers  v.   Stall,   29  Pa.   St.  05; 

Mo.  249;  .36  Am.  Dec.  717;  Comstoek  Nicholls    v.    Cheirs,    4    Snood,    229; 

/•.  Smith,  23  Me.  202;  Fowler  /•.  Lud-  Leauh  v.  Church,  15  Ohio  St.  169. 

wi>;,  34  Mo.  455;  Milliken  v.  White-  *  Patoshall  ?>.  Althorp,  Quin.  179;  1 

Imuse,  49  Mo.   527;  I'aiiie  v.  l)winal,  Am.  Dec.  3;  Bonnell  v.  Chamberlain, 

,"):5  Me.  52;  87  Am.  Doe.  533;  Ward  v.  26  Conn.   487;  Powell  v.  Charless,  34 

])imi'iio,  56  Mo.  151;  Palmer  v.  Elliott,  Mo.  485;  Kreel  v.  Bridgors,  IS  Alisa. 

1  Clilf.   63;  Hutchins  v.  Olcott,  4  Vt.  612;  xMillerd  v.  Thorn,  56  N.  Y.  406. 

541);  24  Am.  Doc.  034;  Porrin  v.  Koone,  *  Lake  v.  Tyson,  6  N.  Y.  461 ;  Sher- 

11)  Me.  355;  37  Am.  Dec.  759;  Bangor  man   v.    Srclntyro,    7    Hun,    592;    De 

?'.  Warren,  34  Me.   324;  5()  Am.  J)ec.  Friest  v.  Bloomingdalc,  5  Donio,  '-104; 


C57;  Sluinnvay  i\  Heed,  34  Mo.  500; 
5()  Am.  Dec.  679.  But  see  Strang  v. 
Hir^it,  (il  Me.  1. 

I  Noel  V.  Murray,  13  N.  Y.  167; 
Wliitbeck  ?;.  Van  Ness,  UJohiis.  409; 
G  Am.  Doc.  .383. 


Dutcher  v.  Porter,  63  Barb.  20;  Kin- 
man  r.  Cannefex,  34  Mo.  147;  Smith 
V.  Bissoll,  2  C  Greene,  279;  Botl'ar- 
diek  r.  llaleigh,  11  Ind.  136;  Gaskina 
r.  Wells,  15  Ind.  253.  Contra  in 
Illinois:    Aiikeny   v.    Pearce,    IJreese, 


-Wright  V.   Crockery  Ware  Co.,   1  2S9;    12   Am.    Dec.    174;    Crabtree   v. 

N.  11.  281;  8  Am.  Dec.   6n;  Whitney  Rowland,  33  111.  421. 

)'.  (low,  20N.  H.  351;  Snuth  v.  Bett-  '■  I'riiig    r,   flaikson,    1    Harm   &  C. 

gill',  68  Ind.   254;  34  Am.   Rep.    25(5;  14;  J.llu-^   v.  Johnson,   3  Watts  &  S. 

8tall'ord  V.  Bacon,  1  Hill,  532;  37  Am.  276;  38  Am.  Dec.  760. 

«... 
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only  as  collateral  security.'  The  acceptance  of  a  deed  of 
land  in  payment  of  a  debt  is  a  bar  to  an  action  for  the 
debt,  and  if  the  title  be  defective,  the  creditor  must  look 
to  his  warranty."  So  an  absolute  conveyance  of  real 
estate,  made  to  secure  a  debt  in  fact,  is  })aymentp7'o  land) 
of  the  debt.''  One  who  accepts  "certilicates  of  indebted- 
ness" instead  of  money  in  payment  of  his  demand  agjun^t 
the  government  cannot  afterwards  recover  the  difference.^ 
An  order  not  negotiable,  for  the  payment  of  money,  and 
which  has  not  been  paid  or  accepted  by  the  drawee,  is 
not  a  payment  or  extinguishment  of  a  precedent  debt.^ 


§  2538.  Payment  of  Negotiable  Paper.  —  Payment  by 
the  maker  of  a  note  or  the  acceptor  of  a  bill  will  operate 
as  a  discharge  of  it,  so  that  it  will  bo  no  longer  negotiu- 
ble.*^  Whether  a  stranger  to  a  note  who  takes  it  buys 
it,  or  pays  and  extinguishes  it,  depends,  ordinarily,  on  tho 
circumstances  surrounding  the  transaction.'^ 

§  2539.  Payment  in  Forged,  Invalid,  or  Worthless 
Notes.  —  If  the  bill  or  note  given  for  a  debt  be  forged  or 
invalid  for  any  reason,  or  worthless  by  reason  of  insol- 
vency, or  known  by  the  debtor  to  be  valueless,  the  credi- 
tor may  repudiate  the  payment  altogether,  treat  it  as  a 
nullity,  and  without  taking  any  steps  to  obtain  pa3Mneii( 
of  the  note,  and  without  giving  any  notice  of  dishonoi-, 
recover  the  debt.**     The  rule  is  the  same  as  to  forgcid  or 


'  Worthin;;toa  v.  Wigley,  3  Bing. 
N.  C.  454;  Davis  ?-.  Gydo,  '_'  Ad.  &  E. 
b2;i;  Costulo  V.  Cave,  2  Hill,  jj2S;  '27 
Am.  Ucc.  4U4.  See  Judge  r.  Fisko, 
2  Spear,  4:{(i;  42  Am.  Duo.  380;  Bel- 
shaw  V.  BiLsh,  11  Com.  B.  204,  the 
court  saying:  "The  cases  in  wliieh  the 
giving  of  the  bill  has  been  held  not  to 
susjjend  the  remedy  on  a  demand  by 
syeeialty,  or  for  rent,  nuiy  be  aecounted 
f(n'  on  the  ground  that  the  legal  im- 
plication of  an  agreement  that  tho 
bill  shall  operate  as  a  conditional  pay- 
ment does  not  arise,  when,  if  it  did, 
the  jjlaintitF  would  be  deprived  of  a 


better    remedy  than   an  action   on  a 
bill." 

*  Miller  r.  Young,  2  Craiieh  f.  C. 
5:5;   Hays  *•.  Smith,  4  111.  427. 

=<  Fales  r.  Koynolds,  14  Me.  8!). 

*  (Jibbons  V.  United  .States,  2  Ct,  uf 
CI.  421. 

*  Hoar  V.  Cluto,  15  Johns.  224. 

"  American  Baidi  v.  Jenness,  2  .Mot. 
28S. 

■  Wileoxon  v.  Logan,  91  N.  C.  441). 
And  see  ante,  Title  Negoti.'.lile  lustru- 
meuts. 

■"  Cun-ly  r.  Marriott,  1  Barn,  ct  Al-l. 
ODO;  Markle  v.  Hatlicld,  2  Jolm.s.  4.'in 
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2  Mot. 


lohns.  2-24, 
leiiuess, 

91  N.  C.  440. 

[g(,tio.l»lo  IiHtru- 

,  1  Barn,  c^  .\'l;'l' 
Id, '2  Johns.  4.)'; 


wortlilcss  bank  bills  or  counterfeit  coin.'  But  a  party 
who  innocently  nitikes  payment  in  a  counterfeit  bank  bill 
or  in  s]turious  money  is  protected  if  the  ]»ayeo  does  not 
return  it  to  iiim  witliin  a  roasouablo  time.*  What  i^  a 
reasonable  time  depends  upon  tlio  facts,  the  question 
of  negligence,  under  the  circumstances,  being  for  the 
jury  to  decide."  Six  montlis  has  been  held  an  unreason- 
able time;*  so  has  two  months;®  so  has  ton  days." 

The  bills  of  an  insolvent  bank  are  no  satisfaction  of 
till!  deltt,  though  at  the  time  of  payment  neither  party 
was  jiware  tluit  the  bank  had  failed.''     But  the  loss  falls 


.•?  Am.  Dec.  440;  Bank  v.  Smith,  5 
(.'(inn.  71;  \^  Am.  Dec.  37  (Uolicrts 
)•.  Fisher,  43  N.  Y.  l.W,  '.i  Am.  Rep.  tiSO, 
where  the  maker  wa.s  insolvent,  but 
neitlier  party  knew  it);  Hus.sey  v, 
.Sililey,  t;t)  Me.  1^2:  '2'2  Am.  Rep.  u.")7. 
'  Maikle  v.  HatfieM,  '2  Johns.  45"); 
3  Am.  Dec,  44(»;  United  States  v.  Mor- 
gan, 11  How.  ir)4;  Gilman  r.  Peck,  11 
Vt.  r>l();  34  Am.  Dec.  70-2;  Wat.son  v. 
Ciesap,  1  B.  Mon.  VJo;  oli  Am.  Dec. 
r)T'2;  Youn^'  v.  Adams,  G  Mass.  182; 
Miuld  V.  Reeves,  2  Har.  &  J.  3()8; 
lUnisdale  v.  Hortoii,  3  Pa.  St.  330; 
Blaldck  V.  Phillips,  'AS  Oa.  210;  Bank 
)'.  Huehanau,  87  Tenn.  32;  10  Am.  St. 
Kq).  017. 

■^sinuns  f.  Clark,  11  111.  1.37;  Union 
N:it.  Hank  v.  Balden  wick,  45  111.  374; 
I'indall  r.  Hank,  7  Leigh,  017;  Thomas 
r.  Tod.l,  0  Hill,  340;  C'ucier  v.  Pin- 
iiCK'k,  14  Sert,'.  &  R.  50;  Atwood  ik 
('(UMiwall,  28  Mich.  330;  15  Am.  Rep. 
'Jill;  Widgate  r.  Neidlinger,  50  In.l. 
."■JO;  S:inniel.s  r.  King,  50  Ind.  527; 
Luureneehnr'^  Nat.  Hank  ?\  Stevenson, 
51  Ind.  51)4.'  In  Pindall  v.  Bank,  7 
Loij^h,  017,  it  is  saiil:  "The  l)i>Iiey  of 
the  law  recpiires  that  after  the  detec- 
tion of  thcconnterfeit  character  of  the 
iiiouey,  whetlier  coin  or  hank  notes, 
tlu'ie  .siiould  be  no  negligence  or  want 
(li  diligence  on  the  part  of  the  creditor 
Mill)  receives  it  in  giving  information 
ti>  llie  payer  f)f  the  trne  character  of 
till'  niduuy,  and  in  returning  it  to  him 
and  demanding  iiayment.  Indeed, 
justice  to  the  del)tor  re(iuires  it.  By 
i;iviiig  him  tins  notice,  and  returning 
It  tu  Idm  iu  a  reasouablu  time,  ho  will 


bo  perhaps  enabled  to  ascertain  from 
wliom  he  received  it,  and  to  trace  it 
back  from  Inildcr  to  hohler  till  it  sliall 
be  returned  eitlicr  to  tiie  original 
forger,  or  to  him  who  passed  it  know- 
ing it  to  be  counterfeit.  If  the  inno- 
cent receiver  of  the  note  neglects  his 
duty  in  this  respect,  if  he  hohls  it  up 
after  he  ascertains  it  to  be  counterfeit, 
without  returning  it  in  due  time  to  the 
pa}  or,  he  ceases  to  bo  innocent,  or  at 
least  is  more  in  fault  than  tins  innocent 
payer,  and  this  neglect  must  neces- 
sarily atlect  his  remedy." 

''  Hurrill  v.  Watertown  Baidv,  51 
Barb.  105. 

*  Raymond  v.  Baar,  13  Serg.  &  R. 
318:  15  Am.  Dee.  003;  Ricky.  Kelly, 
30  Pa.  St.  530. 

&  Pindall  y.  Bank,  7  T-eigh,  017. 

6  Thomas  /•.  Todd,  0  Hill,  340. 

'  Ontario  Bank  v.  Li:;litliodv,  13 
Wend.  101;  27  Am.  Doc.  'l7'J;  lA>gg  i>. 
Sawyer,  0  N.  H.  305;  Wainwriglit  r. 
Webster,  1!  Vt.  570;  'M  Am.  Dec.  707; 
Crilman  v.  Peck,  II  Vt.  510;  34  Am. 
Dec.  702;  Westfall  r.  BraUy,  10  Oiiio 
St.  188;  75  Am.  Dec.  50'.);  ]''i'ontii;r 
Bank  v.  Morse,  22  Me.  88;  38  Am. 
Dec.  284;  Mau'ee  c.  Carmack,  13  111. 
28'.);  Harley  ?;.  Thornton,  2  Hill  (S.  C  ), 
50'J;  Towusends  v.  Bank,  7  Wis. 
Honore  v.  Coniesnil,  1  .J.  J.  Mai 
523;  Whiter.  (4uthrio,  1  J.  .1.  Marsh. 
503.  Contra,  Jiayard  v.  Skunk,  1 
Watts  &  S.  'J2;  37  Am.  Dec.  441;  I'.d- 
nninds  v.  Diggcs,  1  (iratt.  35'.);  42  Am. 
Dec.  501;  \V'aro  v.  Street,  2  Head, 
001);  75  Am.  Dec.  755;  Corbit  o. 
Bank,    2   Harr.    (Del.)   235;    30   Am. 
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upon  the  receiver,  where  the  bank  suspends  payment 
immediately  after  payment.'  Where  the  note  forged  is 
the  note  of  a  third  person,  the  creditor,  as  soon  as  the 
forgery  is  discovered,  must  offer  to  return  the  note," 
wherever  not  returning  it  would  result  to  the  injury  of 
the  transferrer  of  the  note.^  The  receipt  by  the  vendor  of 
a  chattel  of  the  worthless  note  of  a  third  person,  falsely 
and  fraudulently  represented  by  the  vendee  to  be  solvent, 
is  no  payment,  and  the  vendor  may  maintain  an  action 
for  the  balance  due  according  to  the  bargain.*  So  where 
a  sale  i?  j'or  cash,  but  payment  is  made  in  worthless  se- 
curities, .'it  "nay  be  had  as  though  the  securities  had 
not  been  ;,'•■.  en.®  Payment  by  a  worthless  check  is  not 
])ayment,  una  it  makes  no  difference  whether  the  payor 
was  the  d  \..\vt  r  of  the  check  or  an  indorser.* 


I 


§  2540.  Payment  by  Check. — The  giving  and  accept- 
ing of  a  check  on  a  banker  on  account  of  a  debt  is  equiv- 
alent to  payment,  and  suspends  the  remedy  until  it  has 
beer,  duly  presented  for  payment  and  dishonored.'^  But 
a  bank  check  is  not  payment  of  a  pre-existing  debt  until 
cashed,  without  an  agreement  to  receive  it  as  such,  any 
more  than  a  promissory  note  is  a  payment  of  such  a  dobt.^ 
A  check  received  as  payment,  and  afterwards  paid,  becomes 


Dec.  O!'');  Lowery  v.  Murrull,  2  Port. 
'2S0;  'J7  Am.  l>ec.  051;  Scruggs  r. 
Gass,  8  YcMg.  175;  2!t  Am.  Dec.  114. 
A  piiyiiieiit  of  a  dcljt  due  a  bank  in 
its  own  depreciated  bank  notes  is 
good:  Nortliampton  IBank  «.  IJalliet,  8 
Watts  &  S.  Sfl;  42  Am.  Deo.  2!»7; 
Blount  V.  Windley,  68  N.  C.  1;  12 
Am.  Rep.  01  (i. 

'  Ware  v.  Street,  2  Head,  009;  75 
Am.  Dee.  755.  A  general  agreement 
to  receive  depreciated  paper  in  biisi- 


'  Pope  ;;.  Nance,  1  Stew.  354;  IS 
Am.  Dec.  00. 

*  Vallier  r.  Ditson,  74  Me.  5.5.3. 

^  MonticuUo  V.  (irant,  104  In.l. 
108. 

«  Fleig  r.  Sleet,  43  Ohio  St.  5.S;  51 
Am.  Rep.  800. 

'  Puck  ford  V.  Maxwell,  6  Term  Ki'p. 
52;  Hough  v.  :May,  4  Ad.  &  E.  !l,)4; 
Caine  i\  Coulton,  1  Hurl.  &  C.  704;  ;?2 
L.  J.  Ex.  97;  Cliarles  v.  Black  well,  L. 
K.  2  e.  P.   D.  151;  40  L.  J.   Com.  P. 


nesa  transactions  may  ue  abandoned     308;  Briggs  t».  Holmes,  118  Pa.  St. 'Js.'i; 


by  common  consent  of  the  parties, 
and  after  abandonment,  one  abandon- 
ing party  cannot  hold  the  other  to  it: 
Marine  Bank  of  Chicago  v.  Chandler, 
27  111.  525;  81  Am.  Dec.  249. 

'•'  Pope   V.    Nance,    Minor,    299;    12 
Am.  Dec.  51, 


4  Am.  St.  Rc[).  597;  Wells  v.  M.ini- 
Bon,  91  Ind.  51;  Heartt  ?>.  Rhodes,  0(j 
III.  351.  See  Title  XIX.,  Negotiable 
Instruments. 

*  Barnet  v.  Smith,  30  N.  H.  25G;  04 
Am.  Dec.  290. 


;j**^-^  .:>'3U>*V, 


4202 

payment 
forged  is 
)n  as  the 
,be   notc,- 

injury  of 
vciulor  of 
on,  falsely 
be  solvent, 

an  action 

So  where 
orthless  so- 
irities  had 
tieck  is  not 

the  payor 

and  accept- 
)bt  is  equiv- 
until  it  has 
ored.'     But 
g  debt  until 
as  such,  any 
such  a  debt.' 
aid,  becomes 

1  stew.    354;   IS 

74  Me.  5.^3. 
raut,     104     Inl 

,  Ohio  St.  5S;  51 

■well,  6  Term  Ilci'. 
4  Ad.  &  E.  M; 
lurl.  &  0.  704;  32 
!8  V.  Black  well,  L. 
40  L.  J.  Com.  1 . 
pg,  llSPa,  SfJNV. 
7;  Wells  V.  iM<  "•'•.'; 
artti).  RhoiU's,  tJIJ 
XIX.,  Negotiable 

30  N.  H.  '250;  04 


4203 


PAYMENT. 


§2541 


a  valid  payment  as  of  the  time  when  it  was  given.'  A 
check  druwii  to  another's  order,  indorsed  by  the  hitter, 
and  i")aid,  is  presumptive  evidence  that  its  amount  was 
l^aid  to  the  payee  on  account  of  a  debt  shown  to  have 
existed  at  that  time.' 

§  2541.  Payment  by  Post.  —  If  the  creditor  directs  his 
debtor  to  send  bank  notes  by  post,  and  they  are  so  sent, 
but  are  lost  in  transit,  the  debtor  is  discharged.^  But  to 
charge  the  creditor  with  money  sent  by  mail,  the  debtor 
must  prove  either  the  express  direction  of  the  creditor  to 
send  it  by  mail,  or  a  usage  to  send  it  in  that  way,  from 
which  an  authority  may  be  implied.*  A  general  direction 
by  a  creditor  to  his  debtor  to  remit  money  to  him,  without 
prescribing  the  mode  of  remittance,  does  not  authorize 
the  debtor  to  remit  by  mail  at  tlie  risk  of  the  creditor. 
The  direction  must  be  specific,  both  as  to  the  mode  and 
the  subject  of  remittance,  to  make  it  at  the  risk  of  the 
creditor.*  A  previous  remittance  by  letter  does  not  au- 
thorize a  debtor  to  adopt  the  mode  pursued  ax  that 
instance  as  the  one  by  which  the  creditor  do>^;iros  future 
remittances  to  be  made,  so  as  to  impose  the  risk  of  loss  in 
transitu  on  him.®  Whore  a  debtor  is  authorized  bv  the 
creditor  to  remit  by  registered  letter,  and  he  sends  in  a 
letter  not  registered,  and  tlie  money  does  not  reach  the 
creditor,  the  loss  must  fall  on  the  debtor.' 


'  Hunter  v.  Wctsell,  17  Hun,  1.35;  84 
N.  Y.  549;  36  Am.  Kcp.  544. 

•■'  Masser  v.  Boweu,  29  Ta.  St.  128; 
72  Am.  Dec.  619. 

*  Warwick  v.  Noakes,  Peake,  07. 

*  Burr  V.  Sickles,  17  Ark.  428;  65 
Am.  Dec.  437;  Gurnoy  r.  Howe,  9 
Gray,  404;  69  Am.  Dec.  299;  Buell  v. 
Cliapin,  99  Mass.  594;  97  Am.  Deo. 
58. 


70  Am.  Doc.  .317,  the  court  sayini^: 
"To  absolve  a  debtor  who  traiisuiita 
money  l)y  mail  to  his  creditor  for  the 
payment  of  his  debt  from  the  hazard 
of  loss  in  the  transmission,  it  is  neces- 
sary that  the  remittance  should  be 
made  l>y  the  authority,  express  or  im- 
plied, of  the  creditor,  ami  in  the  man- 
ner and  with  the  precautiouM  prescribed 
liy  him:  Smith's  Mercantile  Law,  528, 


"Gross  V.  Criss,  3  Gratt.  202;  BuriA|529;  Warwicke  v.  Noakcs,  P.eakc,  67; 


V.  Sickles,  17  Ark.  428;  65  Am.  Dec 
437. 

«  Burr  V.  Sickles,  17   Ark.  428;  65 
Am.  Dec.  437. 

'  Williams  y.   Carpenter,  30  Ala.  9; 


-Mr 


awkins  r.  Rutt,  IVakc,  180;  Towns 
end  »'.  iknry,  9  llicii.  318;  3  1'hillip.i 
on  Evidence,   last  ed.,  440,   441,   noto 
ll;2Gp;eid.   Kv.  429,  sec.  52.").     If  it 
is  impossible  tor  the  debtor  to  transmit 
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§  2542.  Payment  by  Setting  ofif  Cross-items.  —  Where 
an  account  is  stated  between  two  parties  respecting 
items  clue  on  both  sides,  and  it  is  agreed  that  the  items 
admitted  on  the  one  side  sliall  be  set  off  against  the 
items  admitted  on  the  other,  so  as  to  leave  the  balance 
only  due,  the  transaction  is  equivalent  to  payment  of  the 
debts  so  set  off,  and  it  may  be  so  pleaded.'  If  the  insured 
is  indebted  to  his  broker,  and  hands  him  a  policy  to  be 
adjusted,  and  the  broker  adjusts  the  polic}'',  debits  the  in- 
surer, and  credits  the  assured,  it  is  a  payment,  unless  the 
assured  dissents  at  the  time.^  But  it  is  essential  that  the 
agreement  shall  be  executed  in  some  wav.*  Thus  where 
it  was  agreed  that  goods  were  to  bo  paid  for  by  the  buyer's 
surrendering  a  note  of  the  seller  held  by  him,  it  was  ruled 
that  this  did  not  operate  as  payment  until  the  note  was 
given  up.''  Payment  to  an  agent  by  acquittance  of  the 
agent's  personal  debt  is  not  payment  to  the  principal.^ 


§  2543.  Receipt — Effect  of  as  Evidence  of  Payment. 
—  A  written  receipt  or  admission  by  the  creditor  of  pay- 
ment of  the  debt  is  prima  facie  evidence  against  him; 
but  unless  it  be  executed  with  the  formalities  of  a  deed, 
it  is  not  conclusive,  and  it  is  competent  for  him  to  con- 
tradict or  explain  it,  and  to  show  that  the  money  was  not 


tlie  money  in  tlic  iniinnor  and  under 
the  prucaution.iry  attendant  cirouin- 
stanees  direeted  by  tlie  creditor,  he 
cannot  make  the  reuiittauee  at  the 
risk  of  the  creditor.  His  autliority  la 
to  remit  in  the  manner  and  uiiiler  the 
circumstances  prescribed,  and  if  he 
remits  witliout  pursuing  tlie  directions, 
he  acts  without  authority.  Like  an 
agent,  he  nnist  pursue  his  authority 
and  strictly  observe  its  limitations  and 
quiililications." 

'  Leake  on  Contracts,  8*^9;  Living- 
ston *'.  Whiting,  ir)Q.  B.  723,  the  court 
saying:  "  i'iie  way  in  which  an  agree- 
ment to  set  one  tlcbt  against  auot'.ier 
of  ecpial  Amount,  and  disciiarge  l)oth, 
proves  a  pica  ol  payment  is  this:  if 
tlie  parlies  met,  and  cue  of  them  ac- 


tually paid  the  other  in  coin,  and  the 
other  handed  back  the  same  ideiiticid 
coin  in  payment  of  the  gross  debt, 
both  would  be  paid.  When  the  pur- 
ties  agree  to  consider  both  debts  dis- 
charged without  actual  payment,  it  li.is 
the  same  etJ'eot,  because  in  couttniiila- 
tion  of  law  a  pecuniary  transaction  is 
supposed  to  have  taken  place  bywhicii 
each  debt  was  then  paid." 

-  Bethuue  v.  Neilson,  2  Cainos, 
139. 

"  Cary  v.  Bancroft,  14  Pick.  315;  25 
Am.  Dec.  393;  Dehon  ?\  Stetson,  ',) 
Met.  345;  Doody  v.  Pierce,  9  AlUn, 
143;  Manville  v.  Gay,  1  ^Vis.  250;  (JO 
Am.  Dec.  379. 

Mlray  r.  White,  108  Mass.  229. 

*  Bostick  V.  Haidy,  30  Ga.  830. 
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in  fact  paid.'     The  words  "received  in   full  payment" 
4ToT  o  ^  '"".  -^-^-^-n>"  or  words  similar  i^  se.^!;, 

r,iiU  to  ti"  ^i  T''  ''''''''''  satisfaction,  when  ap- 

plied to  the  taking  of  a  note  or  other  security.     It  is  a 

de'fe'of  tt  ;:yn.ettTiltl2^^^  ^^'■ 

is  sought  t^^J^^LcZ^lnylMf^^^^  '^Z\lll 
money  expressed  to  be  paid .3  A  receipt  or  acknowledg- 
ment of  payment  made  with  the  formality  of  a  deed 
under  seal  operates  as  an  estoppel  upon  th;  party  mak- 
ing It  as  against  the  party  to  whom  it  is  deliyered'  The 
acknowledgment  in  a  deed  of  the  receipt  of  the  consid- 
e  ation,  like  any  other  receipt,  is  prima  facie  eyidence  that 

butted.'"  ^""  ^"""  ''''^^"^'  ^^^  ^'  "^^^  ^^  re- 

§  2544.    Payment  to  or  by  Joint  Creditors  or  Debtors 

-Payment  to  one  of  several  joint  creditors  dischargees 
the  debt  as  to  all  of  them.«  Payment  by  one  of  C 
debtors  or  co-contractors,  whether  liable  jointly  only  or 
jointly  and  severally,  for  the  same  debt  or  liability,  dis- 
ci urges  all,  and  my  be  pleaded  as  payment  by  i.y  of 

7  r.T  ''  '''''  *^^  '^^^  "^y  '^^  of  t^^  joint 

and  several  debtors  does  not  release  him.«  Money  p.id 
on  a  joint  promissory  note  by  one  of  the  makers  cannot 
afterwards  be  differently  appropriated  by  the  payee  and 
the  holder.'  Pn^ra  facie,  the  note  of  one  debtor  ij  no  dis- 
charge  of  a  joint  debt.-  An  as.signmcM.t  before  maturity 
of  a  joint  and  several  promissory  note  made  by  the  payee 
to  one  of  the  makers  constitutes  a  payment." 


Tobey  V.  Barber,  5  Johns.  68-  4 
Am.  Dec.  3-26;  Uahlon  v.  Whitlock  1 
Cow  2'JO;  13  Am.  Dec.  533;  Keal  Es- 
tate  Bank  v.  Rawilon,  5  Ark.  558 

^  lu  re  Hurst,  1  Flip.  4G2. 

'  Leake  on  Contracts,  902. 

*  Leake  on  Contracts,  904. 

vn'^f7¥*"'r.''-   ^y"-''^"«n«y.  7    Cow. 
'S  V  ^^'rk^^°-  ^^^ ;  ^^«o^  ^'-  Chapin, 
3  N.  Y.  509;  (i7  A.n.  Dec.    C2;  JJua- 
lela  V.  Moses,  12  S.  C.  130, 


^g^^^'''i"''cei-.  Kelsall,  7  Mees.   &  W. 

,/li^^n®,*"\,^^"'*"'^<^*«'    90«;    Cook 
43(J         '  •    "^'    '^^    ^'»-    l^-^c- 

*  Griffith  r.  Orogan,  12  Cal.  317 
iMostr.  Martin,  20  N.  H   4»-'-  .50 
Am.  Dec.  353.  '  ^"^ 

'•  Tyner  v.  Stoops,  11  Ind.  22. 
Gordon  v.  Wansey,  21  Cal.  77. 
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§  2545.  Appropriatioi  of  Payments  —  By  Debtor.  ^ 
Where  a  payment  is  made  by  a  debtor  owing  several  dis- 
tinct debts  to  the  same  creditor,  the  general  rnle  is  that 
the  debtor  has  the  right  to  apply  that  payment  as  he  thinks 
fit;  and  if  there  are  several  debts  due  from  him,  he  has  a 
right  to  say  to  which  of  those  debt  the  payment  shall  be 
applied.*  If  the  creditor  do  not  consent  to  apply  the 
money  tendered  according  to  the  declared  intention  of 
the  debtor,  he  must  then  refuse  it,  and  stand  upon  the 
rights  which  the  law  gives  him.*  If  payment  is  offered 
on  an  account  not  due,  the  creditor  need  not  receive  it, 
but  if  he  does  receive  it,  he  is  bound  to  apply  it  in  accord- 
ance with  the  directions  of  the  debtor.'  But  the  rule 
that  a  debtor  may  appropriate  payments  as  he  pleases 
applies  only  to  voluntary  payments,  and  not  to  those  made 
by  process  of  law.*  To  make  an  appli'  tion  of  a  pay- 
ment, the  person  paying  must  give  directions  before  or 
at  the  time  of  payment.'  Where  an  agent  is  employed 
to  receive  money  for  his  principal,  he  cannot  appropriate 
it  to  the  payment  of  a  debt  due  to  him  from  the  princi- 
pal, without  the  consent  of  the  latter.'  A  debtor  who  has 
directed  payments  made  by  him  to  his  creditor  to  be 
applied  to  the  satisfaction  of  an  illegal  claim  cannot 
afterwards  require  them  to  be  otherwise  appropriated.^ 

Illustrations.  —  A  man  handed  money  to  his  wife,  telling 
her  to  put  it  in  the  bank,  and  that  it  would  go  toward  paying 
a  certain  creditor.     The  wife  afterwards  witiidrew  the  niuncv 


'  Clayton's  Case,  1  Mer.  605;  Mann 
V.  Marsh,  2  Caiiies,  99;  Stone  v.  fSoy- 
niour,  15  Wend.  19;  Seymour  v.  Van 
Slyck,  8  Wend.  403;  Patty  v.  Milne, 
IG  Wend.  557;  22  Wend.  558;  Cham- 
penoes  v.  Fort,  45  Miss.  355;  Lcef  v. 
Goodwin,  Taney,  460;  Vicary  v. 
Moore,  2  Watts,  451;  27  Am.  Dec. 
3'J3;  Pickering  v.  Day,  3  Houst.  474; 
95  Am.  Dec.  291;  Washington  etc. 
Gas  Co.  V.  Johnson.  123  Pa.  St.  520; 
10  Am.  St.  Rep.  553. 

^  Croft  V.  Lumley,  5  El.  &  B.  680; 
Kitchin  v.  Hawkins,  L.  E.  2  Com.  P. 


31.  And  see  Hansen  v.  Ronnsavull, 
74  III.  138;  Keed  v.  Boardman,  I'O 
Pic-k.  440. 

«  Wetherell  r.  Joy,  40  Mo.  325. 

•  Bliickstone  Bank  r.  Hill,  10  Pick. 
129;  Orleans  Co.  Bank  v.  Moore,  112 
N.  Y.  443;  8  Am.  St.  Rei).  775. 

*  Reynolds  v.  McFarlane,  1  Over. 
488. 

«  Morse  v.  Woods,  5  N.  H.  207. 

'  Hubbell  V.  Flint,  15  (iray,  o.'.O; 
Riciiardsoa  v.  Woodbury,  12  Cusli. 
279;  Caldwell  v.  Wuutworth,  14  N. 
U.  431, 
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from  the  bank  and  used  it.  Tlio  husband  died.  Held,  that 
there  had  bcun  no  sucli  specific  appro{)riati()n  of  tho  money  as 
to  onahlo  the  creditor  to  maintain  a  suit  therefor  against  the 
wife:  liynn.  v.  O^Aeil,  49  Mieh.  281.  A  debtor,  by  note  to  a 
bank,  paid  tho  full  anount  of  the  note  to  the  cashier,  declaring 
tliat  the  payment  was  intended  to  discharge  that  debt.  IIcUl, 
tliat  the  caslii^^r  was  bound  to  make  the  application  accord- 
ingly, and  could  not  apply  any  part  of  the  sum  so  paid  to  the 
payment  of  damages  on  a  protested  bill,  which  ho  alleged  to  be 
tlue  to  the  bank  from  the  debtor:  Runyoa  v.  Latliam,  5  Ired. 
551. 

§  2546.  Intention  may  be  Inferred. — The  intention  of 
ippropriating  a  payment  to  a  particular  debt  may  be 
inferred  from  the  circumstances,  although  not  declared 
in  express  terms  by  the  debtor,*  or  it  may  be  proved  by 
parol  evidence  of  directions  given  either  previously  or 
subsequently.^  The  receipt  of  money  for  a  defined  use 
amounts  to  an  agreement  on  the  part  of  the  person 
receiving  it  that  he  will  not  apply  it  to  any  other.' 
Where  a  person  is  indebted  on  two  contracts,  and  makes 
a  payment,  it  must  be  applied  on  the  contract  to  which 
it  appears  by  the  receipt  that  the  party  intended  that  it 
should  be  applied.* 

Illustrations.  —  A  debtor,  being  indebted  in  his  own  right 
and  also  in  a  different  right,  as  an  executor,  makes  a  general 
payment.  Held,  that  he  is  presumed  to  make  it  in  discharge 
of  his  own  debt;  but  as  between  debts  incurred  by  himself  and 
those  for  which  he  is  liable  as  incurred  by  his  wife  before  mar- 
riage, there  is  no  such  presumption:  Goddard  v.  Cox,  2  Strange, 
11*.)4.  A  payment  is  made  to  the  exac^t  amount  of  one  of  two 
debts.  Held,  that  it  is  presumptively  ai)pfopriated  to  the  dis- 
charge of  that  debt:  M<trryatts  v.  White,  2  Stark.  102.  A 
payment  is  made,  with  discount  deducted.  Held,  that  it  is 
presumptively  appropriated   to  a  debt  upon  which   discount 


'  Leake  on  Contracts,  915;  Stone  j. 
S.yiiiour,  8  Wond.  403;  15  Wend.  10; 
Uoliert  V.  (ramie,  3  Caines,  14.  "If 
a  man  sends  money  to  another,  and 
that  other  receives  it,  the  first  point 
is,  wliat  was  the  intention  with  which 
it  was  sent;  and  if  that  cannot  be  as- 
(.'oi'taiiied  by  direct  proof,  it  must  be 
got  at   by  circumstantial    evidence; 


and  whatever  is  the  intention,  that 
must  prevail,  unless  only  the  other 
elects  to  return  the  money":  Nash  ii. 
Hodfison,  G  De  Gex,  M.  &  (i.  474. 

^  Wittkowsky  r.  Kcid,  Sl'  N.  C.  lit".; 
Hansen  v.  Rounsavcll,  73  ill.  'J38. 

^  SiuuUer  v.  Union  Canal  Co.,  37  Pa. 
St.  G8. 

*  Stewart  v.  Keith,  12  Pa.  St.  "238. 
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might  be  claimed,  instead  of  debts  for  wbich  the  ^'mc  of  credit 
hud  expired:  Mnrryntts  v.  White,  2  Htiirk.  102.  The  (Hieslion 
is  lis  between  an  Jidniitted  and  a  disputed  debt.  HchI,  thnt  a 
payment  must  necessarily  be  referred  to  the  debt  admitted: 
Jiurn  V.  Boulton,  2  Com.  B.  47G.  A  collector  of  tolls  on  the 
Erie  canal  made  a  payment  in  July  corresponding  in  amount 
precisely  with  an  account  of  tolls  which  he  had  returned  as 
collected  by  him  in  the  preceding  month  of  May  (tliere  being  no 
other  charge  against  him  at  the  time  in  the  comptroller's  odicc, 
except  a  trifling  balance  for  previous  months);  and  in  August 
made  another  payment,  also  jjrecisely  corresponding  in  amount 
with  the  account  of  tolls  rendered  or  collected  in  the  month  of 
June.  Held,  that  a  jury  would  be  warranted  in  finding  that  tlio 
collector  intended  the  payment  in  July  to  apply  to  the  tolls 
returned  as  collected  in  the  month  of  May:  Seymour  v.  Van 
Slyrk,  8  Wend.  403.  O.,  who  was  indebted  to  K.  and  K.  it  Co., 
on  paying  to  K.  a  sum  less  than  the  aggregate  of  the  two 
accounts,  took  from  K.  a  receipt  in  full,  signed  K.  &  Co.,  witli- 
out  making  any  application  of  the  payment  as  between  the  two 
debts,  K.  voluntarily  promising  to  accept  the  part  payment  in 
satisfaction  of  both.  Held,  that  the  receipt  indicated  an  appli- 
cation first  to  the  company  account,  and  the  unpaid  balance 
might  be  recovered  by  K.:  Otto  v.  Klauhcr,  23  Wis.  471. 

§  2547.  Appropriation  by  the  Creditor.  —  If  tlie  debtor 
make  a  payment  generally,  without  appropriating  it,  ex- 
pressly or  impliedly,  to  a  particular  debt,  the  creditor  has 
the  riglit  of  appropriating  it  to  any  debt  then  due,'  which 

1  Mills  V.  Fowkes,  G  Ring.  N.  C.  461; 
Brady  c.  Hill,  1  M<>.  315;  13  Am.  Dec. 
i)03;  C'renier  i\  Hij;^iiisou,  1  Mason, 
338;  Bell  c.  Itatlclitf,  .S'J  Ark.  G4,-);  Mc- 
Leiidoii  V.  Frost,  57  (ia.  448;  Sliipsey 
/'.  Hank,  59  N.  Y.  485;  ilarding  v. 
Tiftt,  75  N.  Y.  4(>1;  Bank  v.  Bit,rlor, 
83  N.  Y.  51;  Fel.lnian  /•.  Beier,  78  N. 
Y.  '.'!»3;  Troller  i-.  ( Jraiit,  2  Wend.  413; 
Allen  V.  Culver,  3  Deiiio,  '_'S4;  Van 
Rensselaer  c.  Roberts,  5  Denio,  470; 
Webb  V,  Dickinson,  II  Wend.  (52; 
Mayor  c.  Fatten,  4  (Vaneli,  317;  Wa- 
terman V.  Younger,  49  Mo.  413;  Nut- 
tall  t>.  B.mnin,  5  Bush,  11;  Hargroves 
r.  Cook,  15  Ga.  321;  Howard  i:  Mc- 
Call,  21  Gratt.  205;  Hayncs  v.  Waite, 
14  Cal.  44(i;  Calvert  v.  Carter,  IS  Md. 
73;  Burks  v.  Albert,  4  J.  J.  Marsh.  97; 
20  Am.  Dec.  209;  Byrnes  v.  Clafley,  69 
Cal.  120.  In  Harker  v.  Conrad,  12 
Serg.  &  R.  301,  14  Am.  Dec.  691,  it  is 


said:  "Although,  as  between  the  im- 
mediate parties,  the  creditor  li.is  a. 
right  to  appropriate  where  the  delitur 
has  failed  to  do  so,  yet  this  right  must 
be  exercised  within,  at  the  furtlicst,  :t 
reasonable  time  after  the  piiyniLiit, 
and  by  the  performance  of  soniu  iict 
wiiich  indicates  an  intention  tn  a]i- 
propriate.  It  is  too  late  to  atteiii[ii  it 
at  tiie  trial,  and  were  it  otherwise, 
there  would,  in  the  absence  of  ;iii  ac- 
tual appropriation  by  the  delitu)-,  In- 
no  rule  on  the  subject  but  the  will  nf 
the  creditor,  which  would,  iu  all  cisis, 
be  decisive.  But  such  is  not  i\w  case, 
In  default  of  actual  appropriation,  tin- 
matter  is  to  be  determined  !)y  rules 
and  circumstances  of  ecpiity.  Tlif 
debtor  has  a  right  to  make  the  ajiiiliivi- 
tion  in  the  first  instance,  and  tailiii^' 
to  exercise  it,  the  same  right  ilcvulvts 
on  the  creditor;  but  where  neither  has 
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rij:,ht  may  ho  exercised  at  any  timt^  hororo  suit.'  So 
where  a  debtor  pays  money  to  tlio  ittorney  of  si'vcral 
creditors  whose  debts  are  presently  due,  and  does  not  des- 
ignate the  debt  to  wbicli  ho  wishes  it  to  be  applied,  the 
attorney  may  apply  it.''  But  the  credi  -or  must  make  the 
application  directly,  and  cannot  be  allowed  to  change  it 
as  iiis  interest  or  convenience  may  char,ge.^  After  a  cred- 
itor has  received  money,  and  rendered  an  account  of  the 
aj»iilication  of  it  in  payment  of  various  debts,  he  cannot 
make  his  election  to  appropriate  it  in  a  Jifferent  manner, 
so  as  to  vary  the  rights  of  third  partios.''  The  Ivoman 
law,  which,  in  the  application  of  a  i)aynient,  requires  the 
creditor,  where  the  right  has  devolved  on  him  by  the 
laches  of  the  debtor,  to  consult  the  debtor's  interest  in 
preference  to  his  own,  has  not  been  adopted  by  the  coni- 
luon  law.* 

Tlie  creditor  may  appropriate  such  payment  to  the  debt 
for  which  he  has  an  inferior  remedy  or  security,  as  a 
simple  contract  debt  instead  of  a  specialty  debt;"  or  to 
a  purely  equitable  debt  instead  of  a  legal  debt,  a?  a  debt 
that  has  arisen  out  of  a  partnership  transaction;  but 
not,  it  seems,  where  the  claim  remains  still  an  unset- 
tled matter  of  account,  or  is  a  debt   not  due.'     He  may 


exercised  it,  the  law  nevertheless 
J  rusunics,  in  ordinary  cases,  that  tlie 
(lelitiir  intended  to  pay  in  the  way 
wliicli,  at  the  time,  was  most  to  Ins 
ailvaiitage.  Thus  if  it  were  peculiarly 
the  interest  of  the  party  to  have  the 
iiKmey  received  in  extinguishment  of 
such  demand,  the  law  intends  that  ho 
|iitiil  it  in  extinguishment  of  such  de- 
iiiauil,  and  that  the  omission  to  declare 
his  inteution  was  accidental.  Such  in- 
teiuhiieut  ia  reasonable  and  natural, 
iuiddiie  which  will,  in  most  cases,  ac- 
cord with  wliat  was  actually  the  fact; 
it  is  therefore  equivalent  to  an  exercise 
'ji  the  party's  right  by  acts,  or  an  ex- 
jiiess  declaration  of  intention.  Where, 
liiiwever,  the  interest  ot  the  debtor 
wniild  not  bo  prompted  by  any  par- 
ticular appropriation,  tliere  ia  no 
ground  for  a  presumption  of  any  iii- 
264 


tention  on  his  part,  and  the  law  then 
raises  a  presumption,  for  the  same  rea- 
son, that  the  payment  was  actually 
received  in  tlie  May  that  wis  most  to 
the  advantage  of  the  creditor.  I  think 
these  principles,  as  furnishing  gen- 
eral rules,  may  fairly  be  extracted  from 
the  cases." 

'  llayiies  v.  Waite,  It  Cal.  446; 
Pickering  v.  Day,  U  Houst.  474;  1)5  Am. 
Dec.  2iH. 

H'.upeiiter  w.  (}(.in,  11)  N.  11.479. 

»  Hill  r.  Hnutlu'rlaiid,  I  Wash.  1'28. 

*  IViiilc  of  North  America  r.  Mere- 
dith. -J  W.ish.  47. 

■'  i.dgaii  i:  Mason,  0  ^Vatts  &  S.  9. 

''  i'ciiTs  r.  Anderson,  ")  T.iuiit.  i">96. 

'  15i)>an(iuet  v.  Wray.  li  'rauiit.  597; 
(loddard  c.  Hculgus,  1  {.'ronip.  &  M. 
:VA;  Mobe  V.  StickiK-Y;  'Mi  Ala.  495; 
Kidder  V.  Norris,  lb  N.  11.  o'Sk. 
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apply  iho  paymont  to  a  debt  which  is  unguaranteed, 
instead  of  one  for  which  lie  has  tlie  guaranty  of  a  surety.' 
A  creditor  wlio  has  a  security  for  several  debts  may 
ap])ropriato  tlio  pro<'eed3  in  any  way  he  thinks  fit; 
thus  liaving  a  mortgage  from  one  of  two  partners  to 
secure  whatever  might  be  due  from  the  partner,  eitlu  r 
alone  or  upon  the  joint  account  of  the  partnership,  it  was 
held  that  upon  a  bankruptcy  he  might  apportion  the  pro- 
ceeds of  the  security  between  the  joint  and  separate  debts 
in  whatever  way  was  most  to  his  advantage.'^  The  credi- 
tor  may  appropriate  the  payment  to  a  claim  which  ho 
could  not  recover  by  action,  provided  it  is  founded  on 
proper  and  legal  consideration.'  So  he  may  appropriate 
it  to  discharge  a  debt  barred  by  limitation,  although  other 
more  recent  debts  are  due;^  or  to  discharge  a  liability 
unenforceable  by  action  under  the  statute  of  frauds/* 

But  he  cannot  appropriate  it  to  an  illegal  and  invalid 
claim,"  or  to  a  claim  arising  out  of  a  transaction  forbid- 
den by  statute,^  riless  the  debtor  consent  thereto,  which 
consent  cannot  be  revoked;^  or  on  a  debt  or  liability  not 
yet  due.^     Where  he  has  a  demand  personally  against  the 


'  Kirby  v.  Marlborough,  2  Maule  & 
.S.  18;  Matliows  v.  Snitzler,  4(i  Mo. 
301;  Harding  v.  Tifft,  75  N.  Y,  401; 
Wood  V.  C'allaghaii,  61  Mich.  402;  1 
Am.  St.  Rep.  5i)7. 

•^  Ex  parte  Dickin,  L.  R.  20  Eq.  767. 

*  Leake  on  Contracts,  918;  Arnold 
V.  Mayor,  4  Man.  &  G.  600;  James  v. 
Cliild,  2  Cromp.  &  J.  678;  MoCaualand 
V.  Ralston,  12  Nev.  195;  28  Am.  Rep. 
7S1;  Lainprcll  v.  Billerieay  Union,  3 
Ex.  283,  the  court  saying:  "The  doc- 
trine has  never  been  held  to  authorize  a 
creditor,  receiving  money  on  account, 
to  apply  it  towards  the  satisfaction  of 
what  tloes  not  nor  ever  did  constitute 
any  legal  or  equitable  demand."  But 
see  Sellick  v.  Muuson,  2  Aiken,  150; 
Itl  Am.  Dec.  689. 

*  Where  the  demand?  consisted  of 
three  notes,  all  of  which  v,  ore  barred 
by  the  statute  of  limitations,  and  the 
debtor  made  a  general  payment,  it 
Wiis  held  that  the  creditor  miglit  ap- 
ply it  upou  which  note  he  pleased, 


and  that  he  might  indorse  it,  if  he  so 
chose,  upon  the  largest  note,  altluiiigh 
it  was  subsequent  in  date  to  tlie  diIilh, 
and  tliat  the  effect  would  be  to  take 
the  note,  upon  whicli  the  apiiliuation 
was  made,  out  of  the  statute  uf  liinit.i- 
tions,  but  that  he  could  not  dividu  the 
payment  among  all  the  notes,  indors- 
ing a  part  on  each,  and  claim  that  all 
were  thereby  taken  out  of  the  dpira- 
tion  of  the  statute:  Ayer  v.  llnwkiiis, 
19  Vt.  26. 

*  Haynes  v.  Nice,  100  Mass.  I^i";  1 
Am.  Rep.  109;  Murphy  v.  Wthber,  Gl 
Me.  478. 

«  Phillips  V.  Moses,  65  Mc.  70;  Pick- 
ett V.  Bank,  32  Ark.  346;  Mo(iiii.,l:iiid 
t'.  Ralston,  12  Nev.  195;  28  Am.  la]). 
781;  Rohan  v.  Hanson,  11  lush.  44; 
Greene  n.  Tyler,  39  Pa.  St.  'M. 

'  Phillips  V.  Mo.ses,  05  .Me.  70. 

"  IJrown  V.  Burns,  JiT  M^'.  iiS"'; 
Feldmau  v.  Gamble,  20  N.  J.  Eq. 
494. 

»  Heard  v.  Pulaski,  80  Ala.  502, 
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debtor,  and  also  one  against  him  in  a  ropresentativo  capa- 
city as  trustee,  executor,  or  partner,  ho  must  apply  it  to 
the  former;'  but  the  residue  must  be  appropriated  to  the 
latter  de])t,  and  cannot  be  held  for  future  demands  against 
the  debtor  personally." 

The  right  of  appropriation  in  the  creditor  only  arises 
upon  the  debtor  omitting  to  exercise  the  right  on  his  part; 
and  tlierefore  does  not  extend  to  a  payment  received  from 
a  tliird  party  on  account  of  the  debtor,  and  without  his 
knowledge.*  A  creditor  cannot  lawfully  pay  himself  with 
the  debtor's  money  witliout  the  debtor's  consent,  express 
or  implied;  and  when  the  debtor  delivers  him  money  for 
rt  purpose  which  negatives  the  idea  of  pnyment,  the  cred- 
itor's control  of  it  is  limited  to  the  purpose  declared.*  A 
mortgagee  has  no  right  to  apply  money  received  from  the 
mortgagor  to  the  payment  of  the  mortgage  before  matu- 
rity, in  the  absence  of  authority  from  the  mortgagor.*^ 

The  creditor  is  not  bound  to  exercise  his  right  of  appro- 
priation immediately  upon  receiving  the  payment,  but 
may  do  so  at  any  time  whilst  the  position  of  the  parties 
remains  unaltered;  nor  is  he  bound  by  an  intended  ap- 
propriation until  it  has  been  communicated  to  the  debtor.* 
The  right  of  appropriation  is  strictly  confined  to  the 
original  parties,  and  no  third  person  can  insist  on  any 
application  of  such  money  which  has  not  been  made  by 
either  party.^ 

§  2548.  Appropriation  by  the  Law. — If  neither  the 
debtor  nor  the  creditor  make  any  appropriation,  the  law, 
in  general,  appropriates  the  payment  to  the  earlier  debt;^ 

'  Fowke    V.   Bowie,  4    Har.    &   J, 
Slid;  Sawyer  v.  Tappan,  14  N.  H.  352; 


Johnson  V.  Boone,  2  Har.  (Del.)  172; 
Siieed  r.  Webster,  2  A.  K.  Marsh.  277. 
See  Wicsenfeld  v.  Byrd,  17  S.  C.  106. 

-  Baker  v.  Stackpole,  9  Cow.  420;  18 
Am.  Dec.  508. 

•■  Leake  on  Contracts,  920. 

*  Detroit  etc.  R.  R.  Co.  v.  Smith,  50 
Mich.  112. 


■''  Richardson  v.  Coddington,  49 
Mich.  1. 

"  Leake  on  Contracts,  920. 

'  Gordon  v.  Hobart,  2  Story,  243. 

^  Creniori).  Higginson,  1  Mason,  338; 
Pickering  v.  Day,  2  Del.  Ch.  333;  3 
Houst.  474;  95  Am.  Dec.  291;  Yeo. 
mans  r.  Hcartt,  34  Mich.  401 ;  Smith 
V.  Lloyd,  11  Leigh,  512;  37  Am.  Dec. 
621;   Clark  v.   Knight,   31   Vt.   701; 
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tli(m;jli  gome  cnsos  hold  that  there  is  no  fixeil  rule,  hul 
that  the  law  will  nj)i>roi>riate  the  puyniont  iicconliii;,'  to 
the  justice  of  the  pnrticuliir  case.'  The  rules  of  law  lor  tlic 
api)roj)riatioii  of  payments  are  applicable  only  wluio 
the  parties  have  no  contrary  understanding."  raynicnts 
will  1)0  applied  accordiii};  to  the  intent  of  the  ])ailios,  if 
this  can  be  determined  with  reasonable  certainty.'' 

Where  there  are  two  contracts,  one  lawful  and  theotlur 
void  for  illegality,  a  payment  not  specilically  aj)propriiit((l 
by  either  party  will  be  appropriated  in  discharge  of  iho 
debt  recoverable  by  law.^  A  payment  by  a  mortL;ai,M>r 
will  not  be  applied  to  discharge  a  debt  riue  on  the  nunt- 
gage  in  favor  of  a  purchaser  of  part  of  the  promises,  who 
had  not  paid  for  them,  but  had  given  them  to  a  son  to 


Stone  )j.  Seymour,  15  Wend.  19;  Allen 
V.  Culver,  IJ  iJonio,  '284;  Uouh  *".  Moro- 
wooil,  10  Karl).  18;{;  Wheeler  v.  Crop- 
uey,  T)  llovv.  I'r.  '288;  Sprague  i\  lluziii- 
nubi^l,  5.'}  111.  41<.»;  CVomitton  i).  Pratt, 
lUo  Mass.  ■2.")5;  Laiigdon  r,  Bowea,  40 
Vt.  r)l'2;  Fairehild  v.  Holly,  !0  Conn. 
170;  Hunti  r  v.  OuMterbout,  II  Barb. 
:W;  Miller  i\  Miller,  '23  Me.  ■2'2;  .Si»  Am. 
Dec.  5!)7;  Parka  v.  Ingram,  2'2  N.  H. 
'283;  u")  Am.  Dec.  lo3;  liersey  f.  Ben- 
nett, '28  Minn.  86;  41  Am.  Itep.  '271; 
HoUister  v.  Davis,  54  Pa.  St.  508; 
Goetz  V.  Piel,  20  Mo.  App.  034;  Willis 
V.  Mclntyre,  70Tex.  34;  8  Am.  St.  Rup. 
574.     The  civil-law  rule  was  to  apjiro- 

f)riate  the  payment  to  the  debt  most 
)urdensome  to  the  debtor:  See  Snell's 
K([uity,  448;  Clayton's  Case,  I  Mer. 
600.  In  White  v.  trnnibull,  15  N.  J.  L. 
314,  '29  Am.  Dec.  087,  the  court  say: 
"The  application  of  payments  seems 
to  be  a  subject  about  which  it  is  ditli- 
cult  to  Hnd  general  principles  in  the 
hooks  to  guide  our  practice.  The 
party  paying  may  direct  to  what  the 
application  is  to  be  made.  If  he  waives 
his  riglit,  the  party  receiving  may  se- 
lect the  object  of  its  appropriation.  If 
both  are  silent,  the  law  must  decide. 
But  what  is  the  decision  of  the  law,  or 
of  enlightened  reason,  seems  not  to 
be  well  settled.  Sometimes  the  court 
seems  to  have  gone  on  the  principle 
of  preferring  the  supposed  wishes  or 


interest   of    the    party   paying;    iuiil 
sometimes   a   similar    iin't'crcin'e  lias 
been  given  to  the  party  recri.l.i;;;  n 
other  tinu's  the  interest (»f  n  thii'l  |i'nty 
has  governed  the  decision.     Ami  tik' 
cases  seem  to  rest  more  on  tlirii'  dwu 
particular  facts  than  upon  any  vciiiimI 
principles.     In  the  written  ar^miiint 
submitted  to  the  court,  it  is  contriidcl 
that  the  older  debt  should  be  lir.^l  |i;i;,l, 
and  cited  Peake,  04;  3Starkir(iji  Kvi. 
dence,  1091,  and  notes.     But  tli;it  Iku 
not  always  been  allowed,  as  ma)'  Ijo 
seen  by  consulting  the  book  last  citu  1. 
and  the  cases  there  collecteil." 

»  White  f.  Trumbull,  15  N.  .1,  L.  ;!I4; 
29  Am.  Dec,  687;  Smith  /-.  Lleyd,  11 
Leigh,  512;  37  Am.  Dec.  0-2I. 

■^  Mack  V.  Adler,  22  Fc<l.  Ikp, 
570. 

»  The  Martha,  29  Fed.  Bep.  708. 

*  Leake  on  Contracts,  9'_'l:  IJiiuk- 
man  V.  Wright,  27  Vt.  187;  (i.'>  .\mi. 
Deo.  187;  Hall  v.  Clement,  UN.  H. 
109.  If  a  party  indebteil  iH'oii  a 
running  account,  partly  for  1  ';il  aii'l 
j)i.rtly  for  illegal  sales,  matie  iiayiiieiita 
generally  upon  account,  tlio.-o  [uy- 
ments  are  to  be  applied  to  Llii;  itciiu 
of  charge  for  legal  sales;  l)ut  if  atdiiy 
time  the  amount  paid  e.veteil  the 
ammint  due  for  legal  sales,  tliu 'alaiice 
will  be  applied  to  pay  for  tlio  u'i«"ji 
illegally  sold:  llall  o.  Cleiiieut,  41  N. 
H.  100. 
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(Icfr.'Uid  rrp'lifdrs.'     Tlio  payincnf  will  in  11m^  first  plnrobo 
ii]i|tli('(l  to  licjuidiito  inttu'c'st,  if  interest  be  dne on  tlie  deht,* 
iind  if  ono  debt  l)e)irrt  interest,  and   tlioiMlior  do  not,  the 
j)aynirnt  will  bo  applied  to  the  fornior;'  to  an  existing'  in- 
debtedness, an<l  not  to  a  fntnro  one.*     Advances  made  on 
account  ^eneially,  for  work  done  on  several  distinct  con- 
tract, some  of  wbicb  have  not  been  com[)leted,  nnist  bo 
applied   in  the  first  place  to  the  extinguishment  of  the 
nmounts  due  on   the  contracts  which    have    been   com- 
pleted, and   not  of  those  which  have  not  been  comjtlete  1." 
Soil   has  been  held  that  the  law  will  apply  the  payment 
to  the  debt  whoso  security  ig  most  precarious;"  to  a  secured 
in  preference  to  a  simple  debt;^  to  a  cui'tain  iu  pieferenco 
to  M  contingent  liability.' 

i^  2549.  Implied  Gontracts — Money  Paid  for  thi  Use 
of  Another  — In  certain  cases,  where  one  |)erson  |)ays 
inoiiey  for  another  under  circumstances  which  make  it 
ri-Ml  that  it  should  be  repaid,  the  law  implies  a  contract 
on  the  part  of  the  person  benefited  to  repay  it  without 
any  actual  agreement  on  his  part.* 

§  2550.  Compulsory  Payment  of  Another's  Debt. — 
Where  a  person  has  been  compelled  by  law  to  pay  money 

'  I)(UNoy  V.   Gassaway,  2  Har.  &  J.         •  FieM    v.     Hollainl,    t)    Craii'li,  8; 

40'2;  S  Am.  Dec.  557.  Stamfunl  Uiink  v.  IViu'ilict,  I.')  ('mm. 

'  N'urtli  V.  Mallutt,  '2  Hayw.  (N.  C.)  4.37;  (ioutz  r.  I'iel,  •2(i  Mo.  Aipp.  (i:{4. 
151:  '2  Am.  Dee.  (V2'2;  .rDliiiaon  i\  Jdhn-         '  Pattersf>nr.  Hall,  ilt'ow.  747;  llol)- 

buii.  .'>.loiu'.s  K(j.  107.   Where  interest  is  iiisoii?'.  Duolittle,  1*2  Vt.  '24t»;  Dowi!s  r. 

ijaicl  ill  jidvaiiee  on  a  note  for  a  stipu-  Morewood,  10  Harl>.  KiS;  b'ulil  r.  Hol- 

iiti'il  time,  and   the  principal    is  piiiil  land,  tiCraiieh.H;  C'all:ii,Mn  r.  Hoozman, 

before  the  expiration  of  that  time,  the  *21  Ala.  '24t>;  Thomas  r.  Relsiy.  ;i(>  IJarl). 

excess  of  interest  paid  is  to  he  ai)plie(l  208;  .rones  r.   IJeiiediet,  8;{  N.  Y.   7'J; 

to  the  ii;(vment  of  theprinci^ial:   Free-  Stamford  Hank  r.  Heiiediet,  l.')(.'ipiin. 

miin'.s  Hank  «.  lloUina,  1.3  Me.  202.  4:i8;  Wright   r.  Wrigiit,   7   Daly,  5."); 

MiRun    /'.    IJrowii,    1   Hihh,   ;?:U;  4  Laii<;don  r.  IJowen,  40  Vt.  .^12;  \';uiee  c. 

Ami.  I't'i'.  OtO.   A  payment  made  before  Monroe,  4  (Jratt.  5.3.     Hiit  see   Lanier 

maturity  on  a  (leinanil  drawing  inter-  ?'.  Wyman,  5  Rob.  (N.  Y.)  I(i0;   IJurks 

est  should  he  applied  to  the  principal,  r.  All>ert,  4. 1.. I.   ^larsll.  07;    20  Ain. 

After  iiriiiciiial  and   intere:jt  both  be-  Dee.  200;   Piitnain   v.    Russell,    17  Vt. 

coiiiL'    due,    the    rule     is     otherwise;  54;  42  Am.   Dee.  478. 
Starr    r.  Richmond,    30    111.    270;    83         '^  Hank    ik     Rosevelt,    0    Cow.    400; 

Am.  Hoe.  1.50.  Bank/'.  Brown,  22  Me.   20t;  Newniaii 

*  llariison  /•.  Johnston,  27  Ala.  44.").  v.  .Meek,  1  Sniedes  &  M.  331. 

'  McDowell  w.  Canal  Co.,  5  Masa.  11.         *  Lewis  v,  Campbell,  8  Com.  B.  545. 
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which  another  person  was  liable  to  pay,  and  the  latter 
has  obtained  the  benefit  of  the  f»ayinent,  he  may  be  com- 
pelled to  repay  the  sum.'  But  a  debt  cannot  be  implied 
in  law  from  a  pnyment,  however  compulsory,  made  for 
the  use  of  another,  unless  it  operates  in  discharge  of  some 
liability  on  his  part;  the  discharge  of  a  merely  moral 
obligation  of  another,  or  of  any  obligation  not  recognized 
in  law  or  equity,  will  not  create  a  debt.* 

§  2551.  Voluntary  Payment  of  Another's  Debt.  — But 
from  a  mere  voluntary  payment  of  another's  debt  no  legd 
liability  by  the  party  benefited  to  pay  it  arises.^ 

§  2552.  Money  Received  to  the  Use  of  Another.— 
Where  money  has  been  received  by  another  under  cir- 
cumstances which,  in  justice,  require  that  it  should  be 
paid  over  to  another,  the  law  implies  a  contract  to  so 
pay  it.*  If  one  person  obtains  possession  of  money  wliich 
ex  .rquo  et  bono  belongs  to  another,  the  latter  may  maiii- 
tain  an  action  to  recover  it.*  A  county  treasurer  may 
maintain  assumpsit  against  his  predecessor  for  county 
funds,  for  which  the  plaintiff  has  accounted  to  the  county 
as  received  from  the  defendant,  but  which  have  not  been 
received.* 

§  2553.     Money  Oboained  by  Fraud  or  Wrong.  —  Thus 

where  a  person  has  wrongfully  or  fraudulently  possessed 
himself  of  money,  or  of  goods  which  he  has  turned  into 
money,  the  rightful  owner  of  the  money  or  goods  has  a 
remedy  by  action  for  the  specific  wrong,  as  by  an  action 


1  Ralston  v.  Wood,  15  111.  159;  58 
Am.  Dec.  004. 

■■'  Leake  ou  Ooutracts,  85. 

'  By  the  law  of  this  country,  dif- 
fering, it  is  said,  in  that  respect  from 
the  civil  law,  nobody  can  make  him- 
self the  creditor  of  another  by  paying 
that  other's  debt  against  his  will  or 
without  his  consent;  that  is,  ex- 
pressed by  the  common  foruuila  of  the 
claim  for  money  paid  for  the  defend- 


ant's use,  at  his  request.  That  is  the 
general  rule;  but  it  is  subjuct  to  this 
modification:  that  money  paid  to  dis- 
charge the  debt  of  another  cuiiiidt  be 
recovered,  unless  it  was  paid  at  his  re- 
quest, or  under  compulsion:  Jnhiison 
V.  Packet  Co.,  L.  R.  3  Com.  I'.  411 

*  Leake  on  Contracts,  88.     Sof  Title 
Trusts,  ante. 

'  Peterson  v.  Foss,  12  Or.  81. 

•  Van  Ness  v.  Hadsell,  54  .Mich.  5G0. 
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J  Debt.  — But 


>  <  kT  or.        "  ""■  ""  "*■"«  or  converting  of  tl.e 
r<       ty,  or  by  an  acl.on  to  recover  damages   for  tl.e 

coened  by  the  wrong-doer  as  a  ,Iebt.'    Assumpsit  lies  by 

,so    r"; T  """''"^  '"  '''"'■''  '''•^'^  -"'>•  l-'i  by 
reason  of  false  swearing  by  the  assured.'    A  vJnc  ce  muv 

sold  by  the  broker  without  disclosing  the  na.ne  of  his 

rrM,c,paI  although  the  broker  has  paid  over  the  n/ony 

0  Ins   pr,ne,pal,   there  having  been    no  unroasona  le 

ay  .n  g.v.ug  notice  of  the  forgery  after  discovery,  a„< 

though  the  note  was  sold  for  a  sum  less  than  its' face' 

\Vhc,e  a  person,  for  the  purpose  of  obtaining  money 

from  ano  her,  procures  him  to  drink  drugged  liquor  aZ 

w  |>e  he  ,s  under  its  influence  wins  mon'c;-  from'  h  m  by 

U-  ting  on  cards,  the  money  so  lost  may  be  recovered  ' 

If  the  owner  of  the  property  that  has  been  wrongl^ully 
old  accept  payment  of  the  proceeds  of  the  sale  from  thi 
>  ong-doer,  he  so  far  adopts  the  sale  that  he  eanuol 
onvai^s  sue  for  damages  in  respect  of  it  as  a  wroi.gfid 
at.  &o  If  be  claim  the  proceeds,  and  accept  part  pay- 
ment  on  account,  he  waives  the  Mrong  alto,.elher  and 
cannot  afterwards  bring  an  action  for  damagt    he  Zt 

ir;::'  T^'T-""'^"^'^^'''  ^^  ™o„e/re;eived  i: 

use        Tne   bringing  of  an    action    for  the   money 

recoved  ,n  general,  operates  as  an  election  to  waive  the 

wrongful    act   of   which    the    money    is    the    proceeds ' 

oncypaid  by  the  drawee  of  a  forged  draft      ,    ot    « 

recovered    back    from    the   innocent    bolder;    and    this, 

'  Boiiton  V.   Drigcs,   20  Wall     }on.        iw    .         . 

rs;:ji:ti;£,? ^s^^i^^B  - f  s: s." '•'-"• ' "'-' -■ 

'  L    ke  ou  Contracts,  93. 
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though  the  drawee,  liaving  an  opportunity  to  see  the 
draft,  did  not  see  it,  and  though  the  hohler  in  presenting 
it  for  payment,  stated  that  he  had  the  draft  of  the  pur- 
ported drawer.' 

§  2554.    Money  Obtained  by  Compulsion  or  Duress.— 

Money  paid  under  duress  of  the  person,  or  imprisonment, 
or  by  threats  of  imprisonment,  or  of  personal  injury,  or 
money  [uiid  to  obtain  possession  of  goods  wrongfully  taken 
c"  detained,  or  to  protect  property  from  threatened  in- 
jury, may  be  recovered  back.^  As  to  what  amounts  to  com- 
pulsion of  this  kind,  it  is  said  in  a  leading  case:  "There 
must  be  some  actual  or  threatened  exercise  of  power  pos- 
sessed, or  supposed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment,  over  the  person  or  property  of 
the  party  making  the  payment,  from  which  the  latter  has 
no  other  means  of  immediate  relief  than  by  advancing 
the  money."'  The  commencement  of  legal  proceedings, 
without  any  seizure  of  property  or  person,  does  not  consti- 
tute legal  compulsion;  for  the  party  has  an  ample  remedy 
in  his  right  to  set  up  his  defense  in  the  court.*  Thus 
money  wrongfully  demanded  as  rent  paid  under  threats 
of  ejectment  is  not  recoverable.®  Duress  of  goods  does 
not  exist  because  of  a  mere  threat  by  a  mortgagee  of 
chattels  with  power  of  sale  to  use  his  power,  unless  over- 


'  Bornlicimer  v.  Marshall,  2  Minn. 
78;  "'2  Am.  Dec.  79. 

^  C»hh  IK  Cliarter,  32  Conn.  358;  87 
Am.  Duo.  178;  Emerson  w.  Lue,  18  La. 
Ann.  131;  S'J  Am.  Dec.  1)48;  Heck- 
man  i>.  Swaitz,  04  Wis.  48.  "Such 
payment  must  not  have  been  simply 
an  unwiUi'ig  payment,  but  a  compul- 
sory one,  ai\(l  the  coni))ulsion  must 
have  been  illegal,  unjust,  or  oppres- 
sive ":  Dii'kerman  v.  Lord,  21  Iowa, 
338;  811  Am.  Dec.  579;  Mann  v.  Lewis, 
3  W.  Va.  215;  100  Am.  Dec.  747.  As 
to  wliat  CDiiistitutes  duress,  see  ante, 
Cliapter  CXI.,  Duress. 

^Hruma^im  v.  Tillin^hast,  18  Cal. 
205;  7y  Aai. Deo.  170.  AudaecGanisou 


V.  Tillinghast,  18  Cal.  404;  Radi^k  r. 
Hutchins,  95  U.  S.  210;  Elston  *•.  Clij. 
cago,  40  111.  514;  89  Am.  Due.  %\; 
Waubausee  Co.  v.  Walker,  8  Kmi.  4.S1; 
Mays  V.  Cincinnati,  1  Oliio  (St.  201); 
Ladd  V.  Southern  Press  Co.,  ij.'l  'I'l  x, 
172;  Corkle  v.  Maxwell,  3  151,it.lii. 
413;  Maxwell  v.  Criswold,  10  llnw, 
242;  Wolfe  v.  Marshall,  52  Mu. 
167. 

*  Benson  v.  Monroe,  7  Cush.  12.');  T)! 
Am.  Dec.  710;  Dickerman  r.  Lnr  I,  21 
Iowa,  338;  89  Am.  Dec.  57'.);  W.its.m 
V.  Cuuniugliam,  1  Blackf.  321;  Cum- 
mins V.  White,  4  Blackf.  3.")li. 

^  Euimoua  v.  tSuudder,  115  Una. 
307. 
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rnul  by  taking  possession  of  the  mortgaged  pronorlv  „u, 
.oil;  g  ,    pursuant  to  a  provision  in  tho^no/tg!!.    ■ " '    " 

T...-erore  if  u  is^';r;'i;,t^,  t  ^-;::r::  i^"  ■-::;:■■: 

not  recoverable^    An^l  fi.«  ^  i  ■  o\ei,  it  is 

.:ry  .s  «.„ntod,<  and  must  bo  exorcised  on  tbe  p    "  n       o' 
mukos  tbo  payment.     Money  paid  to  release  tbe 
,>.;oporty  of  a  third  person  cl^not  be  re'c^  r  dV::^:r; 
lo»s,  It  seems,  where  the  party  is  a  blood  relative.' 

§  2555.    Money  Paid  to  Protect  life  or  Goods  _  Thu, 
money  pa,.l  by  a  person  to  save  his  life  or  pTserve 
liberty  may  be  recovered  back'    A  mennn.     r  , 

i",imy  is  not  duress  unless  it  .1       .  '""''"""' 

-^  .       ""'tss,  unless  it  threatens  ser  ous   l)n,Iilv 

liariii  sulhcient  to  overcome  tl,o  „.;ii  ,•  "''"""^  uouuy 
iiarv  firmness  «  F  ™'"''  *'"'  «'"  <>*  »■  P«son  of  onli- 
11."}  n.mness.  Fear  of  an  arbitration  committee  of  , 
stock  exchange  is  not  duress  »  rt  i.  i  ,"'"""'"' ot  a 
the  imprisonment  i         ra    f„l  tb 7',  '''      ""™'' "''"'-^ 

But  a  threat  of  impr  s      IiU  is    ll  f"'^^^^  "   ''"•^^'"•'" 
.    .      .     ^    '^'■Miiuenc  IS  the  same  as  acfii-il   I'm 

prisonment  in  its  effect."     And  ..vhere  there   sat    ' 

without  just  cause,  or   for  an    improper  purp;:,";:;' 

&'£;': ^«.""°°'  *'  '^"'-  '<>■■  *  ^^  "4.  s„  c„ ,,„.,„ ,..  ,,„„„„ ,. 

Koi.k,..  Boslou,9Allei.,,TO3!  Pics.    V??^'         '  ^'°""'  "■    ■'*'"'".  J  i<"«h, 
toil   i'.  iJostdu.   19  l'i(.|t     7.  (■Ill-  • 

McDonough,  33  Mo.  412;  Garr   on ,?     p  ;^^"''"'t«°»  ^'-  -^lar.^!,,  42  Tox    149- 

Bian    of  Health,   31    Pa.'  St.    Tsl  72    8o  J^^'v  ^^.'[.r  i^^l''^' ''^  ^'''^v.  IV.  ^ 

4;s:  sci.ui.  t  c J!i,;i1;^'^ ;  ^^-^:      /^;;;-y  .-•  whue,  C3  n.  y.  370. 
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though  the  process  is  valid,  and  the  party  pays  money  to 
regain  his  liberty,  he  may  recover  it  back.'  So  of  money 
paid  on  an  unlawful  demand  to  save  or  obtain  possession 
of  his  goods;  ^  as  where  one  pays  money  to  free  his 
goods  from  an  attachment  levied  on  his  goods  by  one 
who  has  no  cause  of  action,  and  brings  the  proceeding 
to  extort  money.'  Where  a  bailee  of  property  refuses  to 
carry  or  deliver  property,  except  on  payment  of  an  ex- 
cessive or  illegal  charge,  the  demand  may  be  paid  under 
protest,  and  an  action  instituted  to  recover  the  amount 
unlawfully  claimed.''  So  if  a  sheriff  levy  on  property 
which  does  not  belong  to  the  judgment  debtor,  and  the 
owner  is  compelled  to  pay  the  judgment  to  save  Ids 
goods,  he  may  get  his  money  back  in  a  action  at  law.' 
And  where  a  man  pays  an  illegal  tax  or  assessment  under 
protest  to  save  his  property,  he  may  recover  the  amount 
paid  by  showing  that  the  levy  is  illegal.* 


,pV 


'  Sclionrmer  v.  Farwcll,  56  111.  542; 
RiohardsDii  v.  Duncan,  3  N.  H.  508; 
Devlin  V.  U.  8.,  12  Ct.  of  CI.  2(10; 
Si'verance  v.  Kimball,  8  N.  H.  380; 
Hccknian  v.  Ssvartz,  50  Wis.  207; 
Diirr  0.  Howard,  0  Ark.  401. 

*  Fleetwood  v.  New  York,  2  Sand. 
479;  Scholuy  v.  Mumford,  00  N.  Y. 
501;  Carcw  w.  Rutherford,  100  Mass. 
1;  8  Am.  Kep;  287;  Peyser  v.  Mayor, 
70  N.  Y.  501;  20  Am.  Hep.  624;  Com- 
mercial Bank  v.  llochester,  41  Barb. 
342;  Biddwin  v.  Liverpool  Co.,  11 
Hun,  .'>25;  Dewey  v.  Supervisors,  2 
Hun,  3!)5. 

^Chandler  v.  Sanger,  114  Mass.  304; 

19  Am.  Rep.  307. 

*  Tutt  ('.  Ide,  3  niatehf.  249;  Briggs  v. 
Boyd,  SON.  Y.  289;  llar>uony  i;.  Bing- 
ham, 12  N.  Y.  99;  Schorfe  v.  Halifax,  7 
Mees.  &  W.  288;  Chase  v.  Taylor,  4  liar. 
&  J.  54;  Chase  v.  Dwinal,  7  Me.  134; 

20  Am.  Dec.  3,")2;  Clinton  v.  Strong,  9 
Johns.  309;  Quinnett  v.  Washington, 
10  Mo.  54;  Lafayette  etc.  R.  R.  Co.  v. 
Pattesou,  41  Lid.  312;  Beck  with  n. 
Fri.-jl)ie,  32  Vt.  S.IO;  .Mobile  etc.  R. 
R.  Co.  r.  Stiaiier,  01  Ala.  559;  (.'hicago 
etc.  R.  R.  Co.   V.   Chicago   etc.   Coal 


Co.,  79  111.  121;  Kenneth  v.  R.  R. 
Co.,  15  Rich.  284;  98  Am.  Dec.  IJSJ, 
Contra,  Potomac  Coal  Co.  v.  R.  R 
Co.,  38  Md.  220. 

^  Adam  v.  Town  of  Litclitldd,  10 
Conn.  127;  Preston  v.  Boston,  ]2 
Pick.  7;  V'^alpy  v.  Mann-ng,  1  Com.  H. 
593;  Snowdon  v.  Davi,.,  1  Taunt.  :!.".',), 

"Elliot  V.  Swartwout,  10  Pot.  ]•^'.)^, 
Smith  V.   Redfield,  27  Me.   14.");    .Ste- 
phan  V.  Daniels,  27  Oliio  St.   aJ";  Er- 
skine   v.    Van  Arsdale,  15   W:dl.   ''y, 
Branam  v.  Mayor,  24  Cal.  5S5;  Union 
Ins.  Co.    V.   City    of    AllegliMn\,    15 
Pittsb.  Rop.  221;  Peyser  ?\Muvor,  70 
N.  Y.  497;  20 Am.  Rep.   024;  "Wiky 
1'.  Parmer,  14  Ala.  027;  Crutchtirlii  v. 
Wood,  10  Ala.  702;  Cahaba  r.  Burnett, 
34  Ala.  400;  Hubbard  v.  Biaiiianl,  ,;:) 
Conn.  503;  Lanman  v.  Des  Moinus, 'JD 
Iowa,  310;    De  Fremey  v.  Austin,   .'il! 
Cal.    380;    Hendy    v.    Soulo.    Dwuly, 
400;    Union  R.R.   Co.    v.   Nkinnw,'!) 
Mo.    App.    189;     County  Cuniuirs  v. 
Parker,  7  Minn.  207;  Fir.st  Nat.  Hani; 
V.  Biakcly,  40  Mich.  .307;  (irct'iiliaiiiii 
V.  King,  4  Kan.  284;  90  Am.  Drc  17:'; 
Tuttle  r.  Everett,  51  Miss.  27;  ~i  Am. 
Rep.  G22. 


4218 


4219 


PAYMENT, 


§§  2556,  2557 
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Kenneth  v.  K.  R. 
1  98  Am.  Det'.  :»'J. 
:oal  Co.    V.  11.  11. 


;ou 


':iv 


of  Litclitii'ia,  10 

ani'^ng.  1  <-'i">>'  ^^' 
\L,  1  Taunt,  ".l."',). 
wout,  10  Tot.  lo'.); 
27  Me.   U.V,   Ste- 
Ohio  St.  r)-27;  Kr- 
lale,  15   ^^■lh.    io; 
24  Cal.  nSf);  Umoii 
of    AUe<;h.inv,    lo 
eyser  v.  Muyor,  (0 
llep.    1324;    Wiley 
()27;  CrutcUti'lii  (■'■ 
Cahabii  r.  Buruutt, 
)ard  V.  BraiiKinl,  :).' 
V.  Des  M  canes, 'J'J 
.ley  I'.  Austin,   ^'ii 
V.    Souh'.   IK'iuly, 
Co.    V.  Skinu.!!',  9 
County  CoHUu'i's  v. 
(57:  Kir^tTsiit.  l«iiU 
,.h.  3G7;  Cn-ciil'iyw 
^l-  ill)  Aut.  l'*'^'  ''-' 


in 
emey  v. 


Illustrations.  —  A  manager  of  a  theater  was  prevented  by 
an  oHic'.n-  from  giving  an  exhibition  until  he  liad  paid  a  Hcenae 
fee,  which  he  did  under  protest.  The  Hcense  fee  was  illegal. 
JlchI,  that  he  could  recover. the  amount  paid:  Jidkrr  v.  Ciitcin- 
nnti,  11  Ohio  St.  534.  An  actor,  after  everything  is  ready  for 
the  performance,  refuses  to  perform  until  a  certain  sum  of 
money,  to  which  he  is  not  entitled,  is  paid  him.  The  payment 
is  involuntary,  and  recoverable:  Dana  v.  Kcmblc,  17  Pick.  545. 

§  2556.  Real  Property.  —  As  to  real  property  it  is  gen- 
erally held  that  a  payment  made  to  prevent  the  seizure  or 
sale  of  real  property  is  not  made  under  compulsion.'  So 
it  is  held  that  a  payment  made  to  satisfy  a  void  assess- 
ment on  land,  or  to  prevent  its  sale,  or  the  issuance  of 
a  deed  to  the  purchaser,  is  not  compulsory,  and  cannot 
be  recovered  back,  since  such  a  sale,  being  illegal,  would 
not  create  a  cloud  on  the  title.^  Other  cases,  however, 
hold  a  contrary  doctrine.^ 

§2557.  Compulsion  of  Le^al  Process.  —  Money  paid 
under  compulsion  of  legal  process  cannot  be   recovered 


'  Forrest  V.  Mayor,  13  Abb.  Pr.  350; 
Fleetwood  v.  New  York,  2  8au<l.  475; 
Stover  V.  Mitchell,  45  111.  21.3,  the 
oiiurt  saying;  "In  order  to  render  a 
pityment  compulsory,  such  a  pressure 
must  be  brought  to  bear  upon  the 
person  piying  as  to  interfere,  in  some 
way,  with  the  free  enjoyment  of  his 
rightsi  of  p  Tsou  or  of  property:  Brad- 
ford ('.  Chicago,  25  111.  420;  Elstou  v. 
Chieaoo,  4J  111.  514;  89  Am.  Dec.  3(51. 
....  it  has  been  sometimes  held 
that  a  seizure  of  gooda  amounts  to 
duress,  because  the  owner  may  have 
3ueli  a  pressing  necessity  for  their 
imiiiethate  use  t,'iat  his  legal  remedies 
would  not  sufficiently  protect  him, 
though  this  has  been  held  not  to  apply 
where  replevin  could  be  brouglit: 
Preston  /'.  Hoston,  12  Pick.  7;  Knibbs 
V.  Hull,  1  Ksp.  84.  But  we  can  discover 
no  duress  or  compulsion  where  an 
execution  against  A  is  levied  on  the 
land  of  B.  The  latter  is  not  disturbed 
in  his  person,  or  the  possession  or  eu- 
joymeut  of  his  property.  If  coutident 
of  iiis  title,  lie  need  give  himself  no 
trouble.    If  the  superiority  of  his  title 


to  the  lieu  of  the  judgment  is  ques- 
tionable, or  depends  on  matters  in  jmia 
resting  in  parol  proof,  and  he  fears  a 
sale  nuiy  create  a  cloud  upon  his  title, 
he  can  stay  the  sale  by  injunction.  If, 
instead  of  this,  ho  prefers  to  buy  his 
peace,  he  cannot  subsequently  say  he 
acted  under  compulsion,  and  call  on 
the  courts  to  give  him  back  his  money." 

■^  Detroit  t>.  Martin,  34  Mich.  170;  22 
Am.  Kep.  512;  ilogers  v.  (jrreeubush, 
58  .Me.  390;  4  Am.  Rep.  292;  Bucknall 
V.  Story,  4G  Cal.  589;  13  Am.  Hep.  2'20; 
Wills  V.  Austin,  53  Cal.  152;  Shane  v. 
St.  Paul,  2t)  Minn.  543;  Lanborn  v. 
Dickenson,  97  U.  S.  181;  Forrest  v. 
Mayor,  13  Abb.  Pr.  350;  Mariposa 
Co.  '•.  Bowman,  Deady,  231;  Phillips 
V.  Jefferson  Co.,  5  Kau.  412;  Powell  v. 
Supervisors,  46  Wis.  210;  Dickinson 
Co.  V.  Land  Co.,  23  Kan.  lOli;  Peebles 
V.  Pittsburg,  101  Pa.  St.  304;  47  Am. 
Rep.  714. 

=•  Stephen  v.  Daniels,  27  Ohio  St. 
527;  Galveston  Gas  Co.  v.  Galveston 
Co.,  54  Tex.  287.  And  see  Cazenove 
V.  Cutler,  4  Met.  24Gj  Bennett  v.  Healy, 
6  Minn.  240. 
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back  so  long  as  the  process  stands,  though  the  money 
may  not  liavo  been  justly  duo,  and  though  the  process 
may  hu\e  been  irregularly  or  wrongfully  issued;  for  the 
validity  of  legal  proceedings  cannot  be  questioned  in  a 
new  action.*     A  debtor  who  has  paid  money  on   account 
of  a  debt  caniiot,  on  a  subsequent  recovery  by  the  cred- 
itor of  a  judgment  against  him  for   the  whole   amount 
of  the  debt,  maintain  an  action  against  the  creditor  to 
recover  back  the  money  so   paid.*    Tliis  rule  extends  to 
money  voluntarily  paid  in  compliance  with  an  award  of 
arbitrators.^     After  a  judgment  has  been  reversed,  money 
paid  under  it  may  be  recovered  back.*     Where  an  assess- 
ment  is   set  aside  on  certiorari,  money  voluntarily  paid 
thereunder  may  be  recovered.*     And  if  the  act  of  com- 
pulsion  be  not  authorized  by  the  process,  an  action  may 
be  maintained  to  recover  back  the  money  paid  under  it, 
because  the  validity  of  the  process  is  not  que  tioned  in 
such  action;  as  where  the  goods  of  one  person  were  taken 
under  a  writ  of  execution  against  the  goods  of  another; 
or  where  the  wrong  person  was  taken  under  a  writ  of 
capias;  and  the  person  under  such  circumstances  com- 
pelled to  pay  the  debt  in  order  to  release  his  goods  or  his 
person  may  recover  the  amount  paid  from  the  sheriff  or 
his  officer.^    Where  money  is  paid  under  the  process  of  a 
court  V  lich  had  no  jurisdiction  of  the  subject-matter,  it 
is  recoverable.^ 


*  Marriott  v.  Hampton,  7  Term  Rep. 
269;  2  Smitli's  Lead.  Cas.  356;  Gray  v, 
ll.)l)(iits,  2  A.  K.  Marsh.  208;  12  Am. 
Dec.  oS.S;  Kirkliui  v.  Brown,  4  Humph. 
174;  40  Am.  Dec.  635;  Stevens  v. 
Howe,  127  Mass.  164;  Le  Grand  v. 
Francisco,  3  Munf.  83;  Tilton  o.  Gor- 
don, 1  N.  H.  33;  Coibet  v.  Evans,  25 
I'a.  St.  310;  James  v.  Cavit,  2  lirev. 
174;  Federal  Ins.  Co.  v.  Robinson,  82 
Pa.  St.  357;  Travelers'  Ins.  Co.  v. 
Heath,  95  Fa.  St.  333;  Gordon  v. 
Mayor,  5  (iill,  231;  Brangdon  v.  Som- 
erl)y,  55  Mo.  <J2;  Kohler  v.  Wells,  26  Cal. 
606;  Supervisors  v.  Briggs,  2  Deuio,  2S. 


*  Fuller  V.  Shattuclc,  13  Gray,  70; 
74  Am.  Dec.  622. 

5*  Bulkley  v.  Stewart,  1  Da/.  130;  2 
Am.  Dec.  57. 

*Rann  v.  Reynolds,  i  s  u  '','5; 
Scholey  v.  Halsey,  72  IS.  i.  .  .>;  iiw 
velers'  Ins.  Co.  •*;.  Heath,  r'a  8t, 
3.33;  Metzner  v.  Bauer,  fit*        t.  -i'-V). 

»  Mayor  v.  Hiker,  38  N.  J.  L.  225; 
20  Am.  Rep.  386. 

'■  Leiike  (jn  Contracts,  98;  Logan  i: 
Sumter,  28  Ga.  242;  73  Am.  Ike. 
755. 

'  Gordon  v.  Mayor,  5  Gill,  231. 
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§  2558.  Illegal  Fees  Paid  to  Public  Officer.  -  ^\'l,ere  a 
pubhc  oflicer  exacts  fees  to  wind)  he  is  „ot  entitled,  as  a 
con.l,  ,on  to  the  performance  of  a  public  duty,  Ihev  are 
considered  m  law  as  paid  involuntarily,  and  may  be  re- 
covered  back.'  "^ 

Illustrations.  — A  register  requires  the  payment  of  exccssivfi 
^■es  for  permitting  the  exannnatio,>  of  the  Lord^in  his  d  ''e 

r CAcrcd  back:  Townshnid  v.  Dyrhnnn,  2  E.  D.  Smith  ^n     A 
clerk  of  a  court  refused  to  give  an  orde    for  the  rJ  e   vm  of  t 

;;Sm'  xirtiTttei'  ^*-^'i^^^-^  -  -ght  to  denuin:  :L: 

^l.no,9j!^m^''''  '""^'  be  recovered  back:  Clinton  y. 

§  2559.     Mere  Voluntary  Payment.  -  A  voluntary  pay- 
ment, or  a  payment  made  without  any  circumstances  of 
compulsion  or  extortion,  is  not,  iu  general,  recoverable- 
as  a  payment  made  by  way  of  gift  or  with  a  gratuitous' 
intention;  or  a  payment  made  with  knowledge  of  all  the 
circumstances,  in  discharge  of  a  claim  which  was  not  due' 
or  which  might  have  been  successfully  resisted.     And  it 
makes  no  difference  in  this  respect  whetJier  or  not  the 
claim  was  made  in   an  action  or  legal  procee<ling=^     A 
debtor,  after  paying  specifically  as  interest  higher  rates 
tiian  the  law  requires,  cannot  charge  the  excess  of  his 
payments  above  the  legal  rate  against  the  principal  of  his 


Dciuer,  sic         V-   ■-"■ 
ker,  38  N.  J.  L.  ii'o; 


Clinton  V.  Strong,  9  Johns.  370; 
Am.  hx.  Ins.  Co.  v.  Britton,  8  Bo.sw. 
14J);  iowiisliend  v.  Dycknian,  2  E  D 
SMiith,  'JlU;  Alston  V.  Durant,  2  Strob" 
V"J'i  '\V'-  ^*'^-  ^'•^'^;  Robinson  v. 
2  N  If  '-"'ss  ■  ^"  '^^'  ^^^'""^^^'^  "•  ^^'"' 
'  Loakc  on  Contracts,  100;  Elliott  v. 
8wartwout,  10  Pet.  137;  Smith  r.  lie,l- 

o";  '  •  ■'..^["••n'"^'}'  Spra^ue  v.  Binlsall, 
-e.Av.  419;  laylor  v.  Board  of  Health, 
31  la.  .St.  73;  72  Am.  Dec.  724;  Alor' 

.vw"-  /,'";,'"•  *  ^^=^'l-  ^*":  1  Am.  Dec. 
-■■<;    Hall  ,<.    Sluilz,  4   Johns.   240;    4 

Am.    l),e    270;    Mayor  v.    Hughes,    1 

C'lil  &  J.  4S0;  19  Am.  Dec.  243i  Dick- 


ens  V.  Jones,  6  Yerg.  483;  27  x\m.  Dec 
488;  Hubbard  r.  Martin,  8  Y.jrg.  oOO- 
^tevens  v.   Head,  9  Vt.   174:  31   Am' 
Dec.  (517;  Boecher  v.  Biiokingbatn,  18 
C.mn.  110;  44  Am.  Dec.  5«():l\,tomac 
Coal  Co.  I'.  K.  K.  Co.,  38  Md.   226; 
Baltimore  etc.  R.  R.  Co.  v.  Faunce,  G 
Gdl   08;  4(i  Am.  Dec.  Gfw;  Morrison  n. 
Kelly,  22  111.  GIO;  74  Am.  Dee.  IW). 
Knox  Co.  Bk  r.  Doty,  9  Ohio  St.  50(5;' 
7o  Am.  Dec.  479;  Brnmngim  p.  Tilling- 
hast    IS  Cal.   2t>5;  79  Am.   Dec.    176; 
Gonld  V.   McFall,   118  I'a.  St.  455-  4 
Ani.  St.  Rap.  606;  Dickerman  r.  Lord, 
21  Iowa,  838;  89  Am.  Dec.  579 
"  Pettis  i;.  Ray,  12  R.  I.  344. 
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Where  a  person  pays  a  tax  or  assessment  voluntarily, — 
not  to  save  his  goods  from  being  sold,  there  being  no 
seizure  or  proceeding  to  compel  the  payment,  —  he  cannot 
recover  it  back  on  the  ground  that  the  tax  or  assessment 
was  illegal/  Where  a  judgment  is  rendered  against  land 
for  an  assessment,  and  the  owner  of  the  land  pays  it  witli- 
out  the  issuance  of  any  precept  or  execution,  such  payment 
is  a  voluntary  payment,  and  not  one  made  under  compul- 
sion.'' So  payment  of  a  license  fee  to  engage  in  a  particu- 
lar  business  is  voluntary,  and  cannot  be  recovered,  though 
illegal,  where  the  effect  of  not  paying  would  be  a  prosecu- 
tion, either  criminal  or  civil,  in  which  the  party  could 
contest  its  legality.*  But  payment  of  a  water-license  fee 
under  threat  of  cutting  the  water  oft'  is  not  voluntary,  and 
any  excessive  charge  may  be  recovered.* 

Illustrations. — A  lease  provided  that  the  lessee  should 
kocp  the  premises  repaired,  except  in  case  of  fire,  and  in  case 
tlie  premises  should  be  rendered  unfit  for  tenancy  by  fire,  there 
should  be  a  just  and  proportionate  abatement  of  the  rent.  The 
premises  were  rendered  unfit  for  tenancy  by  fire,  but  the  lessor 
demanding  the  rent,  the  lessee  paid  it  under  protest.  Hchl 
that  he  could  not  recover  it  back:  Regan  v.  Baldwin,  126  ]\[ass. 
485;  30  Am.  Rep.  689.  A  municipal  corporation,  in  pursuance 
of  a  statute,  passed  an  ordinance  requiring  a  license  for  the  sale 
of  intoxicating  liquors,  and  imposing  a  penalty  for  selling  with- 
out a  license.  Plaintiff,  a  liquor  dealer,  procured  a  license,  ami 
paid  a  fee  therefor;  afterwards  the  statute  and  the  ordinance 
were  decided  to  be  unconstitutional  and  void.     Held,  that  the 


*  Union  Pac.  R.  R.  Co.  v.  Comm'rs, 
98  U.  S.  541;  Town  of  Ligonier  v. 
Ackerman,  46  Ind.  552;  15  Am.  Rnp. 
323;  Morris  v.  Mayor,  5  iiill,  248; 
Wills  V.  Austin,  53  Cal.  152;  Goddard 
V.  Seymour,  30  Conn.  394;  Garrigan  v. 
Knight,  47  Iowa,  525;  Christy  v.  St. 
Louii,  20  Mo.  143;  61  Am.  Dec.  5U8; 
Clailiii  V.  McDonough,  33  Mo.  412;  84 
Am.  Dec.  54. 

^  Elston  V.  Chicago,  40  111.  514;  89 
Am.  Dec.  361. 

»  Cook  V.  Boston,  9  Allen,  393;  Lee 
I'.  Tuinpleton,  13  Gray,  476;  Emery  v. 
Lo\v(!lI.  127  Mass.  138;  Noyes  v.  State, 
46  Wis.  250;  32  Am.  Rep.  710;  Maya 


V.  Cincinnati,  1  Ohio  St.  268;  Sullivan 
V.  McCammon,  51  Ind.  264;  Kilinhurg 
V.  Hackney,  54  Ind.  83;  Caiiuba  r, 
Burnett,  34  Ala.  400:  Garrison  i\  Til- 
inghast,  18  Cal.  408;  Clatlin  v.  .McUon- 
ough,  33  Mo.  412;  84  Am.  Ike.  54; 
Irving  V.  St.  Louis  Co.,  33  Mo.  57 J; 
Robinson  v.  Ciuirleston,  2  Kicli.  'Ml; 

45  Am.  Dec.  739;  Corklo  v.  Maxwell, 
3  Blatchf.  413;  Ben.son  v.  Moiime,  " 
Cush.  125;  54  Am.  Dec.  716;  O'Uiiiii 
V.  Colusa  Co.,  67  Cal.  5(K{.  Coidni, 
Harvey  v.  Olney,  42  III.  3:{(). 

*  Westlake  v.  St.  Louis,  77  Mo.  47; 

46  Am.  Rep.  4. 
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plaintiff  could  not  recover  back  the  money  paid  for  the  license: 
Tmrn,  of  TA(j(mier  v.  Arkermnn,  4(5  Ind.  ■')52;  ].')  Am.  Rfp.  323. 
IMaiiitiff  accepted,  under  protest,  a  sum  of  money  awarded  to 
licr  as  damages  for  injury  to  her  land  by  widening  a  street. 
Sin;  protested  l)ecause  interest  was  not  tendered  her,  and  then 
sued  for  the  interest.  Held,  tliat  her  action  could  not  be  main- 
tained: CxUter  V.  New  York,  92  N.  Y.  \&>. 

%  2560.  Necessity  of  Protest  at  Time  of  Payment. — 
Where  there  is  no  legal  compulsion,  a  voluntary  payment 
is  none  the  less  voluntary  because  it  is  accompanied  by 
a  protest.'  But  where  a  statute  requires  a  protest,  no 
recovery  can  be  had  without  one.'^  So,  also,  where  the 
payment  is  made  to  an  agent,  and  the  action  is  against 
him.^  Some  ca  es  hold  that  an  illegal  tax  paid  cannot 
be  recovered  unless  the  payment  was  made  under  protest.* 
A  protest  made  after  the  payment  is  of  no  avail.^ 

§  2561.  Money  Paid  under  Mistake  of  Fact.  — Money 
paid  under  a  mistake  of  fact  may  be  recovered  back, 
where  the  mistake  is  such  as  to  have  produced  a  suji- 
posed  liability  to  pay  the  money  which  in  reality  did 
not  exist.*     A  mistake  of  fact  occurs  where  some  fact 


'  Fleetwood  V.  New  York,  2  Sand. 
475;  McMillan  w.  Richards,  9  Cal.  1^65; 
70  Am.  Doc.  655;  Brumagim  v.  Til- 
inj,'liast,  18  Cal.  265;  79  Am.  Dec. 
170;  Flower  v.  Lance,  59  N.  Y.  603; 
Trinity  Church  v.  Mayor,  10  How.  Hr. 
i;iS;  Forrest  v.  Mayor,  13  Ahb.  Pr. 
;^,J0;  Benson  v.  Monroe,  7  Cush.  125; 
54  Am.  Dec.  716;  Ladd  v.  Southern 
Cottou  Press  Co.,  53  Tex.  172;  Mari- 
etta r.  Sloeumb,  6  Ohio  St.  471;  Pat- 
terson V.  Cox,  25  Ind.  261;  Awelt  v. 
Eiiliw  etc.  Ass'n,  34  Md.  435;  Wau- 
hiiUHeu  Co.  V.  Walker,  8  Kan.  431; 
Kansas  etc.  R.  R.  Co.  v.  Wyandotte 
Co.,  It)  Kan.  587;  Detroit  v.  Martin, 
34  .Mich.  170;  22  Am.  Rep.  512;  Shane 
r.  St.  Paul,  26  Minn.  543. 

-  United  States  v,  Clement.  Crabhe, 
41)1);  Schh'singer  v.  United  States,  1 
Ct.  of  CI.  16.  Whore  the  statute  re- 
quiros  a  written  protest,  an  oral  pro- 
tost  i^  unavailing:  Kuowles  v,  Boston, 
129  Maas.  551. 


*  Van  Buren  v.  Downing,  41  Wis. 
122;  Elliot  v.  Swartwout,  10  Pet. 
137. 

*  Allentown  v.  Saeger,  20  Pa.  St. 
421;  McCrickart  v.  Pittshurg,  88  Pa. 
St.  133;  Jackson  v.  Atlanta,  61  Ga. 
228. 

*  Marriott  v.  Brune,  9  How.  619. 

*  Leake  on  Contracts,  101;  Garland 
V.  Salem  Bank,  9  Mass.  408;  6  Am. 
Dec.  86;  Waite  v.  Lcixgutt,  8  Cow. 
195;  18  Am.  Dec.  441;  hake  v.  Arti- 
sans' Bank,  3  Keyes,  378;  Feeinster  v. 
Markham,  2  J.  J.  Marsh.  303;  19  Am. 
Doc.  131;  Dickins  )•.  Jones,  6  Yerg. 
483;  27  Am.  Dec.  488;  Frazier  r,.  Tubb, 
2  Heiak.  667;  Frontier  Bank  v.  Morse, 
22  Me.  88;  38  Am.  Dec.  284;  Balti- 
more etc.  R.  R.  Co.  V.  Fauiice,  6  Gill, 
68;  46  Am.  Dec.  655;  Appletun  Bantc 
V.  Mc(Hlvray,  4  (tray,  518;  64  Ani. 
Deo.  92.  And  alth<iu;.;li  at  the  time 
the  payment  was  ma  lu  the  plaintiff 
might  have  ascertained  the  truth  by 
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which  really  exists  is  unknown  to  the  party,  or  some 
fact  is  heliovcd  by  him  to  exist  which  really  does  not.* 
Money  is  not  paid  by  mistake  or  recoverable  as  such 
where  the  payment  has  been  made  in  discharge  of  clearly 
ascertained  legal  rights  and  duties;  as  when  an  express 
company  undertakes  to  carry  money,  fails  to  deliver  it  to 
the  owner,  and  makes  good  the  loss  by  i)aymont.'"  So 
money  voluntarily  paid  in  the  reasonable  belief  that  it  is 
due,  and  after  investigation,  or  the  opportunity  therefor, 
and  without  fraud  on  the  part  of  the  recipient,  cannot  be 
recovered  back  as  paid  under  a  misapprehension.^  But  a 
well-established  exception  to  the  rule  as  to  the  recovery  of 
money  paid  under  a  mistake  is  where  a  drawee  pays  a 
forged  bill  of  exchange  to  a  holder  thereof,  without  fault, 
and  for  a  valuable  consideration.  In  such  a  case  the 
foundation  upon  which  the  drawee  is  made  to  suller  tlio 
loss  is  the  imputed  negligence  in  accepting  or  paying  un- 
til he  has  ascertained  the  bill  to  be  genuine,  lie  is  sup- 
posed to  know  the  handwriting  of  his  correspondent  nuuih 
better  than  the  holder  can.'*  Where  the  parties  cannot  be 
placed  in  statu  quo,  the  loss  must  fall  upoji  the  person  who 
occasioned  it.* 

Illustrations.  —  A  creditor  was  trusted  to  calculate  the  in- 
terest on  some  notes,  and  by  a  mistake  obtained  an  erroiitous 
amount,  which  he  assured  ti)e  debtor  was  correct.  Held,  tliat 
the  mistake  was  mutual,  and  the  debtor  could  recover  the  ex- 
cess: Woiiey  v.  Moore,  97  Ind.  15.  The  plaintiff  prepaid  tlie 
defendant  for  transportation  of  a  pile  of  bark,  which  he  esti- 
mated at  sixty  cords,  after  allowing  three  cords  for  shrinkage. 
On  arrival,  the  bark  measured  but  forty  cords,  measured  in  the 
usual  manner  at  its  destination.  Held,  that  he  could  not  rccuver 
back  the  yxcess  paid:  Buffalo  v.  WMallcy,  Gl  Wis.  255;  50  Am. 
Rep.  137. 

the  exercise  of  proper  vigilance  and  Co.,  45  Pa.  St.  419;  84  Am.  Dec.  499, 

care:  Kingston  Bank  »,'.  Eltinge,  40  N.  ■*  Wheele;    v.   Hatheway,  bH  ^licli. 

Y.  391;    100  Am.    Dec.  51G;    Lyle  v.  77.    ^ 

Skinnehaiger,  17  Mo.  App.  (»G.  *  Ellis  v.  Ohio  Life  Ins.  and  Trust 

»  Mowatt  V.  Wright,  1  Wend.  3.55;  Co.,  4  Ohio  St.  G28;  Gt  Am.  Duo.  (ilO. 

19  Am.  Dee.  509.  •'  IJoas  v.  Uptlegrove,  5  Pa.  St.  610; 

*  Hageratown  Bank  v.  Adama  Ex.  47  Am.  Dec.  425. 
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§  2562.  Money  Paid  under  Mistake  of  Law.  —  But 
where  money  is  paid  voluntarily  with  knowledge  of  all 
the  facts,  the  party  cannot  recover  it  hack  on  the  ground 
that  he  made  a  mistake  as  to  his  h'gal  liahility,  or  was 
iiinorant  of  the  law  of  the  case.*  A  miritake  of  law  is 
where  a  party  knows  the  facts  of  the  case,  hut  is  ignorant 
of  the  legal  consequences.'''  But  i''  the  mistake  was  as  to 
the  law  of  another  state,  the  rule  ip  ditrorent.' 

Illi'sthations.  —  The  maker  of  a  note  paid  interest  at  more 
than  the  legal  rate  after  maturity,  under  a  mistake  an  to  the 
legal  ellbct  of  a  jdirase  used  in  the  note.  Iliii]^  that  lie  could 
iiol  recover  it  back:  Rector  v.  Collins,  40  Ark.  1G7;  55  Am.  Rep. 
571.  Defendant,  after  suit  ))rought,  voluntarily  paid  a  part  of 
the  demand,  and  a  decree  was  afterwards  rendered  for  the  resi- 
c\ie,  which,  on  appeal,  was  reversed.  Held,  that  the  [)art  so 
paid  could  not  be  recovered,  as  it  was  paid  under  a  mistake  of 
law:  Beard  v.  Beard,  25 _W.  Va.  4S6;  52  Am.  Rep.  219.  Defend- 
ant, a  skilled  attorney,  induced  plaintiiT  to  pay  him  money  to 
remove  alleged  liens  on  property  conveyed  by  plaintid'  to  de- 
feiulant.  Held,  that,  though  the  mistake  was  one  of  law,  plain- 
till"  could  recover:  Kinney  v.  Dodge,  101  Ind.  573. 

§  2563.  Money  Paid  for  Consideration  Which  has 
Failed. — Where  one  person  pays  money  to  another  for  a 
consideration  which  wholly  fails,  he  may,  as  a  rule,  recover 
it  back.*  If  a  party  has  obtained  the  specific  considera- 
tion that  he  stipulated  to  have,  ho  cannot  recover  back  the 
money  paid  for  it  merely  upon  the  ground  that  it  was. 


'Town  V.  Burnett,  34  Ala.  400; 
Braiiliam  v.  Mayor  of  San  Jose,  24 
t'al.  oSf);  Uuckiiall  v.  Story,  40  Cal. 
riS'J;  i:}  Am.  Kop.  220;  Sprague  v. 
\MnU-M,  2  Cow.  419;  Clarke  v.  Uutcher, 
U  Cuw.  t)'J4;  Mnt.  Law  Inst.  v.  En- 
stuin,  46  Mo.  200;  Benson  v.  Monroe, 
7  L'ush.  125;  54  Am.  Dec.  716;  Super- 
visora  V.  Briggs,  2  Denio,  26;  Downs 
r.  Doimelly,  5  Ind.  490;  Silliiiian  v. 
Wing,  7  Hill,  159;  Jenks  v.  Lima,  17 
Ind.  320;  Kheel  v.  Hicks,  25  N.  Y. 
2J1;  ilranger  v.  Olcutt,  I  Lans.  171; 
liudaaid  0.  Bank,  2  Sanilf.  253;  Wliea- 
ton  0.  Ukls,  20  Wonil.  170;  Champlia 
f.  Liytin,  IS  Wend.  407;  31  Am.  Dec. 
3S2;  Hempiiill  v.  Moody,  64  Ala.  46i; 
265 


Churchill  )•.  Bradley,  58  Vt.  K):?;  50  Am. 
Hop.  56:i;  Lester  i\  Mayor  of  Baltimore, 
29  Md.  415;  90  Am.  Dec.  5  J2.  But  aee 
R.iy  V.  Buili,  3  B.  INIon.  510;  :{9  Am. 
Doe.  479;  Northrop  v.  (rrave.s,  19  Conn. 
518;  50  Am.  Dec.  204;  Culbreiith  v. 
Culbreath,  7  Ga.  64;  50  Am.  Dec. 
375. 

•^  Mowatt  V.  Wright,  1  Wend.  355; 
19  Am.  Dec.  5()9. 

»  Haven  v.  Foster,  9  Pick.  112;  19 
Am.  Dec.  353;  Norton  v.  Marden,  15 
Me.  -45;  ,S2  Am.  Dec.  i;i2. 

*  Liuke  on  Contracts,  105;  Chapmau 
V.  Brooklyn,  40  N.  Y.  3^);  Jtdmson  v. 
Joniiiiigij,  10  Gratt.  1;  60  Am.  Dec. 
323. 
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or  tlmt  it  turns  out  to  bo,  of  no  viiluc'  A  party  is  not 
entidt'd  to  recover  buck  tiio  nionoy  paid  for  a  considera- 
tion wliitdi  has  failed,  where  the  fuihire  has  been  caused 
by  Ills  own  default/  And  it  is  essential  that  the  failure 
of  consideration  should  bo  complete.' 

Ir-T.rsTRATioNs.  —  A  pays  B  the  price  of  certain  goods.  B  does 
not  deliver  the  goods,  A  may  recover  the  money  paid:  Devnux 
V.  Coiiolh/,  8  Com.  B.  O'iO.  Money  is  paid  for  railroad  scrip 
which  turns  out  to  bo  forged.  The  money  may  be  tccovcmcmI 
back:  Wrfilro]>p  v.  SnJovion,H  Com.  B.  o45.  Money  paid  in  dis- 
counting a  hill  of  exchange,  the  acceptance  of  which  is  a  forgery. 
//('/(/,  that  it  may  ho  recovered  as  upon  a  failure  of  the  consid- 
eration: Jones  V.  Iiy(h,  5  Taunt.  488;  Chirncy  v.  Womcrslnj,  4 
El.  it  B.  18;5;  24  L.  J.  Q.  B.  40.  Money  is  paid  for  a  hill  of 
exch.'uige  which  has  been  rendered  void  as  against  former  ])!ir- 
ties  by  a  material  alteration.  JFcUl,  that  it  may  be  reciovereJ 
back:  Bwchjidd  v.  Moore,  3  El.  &  B.  083;  23  L.  J.  Q.  B.  2G1. 
Money  is  paid  for  the  services  of  an  agent.  He  performs  them 
so  badly  as  to  be  useless  to  his  employer.  The  latter  may  re- 
cover the  money:  lloHtoek  v.Jdnline,  3  Hurl.  &  C.  700.  ^loiiey 
is  piiid  as  a  contract  to  convey  lands.  It  turns  out  that  the 
vendor  has  no  title  to  them.  The  money  may  be  recovered 
back:  J'ipkin  v.  James,  1  Humph.  325;  34  Am.  Dec.  052.  A, 
relying  wholly  on  B's  represenlations  made  without  fraud,  paid 
for  the  privilege  of  operating  under  a  patent  which  turned  out 
to  be  void.  Ilehl,  that  the  money  paid  could  not  be  reeoveivij 
back:  Schwarzenhnch  v.  Odorless  Excavating  Apparatus  Co.,  tio 
Md.  34;  57  Am.  Rep.  301. 

§  2564.  Money  Paid  under  Executory  Illegal  Contract 
may  be  Recovered  back. — Where  money  has  been  paid 
in  consideration  of  an  executory  contract  or  purpose 
which  is  illegal,  the  party  who  has  paid  it  may  ropudiiite 
the  agreement  at  any  time  before  it  is  executed,  and  re- 
claim the  money  as  if  upon  a  failure  of  consideration.* 
Thus  where  a  person  had  paid  money  to  another  upon 
the  illegal  consideration  of  procuring  him  a  public  oHioe, 
it  was  held  that  he  might  repudiate  the  agreement  while 


*  Leake  on  Contracts,  108. 

*  Luake  on  Contracts,  1 10. 

*  Leake  ou  Cuu tracts,  IIL 


*  Spring  Co.  v.  Knowlton,  lO.T  U.  S, 
49;  Hooker  v.  De  Pulos,  2  I'uuu. 
3C9. 


4220 

party  i^  i»"^ 
i  cous'ulerii- 

t  the  fuiluro 


•1227 


PAY  MP.  NT. 


g  2505 


00(1  B- 


■R  (loos 

Ikvoujc 
raUroad  Bcri]) 
y  bo  rocovcn'l 
,oy  paitl  in  dis- 
ich IB  a  forgcrv. 
0  of  the  fons'ul- 
V    iromfcsfc'/'  4 
id  for   a  bill  of 
inst  former  par- 
,.vY  bo  rccovcvod 

e  performs  them 
ho  lutter  may  re- 
r  c  700.    :Moucy 
pns  out  that  tlie 
nay  be  rcc^ovned 
nv  Dec.  0o2.    A, 
bout  fraud,  riu< 
which  turne.l  ou 
not  be  recoviTca 
Apparatus  Co.,  Oo 

Illegal  Contract 
has  been  paid 
ract   or   purpose 
it  may  rcpuaiate 
executed,  and  re- 
,f  consideration.* 
to  another  upon 
,n  a  public  office, 
agreement  while 


it  roin.'unod  oxocntory,  and  iMn-ovcr  back  tlio  money.' 
And  money  paid  us  the  con.sidcration  of  an  illc'^al  or  void 
wa;,' 'ring  contract  depending  upon  a  future  event  may 
bo  rcchiimed  at  any  time  before  tlie  risk  i.s  determined.' 
So  if  money  has  been  paid  to  or  deposited  with  a  third 
party  to  be  disposed  of  under  an  iUegul  contract,  or  for 
an  illegal  purpose,  it  nniy  be  reclaimed  at  any  timo  before 
it  has  been  actually  paid  over  under  the  authority  given 
for  its  disposal.'  So  goods  that  have  been  delivered  under 
an  illegal  agreement,  or  for  an  illegal  i)urpose,  nuiy  be  re- 
claimed and  recovered  back  so  long  as  the  agreement  or 
purpose  remains  unexecuted.* 

Iij.rsTUATioNS.  —  Goods  had  been  dehvered  under  a  fi'-'titious 
8;il(!  for  tiie  jiurpose  of  protecting  the  possession  wiiilst  the 
owner  compounded  with  Ins  creditors.  Ifild,  that  l>o  might  re- 
imiliatethe  transaction  before  the  composition  liad  been  earri(Ml 
uat,  and  recover  the  goods  from  the  pretended  buyer,  or  from  a 
sul)ven(lce  to  whom  they  had  been  dehvered  with  notice  of  the 
illegal  transaction:   Taylor  y.  Bowers,  L.  11.  1  Q.  li.  D.  21)1. 

§  2565.  But  Alitor  where  Agreement  is  Executed.  — 
After  the  execution  of  the  illegal  contract  or  purpose,  the 
money  paid  under  it,  whether  as  the  consideration  or  in 
performance  of  the  promise,  cannot  be  recovered  back; 
for  the  parties  are  then  equally  delinquent,  and  the  rule 
api)lies,  that  in  pari  delicto,  mclior  est  conditio  possidentis.^ 


'  Wiilljer  V,    Chapman,    cited  in  2 
Dmij,'.  471. 

'  Tippontlen  v.  Randall,  2  Ros.  &  P. 
4()7;  Hunk  v.  Walsli,  4  Taunt.  '2W. 

'  S^jriiig  Co.  V.  Knowltou,  103  U.  S. 
49. 

'  T  lylor  i\  Bowers,  1  L.  R.  1  Q.  B. 
D. 'J'.)!. 

'  Livike  on  Contracts,  774;  Worces- 
tir  I'.  Eiton,  11  Mass.  3(j8;  Waite  v. 
M.irill,  4  Mc.  102;  IG  Am.  Dec.  2:»8; 
B.iiKullc  V.  Melundy,  It)  N.  H.  lOO; 
4(1  Am.  Due.  158;  Staples  v.  Gould,  5 
&\ni\i.  410.  "  'Die  true  test  for  deter- 
mining wlietlier  or  not  the  plaintiff 
ami  tlie  deleiulant  were  in  pari  drlirto 
is  liy  considering  whetlier  the  plain- 
titf  could  make  out  his  case  otherwise 


than  throu<,'h  the  medium  and  by  the 
aid  of  the  illegal  transaction  to  wliich 
ho  was  liiinsL'lf  a  party":  Taylor  o. 
Chester,  L.  R.  4  Q.  B.  314.  "The 
rule  iH,  III.  pari  ileliHo,  potior  cd  coinUtio 
pnnsidi'ii/in;  and  whore  tiie  contract  is 
executed  and  the  money  paid  In  pari 
delicto,  this  rule  certainly  holds,  and 
the  party  who  has  paid  it  cannot  re- 
covc"  it  hack.  But  where  contracts  or 
transactions  are  prohibited  tor  the 
sake  of  protectin;^  one  set  of  men 
from  anotlicr,  —  the  one,  from  their 
situation  and  condition,  being  liable  to 
he  oppressed  or  imposed  upon  by  the 
other,  —  there  the  parties  are  not  in  pari 
di'lidn,  and  tlie  person  injuretl,  after 
the  transaction  is   linished  and  com- 
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Money  voluntarily  paid  for  losses  in  stock-jobbing  trans- 
actions, in  violation  of  statute,  cannot  be  recovered  back.' 

§  2566.  Where  Intent  of  Law  Violated  is  to  Protect 
Party.  —  If  the  law  violated  was  intended  to  protect  one 
of  the  parties  against  the  acts  of  the  other,  they  are  not 
in  pari  delicto,  and  the  party  intended  to  be  protected  may 
recover  money  paid  in  violation  of  such  law.^  But  only 
the  party  which  the  law  was  designed  to  protect  can  take 
advantage  of  it.* 

Illl'stkations.  —  Lotteries  are  forbidden  by  law,  but  a  per- 
son pays  money  for  lottery  tickets.  He  may  recover  it  back: 
Gray  v.  Roberts,  2  A.  K.  Marsh.  208;  12  Am.  Dec.  383.  A  l)or- 
rowor  pays  interest,  usurious  by  law.  He  may  recover  it 
back:  Bosanquet  v.  Daahwood,  Talb.  Eq.  Cas.  38;  Schroeppd  v. 
Corning,  5  Denio,  23G. 

§  2567.  Accord  and  Satisfaction— What  It  is  — Effect 
of.  —  A  right  of  action  for  a  breach  of  contract,  or  for  ary 
■wrong,  cannot  be  discharged  by  any  payment  or  perform- 
ance, or  tender  of  payment  or  performance,  without  the 
consent  and  acceptance  of  the  promisee;  for  the  prom- 
isee, after  breach,  or  the  person  injured,  becomes  en- 
titled to  the  compensation  or  remedy  provided  by  process 
of  law,  and  is  not  bound  to  accept  any  tender  or  oHer 
made  in  satisfaction  of  his  legal  rights.  He  may,  how- 
ever, agree  to  do  so;  and  an  agreement  to  accept  some- 
thing in  satisfaction,  accompanied  by  the  delivery  or 
performance  of  what  is  so  agreed  upon,  satisfies  and  dis- 
charges his  right  of  action.  Such  an  arrangement  is 
called  an  accord  and  satisfaction.*     Where  one  makes  an 


piloted,  may  bring  his  action  an<l  defeat 
the  contract.  For  inistauce,  by  the 
fitatutoa  of  usury,  taking  more  than 
five  pur  cent  ia  ileclared  illegal  and 
the  contract  void;  but  these  statutes 
were  made  to  protect  needy  persons 
from  tlie  oppression  of  usurers,  there- 
fore the  party  injured  may  bring  an 
action  for  the  excess  of  interest " : 
Lord  Mansfield,  C.  J.,  in  Browning  v, 
Morris,  2  t'owp.  792. 


'  Wyman  v.  Fisko,  3  Allen,  238;  SO 
Am.  Dec.  06. 

-'  Gray  v.  Roberts,  2  A.  K,  Mrrsh. 
208;  12  Am.  Dec.  3S3. 

=»  Deming  v.  State,  23  Iml.  41  L>; 
Babcock  v.  Goodrich,  47  Cal.  ."lO'.l. 

*  Leake  on  Contracts,  STiJ;  I'ulli.im 
V.  Taylor,  50  Miss.  251;  Bull  v.  Bull,  4,* 
Conn.  455;  Stockton  v.  Frcy,  4  (iill, 
406;  45  Am.  Dec.  138;  Heirni\  Cunon, 
11  Smedes  &  M.  361;  49  Am.  Due,  05, 
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i-iako,  3  Allen,  I'l^S;  SO 


Offer  of  a  sum  of  money  to  settle  a  disputed  claim  for  a 
arger  unhq,ndated  auaount,  he  may  attaeh  to  his  oflbr 
the  condition  that,  if  accepted,  it  shall  operate  as  a  full 
set.iement  and  its  acceptance  will  then  be  deemed  an 
accord  and  satisfiiction.* 

By  the  accord  the  parties  agree  upon  a  sum  of  money 
or  other  matter,  to  be  given  and  accepted  as  compensi: 
>on  for  the  breach,  instead  of  the  legal  remedy  provided 
by  process  of  law.     This,  however,  is  insufficient  to  bar 
an  act.on  on  the  claim.^     It  is  by  the  execution  of  the 
accon,    hat  is,  by  the  actual  delivery  and  acceptance  of 
he  ma  ter  agreed  upon,  that  the  right  of  action  is  satis- 
fied  and  discharged.^    Saying  ''  it  is  not  enough,  but  there 
will  be  no  trouble,"  at  the  time  of  the  payment  ;f  a  claim 
IS  not  an  acceptance  in  full  satisfaction.^     Readiness  to 
por  orm  the  accord,^  or  a  tender  of  performance,"  or  even 
part  per tormance,^  is  not  enough.     An  accord  and  satis- 
faction   to  constitute  a  bar,  must  be   full,  perfect,  and 
complete.^     The  accord  must  be  executed,  and  not  exec- 
utory merely.^     It  must  be  a  satisfaction  of  the  entire 

n.oMoy  claim,  is  co.nmonly  cal  ed  pay  t^S-  <)1   a'!;    n  ^'■"''i!^^'^'-'    ^^   l'^-   «t. 

nu'ut;    but    the   payineat   of   •     iffi  i'xvm  Ht""-  V^' 

nuuh  a,„l  accepted  after  it  h  due   and         *  !)  ^  ''  ^'f^'f^  ^^  ^^*-  ^''^^• 

default  n.ade  i.\  payn^.nt,  wLToptr  An.    1""  'VV-''':  ''    ',"  '"'t  ''J  '  ^^ 

ate,s  in  satisfaction  of  tbe  right  of  ac-  Wend    S90-  '>o'a,!:"  f     ^'^y'^^'    ^ 

turn,  iiiu.st  be  distinguished  ?roin  mv  "  M  t^"^  '' o^*""'  ^•^'• 

meat  of  the  debt  at  the  time  of  "J  h fg  Am    DeT  4-^"^''    M  ^'-  V"*'  '''''  ^^ 

■uf,  ^vhich   operates  in   discharge  of  (>auw    2-{  w'  ^'""o^//"  J^'''"'^  ''•  ^^^ 

tl.u  contract  by  performance "  •  ulll  ^ 'o    v  ^  *'"'.V  '^^~'  '^■'  ^^"'-  '>ec. 

oii  Contracts,  87.^,  '  ^"""^^  J'"';  ^•'Vj"*"'  "■  "^""'   ^5  N.  Y.  574; 

King.bnry.   48^  Vt.    480;    MckSi  v      ISg'         "^    '^    ^"»«'»"^-"^.    ^    N.    H. 

fe''N:^^:^1^.Si5i^J^^is  B:Sf'B^  ^•'°'^'  ^  >"^^-  ^^= 

Am.  Rep.  491;  Mitchell  /Haw.W  1  T  .        '^"^f  VV?^  ^'"-  I^««-  S^'-':  t>"st  v. 

Denio,  414;  47  Am   Dec   200          ^'  ^"r'T"'  ?.^^'""'  ^'^''^'  ^'"'^  "•  """^ton, 

^  Leake  on  Con^mcts!"  87G-'  Hall  „  luf'''%  ?'?■  'T=  ^^'^tl^i'i^""  "•  In- 

Sn.it,  10  Iowa,  45;  Fl^K  gSLJ;  ^^^^  ^^^l^i^^,  ^^^iJ:  "^"^' 
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debt  so  as  completely  to  extinguish  it.'  Where  there 
have  been  mutual  accounts  between  two  persons,  the 
giving  of  a  note  by  one  to  the  other  is  prima  facie  evi- 
dence of  a  settlement  of  accounts  between  them." 

Accord  and  satisfaction  after  breach  discharges  tlio 
right  of  action,  whether  it  be  founded  on  a  deed  or  other 
writing,  or  Upon  an  agreement  by  word  of  mouth.^  An 
accord  and  satisfaction  in  parol  is  a  good  defense  to  an 
action  on  a  specialty.*  Accord  and  satisfaction  made  willi 
and  accepted  by  one  of  several  joint  creditors  disciiargis 
the  debtor  as  against  all.*  Accord  and  satisfaction  made 
by  one  of  several  parties  jointly  liable,  or  jointly  and 
severally  liable,  for  the  same  debt,  and  accepted  by  Iho 
creditor,  discharges  all.* 

An  accord  and  satisfaction  obtained  by  the  fraud  and 
misrepresentation  of  the  debtor  is  void;^  and  if  the  satis- 
faction entirely  fails,  the  accord  is  no  bar  to  a  suit  on  the 
debt.« 

Illustrations.  —  A  collector  of  customs  received  money  for 
penalties.  A  coastwise  clerk  at  the  custom-house  claiuKMl  a 
share  as  informer,  which  the  collector  refused  to  allow  him;  Imt 
did  however,  as  did  also  the  naval  officer,  pay  him,  from  titiif  to 
time,  small  amounts  of  money,  by  way  of  gratuities,  on  account 
of  his  services  in  the  matter,  which  wore  understood  to  he  in 
full  settlement  for  his  services.  Held,  a  valid  accord  and 
satisfaction:  Barry  v.  Goodrich,  98  Mass.  335.  A  creditor 
agreed  to  take  certain  property  of  his  debtor  in  satisfactiuii  of 
his  dcht,  upon  the  faith  of  representations  of  the  debtor  as  to 
its  condition,  and  he  took  it  under  such  agreement,  after  !m' 
had  an  opportunity  to  test  their  truth.  Held,  a  good  acconl 
and  satisfaction  of  the  debt:  WiUiams  v.  Phelps,  IG  Wis.  >>•).  A 
and  B  had  mutual  causes  of  action  against  each  otlior.  A  ii:iid 
B  in  satisfaction,  taking  his  receipt;  B  procured  from  A  a  rc 
cei])t  "in  full  of  all  demands,"  nothing  being  said  as  to  As 
particular  demand.    Held,  a  good  accord  and  satisfaction  of  As 


1  Line  v.  Nelson,  38  N.  J.  L.  358. 

"  Kininan  v.  Cannefax,  34  Mo.  147. 

^  Lijakc  ou  Contracts,  877;  or  upon 
a  jmlgiiiciit:  Savago  v.  Everniau,  70 
Pa.  St.  315;  10  Ain.  llci).  070. 

*  CaliG  V.  Janieauu,  10  Irttd.  193;  51 
Am.  Due.  380, 


f-  Wallace  v.  Kclsall,  7  Mocs.  L  W. 
204. 

«  Nicliolsou  V.  Rovill.  4  Ad.  f;  'v  (>:.'>. 

'  Stalibrd  t'.  Biicon,  1  Hill,  X-^^  Ti 
Am.  iJec.  300;  Dolseu  v.  AriiuM,  10 
How.  Pr.  531. 

«  Clark  V.  Boweu,  22  How.  'J70. 
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:elsall,  7  Muos.  i  W. 


reu,  22  How.  'J70. 


cause  of  action   against   B:    Vrdchr  v.   Vedder    1  Denio    0=^7 
''all  his  claim  wa«  settled"  X/      t'^^^.^tlier,  who  said  that 

satisfaction  of  my  lnl^'     An     n        1       ''"  """''^'^''^  "'  ^"^^^ 
the- JLVorLi^nrZ  .Z  f;™  *the"cL'rf„r:  tf  t  "^ 

Hot  f  f  ^"^'  "^^'^^^  ^^t'»  '^"  equitable  lien!    He  under 

to  receive  them  in  spftlpmpn+  t^.,+         ^i:  •   V  •      ^         'Sreed 
fused  so  to  do      i"  ff  t^e^ient  but  on  their  being  tendered,  re- 

§2568  The  Consideration.  -  It  is  not  necessary  that 
the  consideration  be  adequate.^  But  the  matter  or  thin, 
agreed  to  be  received  in  satisfaction  must  have  some  legal 
value  to  the  creditor.^  And  the  consideration  must  not 
be  Ilegal.  An  agreement  by  two  liaving  each  an  action 
^r  alse  imprisonment  pending  against  the  other  to  dis- 
continue  their  respective  actions,  and  an  actual  discon- 
t.nuance  accordingly,  are  a  good  accord  and  satisfaction  * 
And  the  matter  of  the  accord  must  be  something  presently 
I  one,  or  agreed  to  be  done,  in  satisfaction,  and  not  some^ 
nng  already  done  and  past;  for  any  past  matter  would 
not  constitute  a  consideration  suflicient  to  support  it« 


Leake  on  Contracts,  878;  Warren 
r.  Sk.mier,  20  Conn.  589;  Do.uilu.e  v. 
Uoodlmr^y  a  Cu.sh.  148;  Pierce  „. 
Pierce,  ".,  liarh.  24:i;  ()gl,or„  ,.  H„lf. 
'.an,  02  Ind.  431);  Fislier  ,-.  May  " 
H'1'1.,  41'J:  5  Am.  iJoc.  G2G;  Roid  v 
Bartlftt,  J  y  Pick.  273. 


^Kceler    v.    Neal,    2    W.ats,    424- 
iMvm    V.    Noaks,    3    J.    J.     Marsh.' 

^  Driesbaoh  r.  Kollor,  2  P;>    St   77 
*  Foster  v.  Tnill,  12  J<iiii,s.' .!.-,(!. 
Stead  V.  Poyer,  1  Cem.  U.  ^62. 
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In  tlie  case  of  a  payment  made  in  satisfaction  of  a 
money  debt,  the  acceptance  of  a  smaller  sum  is  no  satis- 
faction of  a  debt  of  larger  amount/  without  a  release  of 
the  residue  or  some  additional  consideration  for  giving  it 
up.^  A  parol  release  of  a  judgment  for  less  than  the 
amount  due  is  invalid,  although  indorsed  on  the  execu- 
tion.^ An  executed  agreement  to  accept  part  in  satisfac- 
tion of  the  whole,  accompanied  by  a  formal  release,  is 
valid.*  The  liability  of  a  third  party  may  be  accepted  in 
sati -faction  of  the  debt  of  the  original  debtor,  under  a 
valid  agreement  of  all  the  parties  to  that  effect.  The  ac- 
ceptance of  the  liability  of  a  new  party  in  discharge  of 
the  obligation  before  breach  constitutes,  as  we  have  seen, 
what  is  c^led  "novation."*  Thus  the  note  of  a  third  per- 
son  accepted  in  satisfaction  of  a  debt  discharges  the  debt." 


'  Warren  v.  Skinner,  20  Conn.  557; 
Currau  v.  llumuiell,  US  Mass.  482; 
Hayes  v.  Davidson,  70  N.  C.  57.3; 
Vance  v.  Lubenbill,  9  B.  Moa.  '249; 
Harrison  v.  Close,  2  Johns.  448;  3  Am. 
Dec.  444;  Seymour  v.  Miuturn,  17 
Johns.  109;  8  Am.  Dec.  381;  Kraft  v. 
Wickey,  4  (Jill  &  J.  392;  23  Am.  Dec. 
5(59;  Obiirndorf  v.  Bank,  31  M.l.  132; 
1  Am.  Rep.  31 ;  ReynoKla  v.  French,  8 
Vt.  85;  30  Am,  Dec.  456;  Spanti  v. 
Baltzull,  1  Fla.  301;  46  Am.  Dec.  346; 
Daniels  v.  Hatch,  21  N.  J.  L.  391;  47 
Am.  Doc.  109;  Pearson  v.  Thoniason, 
15  Ala.  700;  50  Ain.  Dec.  59;  Donohoe 
V.  Woodl.ury,  6  Cush.  148;  52  Am. 
Dec.  777,  Twitchell  v.  Shaw,  10  Cush. 
46;  57  Am.  Dec.  80;  VValan  v.  Kerby, 
99  Mass.  3;  Young  v.  J(^nes,  04  Ma. 
563;  IS  Am.  Rep.  279;  St.  Louis  etc. 
R.  R.  Co.  V.  Davis,  35  Kan.  464; 
Hooker  v.  Hyde,  61  Wis.  204;  Lud- 
dington  r.  B.U,  77  N.  Y.  1.3S;  33  Am. 
Rep.  001;  White  v.  Kuntz,  107  N.  Y. 
518;  1  Am.  St.  Rep.  886. 

^  Cain  c.  McAdcn,  2  Ired.  Eq.  79; 
Merchaut.s'  Bank  r.  Davis,  3  Ca.  112; 
Booth  V.  Smith,  3  Weud.  68;  Fhillipa 


V.  Burger,  2  Barb.  612;  Bairn  v.  Bcu- 
lyn,  62  Miss.  110;  Mitcliell  v.  Whoatdii, 
46  Conn.  315;  33  Am.  Rep.  24;  Scliwcti 
der  V.  Lang,  29  Minn.  254;  43  Am. 
Rep.  202.  The  receipt  of  one  hiiiuiiud 
dollars  and  a  cow  in  full  of  a  judgineiit 
for  two  hundred  dollars  works  a  sat- 
isfaction of  the  judgment:  Ned  o. 
Handley,  116  111.  418;  56  Am.  IJep. 
784.  See  ante.  Composition  witli 
Creditors. 

*  Weber  v.  Couch,  134  Mass.  26;  45 
Am.  Rep.  274. 

*  Gordon  v.  Moore,  44  Ark.  349;  51 
Am.  Rep.  606. 

*  Bi-nnett  v.  Hill,  14  R.  I.  322.  Sw 
ante.  Title  Trusts,  and  see  -pod,  i  L'.'iTl.'; 
Leavitt  v.  .Morrow,  6  Oliio  St.  71;  0' 
Am.  Dec.  334. 

«  Boyd  V.  Hitchcock,  20  Jdliiis.  76; 
11  Am.  Dec.  247;  Le  Page  v.  Me('r.;i, 

1  Wend.  164;  19  Am.  Due.  469;  Fiisluu 
V.  Larned,  21  Wend.  453;  ConkliiiL;  '■, 
King,  10  Barb.  375;  Kecler  r.  Salis- 
bury, 27  Barb.  488;  Wel.b  r.  (I^M- 
smith,  2  Duer,  418;  Brooks  v.  W'lii'n.', 

2  Met.  283;  37  Am.  Dec.  95. 
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;h,  134  Mass.  26;  45 
ore,  44  Ark.  3-19;  51 
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CHAPTER  CXXII. 

RESCISSION  AND  RELEASE. 

Rescission  of  contract  by  express  agreement. 
Kescission  may  be  implied 

Reaciasion  by  death. 

Releaae  —  Effect  of. 

Form  of  ami  pequiaitea  of  relemo. 

What  matter  release  covera. 

Coveuaot  not  to  aue. 

6  2-,T0     n  °'°"'  °'  r'  ^'  "'■''=''«<>"  ^'J  co-eredilor.. 
S  ^^/'J.     Eesaaswn  by  act  of  one  party. 

§  2569.    Rescission  of  Oontrant  hv  1?.,^™—.  a 
i  on„i-„„.  ,      ,.™'™"  "y^'^Press  Agreement. 

-A  contract  may  be  discJmrged  at  any  time  boCoro  tbe 
performance  .a  due,  by  a  new  agreement  validly  ma  1 
w,thtl,e  e/rect  of  altering  tbe  terms  of  tbeorigin'l  Z^l 
mont,„rof  rescinding  it  aItogetl>er;  and  a  cbtim  under 
tl.e  or,g,nal  contract  may  then  be  met  by  tbe  new  ™'e 

foimc,.  Wbere  a  contract  remains  executory,  and  before 
broach,  ,t  may  be  annulled  by  agreement  o  all  pant 
ut  when  broken,  and  right  of  action  accrued,  the  d  bt  or' 
an,ages  can  only  be  released  for  a  considera  ion;  but  so 
far  as  the  contract  remains  executory,  an  agree  no,  o 
a.nH,  on  one  side  is  consi,leration  for  an  a°rccn  e  t  to 
annul  on  the  other  side.^    The  period  for  the  Te 

a  wruten  contract  or  the  payment  of  n,inev  nu.y  be 
enlarged  by  parol,  and  an  action  in  the  contract  cti.fnot 

Bii'ies,   9  Allen,    352-     Rvnl         i -r      n  ll  "■    ^f^''''"^^"'.    '^  Ohio,   r.50 

traud,  7  Ark.  l^;  WrS  ,  '  J    o"        "coliv^'"';^  V'^''    "=^- 

3  Jolm..  Ch.  23;  19  Johns.  439;  Tlarfc    Am   Sc.  S^O.  '  '-^  ^''  ^^  ^'^'  ^^ 
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be  sustained  until  the  expiration  of  the  enlarged  time.' 
An  usreonicnt  in  writing  to  deliver  an  article  at  a  par- 
ticular place  may  he  controlled  and  modified  by  a  sul)se- 
quent  parol  agreement  to  deliver  it  at  a  different  placu.- 
A  provision  in  a  contract  against  extra  work,  except  as 
agreed  to  in  writing,  may  be  rescinded  by  the  parties,  who 
may  agree  to  alterations  by  parol.'  A  contract  may  be 
rescinded  in  part,  and  stand  as  to  the  residue,  by  the 
consent  of  the  parties  to  it.*  One  written  contract  com- 
plete in  itself  will  be  conclusively  presumed  to  su}>er3e(le 
another  one  made  prior  thereto  in  relation  to  the  same 
subject-matter.^  But  the  making  of  a  new  contract  be- 
tween the  parties  to  the  old  one  does  not  affect  rights  of 
third  persona  which  have  accrued  thereunder."  Execu- 
tory contracts  may  be  rescinded  by  the  parties  to  them 
only  where  they  continue  interested  until  the  agreement  to 
rescind  is  made.'  Where  a  promise  is  made  for  the  bene- 
fit of  a  stranger  to  the  contract,  it  may  be  rescinded  by 
the  parties  thereto  before  it  is  accepted  by  the  stranger,* 
A  proposition  for  a  mutual  rescission  of  a  contract  as- 
sumes its  validity,  and  the  proposition  being  rejected, 
the  parties  stand  where  they  did  before.' 

§  2570.     Rescission  may  be  Implied.  —  The  rescission 

mav  be  implied  in  some  cases.  Thus  if  agreements  be 
made  between  the  same  parties  concerning  the  snine 
matter,  of  which  the  terms  of  the  latter  are  inconsi-lent 
with  those  of  the  former,  so  that  they  cannot  subsist 
together,  the  latter  will   bo  construed  to  discharge  the 

iCox  V.  Carroll,  6  Iowa,  350;  Stry-  *McFaiiaen?>.0'Donuell,  ISCal.  RiO. 

kcr   V.    Vamlerl.ilt,   25  N.J.  L.  48-2;  «  Borum  j;.  Garland,  9  Al.i. -l-.L'. 

Fliiiuiiig    ■(,'.    Gilbert,    3    Johns.     5'20;  *  Chrisman  v.   Hodges,  7>)  Mo.  413; 

Blood   V.   Goodrich,   9  Wuud.    68;    24  Munford  v.  Wilson,  15  Mo.  54U. 

Am.    Dec.    121;     Clark    v.    Dales,    20  "  Sargeant  t;.  Daunoy,  14  La.  43;  o'i 

Barb.    42;     Meehan   v.    Williams,  3G  Am.  Dec.  573. 

How.  Pr.  73;    Thrall  v.  Mead,  40  Vt.  '  Johnson  v.   Reed,  9   Mass.  7S;  IJ 

540;    Lane   v.  Sprague,    3(i  Vt.    289;  Am.  Dec.  36. 

Schmidt  u  Coajjerthwait,  66  How.  Pr.  •*  Thomj-^on  v.   Parker,  S3  Tiil.  %; 

477.  Davis    v.  Calloway,  30  Ind.  111.';  9J 

^  Langford  v.  Cunimings,  4  Ala.  46;  Am.  Dec.  671. 

Miles  V.  Roberts,  34  N.  H.  245.  »  Gillespie  v.  Battle,  15  Ala.  1270. 
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Reed,  9   Mass.  78;  l) 


Battle,  15  Ala,  270. 


0  any  statutory  requirement,  the  new  agreemen  ,  n  al    r 
at.on  or  d,solu.rge.  is  not  required  to  he  in  wri    1  and 
may  be  proved  by  parol  evidence."    Thus  evido    f'o    a 
parol  agreement  extending  the  time  of  performance  o    ' 
wrmen  contract  previously  made  is  admissible'    But  if 
the  ong.nal  contract  was  required  by  the  statute  of  f       i 
or  any  other  statute  to  be  in  Siting,  fhe  .Itt:^  ."l  1 1 
aI.o  he  in  wr,tn,g.-     A  sealc.l  executory  contract  ca   no 
he  released  or  rescinded  by  a  parol  agree„,ent «    W      f 
u.  a  contract,  a  mode  of  rescinding  it  is  provided  ubv 
g.v,„g   not.ce,  and   repaying   the   money  receiv  d    the 
party  canuot  rescind  it  in  any  other  mode  '    One     ek  W 
to  rescued  a  contract  must  put,  or  offer  to  put,  tirothef 

'  Whoeden  v.  Fiake,  50  N.  H    ]'>-i.     t«  ,  n  ^ 

i;eHu,is.!)Pick;298;20Am.K.l75;  ^oA'tnV;  1^^':'    •^"''"«-  t-«- 

J  00,1  r.  Eaos,  12  Vt.  (525;  ;^G  Am.  Dec  3  Brev   -"U    ^A     '  ,^«'°""'"-^  "•  Jones, 

M;  Sy,umv.  ]Jalt2ell,  I  Fhi.  301;  46  Bal  !:   W.^    "•/^^'-\?'^^=  ^''■^fto, 

Am  D.c.  340;  McGraun  v.  R.  R.  Co  Tin    itn^r^j''''^'  ^  ^-   ^-  '■»"•':  20 

'I^Pa.  St.  S->;   Low  V.  Forbes,  IS  IH'  o  V  "  "    -«7'  La"«'^'"'-t''y  "•  »'"  «,, 

;'0S.      lu    Goss    ?;.    Lord    Nujieut     5  n.J,     "'^-    t"^^'-    ^^    A'"-    ^^ec.    <552' 

S-  ^B^^l'^'  ^  ^«f  V-:  it  is  Anf  Srvfe^''^'  ^  «*-•  ^  i^  91;  24 

iaul.      By  the   general   rues   of   the  *r'^Jl        t      ,  -..r 

eonnnou  law,   if  there  be  a  eoutrae?  Ado^   G^-'bIoo";     ?."S?*' /'  ^■■^'•"-  & 

wliu-l,  iKLs  been  reduced  into  writincr  CS.  ii  A,,     n     ^^ir''"*''''  ^  ^^^nd. 

. Us  co,ni,etent  to  the  parties,  at  any  .  Le'e  4  Pa   st     r''     ^^^"<-.  ^auer 

tiniL-   belore   breach    of   it,   by  a   new  tui^^-Ji^'''- 

contract  not  in  writing,   dtifer  a    „  71-  Si1X%''V.^"^'^''^^'    ^^   Wend. 

getluT  to  waive,  dissolve,  or  annul  the  ''  uIkIV:,  ^I^^^'''"'!'  »  Blackf.  353. 

toriiior  agreement,  or  iu  any  mauuer  60            ^       C^arnngtoa,  1  McLean, 
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party  in  statu  quo,  or  sufficiently  excuse  himself  from 
such  duly.'  Whore  a  new  contract  is  consistent  with  the 
continuance  of  the  former  one,  and  only  provides  a  new 
mode  of  discharging  such  former  one,  it  has  no  ellc'ct 
unless  or  until  it  is  performed.'' 

§2572.     Acceptance    of   New    Debtor  —  Novation.— 

The  contract  may  he  discharged  as  to  the  original  dehtor 
by  the  acceptance  by  the  creditor  of  a  new  one  in  his 
place.  This  is  called  a  "novation.""  To  entitle  the 
creditor  to  recover  against  the  substituted  debtor,  tlio 
creditor  must  have  consented  to  the  arrangement,  ami 
the  old  debt  must  have  been  extinguished.'*  Novation  is 
never  [)resumed,  and  must  be  clearly  established  by  a 
full  discharge  of  the  original  debt,  the  express  terms  of 
the  agreement,  or  the  acts  of  the  parties.'^  An  agreinicnt 
ujion  no  new  consideration  between  debtor  and  creditor 
that  the  former  shall  pay  the  amount  of  his  debt  to  a 
third  person  —  a  creditor  of  the  latter — is  not,  in  the 
absence  of  any  notice  or  acceptance  of  or  assent  to  the 
arrangement  by  such  third  person,  irrevocable  by  the 
creditor;  nor  does  such  an  arrangement  create  any  trust 
for  or  interest  in  such  third  person  as  to  the  debt  or  fund 
owing  by  the  debtor  as  will  prevent  its  being  hold  under 
attachment  against  the  proj^erty  of  the  creditor." 

Illustrations.  —  An  agent  takes  notes  payable  to  liiuipolf 
for  goods  sold  by  him.  Subsequently  new  notes  for  the  same 
debt,  but  for  a  longer  time,  are  given  to  the  principal.     This  is 


'  Jarrctt  v.  Morton,  44  Mo.  275; 
Joliiisoti  i:  Walker,  25  Ark.  19G;  El- 
lington V.  King,  4'JIll.  449. 

■'  MoDiiiiiols  r.  Robinson,  26  Vt.  316; 
62  Am.  Dec.  574. 

"  Leake  <m  Contracts,  790.  In  the 
civil  law  novation  is  of  three  kinds:  1. 
Where  the  debtor  and  creditor  remain 
the  same,  but  a  new  debt  is  substi- 
tuted for  the  old;  2.  Where  the  debt 
remains  tlie  same,  but  a  new  debtor  is 
substituted;  'i.  VVhere  the  debt  and 
debtor  remain,  l)ut  a  new  creditor  comes 
in:  Adaina  v.  Power,  48  Miss.  451. 


*  Butterfiold  v.  Hartsiiorn.  7  X.  H. 
345;  20  Am.  Dec.  741;  ]'>.inii'iiur '•, 
ISegrete,  16  La.  474;  35  Am.  iVc  I'lTj 
Currier  v.  Taylor,  19  N.  H.  iMi. 

^  Parker  v.  Alexander,  2  L\.  Ann, 
ISS;  Short  v.  New  Orleans,  4  La.  Ann. 
281;  Goldschmidt  v.  New  OiIlmms,  5 
La.  Ann.  436;  Marsh  r.  I'cri  y,  (i  La, 
Ann.  6()9;  Pattison  v.  Creditnrs,  [)  Li. 
Anu.  228;  Overend  v.  RdIhiimih.  10 
La.  Ann.  728;  Rachel  v.  l\iii.:lul,  11 
La.  Ann.  687. 

«  Kelly  V.  Roberts,  40  N.  Y.  4Ji 
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not  a  novation:  ILJu^on  v.  Dar'uhon,  8  Murt.  (La.)  '122;  13 
Am.  Doe.  294.  A  owed  H,  and  C  owed  A.  l^y  ngrccment 
between  the  throo,  H  accepted  C's  note  for  A's  del)t.  ('  was, 
unknown  to  the  parties,  insolvent  at  the  time.  Ilrld,  tliat  the 
lo.ss  fell  on  B:  Cadenn  v.  Tca^dale,  '>']  Vt.  UJO;  oS  Aui.  Rep. 
()!)7.  A  sold  to  B  a  wagon.  B  afterwards  sokl  the  wagon  to  C, 
who  agreed  to  pay  A  tho  price  which  W  had  ngreed  to  pay  A 
for  the  wagon,  and  A  agreed  to  take  C  as  his  debtor  for  that 
price.  Held,  that  the  debt  due  to  A  from  B  was  extinguished: 
llealon  v.  Angler,  7  N.  H.  897;  28  Am.  Dec.  358. 

§  2573.     Rescission  by  Death. — Tlie  contracts  of  a  per- 
son are  not  avoided  by  his  death.    Death  operates  as  an  as- 
signment in  law  of  all  the  personal  estate  of  tho  deceased 
to  his  executor  or  administrator,  but  subject  to  the  liabili- 
ties of  the  deceased  chargeable  against  it.     The  title  of 
the  executor  is  derived  from  the  will  of  the  deceased,  and 
vests  immediately  upon  the  death,  though  the  only  proof 
of  the  title  is  the  probate  of  the  will.     The  title  of  the 
administrator  is  derived  from  tho  letters  of  administra- 
tion, and  takes  effect  from  the  grant.*     The  death  of  one 
of  the  contracting  parties  does  not  operate  as  a  revoca- 
tion or  discharge  of  his  part  of  the  agreement,  where  it 
is  of  such  a  cliaracter  that  it  can  be  performed  by  his 
personal   representative.^      There    are,  however,   certain 
contracts  which  are  expressly  or  impliedly  limited  to  or 
conditional  upon   the   life  of  the  promisor,  and  do  not 
survive  to  or  against  the  executor.     The   following  are 
examples  of  this  class,  viz.:  All  contracts  concerning  the 
specific  perso?ial  qualities,  skill,  or  services  of  a  person;'^ 
contracts  to  marry.^     So  contracts  of  service  are  personal, 
and  are  discharged  by  the  death  of  the  master  or  servant.^ 


'  Hawkins  v.  Ball,  18  B.  Mon.  81(1; 
6S  Am.  Dec.  755;  Brown  v.  Leavitt, 
2G  N.  H.  493;  Billings's  Appeal,  100 
Pa.  St.  a.'jS;  Fowler  v.  Kelly,  li  W. 
Va.  71;  I'ahlman  v.  King,  4'J  111.  266; 
Martin  >:  Hunt,  1  Allen,  418;  I'anu^ll 
r.  James,  6  Rich.  370;  (ireen  v, 
Uufi.lv,  'Jli  Tex.  539. 

-liawkin.s  v.  Ball,  18  B.  Mon.  BIG; 
08  Am.  Dec.  755. 


3  Wills  V.  Murray,  4  Ex.  806;  Jar- 
rin  IK  Browne,  59  Cal.  44;  Slmlz  v, 
.lolinson,  5  B.  Mon.  497;  ,Siler  v.  (Jray, 
SON.  C.  500;  Billing's  Appeal,  106  Pa. 
St.  558. 

*  Chamberlain  v.  Willirunson,  4 
Maule  &  S.  415;  Wade  v.  Kallnleisch, 
Ki  Abb.  Pr.,  N.  S.,  104. 

*  Leake  on  (Contracts,  112.")9.  An 
express  provision  in  the  contract  for 
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Contracts  of  partnership  are  dissolvctl  by  the  death  of 
one  of  the  partners,  wliother  entered  into  expressly  for  a 
fixed  term  or  not,  unless  it  be  expressly  stipulated  to  the 
contrary.* 

§  2574.  Release— Effect  of. — Relef..,e  is  a  discharge  of 
the  claim  or  right  of  action  growing  out  of  the  breach  of 
an  agreement.'^  A  party  may  release  a  cause  of  action 
against  one  upon  a  consideration  flowing  from  another.' 
A  release  under  seal  operates  as  an  estoppel  against  tiio 
party  executing  it.*  A  cause  of  action  accruing  from  a 
breach  of  covenant  cannot  be  discharged  by  any  act  of 
the  plaintiff  short  of  a  release,  or  the  acceptance  of  some- 
thing in  satisfaction  of  that  cause  of  action.^ 

§  2575.  Form  and  Requisites  of  Release. — At  commuu 
law,  a  release  of  a  right  of  action  for  a  breach  of  a  contrtut, 
whether  under  seal  or  not,  was  required  to  be  under  seal." 
As  a  general  rule,  a  sealed  instrument  cannot  be  varied  or 
abrogated  by  another  agreement,  unless  the  latter  is  also 
sealed.''  A  parol  release  of  a  judgment  for  less  than  its 
face,  although  indorsed  on  the  execution,  is  invalid."  A 
release  not  under  seal  will  not  operate  to  release  the  par- 
ties defendant  in  an  action  for  damages  caused  by  an 
unlawful  assault  and  battery.®  A  release,  or  agrecineiit 
amounting  to  a  release,  made  upon  good  consideration, 


i 


the  termination  of  the  service  does 
not  exclude  or  affect  the  implied  con- 
dition, arising  from  the  nature  of  the 
service,  of  tlie  continued  existence  of 
the  parties.  Thus  a  farm-bailitf,  con- 
tracting to  serve  at  weekly  wages, 
with  residence  in  a  farm-house,  tlie 
service  to  be  determinable  by  six 
months'  notice  or  payment  of  six 
luontlis'  wages,  upon  tlis  death  of  the 
em]»loyer,  was  held  to  have  no  claim 
against  the  administrator  for  not  con- 
tinuing the  service:  Farrow  w.  Wilson, 
L.  K.  i  Com.  P.  744. 

'  Li'aku  on  Contracts,  1261. 

'  Where    the    discharge    is    before 


breach,  "rescission,"  and  not  "re- 
lease, "  is  strictly  the  proper  term.  But 
in  practice  the  word  "release"  is  often 
used  in  the  wider  sense. 

«  Compton  V.  Elliott,  48  N.  Y.  Sup, 
Ct.  211. 

*  Rountree  v.  Jacob,  2  Taunt,  ISl; 
Harding  v.  Ambler,  2  Mees.  &  W,  'll'l 

*  Nesl)itt  V.  McGuhee,  20  Ala,  74S, 
"  Leake  on  Contracts,  1)'_'2. 

'  Pratt  V.  Morrow,  45  Mo.  404;  100 
Am.  Dec.  381. 

«  Weber  v.  Couch,  134  Mass,  'JG;  4o 
Am.  Rup.  274. 

'  Smithwick  v.  Ward,  7  Jones,  ti4; 
75  Am.  Dec.  453. 
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is  invalid.'*    A 


)uch,  134  Mass.  2C;  « 


§2570 


an<l  in  tI,o  form  of  a  binding  contract,  alll.ou.l.  not  nn 
dor  soul,  may  be  eHbctiuil  in  eqnitv  i.    .li.  I  .    , 

<lobt.y  voIu.Uar,  release,  or  St;:;^^  31.1: 

out  a  deed,  and  without  considoration   i«       ^' '\'''\'  '' '^^^■ 

ativc  in  equity  and  in  law  "    A^  '  '\''^''''^^y  '^'^V^'^- 

1      J  Huu  in  Jaw.      At  law  a  ro  oa.se  under  so-.l 

cannot  be  vanod  by  evidence  of  a  parol  aKroo    o  t  be 
t»oc.a  tbe  parfesat  the  time  of  its  oxecnlU,,,  '         i    ," 

::''."  A  rei";:!:; "-  -"^."^  '"^"■'-'^ '-» -  "co : 

jititu.      A  receipt  of  money  "in  full"  of  n  ri- .        i  ^ 
"..n.ui..ate<,  da™ages  is  trea'ted  as  a  i,e: L  ,u     ^  sut 

c  ^tb!  """f^;"""'^,''  -  -p'-'-d  by  parol    ::': 

0        ,'te  o'r  otb'  ™'"'",""^  "^"^^^  «"'»  '-  <'«'-l  r  a 
bond,     ote,  or  otber  evidence  of  his  claim,  the  la«-  will 

imply  the  release  and  discbarge  of  anv  ri..b    o)  „  I 

ti.o  creditor  thorenpon..    DesLyinra'.2  \     ,  T 'i^ 
to.  t  on  of  forpvng  the  debt  releases  it.'    A  release  ,eed 
no  be  averred  to  be  under  seal.    A  release  i  n>p„  -t  ,  seal 
and  ,    ,s  a  matter  of  evidence  whether  it  have  a  seal  or 
not,  if  a  seal  be  necessary.'  "'^ 

§2576  What  Matters  Release  Covers. -The  release 
fa  debt  discharges  all  securities  held  by  the  ere    tor' 

bu    cannot  operate  to  extinguish   or  defeat  any    ^^  ; 

ns...  or  claims.  •  A  release  in  general  terms^„ay  be 
on,-i™ed  as  qualified  by  the  recitals  or  otber  ma        i, 

tl.e  deed,  or  as  restricted  by  the  particular  object  of  the 

'  Taylor  v.  Manner.?,  LRlCh<l<J.         6t>      i_       t, 

Tlio,„,is(.ii  V.  Dill,  30  Ala.  444  7  r  'T  '''  ^'''Iro.s.s,  51  R-.rh.  570. 

13 A;:b'n:r5u"""""' ' ^"^'- ''''  34/rlE'3w:"'"^^' '' ''^'^"''- '''"' 

M.,ii<«  „„  Contracts,  923;  Bu.swell  111"  i'^.^K-'^  ^"^.l^-  ^"'  ^-   ^^^'^^d,  37 
'■■  rmn,...,',  :\o  How.  Pr.  450-37  N  V  «  n     '  ^'  '^"'-  ^^«'^-  *-'^^- 

•'14:  Alhn    v.  Cowan,   tiS   Barb    io8:  633     iTf ''•  ^'T'\'^   ^^'^'-  &    W. 

Hva...  Wartl,  48  N.  Y.  204;  8  Am'  JS.'  i^^^^T    «tackhou«e,   1    Cow. 

Kep.  o.{:».  '  •  ^"^p  l'^  Am.  Dec.   514. 

;  L«ike  on  Contracts,  023;  Barnes  v  Mil'l  ^!?""^  ";.  ^^'^t^o"    »"'!    Roxlniry 

\^ua,  Busb.    Eq.    93;    57   Am    dJ"  ff'",>"'l'<"ation,  4    Pick.    3(55,    lij; 

5110.  ^        '    °'    ^'"-   .L'ec.  Hastings   v.    Dickinson,  7   Ma.ss    15^' 

/Conu  „.  Knap,  8   N.   Y    40'^-    W  mI"'" . oi*:*^' o'^t'  ^^•''•"""   '•    <:i''s<'n,  15 


§  2577 


CONTRACTS. 


4210 


release.  Tlius  a  general  release  is  qualified  and  controllcil 
by  a  recital  of  the  particular  class  ot*  debts  to  which  aloiio 
it  is  intended  to  ai)ply.'  A  general  reU^aso  in  a  composi- 
tion deed  is  construed  as  restricted  to  the  debts  and  liu- 
bilities  which  are  the  proper  subjects  of  the  composition 
and  provable  under  it.''  Wliero  a  condition  is  disjunctive, 
a  release  of  one  altornative  releases  the  other  also.'* 


§  2577.  Covenant  not  to  Sue.  —  A  covenant  made  by  a 
creditor  witii  his  debtor  not  to  sue  him  at  any  time  for  the 
debt,  altiiotigli  it  does  not  in  terms  release  tlie  debtor,  aiul 
purj)orts  only  to  bind  the  creditor  by  covenant,  is  held, 
uiK)n  the  i>rinciplo  of  avoiding  circuity  of  action,  to  be 
equivalent,  in  etfect,  to  a  release,  and  may  be  so  pleaded  in 
an  action  by  the  creditor  for  the  debt,  the  subject  of  tlic 
covenant.^  But  this  principle  applies  only  between  tliu 
parties  to  the  covenant.^  A  covenant  not  to  sue  for  a  lim- 
ited tinjo  cannot  be  pleaded  as  equivalent  to  a  release;  it 
operates  as  a  covenant  only."  So  with  a  simple  contract 
not  to  sue  for  a  limited  time,  or  merely  in  suspension  uf  a 
debt;  it  operates  by  way  of  contract  only,  and  cannot  be 
pleaded  in  bar  of  an  action  for  the  debt.^  But  where  there 
is  a  condition  attached  to  such  a  covenant,  that  if  an  action 
is  brought  within  the  limited  time  the  right  of  action  will 
be  forfeited,  this  may  bo  pleaded  in  bar  of  an  action 
brouglit  witliin  the  tiuie."  A  covenant  not  to  sue  within 
a  limited  period  does  not  apply  to  any  new  cause  of  action 
■which  may  arise  betv.'cen  the  debtor  and  creditor." 

1  Payler  v.  Uomorsham,  4  Maiile  &  then    existing:    Cuyler  v.   Ciiyler,  2 

S.  4:23;  8iniona  v.  Jolmsou,  3  Baru.  &  Johns.  180. 

Adol.  175.  =•  nation   v.    Eyro,    G    Taimt.^  2S9; 

'•' Haselgrove  t>.  House,  L.  R.   1  Q.  Walinesloy  w.  Coopor,  11  Ail.  iV  E. 'JKJ. 

B.   101.  •*  Aylolfe  v.  Scrimpshire,  '2  Saik.  oi); 

»  Smith  r.  Duroll,  16  N.  H.  344;  41  Clopi.er  v.  Unic.n  Jiank,  7  Hnr.  &  I 

Am.  Dec.  732.  92;  10  Am.  Dec.  294.     Coidni,  K"'jin- 

■*  Russell  V.  Adilerton,  64  N.  C.  417.  son  r.  Godfrey,  2  Mich.  4U8;  Morgan 

A  bond  conditioned  not  to  sue,  unless  v.  Buttorlield,  3  .Mich.  01,1. 

on    a  future    contract,  is  a  perpetual  '  P'ord  v.  Beech,  11  Q.  H.  S52. 

covenant,  amounting    to   an   absolute  ''  Leake  on  Contracts,  920. 

release  of  all  demands  ou  any  contract  *  Brighaui  v.  Eveleth,  9  .Masd.  538, 
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g  2578.    Release  of  and  by  Co  dcbtoM  and  Co-creditors. 

—  A  release  of  one  of  scverjil  d('hU)r>  jointly,  or  jointly  or 
severally,  liable  for  the  same  debt,  relcnsi's  all,'  even  wliero 
the  reU'ase  contains  a  proviso  that  the  other  d(>btor  shall 
not  take  advantaj^e  of  it."  lUit  a  release  of  one  co-debtor 
may  reserve  a  right  against  the  other  debtors,  in  whieh 
case  they  are  not  discharged.'  A  covenant  not  to  sue  one 
of  co-debtors  jointly,  or  jointly  and  severally,  liable,  al- 
though it  0[)orate8  by  construction  as  a  release  as  between 
the  covenantor  and  covenantee,  does  not  operate  as  a  re- 
lease of  the  other  debtors.'* 

The  release  by  one  of  co-creditors  jointly  entitled  to  the 
debt  discharges  the  debtor  as  to  all.^  A  release  under 
the  seal  of  one  of  the  members  of  a  copartnership  is  a 
sullieient  release  of  a  joint  cause  of  action/  A  release  by 
two  of  three  joint  obligees  is  a  bar  to  a  suit  l)y  a  third, 
brought  in  the  name  of  the  three,  for  one  third  of  the 
bonctit  of  the  contract.  In  such  joint  action  the  plaintiffs 
cannot  set  up  that  such  release  was  a  fraud  on  one  of  their 
number,  and  thus  deprive  the  defendant  of  a  legal  defense 
to  the  claim  of  the  three,^  But  if  an  absolute  release  be 
given  by  one  co-creditor  in  fraud  of  the  otliers,  and  in 
collusion  with  the  debtor,  the  court  will  set  it  aside.* 

'  Leako  on  Contracts,  929;  Baldwin  wlio   was   relearfcvl    for    contriljution, 

f. (U'ay,  i  Martin,  N.  S.,  192;   1(5  Aui.  and  so  in  I'lrort  he  would  not  he  re- 

Dcc.  ID'.);  AUin  i>.  Shadhume,  1  Dana,  luanud;  but  tliat  reason  docs  not  airily 

GS;  •-'.')  Am.  Dec.  121;  Berry  v.  (lilli.s,  where  the  dflitor  released   agrees    to 

17  N.  11.  9;  43  Am.  Dec.  585;  Boze-  Hueh  a  (inalilication  of  the  release  as 

man  r.  State    Bank,   7    Ark.   .'I'JS;    4(i  will  leave  liini  lial)le  to  any  rights  of 

Am.  Dec.  291;  Williamson  v.  Met  tin-  the    eo  clehtor. "     Coiitni,    (iuntlier    i>. 

ikw,  11  H.  Mon.  74;  52  Am.  Dec.  .")G1;  Lee,  4:>  Md.  (H);  24  Am.  llep.  505. 
Hiilii  r.  8i)aulding,   145   Mass.   4S2;  1  '(uiodiiow  «.   Sniitli,    IS  I'iek.  414; 

Am.  .St.  Ueo.  475.     Bnt  see  Ellis  r.  29  Arn.    Dee.  tJUO;  Berry  v.  (iillis,    17 

E«()ii,  51)  W'is.  138;  36  Am.  Rep.  830;  N.  H.  9;  4:'.  Am.   Dee.  585;  Boz.nian 

•' Bi'iijainin   v.   McConnell,  4   Gilo  /'.  State  Rank,  7  Ark.  328;  4()  Am.  Dec. 

530;  4G  Am.  Dec.  474.  291 :  WiiliaiiiHon  i\  (iiuneas,  1 1  B.  Mon. 

^  Yates  r.  Donaldson,  5  Md.  389;  61  74;  .')2  Am.  Dec.  5(il;  Brown  *-.  White, 

Am,  Dec.  2S:i;    North   v.   Waketield,  29  X.  J.  L.  514;  80  Am.  Dec.  226. 

13  Q.  15.  541,  the  court  saying:  "Tiie        °  Leake  on  Contracts,  932. 

reason  why  a   release  to   one   dehtor        "  Bilt/hoover  v.  Stockton,  4  Cranch 

iikasos  all  jointly  is,  because,  unless  C.  C.  t)'.'5. 

it  wii^  held  to  do  so,  the  co-dehtor,         '  My  rick  r.  Dame,  9  Cush.  248. 

attur  paying  the  debt,  might  sue  him        ^  Leake  on  Contracts,  933, 
2U6 
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§  2579.    Rescission  by  Act  of  One  Party. — The  act  of 
one  party  incapacitating  himself  from  performing  entitles 
the  other,  if  he  choose,  to  treat  the  contract  as  rescinded.' 
So  where  one  party  has  refused  to  perform  an  essential 
part  of  an  entire  contract.'     If  a  contractor  stipulate  to 
build  and  finish  a  house  by  a  certain  day,  and  at  the  ex- 
piration of  the  time  he  has  not  commenced  the  work, 
the  other  party  may  rescind  the  contract.^     The  vendee 
may  rescind  a  contract  of  sale,  in  the  event  of  a  total  de- 
parture from  it  by  the  vendor.*     On  a  contract  to  deliver 
corn,  where  the  article  tendered  is  not  merchantable,  the 
vendee  has  the  right  to  rescind  the  contract  and  recover 
the  purchase-money.^     In  a  conditional  contract,  whether 
the  condition  is  express  or  implied,  if  one  party  fails  to 
perform,  the  other  may  retract.^     Th§  fact  that  the  con- 
tract was  induced  by  fraud  gives  the  party  defrauded  the 
right,  on  discovering  the  fraud,  to  elect  whether  he  will 
continue  to  treat  the  contract  as  binding  or  avoid  it;  but 
the  contract  continues  valid  until  he  has  determined  his 
election  by  avoiding  it.'     If  a  purchaser  of  goods  make 
material  statements  as  to  his  debts  and  means,  at  the  time 
of  the  purchase,  which  are  relied  on,  and  turn  out  to  have 
been  false,  the  sale  is  voidable.^     Where  a  contract  is 
entered  into  under  the  inducement  of  a  false  representa- 
tion made  by  the  other  party,  he  will  be  entitled  to  con- 
sider the  contract  at  an  end  on  discovering  the  fraud, 
though  the  misrepresentation  was  innocently  made.** 

1  Shaffner  v.  Killian,  7  111.  App.  620. 

^  Luey .-.  Buiuly,  9  N.  H.  '298;  32  Am. 
Dec.  :m):  Allen  v.  Webb,  24  N.  H.  278; 
Webb  V.  Stone,  24  N.  H.  282;  Preble  v. 
Bottom,  27  Vt.  247;  Selby  v.  Hutchin- 
son, 9  111.  319. 

»  Miller  V.  Phillips,  31  Pa.  St.  218. 

♦  Pliillips  r.  Bruce,  Anth.  89. 

'  Peck  0.  Armstrong,  38  Barb.  215. 

8  Doilge  V.  Greeley,  31  Me.  343. 

'  ^Vhitwo^th  v.  Thomas,  83  Ala.  308; 
3  Am.  St.  Rep.  725;  Holbrook  /".  Burt, 
22  Pick.  540;  Perley  v.  Bulch,  23  Pick. 


li'.'i 


283;  34  Am.  Dec.  50;  Tluirstmi  r. 
Blanchard,  22  Pick.  18;  33  Am.  Dec, 
700;  Phelps  v.  Quinn,  1  Biish,  IJ,!; 
Ketletaa  t'.  Fleet,  7  Johns.  3l.'4;  Khvill 
V.  Chamberlain,  4  Bosw.  3"_*0. 

^  Johnson  v.  Peck,  1  W'ooil,  &  -U 
3.34;  Bradberry  v.  Keas,  5.1.  .1.  Marsh. 
440;  Scott  t'.  Simmons,  34  How.  I'r. 
00. 

*  Lockriflge  v.  Foster,  5  III.  "'li!'! 
Bowen  v.  Sihulcr,  41  111.  I'.fJ;  Hrrria 
V.  Liltboy,  30  Me.  350;  Wiiloiiyliby  c. 
Moultou,  47  N.  H.  205. 
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purchaser  is  not  entitled  to  rescind  for  breach  of  warranty, 
unless  there  be  fraud  in  the  case,  or  an  express  agreement 
that  the  goods  might  be  returned  in  the  event  of  such 
breach.^  A  contract  of  sale  cannot  be  rescinded  after  de- 
liver} simply  because  the  article  delivered  is  not  equal 
in  quality  to  that  contracted  for.  The  difference  must  be 
one  of  kind  or  class.'*  A  purchaser  cannot  rescind  a  con- 
tract  for  sale  of  land  because  it  is  not  reduced  to  writing.' 

A  contract  cannot  be  rescinded  by  one  of  the  parties, 
unless  the  other  can  be  placed  in  statu  quo.*  Thus  where 
one  party  has  partly  performed  the  contract,  the  other 
cannot  rescind  it  and  recover  the  money  paid  because  of 
the  failure  to  perform  it  completely.®  So  if  the  complain- 
ant has  disposed  of  and  cannot  restore  part  of  the  con- 
sideration, he  cannot  rescind.® 

A  party  cannot  rescind  a  contract  and  at  the  same  time 
retain  the  consideration.  He  must  rescind  in  toto  or  not 
at  all.'  In  order  to  rescind  a  contract  for  the  sale  of  a 
chattel,  the  property  must  be  returned,  or  an  offer  to  re- 
turn made,  unless  it  is  valueless  to  both  parties.^  A  party 
entitled  to  rescind  a  contract  on  the  ground  of  fraud  can 


^  Kiernan  V.  Rocheleau,  6  Bosw.  148; 

Prentiss  v.  Unas,  16  Me.  30;  Muller  v. 

Euo,  14  N.  Y.  597. 
■'  Hnadley  v.  House,  32  Vt.  179;  76 

Am.  Dec.  lt)7. 
^  J  lowland  V.  Garman,  1  J.  J.  Marsh. 

7C;  19  Am.  Doc.  54. 
*  Conner?'.  Henderson,  15  Mass.  319; 

8  Am.  Dec.  103;  Bassett  v.  Brown,  105 

Mass.  o')S;  Morse  »..  Brackett,  98  Mass. 

205;  Ciirneal  v.  May,  2  A.  K.  Marsh. 

587;  1-  Am.  Dec.  453;  Luey  i\  Bundy, 

9N.  H.  298;  32  Am.  Dec.  359;  Chance 

V.  Conim'rs,  5  Blackf.  441 ;  35  Am.  Doc. 
IHl;  Kvans  v.  dale,  17  N.  H.  573;  43 
Am.  Dec.  61 ' ;  Fay  i'.  Oliver,  20  Vt. 
US;  49  Am.  Dec.  764;  Pettus  v.  Rob- 
erts, 6  Ala.  81 1 ;  i  dl  v.  Tate,  7  Blackf. 
Ti.");  Caliumn  i'.  Davis,  2  Ind.  532; 
Tuter  r.  Hinders,  19  Ind.  93;  Mcduire 
i:  Callahan,  19  Ind.  128;  <lrittith  v. 
Frederick  Co.  Bank,  6  (Jill  &  J.  4; 
Masson  It.  Bovet,  1  Denio,  69;  43  Am. 
Dec.  651;  Browu  v.  Wither,  10  Ohio, 


142;  Hammond  v.  Buckmaster,  22  Vt. 
375. 

*  Stevens  v.  Gushing,  1  N.  H.  17;  8 
Am.  Dec.  27. 

"  Durrett  v.  Simpson,  3  T.  B.  Men. 
517;  16  Am.  Dec.  115. 

'  Jennin<,'3  v.  Gage,  13  111.  610;  56 
Am.  Dec.  476;  Buchenau  v.  Horney, 
12  Ind.  336;  Tisdale  v.  Buckmore,  33 
Me.  461;  Cocke  v.  Rucks,  34  Miss.  105; 
E"ans  V.  Gale,  17  N.  H.  573;  43  Am. 
Dec.  614;  Utter  v.  Stuart,  30  Barb. 
20. 

•*  Cristy  v.  Cummings,  3  McLean, 
386;  Dill  v.  Camp,  22  Ala.  249;  Han- 
cock  V.  Tucker,  8  Fla.  435;  Love  v. 
Oldham,  22  Ind.  51;  Minor  v.  Kelly, 
5  T.  B.  Mon.  272;  Stewart  v.  Dough- 
erty. 3  Diiiii,  479;  Buford  r.  Browu,  6 
]}.  Miiu.  553;  Sanborn  v.  0-good,  16 
N.  11.  112;  .Sinally  v.  Heiidrickson,  29 
N.  .1.  L.  371;  Bunson  r.  Mttletield,  2 
Mill  C(mst.  ISO;  Poor  y.Woo.lburn,  25 
Vt.  234;  Smith  v.  Smith,  30  Vt.  139, 
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only  do  so  by  returning,  or  offering  to  return,  everything 
of  value  which  he  has  received  under  it.*  One  who  would 
rescind  a  contract  must  do  so  distinctly  and  unequivocally. 
He  cannot  treat  the  contract  as  binding  and  rescinded  at 
the  same  time.*  The  rescission  of  an  executed  contract 
on  the  ground  of  fraud  or  failure  of  consideration,  and  the 
like,  is  a  right  in  equity  subject  to  a  restoration  of  the 
consideration.  The  party  seeking  equity  must  do  equity; 
he  must  return  the  property  obtained,  or  reconvcy  the 
title,  and  a  failure  in  this  particular  will  be  followed  by  a 
denial  of  equity.  But  if  the  thing  the  consideration  for 
which  is  sought  to  be  recovered  is  entirely  worthless, 
there  is  no  duty  to  return  it  in  order  to  entitle  plaintiff  to 
recover.* 

The  right  to  rescind  a  contract  must  be  exercised  within 
a  reasonable  time.*  To  enable  a  party  to  rescind  a  con- 
tract for  fraud,  he  must  act  with  reasonable  promptness 
after  he  discovers  such  fraud.^  The  failure  of  a  party  to 
perform  his  part  of  a  contract  does  not  per  se  rescind  it; 
the  other  party  must,  within  a  reasonable  time,  give  notice 
of  his  intention  to  rescind.^  What  is  or  is  not  a  reason- 
able  time  within  which  a  party  may  rescind  a  contract, 
where  no  time  is  fixed  by  its  terms,  is  a  question  of  law/ 
When  a  party  rescinds  a  contract,  even  without  cause,  he 
cannot  renew  the  same  without  the  consent  of  the  other 
party.* 


I 


'  Herman  D.  HaflFenegger,  54  Cal.  161. 

>  Sumner  v.  Parker,  36  N.  H.  449; 
Weeks  r.  Robie,  42  N.  H.  316;  Clark- 
Bou  V.  Mitchell,  3  E.  D.  Smith,  iiOl); 
Jewett  r.  Petit,  4  Mich,  508;  Hen- 
dricks V.  Goodrich,  15  Wis.  679. 

s  lUbcock  V.  Case,  61  Pa.  St.  427; 
100  Am.  Dec.  654. 

♦  Johnson  v.  McLane,  7  Blackf.  501; 
43  Am.  Dec.  102. 

■>  Williams  v.  Ketchum,  21  Wis.  432; 
Fratt  V.  Fiske,  17  Cal.  3S0;  Bleu  v. 


Bear  River  etc.  Co.,  20  Cal.  602;  SI 
Am.  Dec.  1.S2;  Shaw  v.  Bariiliut,  17 
Ind.  183;  Shepherd  v.  Fislier,  J 7  liul. 
229;  Fisher  v.  AVilson,  IS  Ind  13:1; 
Cof>k  V.  Gilman,  34  N.  H.  5.")0:  (iatliiy 
V.  Newell,  9  Ind.  572;  Desha  c.  Ittibiii- 
son,  17  Ark.  228;  Lawrence  v.  JJalo, 
3  Johns.  Ch.  23. 

«  Carney  v.  Newberry,  24  111.  20;i. 

'  Kingsloy  v.  Wallis,  14  Mc.  57; 
Ragau  V.  Gaither,  1 1  Gill  &  J.  472. 

'^  Lassen  v.  Mitchell,  41  III  102, 
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CHAPTER  CXXIII. 

MERGER. 

§2580.     Merger  on  taking  higher  security. 

§2.j81.     Merger  by  judgment. 

§  2582.     Merger  in  case  of  joint  debtors, 

§2580.     Merger  on   Taking  Higher    Security -The 

akmg  or  acquiring  of  a  higher  security  merges  and  ex- 
tingu,sl,es  the  legal  ren.edy  upon  the  lower  one.^  7debt 
;s  merged  when  its  original  form  is  changed  into  a  form 
Importing  a  higher  dignity,  as  a  parol  contract  converted 
mto  a  bond,  or  a  bond  or  other  contract  into  a  judgn^ent.^ 
Pnor  contracts  are  merged  in  and  superseded  by  a  subse- 
qnen    contract  on  the  same  subject,  which,  as  the  last  act 
0     he  parties,  must  be  held  to  contain  and  express  their 
rue  meaning  and  intention.'     Where  a  party  to  a  con- 
aet  after  a  breach  by  the  other  party,  instead  of  rescind- 
nig  the   contract,  in   effect   releases   and   discharges    it 
merging  It  in  a  new  and  different  contract,  he  can  have 
no  remedy  for  the  breach  of  the  contract  thus  released 
and  superseded.     He  must  predicate  his  rights  upon  the 
new   contract.^     A   parol   contract,   or   an    implied   one 
merges  m  a  written  agreement.^     It  is  on  this  principle 
hat  all  parol  negotiations  and  agreements  which  precede 
the  execution  of  a  written  contract  are  not  admissible  to 
explain  or  contradict  it,  as  they  are  considered  as  merged 

o:^:;;;:Sael^7?b]liK'  ?^^iitf^/^  ^^-^?^  ^«  a.,  doc. 

43  An,.   Dec.  58;  Baker  v  ^Zv    2I     itf^       n"'T"  "•  .^f  ^°"'  ^  ^^^-  ^^^ 
^^  J.  L.  13;  75  Am.  Dec  24S      A  «n  m''  !'  P^^"'r".  7  Mo.  G04;  Curson 

l-ri,.r  right  is   never  merSl   it  an     ''•  ,^^^''"'^'2  Johns.  308. 

fn^^^^t^idl^^^t  .u''^'^'''^  ^■'^^-'  ^^y> 

gu.n„o„d,  9  Mo.  58;   43  An.    De.       ;  Ferguson  .  Weatherford,  4  J.  J 
'  McDonald  v.  Iiisraham    -id  \\\         1-T\\  '^^'  Coleman  v.  Hart,  25  Ind. 
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in  the  writing.*  No  merger  takes  place  where  the  two 
securities  are  of  equal  degree;  thus  a  bond  taken  for  an- 
other bond,  or  for  a  covenant,  does  not  effect  a  merger  by 
mere  operation  of  law.^  A  judgment  recovered  upon  a 
contract  of  record  does  not  merge  the  contract,  becau.so 
both  securities,  as  being  matter  of  record,  are  of  equal 
degree.^  So  articles  of  agreement  under  seal  for  the  sale 
of  land  do  not  merge  in  a  conveyance  of  it  subsequently 
executed.*  A  vendor's  lien  is  not  merged  in  a  purchase- 
money  mortgage.^  A  right  of  action  on  a  debt  is  not 
merged  in  a  note  given  on  the  agreement  that  it  is  tr  l)o 
a  discharge  of  the  debt  only  when  paid."  A  deed  given 
after  a  note,  and  to  be  void  if  the  amount  was  not  paid  by 
a  certain  day,  merges  the  note.''  A  warrant  of  attorney  to 
confess  judgment  does  not  merge  the  debt.®  The  two  se- 
curities must  be  co-extensive;  that  is,  the  new  and  superior 
security  must  be  for  the  same  debt  and  between  the  sann; 
parties.* 

The  doctrine  of  merger  applies  by  mere  operation  of 
law,  independently  of  any  intention  of  the  parties,  and 
without  any  express  or  implied  agreement  between  them 
that  the  inferior  remedy  should  be  extinguished. '°  "It 
seems  doubtful  whether  it  be  competent  for  the  parties  to 
provide  by  express  declaration  or  agreement  against  the 
operation  of  the  rule  of  law,  so  that  the  new  security  for 
the  same  debt  shall  be  an  additional  or  collateral  security 
only,  and  not  a  merger  or  extinguishment  of  the  former 


•  Vanderkarr  v.  Thompson,  19  Mich. 
82;  Oiler  v.  Gard,  23  lad.  212. 

^  Leake  on  Contracts,  930;  Andrews 
r.  Smith,  9  Wend.  53;  Weakley  v. 
Bell,  y  Watta,  280;  3G  Am.  Dec.  1 16; 
Ladd  V.  Wiggm,  35  N.  H.  421;  69  Am. 
Dec.  551. 

*  Leake  on  Contracts,  936. 

♦  Speed  V.  Harm,  1  T.  B.  Mon.  16; 
15  Am.  Dec.  78. 

"  Boos  V.  Ewing,  17  Ohio,  500;  49 
Am.  Dec.  478;  Neil  v.  Kinney,  II 
Ohio  St.  58;  .\nketel  v.  Converse,  17 
Ohio  St.  11;  91  Am.  Dec.  115. 


*  Proctor  V.  Mather,  3  B.  Mou, 
353. 

'  Shaw  V.  Burton,  5  Mo.  478. 
«  Sloo  V.  Lea,  18  Oliio,  27!). 

•  Norfolk  Bank  v.  Mi'N.iiuai'a,  3  Kx, 
628;  Holmes  v.  Bell,  3  Man.  &  Vv.  I'l.S; 
Ansell  V.  Bnker,  15  Q.  B.  20;  Jonw  i\ 
Johnsion,  3  Watts  &  S.  27t);  .'tt  .Viii. 
Dec.  700;  Day  v.  Seal,  14  JohiH.  ■104; 
Davis  V.  Anable,  2  Hill,  33!);  Uiiito.l 
States  V.  Lyman,  1  Mason,  4S2. 

10  Price  v.  Moultoii,  10  Com.  B, 
561. 
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and  inferior  security,'"  And  if  the  face  of  the  security 
or  other  evidence  shows  that  the  higlier  security  was 
taken  only  as  a  further  or  collateral  security,  there  is  no 
merger  or  extinguishment.''  If  service  be  performed  by 
one  person  for  another,  and  afterwards  the  parties  enter 
into  a  contract  as  to  the  compensation  to  be  made  for  the 
services,  which  contract  is  void    for  its  illegality,  such 


Mason,  4S'J. 
Lltou,    10    t-'om. 


B, 


'  Leake   on    Contracts,    937;   citing 
Owen  V.  Hoinan,  3  Macn.  &  fx.  408, 
where  the  chancellor  said:   "I  am  not 
aware  of   any  case  where  a  specialty 
has  been  given  by  a  sole  debtor,  or  one 
of  several  joint  debtors,  that  the  legal 
effect  of  sucli  bond  as  a  merger  of  the 
simple   contract   debt   has   been   con- 
trolled or  defeated  by  the  agreement 
of  the  parties;  and  I  have  some  diffi- 
culty in  receiving  the  idea  that  it  is 
ciiinpetent  to  parties  by  agreement  to 
cdntrol  or  vary  such  legal  effect"  :  See 
Wliittaker   v.   Dick,    5    How.    (Miss.) 
2'J();  :i5  Am.  Dec.  436.     In  Van  Vliet 
,..  ,Jone.s,  20  N.  J.  L.  340,  43  Am.  Dee. 
0I>I5,  the  court  say:  "There  can  be  no 
Jouht,  as  a  general  rule,  that  the  tak- 
ing of  a  bond  and  mortgage,  or  other 
security    of    a   higher   nature,    extin- 
guishes a  debt  arising  from  mere  mat- 
ter of  account;  yet  this  will  depend  on 
the  intention  of   the  parties.     If   the 
liigher  security  was  given  as  the  future 
evidence   of   the   debt,  to   which    the 
party  was  to  look  for  payment,  then 
tiie  less  security  would  merge  in  the 
greater;  but  if  the  higher  security  was 
to  lie  merely  additional  or  collateral  to 
tlio  less,  showing  that  the  intention  of 
the  p:irties  was  to  keep  the  latter  open, 
to  be  looked  to  for  payment  in  any 
event,  then  the  less  is  not  extinguished 
by  the  greater  security.    This  doctrine 
is  fiuniliar,  and  may  be  found  in  most 
of  the  elementary  works  and  cases  that 
treat  upon  tiiis  subject,  particularly  in 
C'liitty  on  Contracts,  607,  and  autlior- 
ities  there  cited.    The  defendant's  coun- 
sel admitted  the  position,  but  insisted 
that  it  must  appear  upon  the  face  of 
the  instrument   itself   that  it  was  an 
additional  or  collateral  security,  and 
the  works  that  treat  on  this  sul)jeet, 
and  eases  adduced,  seem  to  give  coun- 
teuauce  to  this  idea;  for  iu  the  former 


it  is  usually  stated  as  an  exceiition  to 
the  general  doctrine  of  mer_'er,  that  if 
it  appear  upon  the  face  of  the  instru- 
ment that  it  is  intended  to  be  a  further 
or  collateral  security,  then  the  rule 
of  merger  does  not  apply,  and  the 
cases  referred  to  by  counsel  are  of  the 
description  where  the  matter  appeared 
upon  the  face  of  the  instrumenl;.  But 
these  authorities,  although  they  show 
very  clearly  that,  wlien  the  matter 
does  so  appear,  the  general  rule  of  ex- 
tinguishment does  not  apply,  yet  they 
do  not  tlierefore  prove  tliit  when 
it  does  not  so  appear,  the  rule  does 
apply;  and  if  such  cases  do  exist,  the 
labors  of  counsel  and  the  researciies  of 
the  court  have  failed  to  produce  tliem. 
Deciding  the  case,  then,  upua  principle 
rather  than  precedent,  the  (luestiou  of 
extinguishment  or  not  is  one  of  inten- 
tion. What  did  the  parties  mean  by 
the  transaction?  Did  they  intend  that 
the  old  security  should  remain  open 
and  the  new  one  be  merely  collateral 
or  additional?  or  did  tlu.'y  intend  to 
extinguish  the  former?  This  intention 
is,  of  course,  to  be  collected  from  the 
face  of  the  instrument  itself,  ^^  here  it 
so  appears;  and  if  it  does  not  so  ap- 
pear, then  from  the  next  best  (■videnee,. 
the  only  difference  being  that,  in  the 
former  case,  the  security  itself  proves 
the  exception  to  the  rule,  and  also  the 
intention  of  the  parties;  whilst  in  the 
latter,  the  party  alleging  theexi^eptiou 
must  prove  it."  , 

-  Van  Vliet  v.  Jones,  20  N.  J.  L.  340; 
43  Am.  Dee.  633;  Gardiner  /'.  Hust,  '2 
Rich.  (501;  Yates  «.  Doiuddson,  5  Md. 
3SI);  01  Am.  Dec.  283;  The  Betsey, 
Daveis,  1 12;  Charles  v.  Scott,  1  Serg. 
&  K.  204;  Banorgee  v.  Hovey,  5  Mass. 
11;  4  Am.  Dec.  17;  Graves  v,  Allen, 
66  Tox.  589, 
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contract  does  not  operate  as  a  merger  of  the  original  de- 
maud.' 

Illustrations.  —  A  suit  was  compromised  under  an  oral 
agreement,  and  subsequently  a  bond  was  given,  virtually  em- 
bodying the  provisions  of  the  agreement.  Held,  that  the  onil 
agreement  way  'iiorgod  in  tlie  written  one,  and  that  suit  should 
be  brought  on  the  latter:  Rlioads  v.  Jones,  92  Ind.  328.  A  hid 
was  made  for  certain  work,  and  subsequently  the  bidder  signed 
an  agreement,  which  covered  the  terms  of  the  bid,  with  some 
additional  provisions.  Held,  that  the  bid  was  merged  in  tlio 
subsequent  agreement:  Taylor  v.  Fox,  16  Mo.  App.  527.  Sure- 
ties made  an  agreement  under  seal  to  equalize  their  possiMe 
loss  by  the  principal,  and  afterwards  made  a  further  ])arol 
1.  "mi  resi)ecting  some  of  the  liabilities  referred  to  in  the 

/  :  -r.  '  ut  providing  expressly  that  that  agreement  should  not 
\->.i  ioi.tored  void.  Held,  that  the  former  agreement  was  not 
merged  in  the  latter:  Patterson  v.  Patterson,  23  Pa.  St.  4(j-l. 
'L  -i  parties,  disagreeing  at.  to  the  method  of  computing  interest, 
left  111  qai.-tion  to  an  arbitrator,  who  decided  erroneously. 
The  defendar.t  gave  his  bond  for  the  sum  found  due  by  the  arln- 
trator.  Held,  that  the  debt  was  merged  in  the  bond:  Baker  v, 
Baker,  28  N.  J.  L.  18;  75  Am.  Dec.  243.  After  an  oral  agreement 
in  relation  to  a  certain  building,  the  same  parties,  a  year  after, 
entered  into  a  written  contract  concerning  the  same  building, 
but  not  including  the  subject-matter,  nor  covering  the  time  of 
the  first.  Held,  that  the  first  contract  was  not  merged  in  the 
second:  Kempsy  v.  Metcalf,  61  Iowa,  320.  A  party,  being  linhle 
upon  a  replevin  bond,  promised  in  writing  to  pay  the  amount 
of  his  liability  by  the  next  term  of  court,  if  no  suit  was  brought 
on  the  bond,  but  the  bond  was  not  released.  Held,  that  no 
action  would  lie  upon  the  subsequent  promise,  as  it  could  not 
merge  or  destroy  the  higher  security:  Leland  v.  Barry,  G9  111, 
348. 

§  2581.  Merger  by  Judgment.  — Where  judgment  is 
recovered  upon  either  a  simple  contract  or  one  under 
seal,  the  remedy  is  merged  in  the  judgment.*  A  judg- 
ment recovered  for  a  less  sum  than  that  claimed  merges 
the  entire  claim,  because  it  is  conclusive  as  to  the  amount 
recoverable;  and  no  further  action  can  be  brought  upon 
the  same  claim  in  respect  of  the  residue.'     A  judginoiit 

V.     Percival,    1     Pick 


'  Thurstou 
415. 
'■'  Owen  V, 


407;  Wayman  v.  Cochrane,  I!,")  111.  l'.'; 
Ruunamakcr  v.  Cordroy,  .')4  111.  303. 
aan,  3  Macn.  &  G.        "  Leake  on  Contracts,  93'J. 
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recovered  upon  a  eollateral  socuritv  for  ,  ,1.1 , 

a  security  given  meroW  nn   „  f    /        ^''  °''  "1"°" 

J'  bivcn  merely  on  account  of  a  debt  ,ilt}ioM„l, 

It  may  merge  the  security,  docs  not  operate  to  u/  r^e  he 
ongmal  debt  or  cause  of  action.  Thus  wher  a  b  U  of 
exchange  was  gi™,  on  account  „f  a  debt  due  u.u  r 
covenant,  and  judgment  recovered  upon  the  l!;ir 
held  that  the  judgment  alone,  witi-oTpa'  .,,'■;  T"^ 
faction  although  it  merged  the  remedy  .^  the  b  iT 
afforded  no  answer  to  an  action  upon  the  c  ,v  „  ut  -A 
foreign  judgment  does  not  merge  the  cause  of  action) 

§2582.     Merger    in    Case    of   Joint    Debtors -The 
merger  of  a  claim  against  one  joint  debtor  as  bv  t 
...g    a    bond   for    a    simple   coniact  de^   i      g  n     d 
merges  the  remedy  against  a  co-debtor  u^ou  the  M  U 
liabihty,  but  not  the  remedy  upon  his  .separate    i^  b    ty 
If  any,'  unless  given  at  the  time  tlie  liabil  ty  occu    c     «; 
ucccpted  ,n  satisfaction  of  the  simple  eontraet.'        'we 
partners  each  covenant  to  pay  his  proportion  of  th    par 
nership  debts,  and  the  creditor  rele'si  their  jo  ,       i'b  - 
.(>'.  the  original  debt  is  merged.'    A  ju.lgment  recover  d 
against  one  joint  debtor  merges  the  ren,c°ly  for  tl  e    o  it 
dcM,and  IS  a  bar  to  an  action  against  a  eo-dobtor  Z 

ioTnT  the       ?•      ''"'  ■'  ""  ''""  •'^  —'1  -^• 
as   omt    the  judgment   against   the  one,  without  satis- 

faction,  ,s  no  bar  to  an  action  against  the  other  upo  n  s 

several  habihty;  and  whilst  any  part  of  the  debt  rema 

due,  the  other  may  be  sued.'  ""■  icmams 


'  Drake  i).  Mitchell,  3  Eisl.  251. 

Vt  l,7i  3S  Am  Rep.  065,  Nat.  Bank 
n^leabody,5^  Vt.  492;  45  Am.  Rep. 

°  Leako  on  Coiitraeta,  940 
'.MaJ.lia    „.     E,linoi,J«o.i,    10  Mo. 
, •,  '  ,:''P'  "■  J»l'ii»oa,  8  .loluis.   54 

19  Am   S.'ic**''"''  '  '■''"'•'■   '"*■ 

"-Miisoii  /-.  Eldred,  6  Wall.  231- 
huydam  „.  Bu'ber,  18  N.  Y  -KiS-  75 
Am.  Dec.  ^oi;  Olmstoad  ,;.  W^Utev, 


T  f  ■  ^:-*r}^'  ^"^'ertson  v.  Smith,  18 
ft;"^;A'^:9A,u.  !>.c.  221:  Root  V. 
I>il,  38  Ind.     (i.J;  VVauu,;.  McNulty 

t*.  Black,  <J    Sei-L'.  &    R.    ii-t.   ii     a,„ 

J>ec.6SG;Wanl..Jol,n..™:i3'Mts3: 
TT  .'  '^'ssi'Tis  V.  Johusou,  95  U.  S.  347- 
Umted  States  v.  Aiuus,  Di)  U.  8  45* 
At  coiiunou  law  a  jud-,nnut  a-ainst 
one  partner  is  a  mcTgor  of  tho debt 

if  ^^L  is!'  ^''"'"^    '""'^  '■  ^'''^'y' 

'  Kill-  V.  lloaro,  13  Mees.  &  W.  494, 
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Part   V.  — THE   KEMEDIES    FOR    BREACH 
OF   THE   CONTRACT. 


CHAPTER  CXXIV. 


SPECIFIC  PERFORMANCE. 


§  2583.  Jurisdiction  to  decree  specific  performance. 

§  2584.  Botli  specific  performance  and  damages  not  generally  given. 

§  2585.  Mandatory  injunotitms. 

§  2586.  Agreements  not  to  do  certain  acts  —  Injunction  the  mode  of  compel- 
ling s[)ecific  performance. 

§  2587.  Contracts  subject  to  specific  performance  —  In  general. 

§  2588.  Contracts  not  subject  to  specific  performance  —  In  general. 

§  2589.  Contracts  for  sale  of  lands. 

§  2590.  Contracts  for  sale  of  chattels. 

§  2591.  Contracts  for  sale  of  stock  or  bonds. 

§  2592,  Contracts  to  leave  property  by  will. 

§  2593.  When  delivery  of  specific  chattels  decreed. 

§  2594.  Wlieu  there  is  a  trust. 

§  2595.  Contracts  for  personal  services. 

§  2596.  Contracts  to  build  or  perform  work. 

§  2597.  Sale  of  good-will  of  business. 

§  2598.  Partnership  agreements, 

§  2599.  Contracts  to  be  performed  in  foreign  country. 

§  2600.  Decreeing  specific  performance  discretionary  with  court. 

§  2601.  Grouada  for  refusing  specific  performance  —  In  general. 

§  2602,  Want  of  jurisdiction  over  plaintiff —  Want  of  mutuality. 

§  2603.  Incapacity  of  plaintiflF. 

§  2604.  Default  of  plaintiff  in  performance. 

§  2605.  Incapacity  of  defendant. 

§  2606.  Performance  hard  on  defendant. 

§  2607.  Contracts  without  consideration  —  Inadequacy. 

§  2608.  Contracts  incomplete  or  uncertain. 

§  2609.  When  decree  would  be  useless. 

§  2610,  Specific  performance  with  compensation  for  deficiencieis. 

§  2611,  Compensation  on  decree  against  purchaser. 

§  2612,  Compensation  on  decree  against  vendor. 

§  2613,  Specilio  performance  with  indenmity. 

§2614,  Statute  of  frauds — Part  performance. 
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§  2583     Jurisdiction  to  Decree  Specific  Performance  - 

Equity  at  all  t,„.e»  l,a.,  oxe.d.od  a  ju,.i..lk.,iou  to  oonLl 
VnH,.s   to   «c  ually  perform   thoir  contract,,  instead  o 
caving  the  injured  person  to  liis  renieciy  for  damages  fo 
he  breach.     The  foundation  of  this  jurisdiction  I  the 
fact  that  the  legal  remedy  would  not  be  an  a.lcquate  coin, 
pcnsatiou  f^,r  the  breaeh.-would  not,  in  fact,  put  the 
party  in  asbenefieial  a  situation  as  if  the  agreei,;c  ,t  we  e 
spcct^cal ly  performed.'     "The  ground  of  the  juris.lietioi 
includes    wo  classes  of  cases:  1.  Where,  from  the  lack  of 
some  legal  formality  or  condition  in  the  contract,  no  action 
at  aw  can  be  maintained.    2.  Where,  from  some  peculiar 
fca  ure  of  the  contract,  either  in  its  subject-matter  or  in 
It.  terms,  or  in  the  relation  of  the  parties,  it  is  impossible 
to  arrive  at  a  legal  measure  of  damages  at  all,  or  at  least 
»itl,  any  sufficient  degree  of  certainty." '    A  written  eon- 
tract  for  the  sale  of  land  varied  by  parol  in  a  material 
point  wil  not  be  enforced  in  equity.'    The  defendant  may 
.  ,ow  that  by  fraud  the  written  agreement  does  not  show 
the  real  contract;  but  the  plaintiff  cannot  do  so  for  the 
purpaseof  obtaining  specific  performance  with  a  variation.' 
The  bill  must  not  be  filed  before  the  day  when  perform, 
aiice  was  due  under  the  contract." 

§  2584.  Both  Specifle  Performance  and  Damage,  not 
Generally  Given. -A  plaintiff  has,  in  general,  the  option 
of  sung  for  specific  performance  or  for  damages,  but  can. 
not  obtain  both.'    But  a  plaintiff  may  claim  damages  for 

Am.  IKo.  638;  Haia  .Si  fvZ      i     '"'  ","''  ,Tud<>i'>  Leail.  Cas.   484, 

&.l«ill,  116  .Mass.  244-  15  Am   r"'     ^  ^i\'^f''-  "okoB,  .'Sa  L.  J.  01,.  785; 
»7,  '        ■*"•  '"P-     W  Tredegar  v.   VViiiJ™,  L  R.   19 

■SPimerov'sEo.  Jur    sen    uo->  u         /'   f"""!"!!'  »■    Hai.ii.hery,   i 

•  Haiti,  V.  WooliiJae '«  |u,,i  ?a„  'v   "'  "'"".''f  ''  ""  »"'''=  "0..e  ,  ro- 

HAm.  Dec.  jj,"'""!*"' "  l'*"^  <*>)     ceea,„g  would  allege  that  the  agree. 

meut  could  and  ought  to  be  performed, 
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broaclips  up  to  the  time  of  action  brought,  together  witli 
specific  i)erforinuiice  in  the  future;  and  a  phiintiff  nitij' 
chiini  specific  performance  generally,  and  at  the  same  time 
damages  in  respect  of  acts  that  are  of  a  kind  which  do  not 
admit  of  a  decree  for  specific  performance.'  Where  tlioro 
is  an  unexecuted  contract  for  the  sale  of  land,  the  vendor 
may  file  a  bill  to  have  specific  performance,  and  the  limd 
sold  for  his  debt,  i.  e.,  the  purchase-money.''  Whore  the 
court  lias  jurisdiction,  but  it  cannot  apply  the  remedy  in 
the  particular  case,  as  where,  on  account  of  the  vendor  of 
land  not  being  able  to  make  title,  the  specific  exocuiioii 
of  the  contract  cannot  be  decreed,  the  court  will  u\v;ird 
damages  instead,'''  unless  the  plaintiff,  at  the  time  of  hiin;;. 
ing  the  suit,  was  aware  of  the  vendor's  disability/  Vv'lurc 
specific  performance  is  refused,  the  court  may  retain  the 
bill  for  the  purpose  of  granting  compensation  to  tlie  plain- 
tiff for  his  damages.^  Thus  though  it  may  decide  tiiat  the 
plaintiff  is  not  entitled  to  specific  performance,  the  court 
may  decree  the  repayment  of  the  money  expended  on  the 
faith  of  the  agreement.® 


§  2585.  Mandatory  Injunctions.  —  The  court  Avill  in 
some  cases  enforce  indirectly  the  affirmative  terms  of  a 
contract  of  which  it  could  not  directly  decree  the  sjiecific 


and  the  other  proceeding  would  allege 
or  imply  that  compeusatiou  iu  lieu  of 
performance  should  be  given.  The 
two  proceedings  would  be  iucouHisteat 
with  each  other ":  Baldwin  v.  Munn, 
2  Wend.  30i);  20  Am.  Dec.  6'_'7;  Her- 
ringtou  V.  Hubbard,  1  Scam.  509;  33 
Am.  Dec.  427. 

'  Fennings  v.  Humphery,  4  Beav.  1. 

«  Yancey  v.  Mauck,  15  Gratt.  308; 
HempHeld  11.  11.  Co.  v.  Thornbiirg,  1 
W.  Va.  2{i4;  Andrews  v.  Sullivan,  2 
Gilm.  327;  43  Am.  Dec.  53;  Heather- 
wick  V.  Heatherwick,  32  111.  73.  So 
may  an  assignee  of  a  note  given  for  the 
purchase  price:  Hanna  v.  Wilson,  3 
Gratt.  243;  4(j  Am.  Dec.  190. 

^  Milktn.an  v.  Ordway,  106  Mass. 
232;   McQueen  v.  Chouteau,  20  Mo. 


222;  64  Am.  Deo.  178;  Hainilton  v. 
Hamilton,  59  Mo.  232;  .Mmi>s  v.  El- 
mendorf,  11  Paige,  277;  CliartiLr  v. 
Marshall,  50  N.  H.  478;  Hupkiiid  c. 
frilman,  22  Wis.  470;  ll;irri>iiu  r. 
Deramus,  33  Ala.  413;  Foley  v.  Crow, 
37  Md.  51. 

*  Hatch  V.  Col)b,  4  Joluis.  Cli.  i'.'O; 
Sternberger  v.  McGovern,  5iiN.  Y,  1:'; 
Smith  V.  Kelley,  56  Me.  04. 

=•  A<lay  V.  Echols,  18  Ala.  :'..),■?;  5'2 
Am.  Dec.  225;  Kelley  v.  Allen,  U 
Ala.  603;  Bowie  v.  Stoiiestrcet,  (i  Md. 
418;  61  Am.  Dec.  318;  Ki.k-r  d.  Uniy, 
10  Md.  282;  69  Am.  Dec.  m. 

*  Green  v,  Drummond,  31  Mil,  71;  1 
Am.  Rep.  14;  Worth  v.  \Vorth,  84  Hi. 
442. 
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[)ec.  178;  llaiuilton  r. 
_  o.  23-2;  M"i--<  v.  h\- 
aige,  '277;  ('luu'tkT  v. 
I.  H.  478;  Hci>kms  c. 
Vis.  470;  llaiii>ou  c. 
la.  413;  Foley  v.  Crow, 

obb.  4  Jolins.  Cli.  S'^l]; 
McGovern,  oli  N.  V.  ll!; 
I?,  56  Me,  M.         ^  „ 

chols,  18  Ala.  :v>:?;  ? 

;  Kelley  r.  Allen,  •l-^ 
e  t).  Stoiiestrcet,  ()  Mil. 
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performance,  by  meauH  of  wliat  has  heon  calk'(l  a  "  man- 
datory injunction.'"  Thus  the  court  may  compel  the 
removal  of  building.s  by  an  injnnction  against  the  con- 
tinuance  of  the  building.-).^  So  it  nuiy  enforce  a  covenant 
to  supply  water  by  a  canal  by  an  injunction  agaiu.st  pre- 
venting the  flow  of  the  water  by  means  of  tlio  want  of 
repair  in  the  canal.* 

§  2586.  Agreements  rot  to  do  Certain  Acts  —  Injunction 
the  Mode  of  Compelling  «Jp«cific  Performance. — Where  a 
person  agrees  not  to  do  a  certain  act,  specific  performance 
is  decreed  in  the  form  of  an  injunction  restraining  the 
party  from  doing  the  act.*  Where  a  party  agrees  to  do 
certain  acts,  and  not  to  do  others,  the  court  may  enjoin 
the  doing  of  the  latter,  although  it  has  no  power  to  decree 
the  performance  ot  the  latter.*  Thus  where  an  author 
agreed  not  to  write  for  any  other  but  a  certain  tlieater, 
tlie  court  restrained  him  from  writing  for  any  other 
theater,  although  it  could  not  compel  him  to  write  for 
that  theater;**  where  an  actress  agreed  to  perform  at  a 
certain  theater,  and  no  other,  during  a  certain  period,  the 
coiivt  enjoined  her  from  playing  at  any  other  theater, 
though  it  could  not  make  her  play  at  the  theater  in  cjucs- 
tiou.^ 

§  2587.    Contracts  Subject  to  Specific  Performance— 
In  General.  —  Specific  performance  will  be  decreed  of  an 


'Leake  on  Contract8,  1120;  citing 
IseiilRTg  I'.  East  India  House  Co,,  3 
De  Gtx,  J.  &  S.  272,  where  it  is  said: 
"Tliere  luis  been  superadded  a  power 
of  tlie  court  to  grant  what  has  been 
(leiiomiiiated  '  a  mandatory  injunc- 
tion,' that  is,  an  order  compelling  a 
defendant  to  restore  things  to  the  con- 
dition in  which  they  were  when  the 
plaintitl's  complaint  was  made.  I 
tliiuk,  without  intending  to  lay  down 
any  rule,  that  it  ia  contiued  to  cases 
where  the  injury  done  to  the  plaintiflf 
cannot  be  estimated,  and  sufficiently 
coinpeusated  ))y  a  pecuniary  sum," 

Uiaukiu  V.   Uuskissou,  4  Sim.  13; 


Lord  Manners  v.  Johnson,  L,  R.  1  0. 
D.  673;  45  L,  .T.  Ch,  404, 

"Lane  v.  Newdigate,  10  Ves,  lOf. 

*  Banet  v.  Blagrave,  5  Vcs.  >  ■  <:  6 
Ves,  104;  Hapgood  v.  Rosenstock,  23 
Fed.  Rep,  86, 

^  Lumley  v.  Wagner,  1  De  Gex,  M. 
&  G.  604, 

*  Morris  v.  Colman,  18  Ves,  4.37. 

'  Lumley  v.  Wagner,  1  De  Gex,  M. 
&  G,  604;  Hays  V.  Willis,  11  Abb,  Pr,, 
N.  S.,  167;  Dalyy.  Smith,  49  How.  Pr. 
150,  An  engagement  or  promise  to 
perform  at  a  certain  theater  implies 
a  promise  not  to  perform  at  any  other: 
Montague  v.  Flocktou,  L.  R.  IG  Eq.  189. 
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af^rcoineut  to  execute  a  nioii<j;!i|L;o;'  or  an  nK'^eomcnt  to 
grunt  an  annuity,  and  to  elnirgu  it  on  land  or  other  Hpccjllo 
property;*  or  an  agreement  to  renew  a  contract,  altli()U;;h 
the  contract  was  with  plaintilFn  as  copartners;'*  or  an 
agreement  to  give  or  renew  a  lease;'*  or  to  assign  "''osos 
in  action  to  indemnify  a  surety  or  lender;*  or  to  e  .v  a 
release  of  a  mortgage  or  other  security;®  or  to  transfer  uti 
interest  in  a  patent  right; ^  or  to  exchange  property;"  or 
an  agreement  to  give  collateral  security;'  or  a  contract 
to  renew  a  license;'*'  or  an  agreement  to  insure;"  or  an 
executory  agreement,  made  in  contemplation  of  marriiU'i^, 
that  the  wife  dhall  share  with  the  husband's  heirs  in  Vwu 
of  dower.''' 


.# 


§  2588.  Contracts  not  Subject  to  Specific  Perform. 
ance  —In  General.  —  With  contracts  that  result  in  anure 
debt,  or  claim  to  the  payment  of  money,  the  remedy  at 
common  law  is  sufticiently  specific  and  adequatr  d  no 
other  remedy  is  required;  as  with   a  debt  for  ^  .ind 

labor  or  for  money    payable  under  a  building  contract 
executed,  or  a  contract  for  personal  services;"  or  a  mere 

'  Ashtoii  V.  Corrijjtan,  L.  R.  13  Eq. 
76;  MoC'liiitock  v.  Laing,  2'2  Mich. 
21'J;  St.  Paul  Division  Co.  v.  Brown, 
11  .Miiiii.  .'550;  City  etc.  Ins.  Co.  v. 
Olinstfiul,  3U  Conn.  470;  Do  Pierrea 
V.  Thorn,  4  Bosw.  2Cti;  Dean  v.  An- 
derson, 34  N.  J.  Eq.  490;  Arnold  v. 
Cord,  16  Ind.  177;  Kicliardson  v. 
Hawlctt,  33  Ark.  237;  Lawrence  v. 
Lawrence,  42  N.  H.  lOi);  Cole  v.  Cole, 
41  Md.  301;  Ogdeu  v.  Ogden,  4  Ohio 
St,  182. 

■'  Witty  IK  Cottle,  1  Sausse  &  S.  174; 
Lyde  o.  Mann,  1  Mylne  &  K.  683. 

^  Floyd  V.  iStorrs,  144  Masa.  50. 

*  Switzer  v.  Gardner,  41  Mich.  164; 
Clark  V.  Clark,  49  Cal.  586;  Robinson 
V.  Perry,  21  (Ja.  183;  Johnson  v.  Con- 
ger, 14  Abb.  Pr.  195. 

^  Shockley  v.  Davis,  17  Ga.  177;  63 
Am.  Dec.  233;  Triebert  i>.  Burgess,  11 
Md.  452;  Brooks  v.  Ruff,  37  Ala.  371; 
Tieriian  r.  Granger,  05  111.  351;  Col- 
lins V.  Buck,  03  Me.  459;  Ceas  v. 
Biauiley,  18  Huu,  187. 


*  Malinis  v.  Brown,  4  N,  V.  4(),'l; 
Bennett  r.  Abrains.  41  n.ii'lt.  ill:l; 
Stark  V.  Wilder,  30  Vt.  752:  I'.ukl.y 
V.  Barkley,  14  Rich.  Ivj.  I'J;  Weir  ti, 
Muudell,  .i  Brewst.  594. 

'  Sonierby  /'.  Buntiii,  118  Mm. 
279;  19  Am.  Rep.  459;  Searl.^  r.  Hill, 
73  Iowa,  308;  5  Am.  St.  Kep,  (iJiS, 

*"  Shaddle  v.  Disborougli,  30  N.  J. 
Eq.  370. 

*  Robinson  v.  Cathcart,  2  Craiich 
C.  C.  590, 

'"  Domestic  Tel.  etc.  Co.  r.  Tile- 
graph  Co.,  39  N.  J.  E(i.  100. 

"  Carpenter  v,  Ins.  Co.,  4  Sand,  Ch. 
408. 

Y  Brooks  V.  Austin.  95  N.  C.  474, 

■'*  Kirk  V.  Brownley  Uiiion,  2  riiilliin. 
640;  Crampton  v.  R.  R.  ('<>.,  L.  Ill 
Ch.  502.  The  personal  .survii'i;  ol  an 
actor  will  not  be  enfor-ccd  liy  a  i.'iHirt 
of  equity:  Ford  i'.  Jernidn,  (i  I'iulliiii.  (!, 
And  see  Iron  A^e  Piililisliiiii,'  t-'n.  )'. 
Western  Union  Tel.  Co.,  83  Ala,  4'JS) 
3  Am.  St.  Ke^.  758. 
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•other  Hpi'C'itic 
met,  iilthou-U 
tnorsr'    or  iv\ 

assign  "'>osos 
or  to  c         v»'  a 

to  triinstVi'  uu 
,  pvopovty/  or 
'  or  a  c'oiUi'uct 
insure; "  or  ;iu 
on  of  marriiiL'-"', 
I's  heirs  in  lit'U 


)ecific  Perform, 
result  in  a  nuTe 
^,  the  rcniody  iit 
idequatr  d  no 
A  for  ^  -vud 

uihlin<5  contract 


ices; 


i-"  or  a  mi've 


nrown,  4  N.  Y.  4(W; 
kams.  -II  Uul..  >'  '>, 
[    HO  Vt.  7r)-J:  IVirkl^y 

Rich,  ivi-  i'-2;  ^^'^"^  "■ 

Vat.  51)4. 

,    Buntin,    118    Mj* 
op.  4o9;  Searlc  r.  lliU, 
Am.  St.  Ke,..  H^^. 
Diaborougli,  30  IN.  J. 

I.   Cathcart,   2  CrauA 

Ixel.    etc.   Co.  r.  Tule- 

k.  J.  E.i.  if.o. , 

[i,.  Ins.  Co,,  4  bivml  U. 

Axistiu.  05  N.  C.  474. 
rwuleyUmoM.-Jllul.m. 
1  V.  K.  H.  Co.,  L.  U  . 
pergonal  sei'VU'c  ct  .in 

llr  Jorm<.u.r.l'i"llim.l-. 

lA>'e  I'lii.li^l'i";^/';;'' 
Lfol.Co.,83AUWs; 

1.  75S. 


claiui     for  damages    or    pcicuniary    eoniponsution    for   a 
breach  of  contract.'     So  si)eci(ic  [)crf()nimnce  of  ueontrait 
to  borrow  or  to  lend  money  will  not  be  decreed;-  nor  of  an 
uj?rcoinent  to  pay  a  certain  fund  to  one  creditor  in  prefer- 
ence to  others;'  nor  an  agreement  by  creditors  to  receive 
a  portion  of  their  d(d)ts  in  satisfaction  of  the  whole;  ^  nor 
an  agioument  by  the  owner  of  an  undivideil  part  of  land 
to  lease  his  interest;*  nor  an  agreement,  contained  in  a 
lease,  upon  the  part  of  tho  i(  ,-sor,  to  rej)air  damages  caused 
by  lire;®  nor  to  compel  the  delivery  of  insurance  policies 
ill  pursuance  of  a  contract;'  nor  continuous  duties  which 
involve  personal  labor  and  care;  as,  for  example,  the  run- 
ning of  the  cars  of  a  street-railroad  along  a    particular 
street,  daily,  "at  such   regular  intervals  as  may  bo  right 
and  proper,"  whether  the  obligation  of  the  railroad  com- 
jiany  bo  rested  on  contract  or  tho  provisions  of  its  charter;' 
nor  II  contract  to  build  or  repair  a  railroad;"  nor  a  con- 
tract which  deprives  a  person  of  his  liberty.'" 

'  Grccnaway  M.  Adams,  I'iVes.  401;  giving  a  year's  notice.     4.  Wlicrt!  the 

To'lil   r.   (too,    17   Ves.    '278;    Jciiliias  paily  lias  a  (.'ou^ilote  rciiiedy  at  law; 

c.    I'arkiu.soii,    2    Mylue     &     K.    5;  as   in    a   grant    of    (inanylinil,    the 

Wl'1)1)    v.     11.    R.     Co.,     1     Do   (rex,  grantee  aj^iuuing  to  (juarry.iiid  (k-livor 

M.  it  (jf.  521;  21  L.  J.  Ch.  3H7;  Paris  to  the  grantor  certain  .sort.-j  of  marble 

Chocolate  Co.  v.  Crystal  Palace  Co.,  3  from  it  and   the  grantor  reserving  a 

Sinale  &  (jr.  110.     In  a  case  in  tho  su-  right  of  re-entry  in  ease  of  non-per- 

proiiie  court  of  the  United  States,  it  formance,  in  order  to  supijly  himself, 

i.i  said  that  the  specific  performance  of  and  having,    moreover,  a  remedy   hy 

a  contract  will  not  bo   decreed,  —  1.  an  ordinary  suit   at    law  on  the  eon- 

A-jaiiist  one  party  in  favor  of  another  tract:  Marble  Co.  v.  llipley,  10  Wall. 

wlio  has  disregarded  his  own  recipro-  330. 
cal  olili^ations   in  tho  matter,     lluis        ^  Rogers  v.  Ciiallis,    27   Beav.   175; 

spL'oitic  performance  will  not   be  do-  Siebel  r.  Mosenthal,  .31  L.  J.  Ch.  380; 

creed    against    a    grantee     of     land  Larios  v.  (Jinety,  L.  It.  5  P.  C.  34l). 

charged  witii  certain  duties  in  regard         "  Boonior   v.    (Juiiningham,    22    111. 

til  it  in  favor  of  a  grantor,  who  has  320;  74  Am.  Dee.  155. 

iiiiiilt'  unlawful  aiul  fraudulent  entry.         *  Acker  r.  Phueuix,  4  Paige,  305. 

2,  Where  the  duties  to  be  fulfilled  by        *  Bergengren  d.   Aldrich,  130  Mass. 

tho  grantee  are  continuous.and  involve  250. 

tlie  exercise  of  skill,  personal   labor,         '^  Beck  v.  Allison,  56  N.  Y.  367;  15 

ami  cultivated  judgment,  as  to  deliver  Am.  Rep.  430. 

marhle  of  certain  kinds  and  in  blocks        '  Nestel  v.  Ins.  Co.,  12  Pliila.  477. 

of  such  a  kind  that  the  court  is  inca-        ^  McCann  v.  R.  R.  Co.,  2  Tenn.  Ch. 

pable  of   determining    whether    they  773. 

accord  with   the  contract  or  no.     3.         "  Ross  v.  R.  R.  Co.,  1  Woolw.  26; 

Where  there   is  a  want  of  mutuality  Gallon  v.   Railroad,  1  Dill.  121;    Ore- 

in  the  contract,  as  where  it  is  stipu-  gonian  R.  R.  Co.  v.  Oregon  Nav.  Co., 

lated  that    one  of    the   parties   may  11  Saw.  33. 

abandon  the  contract  at  any  time  on        '*  In  re  Baker,  29  How.  Pr.  485. 
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§  2589.  Contracts  for  Sale  of  Lands. — Where  land,  or 
any  estate  therein,  is  the  subject-matter  of  the  agreement, 
it  will  generally  happen  that  damages  calculated  upon  its 
money  value  will  not  be  a  complete  remedy  to  the  pur- 
chaser, to  whom  the  land  may  have  a  peculiar  and  special 
value.  Hence  contracts  for  the  sale  of  lands  are  consid- 
ered a  proper  subject  for  specific  performance,'  although 
the  plaintiff  may  have  a  remedy  at  law  by  an  action  for 
the  pureliase-money.*  But  specific  performance  will  not 
be  Jecreed  where  the  value  of  the  real  property  of  wliich 
a  conveyance  is  so-  lit  is  so  small  as  to  amount  to  little 
more  than  the  usr^'  costs  of  an  undefended  suit  in  ch;ui- 
cery,  unless  there  are  some  special  circumstances  showing 
that  the  property  has  a  special  value  to  the  complainant.' 

§  2590.  Contracts  for  Sale  of  Chattels  —The  court 
will  not,  in  general,  decree  specific  performance  of  an 
ordinary  contract  of  sale  of  goods,  because  the  l^reach 
may  be  sufliciently  remedied  by  damages.*  And  the  same 
rule  applies  to  a  contract  for  the  sale  of  goods  to  be  dcliv- 
ered  at  future  times  by  installments,  as  contracts  for  a 
periodical  supply  of  iron,  or  of  coal  from  a  colliery;  al- 
though damages  in  such  cases  must  be  assessed  upon 
conjecture  as  to  the  future  market  price.®  But  a  sale  of 
goods  may  be  attended  with  exceptional  circumstances, 
requiring  specific  performance  to  render  it  effectual,®  as 


iWillard  r.  Tayloe,  8  Wall.  557; 
Barnes  v.  IJitrues,  05  N.  C.  251;  Bogaa 
V.  Drayhill,  51  Ala,  312;  DuflF<;.  Fisher, 
15  Cal.  375;  McGarvey  v.  Hall,  23 
Cal.  140;  llichmoud  v.  R.  R.  Co.,  33 
Iowa,  422;  Blaiuhanl  i\  11.  11.  Co.,  31 
Mich.  43;  18  Am.  Kup.  142;  Ewiiis  v. 
Gordon,  49  N.  H.  444;  Hart  v.  Brand, 
1  A.  K.  Marsh.  159;  10  Am.  Dec.  715; 
Sproule  ,'.  Winant,  7  T.  B.  Mon.  195; 
18  Am.  Dec.  105. 

''  Thyfe  v.  Wardell,  5  Paige,  208;  28 
Am.  Duo.  430;  Spring*  o.  Sanders, 
Phill.  Eq.  07;  Finley  i>.  Aiken,  J.  Grant 
Cas.  83;  Larison  v.  Burt,  4  Watts  & 
S.  27. 


3  Blake  v.  Flatley,  44  N.  J.  Eq,  228; 
6  Am.  St.  Rep.  886. 

*  Eckstein  v.  Downing,  64  N.  II.  24S; 
10  Am.  St.  Rep.  404. 

*  Leake  on  Contracts,  112(3. 

6  Ii.  Clark  V.  Flint,  22  Pick.  231,  33 
Am.  Dec.  733,  the  court  say;  "It  u 
objected  that  the  court  ouijht  lint  to 
exercise  jurisdiction  in  e(iiii4-  for  a 
specific  performance  of  uva'ciiieuts 
relating  to  personal  property.  Ami 
generally  thiit  rule  has  hee.i  dlj.serveil 
in  the  English  courts,  hut  lias  been 
subject  to  numerous  exceptions,  and 
has  been  uniformly  limited  to  cases 
where  a  compeusation  in  damages  fur- 
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tract  for  the  s«lo  of  Imf h      "';"'"=,  l'<='-f""«anfo  of  a  con- 
sum  has  boon  dtrLd!"  '  ""'  ""•^""""^  '"'■  <>  '"'"P 

sakffp„b,fote°u!.itTer'  "  ^''■"'^- ^-t-^ts  for  the 

wi"  not'  ho  o„fr  ■::;.::  ?h~r::'t'  T\  ''-■ 

11.0  ..,arko..'  I„  England  a  di'ti  ,:  ^  Lade  hlf  '" 
govonunont  stock  and  the  stock  and  bonds  rf  r  7°"! 
an'!  bus  ness  corr>or-,i;„„=  „    .i  "'  '""'road 

.■■■'l""itod  in  nun  r  \    "ot':,™"'  '"^  "'«  ■»"" 

-aa-ct;.  and  this  vie,;  L  p  'ed  ^^'^^  '-".-  "- 
country.'     But    the  wcidu  of  an.        .  "'"^  '"  ""' 

States  refuses  specitic  P«tl       'oT^;:,^  ;„;;""^'> 

-s  i„  a  eorporati„„^,:;„;TT:;-:-r;  in? 

^^^I^pitable^as  Ligl.t  Co.  ..  Mf^. 
^3  Pon.eroy's   Eq.  Jur.,  .sec.   1402. 


isheg  a  c  ear  and  adequate  remedy 
I.  the  party  complaining  J.as  „o  such 
remedy  it  is  quite  immaterial  whether 

estate :  2  S toi^y  s  Eq.  Jur. ,  sec.  24     The 
exercise  ot  equity  juH.s.liction  does  no? 
proceed  upon  any  distinction  between 
rea    estate   and   personal  estate      ni 
b  cause  damages  at  law  may  not  in  the 

pa  tic;  ar  case  afford  a  complete  iem! 

eJy.     11ns  doctrine  is  thus  laid  dou", 

by  Jud.e  Story  in  his  commentaries 

Hi  IS   fully  sustained   by  the   cases 

ed  ,n  support   of  it.     l-he  Masons 

"  ^'.i   for   a  .listinction  between  real 

e.  at,,,  and  personal  estate  are  not  v^rv 

t. factory.     All,  as  it  seems  to  me^ 

tut  can  be  fairiy  inferred  from    he 
a>es  on  this  point  is,  that  in  contracts 

satiuu    a  damages  is  much  oftener  a 
"mplete  and  satisfactory  remedy  than 

n    nnf      f  ^"  ''''"'''  if  the  party 

StUif  "^-''^f.'"  J»'-is.liction,  and 
grant  relief  as  justice  may  require  " 
267 


note. 

^gM:)uncuft    ..    Albreclit,     12    Sim. 

"3   Poino-oy's  Eq.   Jur.,  sec    ]40o 
>ote;  Fall,,,,    ..  R.  lico.,  I  ])   I    ]•  ?• 

K<«sj.K.li.c„.  i^^Vooi;.2;  Lwi^ 
V-  xMnhliou-,  8  liicli  Va  "41  •  i/  ^"^^'y 
"■  l'"«cd.all  II  io  ^o7;t  •  ."''^"■^"" 
Stcbbm.  OPaig^.^^S- 
tema^.  Ji^i:;:;;:  121^^0,^;:,^-  - 

;Cari.nter.I„3.Vt.t^"l/t 
17'  ^;'»"«A,.peal,  91Pa.  8t.  4.S7.  iQ 
An,.   Rep.   G71;  .Strasburgh  li   r' (^ 

248;  tiitt'Kep'l^Sr^' ''''•"• 
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when  it  forms  part  of  a  contract  for  the  sale  and  transfer 
of  real  estate,  and  the  suit  is  brought  for  the  conveyance 
of  the  land  as  well  as  for  the  transfer  of  the  shares.'"  So 
Avhcre  it  appears  that  the  stock  has  been  purchased  by 
defendant  with  money  delivered  to  him  by  plaintiff  for 
that  purpose,  and  that  the  stock  is  not  easuy  purchasable 
in  open  market,  and  that  a  judgment  in  damages  would 
be  inadequate.''  In  fine,  in  case  of  a  sale  or  transfer  of 
stocks  in  a  merely  private  business  corporation,  when 
from  any  proper  cause  it  is  plain  that  the  remedy  at  law 
is  inadequate,  or  damages  are  impracticable,  specific  per- 
formance may  be  decreed.^ 

§  2592.    Agreements  to  Leave  Property  by  Will.— An 

agreement  to  make  a  certain  disposition  of  property  by 
will  may  be  enforced  against  the  estate  of  a  decedent.^ 

§  2593.  When  Delivery  of  Specific  Chattels  Decreed. 
— Equity  will  decree  the  delivery  up  of  specific  goods  and 
chattels  the  possession  of  which  has  a  special  and  peculiar 
value  to  the  party  entitled;  or  any  articles  of  curiosity, 
antiquity,  or  hereditary  value,  or  having  a  pretlum  affcc- 
tionis;^  as  where  articles  of  a  personal  nature  are  peculiar 


'  Leach  v.  Fobes,  11  Gray,  50G;  71 
Am.  Dec.  732. 

■^  Jolinson  V.  Brooks,  93  N.  Y.  337; 
Adams  i\    Mcssin;.fer,   147  Mass.   1S5; 

9  Am.  St.  Rep.  G79. 

'' (Jooilwiu  Gas  Stove  Co. 's  Appeal, 
11/  Pa.  St.  514;  2  Am.   St.   Rep.  (idC. 

*  Green  v.  IJroylcs,  3  Humph.  107; 
39  Am.  Dec.  loCi;  Joliiiscn  v.  llubl)ell, 

10  N.  J.  Eq.  332;  00  Am.  Deo.  773; 
Rlio.lea  V.  Kliodos,  3  Sand.  C'li.  279; 
Parsell  v.  Stiyker,  41  N.  Y.  480; 
Sliakespeare  v.  Markliam,  10  Hiui, 
322;  Lo<,'aii  V.  Mc(iinness,  12  Pa.  St. 
27;  IMaddox  v.  Rowo,  23  Ga.  431;  68 
Am.  Dec.  535;  (hipton  v.  Guptou,  47 
Mo.  37;  Frisby  v.  Parkhurst,  29  Md. 
58;  90  Am.  Dec.  503;  Watson  v. 
Malian,  20  Ind.  223;  Bolmaii  v.  Over- 
all, 80  Ala.  451;  00  Am.  Kep.  107. 

"  Leake  on  Contracts,  1127;  Womack 
V.  Smith,  1 1  Uumph.  478;  54  Am.  Dec. 


51.     In  Lining  v.  Geddes,   1  .MiC'oid 
Ch.  304.   10  Am.   Dec.  007,  the  court 
say:    "The   general  rule  is,   tliat  the 
court  will  not  direct  the  .spccilic  de- 
livery of  a  chattel.     And  for  rwisoii>i 
before  stated,  because  the  party  1ms  ;i 
])lain   and   adequate   remedy  at  law, 
Nor  would  the  remedy  be  coii.'^ideri'd 
inadequate,  merely  because  the  spuciiio 
article  might  be  made  more  cuiiVLiiiuut 
or  gratifying  to  the  party  tliuu  dam- 
ages,   for   withholding   (>r   destnyiii^ 
it.     To  this  rule,   however,  there  are 
exceptions.     In  the  progress  of  society 
cases  will  necessarily  s^jriug  up  pecu- 
liarly applicable  to  a  more  advaiictd 
state  of  civilization,  while  otliirs  will 
be  left  behind  wiiich  had  their  origin 
in  an  age  comparatively  rude  and  liar- 
barous.     Among  others  might  be  men- 
tioned articles  whicii  have  aetpiired  an 
ideal,  or  perhaps  a  real,  value  fruiu  the 
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§  2594 
or   individual   in    their   character    nr   i 

value  on  account  of  the  assoo.  ^H  ''''  ^"  '^^^"^^^^ 

^''  ^i  uic  associations  conneofprl  wWi.  n 

as  pictures,  curiosities,  and  the  like  ■   Fo 'tl.  "'' 

11.0  delivery  up  to  tl>e  lawful  olZr  of  d  ,  '"""  h""!"' 
strumcts  of  title  will  be  decreed"  On  t  ^  "'  '"■ 
ciclivery  of  the  following  artieirs'l.as  b  e    rcr;'!. t  ."l 

a  symbol  of  t;:«r  r/t  ":'th?t:b  **",  """'  ""<'  "^ 
the  dresses,  decorations,;"aper  Ld^rt'sTf":  l" d'"'; 
Freemasons;'  a  bo.  of  jewels;  •  'private  .CLd  dtes"^ 

§  2594.    Where  there  is  a  Trnat      Tf  ti 
express  or  implied,  the  court  wm  co,"         r'  ^"-l  ''''''' 

»"-- seller  retain  l%r:tt:rfrt;:;;;:t 


peculiar  situation  of  the  owner  and 
tor  tlie  loss  of  which  no  damages  would 
bo  a  compensation.  Such  as  the 
usey  horn  by  which  the  complainunt 
1  eld  his  land:  Pusey  v.  Pusey,  1  Vern 
•2,:h  or  tiie  silver  aU.nr.,.;.„^'  i  -;„^'^"- 


■  -V  ZW       ■■,  •;  "■  ^"sey,  1  Vern. 

.,.5;  or  the  silver  altar-piece,  being  a 
matter  of  antiquity  and  curiosity,  in 
the    case    of    Duke    of    Somerset    „. 
Cokson    .    P.  Wins.  390.     So  in  the 
case  of  Fells  v    Read,  3  Ves.  Jr.  70 
Lord  Kosslyn  decreed  the  delivery  of 
the  silver  tobacco-box,  which  had  for 
a  groat   many    years    belonged   to   a 
society;  because,   from  the   nature  of 
1 10  thing,  the  value  was  inestimable 
A  .miliar  deci.sioii  was  made  by  Lord 
Hloii  in  the  case  of  Lady  Arundel  v 
Jiupi-s.  lOVes.  148,  which  involved  a 
;|Ue.stion  in  relation  to  family  pictures 
iliese    are    cases    whicli    have    tlieir 
.ouiulatioa   in  the   relinement   of   so- 
eiety   and  those  alfections  of  the  heart 
wluc  1  ,t  would  be  a  reproach  to  tTe 
-mntry  not  to  indulge.     But  still  they 
|opo,,,   on  the  plain   tangible  principle 
Mt  there  ,s  no  adequate  reme.ly\at 

c  tended  to  cases  founded  in  weakness 
y  folly.  It  would  therefore  be  a 
perversion  of  the  rule  to  apply  it  to  the 


121;  25  Am.  Doc.  (J)    H  n  I  i.  V°""" 
ham  Bank,  44  N.  H  •4?7  "^''''^' 

Ves    »5-'F?i  '.     ''''n''  "•  ^owther,  13 

m  ^^yiacclesliehl  V    U.^^^^ 
6  vT^  ^-J^^oy,  1  Vern.  273. 
Lloyd  ,..  Loaring,  (J  \'e,.  773 
^Sav.lIe..Tankrod,  lVe.s.'Voi. 
56;^^Ari^;.^lSr^^-.^2Pa.St. 

'"  .^  Pomeroy's  En.  Jur.     sec     Uno 
note;  ArcGowin  v.  KeminTjt  ^"12  pf' 
St.  50;  51   Am.   Dec     ^si?  4 11  1/ 
Keeves,  49  1^.  it!^494'l8^^ne:- 

Whitmai'i,  lOConn  12?  25  A,n  n  '• 
60;  Kimball  ..  iton  6  N  j  V'" 
20;  43  Am.  Dec.  C21       '  '^-  *-*!• 
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his  transferee,  the  court  will  execute  the  trust  by  com- 
pelling  delivery.* 

§  2595.  Contracts  for  Personal  Services.  —  Contracts 
for  work  and  labor,  or  for  personal  services,  or  personal 
skill  or  attention,  will  not  be  enforced;  nor  will  the  put- 
ting an  end  to  such  contracts,  or  dismissing  a  servant  or 
employee,  be  restrained.^ 

§  2596.  Contracts  to  Build  or  Perform  Work.  —  The 
court  will  not,  in  general,  undertake  to  enforce  specili- 
cally  contracts  for  building,'  nor  will  it  enforce  specifically 
a  contract  for  the  construction  of  a  railroad,  either  against 
or  at  the  suit  of  a  railroad  company;'*  nor  a  contract  to 
work  all  the  trains  on  a  railroad,  and  keep  the  engines 
and  rolling  stock  in  repair;^  nor  a  right,  Avhether  derived 
from  a  contract  or  statute,  to  use  a  railroad  of  another 
company,  with  engines  and  trains;*  nor  a  covenant  in  a 
lease  of  a  coal  mine  to  work  it  efficiently;^  nor  the  work- 


'  Pnoley  ('.  Budd,  14  Beav.  34. 

■^  Wolverlianipton  R.  R.  Co.  v.  R. 
R.  Co.,  L.  R.  IG  Eq.  439;  Kemble  v. 
Koan,  (5  Sim.  333;  Baldwin  v.  Useful 
Kiiowleilgc  Co.,  9  Sim.  393;  Lundcy 
V.  Wagnor,  1  De  Gex,  M.  &  (>.  004; 
Stocker  v.  Brockelbank,  3  Macn.  &  (>. 
250;  Mair  v.  Tea  Co.,  L.  R.  1  Eq.  411; 
Clark's  Case,  1  Blackf.  122;  12  Am. 
Dec.  213;  ].)e  Kivalinoli  v.  Corsetti,  4 
Pai^e,  2(54;  25  Am.  Dec.  532;  Haiiihliu 
V.  Diirneford,  2  Edw.  Cli.  529;  Haiglit 
V.  Badgfly,  15  liarb.  501;  Ramlali  v. 
Latliaiii,  3(5  Comi.  48;  Riclinioud  i\  R. 
R.  Co.,  33  luwa,  422;  Ford  r.  Jornion, 
(5  Pliila.  G;  Marble  Co.  v.  Ripley,  10 
Wall.  339;  Cooper  v.  Pence,  21  Cal. 
404;  AVilliiigham  v.  Hooveu,  74  Ga, 
233;  ."iS  Am.  ilep.  435. 

"  Wilkinson  /,'.  (Elements,  L.  R.  8  Ch. 
96;  42  L.  J.  Cli.  38;  Soames  v.  Edge, 
Johns.  G(i9;  City  of  London  v.  Soutli- 
gatc,  38  L.  J.  Ch.  141.  "There  is  no 
case  of  a  specific  performance  decreed 
of  an  agreement  to  build  a  house;  be- 
cause if  A  will  not  do  it,  IJ  may.  A 
specitic  performance  is  <mly  decreed 
where-  the  party   wauts  the   thing  in 


specie,  and  cannot  have  it  any  other 
way":  PerKenyon,  M.  R.,  inErriii!.'tou 
V.  Aynesley,  2  Brown  Ch.  343;  Flint 
V.  Brandon,  8  Ves.  1G3;  Fallon  v.  K.  l\. 
Co.,  1  Dill.  121;  Port  Clinton  U,  ]{. 
Co.  V.  R.  R.  Co.,  13  Ohio  St.  .-144; 
Ross  V.  R.  R.  Co.,  1  Woolw.  20:  Cny 
V.  Hawkins,  8  Ohio  St.  449;  72  Am. 
Dec.  GOO. 

*  South  Wales  R.  R.  Co.  v.  WxWvs^, 
5  De  (lex,  M.  &  Ci.  880;  24  L.  J.Cli, 
87;  Petow.  R.  R.  Co.,  1  Hcmii.  ^  M.  4lN; 
.32  L.  J.  Cli.  (577;  Ross  i:  R.  W.  ('„..  1 
Woolw.  2G:  Fallon  ,\  R.  R.  Co.,  I  Dili. 
121;  Oi'cgonian  R.  K.  Co.  /'.  On-nii 
Navigation  Co.,  11  Saw.  WM  .McCaiiii 
V.  R.  li.  Co.,  2  Teiin.  Ch.  17.'!. 

"JohnHr>n  r.  R.  R.  Co.,  3  De  C-.v. 
M.  &(;.  914;  22  L.  .1.  Ch.  921. 

"Powell  iJntlVyn  Coal  Co.  r.  \\.  \\. 
Co.,  L.  U.  9  Ch.  331;  43  I..  .1.  (h. 
575.  See  Wilson  r.  11.  Iv.  Co.,  2  Iv 
(!ex,  J.  &  S.  475;  34  L.  J.  Ch.  '.'41: 
Blackett  v.  Bates,  L.  R.  1  Cli.  117;  'i'o 
L.  J.  Ch.  324. 

"  Wiieatley /•.  Westniin.'<ti'r(.'o;ilCo,, 
L.  R.  9  Eq.  538;  39  L.  J.  Ch.  175. 


mmmmimm. 
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ing  of  quarries;'  nor  covenants  to  repair  in  .  i 
contract  to  allow  the  use  of  a  dock  Se      ,  i  "r;  si  "' '' 
nor  an  agreonioiit  by  a  railron,!  („  ^'"1'' 

nea.  plaintiff's  lancf  1  ^  :„;'':";'.''"'  ""  "^  -"'I 

a.Kl  to  stop  tbo  train  for  froi-I  t  and  n  '^  '""""'' 

Uat  where  the  work  to  }Ja  P"-'»"g«-s  thcro.^ 

".1  t..e  pKainti,n,t  an  i  ,t  :::  Lt  nf™"-^  *'-i'°. 
>vl.ich  is  not  capable  of  aCec  a  nln:!!"''"':""--^ 
ages,  speeiflc  performance  is  decreed."  '"  ''"'"• 

§  2597.    Sale  of  Good-will  of  Busines»       a 
for  a  sale  of  a  business,  or  the  gooSofTtraT    '■"' 
s.stn,g  in  serving  or  supplying  elien  tor  cnl  'T 

arc  .,t  liberty  to  deal  wi'th  thorn  th  y  p  e,  e  Tor'  "'" 
a  sub  ect  for  speciiie  enforcement '  V?  ,  ^"^  '" 

«i'>  i«  annexed  to  a  placeTrbutine'  :  "j:/'- 
pos,t,on  and  the  habitual  use,  a  contract  for Te  °  ,e  t? 
tl.e  premises  may  be  specifically  enforced  and  ,  t 

tually  carry  the  good-will »     An  ,      ,'  f"''  '""y  effee- 

gcxWill  of  a  bu^iresl 'sect  edtrd      "':  "' '"' 
-"«■  against  carrying  on  the "Ime  ,^,  ;,     r^  ."V'"' 
bu.ncss, within  certain  limits,  the  court  w  11  'interfere 
...junefon  to  restrain  a  breach  of  the  covena.lt.l  ^^ 

'  Booth  V.  Tollard,  4  Youn-re  (fe  C      o-jo    r' 
6];  Marble  Co.  v.  Ripley,    ly  Wall.'     Eq.Syi'""''^  "•  ^"S^vcrson,   32  N.J. 

-  lUyiicr  V.  Stone,  2  Eden,  I2S     As        «  nf  f  "^  °"  Coutraota,  ]  i;!;}. 
a  covenant  m  a  loa.so  to  rm  air   ,hm      th.  t^  ''■  .^^ '"t'lkor,  4  l)re\v    J.39 

:;?-  l.y  lire:  B.ck  ^,.  Alli«„,i^  ^  NY      wo   "'"^  r{"'^;   "  ^l"-'"'-^  I'-^f'S 


■ililj;  ].")  Am.  Rop.  430 

I  V''io'p  "^'7'''"^"'S  Co.  r.  Banner, 

/Atlanta   an,l    West   Point    R    R 
to.  r.  ,Si„cr,  J2  Oa.  5u0;  7^  Am.  Dec! 

01/'). 

.;'  ^f^'f'^'-^}  ^-  R-  R.  Co.,  31  Mich. 
*•>:  1^  Am.  Ren.  142 


i<->.;<)n     ot    tlio     uncertainty    of    tl,"e 
siil>.)cct-niatter.     But    uioof  .. 
^  111  .«  entn-elyor  mainly  anncxocU, 
the  prc.nu.e,,  an.l  the  cmtra e    h  ff 
tho  sale  ot  the  prenn-.se,s  an.l.o,Kl  H- 


j;..-r  .   li'  Rfco.,  2  Younge&     ZS  "hafsn'^  ^'°''^'^^^  "''-™^ 
J,;   Nn.le;.on    ..    R.    R    Co.?  H     mi  h  r  a  ^  '  ,:^  f;!''''-^    -    <^lit 


f^.  48;   Sanderson    /-.    R.    K.    t'o° "jT     ,„.,h  ,    i  ""    T'""  "■  "^""I'-icc    is    a    tit 

'>.s.,ii:;3ii.i„iiii„„.s„ui;ii,;;;j;    ■ 


lictraiut  of  Trade.         '  ^""''^'^'^^  '^ 
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§  2598.  Partnership  Agreements.  —  Specific  perform- 
ance of  a  subsisting  contract  of  partnership  will  not 
usually  be  decreed.'  Certainly  a  court  will  not  compel 
the  execution  of  an  agreement  for  a  partnership  for  an 
indefinite  term,  which,  being  at  will,  might  be  dissolved 
immediately.^  The  court  may  interCore  by  injunction  to 
restrain  a  departure  from  the  terms  of  the  contract 
during  the  continuance  of  the  partnership;'  and  under 
an  agreement  for  a  partnership  for  a  definite  time  and 
upon  definite  terms,  the  court  will  decree  the  execution 
of  a  deed  of  partnership  according  to  the  terms  agreed, 
in  order  to  secure  the  rights  of  the  parties  under  it.* 

§  2599.  Contracts  to  be  Performed  in  Foreign  Country. 
—  Though  the  actor  matter  is  in  a  foreign  country,  the 
court,  acting  in  personam,  if  the  party  be  within  the  juris- 
diction,  may  exercise  its  power,  and  compel  specific  per- 
formance.' 


t 


§  2600.  Decreeing  Specific  Performance  Discretion- 
ary with  the  Court.  —  The  application  of  the  remedy  of 
specific  performance  rests  in  the  discretion  of  the  court; 
but  the  discretion  is  governed,  so  far  as  possible,  by  strict 
rules  and  principles,  so  that  where  the  case  meets  all  the 
requirements  and  conditions  for  applying  the  remedy,  the 
decree  for  specific  performance  is  as  much  a  matter  of 
course  as  a  judgment  for  damages  at  law;*  thougli  it  is 


1  Const  V.  Harria,  Turn.  &  R.  518. 
'■'  Horsy  r.  Birch,  9  Voa.  357;  Moasoii 
V.  Keane,  03  Pa.  St.  335. 

*  Uietrichsen  v.  Cabburn,  2  Phill. 
Ch.  51);  England  v.  Curling,  8  lieav. 
12'J;  VVatney  v.  Trist,  45  L.  J.  Ch.  412. 

*  Euf^laud  V.  Curling,  8  Beav.  12'J. 

*  Ponn  V.  Lord  Baltimore,  2  Vorn. 
444;  2  White  and  Tudor's  Lead.  Cas. 
837;  Toller  v.  Carteret,  2  Veru.  4!)5; 
Sutphen  v.  Fowler,  9  Paige,  280; 
Brown  v,  Desmond,  100  Mass.  2G7; 
Ward  iJ.  Arredondo,  1  Hopk.  Ch.  213; 
14  Am.  Dec.  543;  Mitchell  v.  Bunch, 
2  Paige,  GOG;  22  Am.  Dec.  GG9;  New- 


ton V.  Robinson,  13  N.  Y.  587;  (uAm. 
Doc.  89;  Johnson  v.  Kiiuhrii,  3  ilcad, 
557;  75  Am.  Dec.  781;  Garchiur  r.  Og- 
den,  22  N.  Y.  327;  78  A.m.  1  ).•,•.  I:il>. 
*  See  remarks  of  Professor  roiiu'iny 
in  3  Eq.  Jur.,  sec.  1404;  Scyiiiuiir  r. 
Delaucy,  3  Cow.  445;  15  Am.  Da:  •J70; 
Cruudy  v.  Edwards,  7  .1.  .).  .Marsh. 
308;  23  Am.  Doc.  409;  Pis/-  r.  (.'ui'- 
der,  12  Leigh,  09;  Rogers  v.  Siimiilers, 
IG  Me.  92;  33  Am.  Doc.  {i3.-);  TiiL't;  >: 
Road,  5  Humpii.  529;  42  Am.  J'tc. 
447;  Young  v.  Daniels,  2  Iciua,  l.ii; 
03  Am.  Dec.  477;  Wyiin  r.  (iailauJ, 
19  Ark.  23;  08  Am.  Dec.  190. 
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in 


said  that  neither  party  to  a  contract  is  entitled  to  a  de- 
cree for  specific  performance  of  the  contract  as  a  matter 
of  right.* 

§  2601.  Grounds  for  Refusing  Specific  Performance — 
In  General.  —  The  general  grounds  for  refusing  relief  at 
law  in  the  form  of  damages  are  also  sufficient  objections 
to  the  remedy  of  specific  performance.  Thus  if  the  con- 
tract is  defective  in  the  essential  elements  of  a  contract, 
whether  in  its  formation,  in  its  matter,  or  the  parties 
thereto,  or  if  it  be  voidable  for  mistake,  fraud,  or  duress, 
this  is  a  good  defense.'^  So  specific  performance  of  an 
illegal  contract  will  not  be  decreed.^  But  there  are  certain 
grounds  peculiar  to  this  remedy,  where,  although  the  con- 
tract is  perfectly  valid,  equity  will  refuse  a  decree.  Thus 
specific  performance  will  not  be  decreed  of  a  contract 
requiring  the  direct  superintendence  of  the  court,  nor 
where  the  contract  or  duties  to  be  performed  are  con- 
tinuous.* 

§  2602.  Want  of  Jurisdiction  against  PlaintifiF — Want 
of  Mutuality. — The  court  will  not  execute  a  contract  in 
favor  of  a  plaintiff,  where  it  has  no  jurisdiction  to  execute 
the  contract  against  him,  if  it  should  be  required  to  do 


'  McConias  v.  Easley,  21  Gratt.  23; 
Hale  V.  Wilkinson,  21  Gratt.  75. 

■i  Kelly  V.  K.  R.  Co.,  74  Cal.  557; 
5  Am.  St.  Rep.  471;  Kelly  v,  Kendall, 
lis  111.  050;  Edwards  v.  Handley, 
Hardin,  602;  3  Am.  Dec.  745;  Clay  v. 
Williams,  2  Munf.  105;  5  Am.  Dec. 
45S;  Tatterson  y.  Martz,  8  Watts,  374; 
34  Am.  Dec.  474;  FrisUie  v.  Hallance, 
4  Scam.  287;  39  Am.  Dec.  409;  Scott 
V.  Shiner,  27  N.  J.  Eq.  185;  Harris  v. 
Smith,  2  Cold.  306;  Clement  v.  Reid, 
17  Miss.  535;  Rogers  v.  Mitcludl,  41 
N.  H.  154;  Osbornw.  Phelps,  19  Conn, 
G3;  48  Am.  Dec.  133;  Tiiilpott  v.  El- 
liott, 4  Md.  Ch.  273;  White  v.  R.  R. 
Co.,  13  Mich.  356;  Boyut(m  v.  Hazel- 
boom,  14  Allen,  107;  92  Am.  Dec. 
738;  Dorn.  Tel.  etc.  Co.  V.  Tel.  Co.,  39 
N.  J,  %  100. 


3  Bass  V.  Mayor,  Meigs,  421 ;  33 
Am.  Due.  154;  Dial  v.  Hair,  18  Ala, 
798;  54  Am.  Dec.  179.  A  agreed  to 
sell  to  B  for  a  gross  sum  a  lot  and 
building  and  a  quantity  of  liquor. 
The  sale  of  the  liquor  would  liave 
been  illegal.  Held,  that  the  contract, 
being  indivisible,  a  suit  for  specific 
performance  could  not  be  based  on  it: 
Gerlach  v.  Skinner,  34  Kan.  86;  55 
Am.  Rep.  240.  Where  certain  acts 
are  prohibiteil  by  statute  merely,  and 
the  parties  concerned  in  them  are  not 
ill  jHiri  ddkto,  the  party  upon  whom  no 
penalty  is  imposed  may  enforce  the 
contract:  Carkins  v,  Anderson,  21 
Neb.  364. 

*  Dauforth  v.  R.  R.  Co.,  30  N.  J.  Eq. 
12.  Sec  Wharton  v.  Stoutenburgh,  35 
N.  J.  Eq.  260. 
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80.*  TliG  contract  or  agreement  sought  to  be  enforced 
must  bo  mutual.'*  He  who  asks  for  a  specific  performance 
must  be  in  a  condition  to  perform  himself.^  But  if 
everything  lias  been  done  on  the  i^urt  of  the  plaintiff,  and 
it  only  remains  for  the  defendant  to  perform  his  i^art,  spe- 
cific performance  may  be  decreed,  although  the  contract 
was  originally,  as  regards  the  performance  of  the  plain- 
tiff, beyond  the  jurisdiction  of  the  court.*  And  wlicro 
the  contract  is  binding  at  law,  want  of  mutuality  is  no 
defense.'^  If  the  mutuality  existed  when  the  contract  was 
made,  that  subsequent  events  destroyed  it  is  not  mate- 
rial.®  So  a  defendant  charged  upon  a  contract  within 
the  statute  of  frauds,  which  he  has  duly  signed,  cannot 
set  up  the  want  of  mutuality  of  remedy  for  want  of  tlio 
signature  of  the  plaintiff,  because  the  latter,  by  suing  on 
the  contract,  admits  it  to  be  legal.' 

Illustrations.  —  An  agreement  was  made  for  a  lease  of  a 
wharf  and  premises,  and  that  the  lessee  should  employ  tlio 
lessor  as  manager  in  the  business  during  the  tenancy.  IFchl 
that  as  the  court  could  not  decree  specific  performance  of  tlie 
personal  engagement  against  the  lessee,  it  would  not  give  liiiii 
specific  performance  as  to  the  lease:  Oadcn  v.  Fossick,  32  L.  J. 
Ch.  73.     An  agreement  was  made  for  a  lease  of  a  railroad  u[)on 


iSPomeroy's  Eq.  Jur.,  sec.  1405; 
Benedict  v.  Lynch,  1  Johns.  Cli.  370;  7 
Am.  Dec.  4S4;  Z\larble  Co.  v.  Ripley, 
10  Wall.  3yj;  Cooper  v.  Vena,  21  Cal. 
404;  Watts  v.  Kinney,  3  Leigli,  272; 
23  Am.  Dec.  2(50;  I)e  Conlova  v. 
Smith,  9  Tex.  129;  58  Am.  Dec.  13(5; 
Bodine  r.  Chiding,  21  i'a.  St.  50;  59 
Am.  Dec.  749.  "Tiie  eonrt  does  not 
give  ri'lief  to  a  plaintifl',  altliough  ho 
be  otherwise  entitled  tcj  it,  uulcs:i  he 
will,  on  his  part,  do  all  that  the  det'eiul- 
aut  may  he  entitled  to  ask  from  him; 
and  if  tiiat  which  the  defendant  is 
entitled  to  be  something  whicli  the 
court  cannot  give  liim,  it  has  l)een  tlio 
generally  understood  rule  that  that 
is  a  case  in  whicli  the  court  will  not 
interfere":  Waring  v.  K.  11.  Co.,  7 
Hare,  492. 

^  Uutehcson  v.  AlcNutt,  1  Ohio,  14; 
Cabeeu  u.  Gordon,  1  Hill  Ch.  51;  Bene- 


dict V.  Lynch,  4  Johns.  Ch.  370;  7 
Am.  Dec.  4S4;  Ohio  v.  Baum,  0  Ohio, 
383;  Jones  v.  Noble,  3  Bush,  (;i)4; 
Beard  v.  Linthicuni,  1  Md.  Cli.  .'iiri; 
Bodine  v.  Clailinj,s  21  Pa.  St.  51);  .M) 
Am.  Dec.  749;  Geigorr.  Green,  4  (lill, 
472;  Tvson  v.  Watts.  1  Md.  Ch,  h"; 
llawraity  v.  Warren,  18  N.  J.  Iv].  I'Jl; 
90  Am.  Dec.  til 3. 

»  Morgan  v.  Morgan,  2  Wheat.  'J'.l  I. 

■*  Dielrii'hsen  v.  Cabburii,  2  I'i.iil, 
Ch.  52;  Wilivinson  v.  Clements,  L.  !!. 
8  Ch.  9(1;  Wilks  v.  R.  R.  Co.,  79  A!i. 
180;  Welcli  V.  Whelpley,  G2  Mich.  I.'.; 
4  Am.  St.  Rep.  810. 

,■'  Rogers  r.  Saunders,  10  Me.  92;  :i') 
Am.  Dec.  035. 

"  Moore  0.  Fitz  Randolph,  G  Lcig!i, 
175;  29  Am.  Dec.  20S. 

'  Martin  p.  Mitchell,  2  Jacob  k  W. 
420;  Jves  v.  Hazard,  4  R.  I.  14;  07  A  in 
Dec.  501. 
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the  terms  that  the  lessee  slmnM  nii       n      , 
running  carriages  ovt'    fo   i^    km    ^Tt  in  t'"'''  ''">  ^^"^''^  °^ 
the  engme-povver  for  then.,  a nd     ?ou  d    ' ^^  I^''^^^''''« 

during  the  term.  The  cox.r  rr^' T\  \  ^*  ^''^'  ^'"'^  ^»  ^'''P''^i'' 
execute  tlie  lease,  because  t  onU  \°  '°'"P''^^  ^'^«  ^^'««"^  to 
ance  of  the  duties  sti,uht'^df,v.^l  "?^  ^'^'"^  ^^'^'^^^'"^^'^  l>^''-''*^rru- 

partnership,  to  which  ph^il^^t^f  con  rnt^  '''  ''  '"^^ 
services,  and  defendant  n  P<',fn;  f-^/tulnito  his  personal 

the  agreement  couM  i^ot  h?  srifi "IL  ^r'^T*,  '''■''^'  ^'^^ 
/;«./.  V.  Smith,  29  Mich   IGG;  /^Am  lljp? t.''"    ^'  ^^""'''''^^ 

§  2603.     Incapacity  of  Plaintiff.  _  Nor  will  the  court 
execute  a  contract  in   f.,rn,.  r>r  ,  "^ 

mrt '     Tl,  ,<,   -t        1,  l""""""'g  tl".  contract  on  liis  own 
1.-  asroe,,  to  do  witl,o,.t  Ttl'd;  of' t™':""'  '"  ^^■"•'"  "" 

r;t=Lt:nrooit['.r'^^-^^^^^ 

C.  4U3;  53  Am.  Rep  688  "     J^«9'""im  v.  C»«-te„ay,  21  S. 

§  2604.     Default  of  Plaintiff  in  PerformancB      «„„  •« 

performance  will  be  refuso,]  t„  ,  """^f^e— Specific 
■u   1     1         ,  iciusc(j  to  a  plaintiff  who  ha-i  com 

mit  ed  a  breach  of  the  eontraet,  or  a  material  df  nth. 
perforniauee  on  his  part.<     The  plaintiff  must  shew  per- 


J  Bryant  u.  Busk,  4  Rns.s.  1;  Tarr  v 
Scott,  i  l|rew.t.  4<J;  Griffin  V    Can: 

s::^i^i:i:ik'^^^  ^^"^^"^'-- 

'  Lowus  j;.  Lush,  ]4  Ves.  547:  Wil- 
ingluua  V.  Joyce,  3  Ves.  1(58.  But 
he  ni.olvency  of  a  person  agreeing  to 
lea.so  iiroperty  is  no  reason  for  not'de- 
ci-ee.n.  .pecirio  performance  wl.on  lie 
has  ollerei  abundant  security  for  the 
rent:  McFarlane  v.  Willia.nsf  iS?  in! 

^^'  Tolson  V.  Sheard,  L.  R.  5  Ch.  Div. 

saj  r.  Hrailsford,  2  Desaus.  Ch.  582-  ■> 
Am.  Dec.  G<J8j    Bawmau  „.  Irou:,'  2 


F    VS'tf"',;^^''°-«^'^'5-Tohnstonz,. 

hel.    tas.    4...;];     12  Am.     Dec     :^.X> 
Bieckonridge  .^  Clinkinl,ear,l,  2  Litt.' 

Dec    -^    ;y'"'''^"^*Se,   22;    .SI   A,„. 

J-,^.«  Am    Dec.  (j-Jo;  Lewis  ..  Woods 
4How.  (M,.s.s.)S(J;;i4  Am.  Dec.   UO- 
Woenw.  Simmons,  1  Cal.  IIO-  ;")•>  A,,, 

WH,  '*^^'  '^P.  ^Jn-  l>t^«-  «77;  Smith  r. 
Sturgess,  tio  How.  Pr.  3G0;  Browu  v 
Hayes,  33  Ga.  136.  '^^ 
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foniiance,  or  readiness  lo  perforin,  on  his  jxirt.'     A  vendor 
applying  for  a  .specific  execution  of  a  contract  for  tlie  sale 
of  land  ought  to  show  a  perfect  and  com])lete  title  to  tlio 
land.'*     But  it  is  sufficient  that  the  vendor  is  able  to  give 
a  good  title  at  the  time  of  the  decree,  though  before  that 
his  title  was  imperfect.''     Bringing  an  action  to  recover 
back   the  consideration    will    prevent    the    vendee    from 
obtaining  specific  performance.*     By  refusing  to  pay  at 
maturity  a  note  given  for  the  purchase  price,  the  vendee 
forfeits  his  right  to  specific  performance.^     Where  a  con- 
tract for  the  purchase  of  land  is  made  in  a  currency  al- 
ready depreciated  and  constantly  going  down  in  value, 
specific  execution  will  not  be  decreed  in  favor  of  a  ven- 
dee who  is  in  default,  upon  his  merely  paying  the  pur- 
chase-monev  called   for   by  the  contract,  with   interest.^ 
But  the  plaintiff  need  not  aver  tender  if  the  defendant 
has  repudiated  the  contract,  and  expressly  w^aived  tender;' 
or  the  defendant  may  have  waived  the  plaintiff's  default, 
in   which   case  specific    performance   may   be   decreed.'* 
Where,  by  their  acts,  the  parties  have  waived  a  provision 
making  time  of  the  essence  of  the  contract  for  the  sale  of 
land,  specific  performance  may  be  decreed.*    If  the  plaintiff 
has  made  default  in  a  collateral  agreement  or  representa- 


1  Cliess's  Appeal,  4  Pa.  St.  52;  45 
Am.  Dec.  OGS;  Garretaon  v.  Van  Loon, 
3  G.  Greene,  I'-'S;  54  Am.  Dec.  492; 
Laverty  v.  Hall,  19  Iowa,  529;  Young 
r.  Daniels,  2  Iowa,  120;  63  Am.  Dec. 
477;  Green  v.  Covillaud,  10  Cal.  317; 
70  Am.  Dec.  725;  Boone  v.  Iron  Co., 
19  How.  ''lO;  Vennuni  v.  Babcock,  13 
Iowa,  194;  Greenup  v.  Strong,  1  Bibb, 
590;  Beardenv.  Wood,  1  A.  K.  Marsh. 
450;  Rogers  v.  Saunders,  16  Me.  92; 
33  Am.  Dec.  635;  Stewart  v.  Ray- 
mond, 15  Miss.  568;  Tyler  v.  Mc- 
Cardle,  17  Miss.  230;  Earl  v.  Halsey, 
14  N.  J.  Eq.  332;  Thorp  v.  Pettit,  16 
N.  J.  Eq.  4S8. 

^  Bartlett  v.  Blanton,  4  J.  J.  Marsh. 
426;  Jarman  v.  Davis,  4  T.  B.  Mon. 
115;  Hightowerj;.  Smith,  5  J.  J.  Marsh. 
542;  Beckwith  v.  Kouns,  6  B.  Moa. 
222;  Stamea  v.  Allison,  2  Head,  221. 


'  Seymour  v.  Delancey,  3  Cow.  445; 
15  Am.  Dec.  270;  Reformed  Dutch 
Cimrch  v.  Moot,  7  Paige,  77;  :i'_'  Am. 
Dec.  613;  Mason  v.  Caldwell,  u  Gilm, 
196;  48  Am.  Dec.  330. 

*  Herrington  v.  Hubbard,  1  ■Scam. 
569;  33  Am.  Dec.  427. 

*  Pearls  v.  Covillaud,  6  Cal.  (517;  (J5 
Am.  Dec.  543. 

*  White  V.  Atkinson,  2  \Va.sh. 
(Va.)  94;  1  Am.  Dec.  470;  bnhiiiiiii 
V.  Crouch,  19  Gratt.  342;  .Mcaux 
V.  Helm,  Sneed,  252;  2  Am.  Deo. 
716. 

'  Martin  v.  Merritt,  57  Intl  M;  I'lj 
Am.  Kep.  45. 

••  Ramsay  v.  Brailsford,  2  Desaus. 
Ch.  5S2;  2  Am.  Dec.  698. 

*  Kansas  Lumber  Co.  v.  Honigan, 
36  Kau.  3S7. 


fffH  mum  nf^miff^ 
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.1     A  vemlor 
t  for  the  sulo 
c  title  to  tlio 
i  able  to  give 
\\  before  tluit 
,n  to  recover 
veiulee   from 
ing  to  ps\y  at 
CO,  tbe  vendee 
AVhero  a  eon- 
a  currency  al- 
own  iu  value, 
favor  of  a  ven- 
lying  the  pur- 
with   interest.^ 
'  the  defendant 
waived  tender;' 
lintitf's  default, 
.y   be    decreed.* 
ved  a  provision 
;t  for  the  sale  of 
If  the  plaintitf 
t  or  represcnta- 

)elaiicey,  3  t-'''-^^  •*^^^: 
]Q-    Reformed   1  Hitch 

7*  Paige,  77;  :V2  Am. 

V.  CaUlwcll,  u  e.ilm. 

■•  330.         ^    ,  ., 
J.    Hubbard,  1  Scam. 

|c.  427.  ,    .,.   ,. 

nllaud,  6Cal.  bl.;to 

Atkinson,    2    ^yash. 

a    Dec.  470;  U\wm\ 

Gratt.    342;    M^^mx 

i,   252;    2    Am.  Dot. 

lerritt,  57  Im^. '.«;  -'^ 

iBrailsford,   2  Dcsaus. 
Dec.  098. 
aber  Co.  v.  Horngan, 


tion,  upon  the  faith  of  which  the  contract  was  made,  the 
court  will,  in  general,  refuse  spocilif  porfornuince.'  Thus 
where  land  is  purchased  or  rented  upon  representations 
by  the  vendor  as  to  improvcinenls  tiiat  are  to  be  made 
upon  the  adjoining  lands,  which  would  increase  its  value, 
a  court  will  not  give  the  vendor  its  assistance  unless  ho 
makes  good  his  representations.^  AVhere  a  written  con- 
tract is  executed  upon  the  faith  of  a  jtarol  agreement 
making  some  addition  or  variation  in  the  terms,  the  court 
may  refuse  specific  ])crformance  of  the  written  contract, 
unless  the  plaintilf  submits  to  carry  out  the  parol 
agreement.^  But  in  the  case  of  independent  covenants 
and  agreements  that  are  not  intended  to  be  conditions 
precedent  in  regard  to  performance,  but  to  rest  in  con- 
tract only,  a  breach  of  one  may  not  afford  any  answer  to 
the  claim  for  specific  performance  of  another  by  the  other 
party.* 

§2605.  Incapacity  ?f  Defendant. — The  specific  per- 
formance of  a  contract  which  the  defendant  is  incapable 
or  disqualified  to  perform  will  not  be  decreed.*    But  A'liere 

Am.  Dec.  178;  Guptnn  v.  f.iiipton,  47 
Mo.  47;  Brewer  v.  Wall,  28  Tex.  585; 
70  Am.  Doc.  70.  In  Love  c.  (iiiui),  ^ 
Irod.  E(i.  209,  51  Am.  Doe.  419,  the 
court  say:  "The  defuiidaut  says  he 
owns  one-sixth  part  iu  tee,  and  a  life 
estate  iu  one  other  sixth  part,  and 
this  he  is  willini^  to  convey;  hut  he 
says  he  does  not  own  the  other  shares, 
and  'after  reasonable  exertiou,  since 
he  made  the  contract,  has  been  unable 
to  ])rocure  the  title  of  the  other  ten- 
ants iu  common,  who  are  unwilling  to 
sell,'  and  he  is  therefore  unable  to 
couiply  with  his  c<mtraot.  The  (jues- 
tion  is,  under  these  circumstauces, 
Will  a  court  of  equity  decree  asjiecitic 
performance,  or  ileeline  to  interfere, 
and  leave  the  plaintiffs  to  their  remedy 
at  law  ?  One  who,  for  a  valuable  con- 
sideration, enters  into  an  agreeuieut 
is  bound  in  conscieuce  to  perform  it. 
A  court  of  law  can  only  j^ivo  damages 
for  a  breacli.  This  remedy  is  in  many 
cases  inadequate.     A  court  of  equity 


'Leake  on  Contracts,  1145.  "One 
of  the  most  ordinary  cases  in  which 
the  court  remains  passive  is,  where, 
tliough  there  is  no  doubt  as  to  the 
cdiitract  itself,  and  as  to  the  plaintiff's 
Ui;al  right  under  it,  yet  the  defendant 
has  been  induced  to  enter  into  it  in 
cousi'quence  of  some  independent 
engagement  by  the  plaintiff  to  do 
some  other  act  which  he  has  failed  to 
perform.  There,  if  the  plaintiff'  fails 
to  do  that  which  he  has  undertaken 
to  do,  even  though  it  may  have  been 
an  engagement  incapable  of  being 
legally  enforced,  this  court  will  leave 
the  plaintiff  to  obtain  such  redi'css  as 
hu  may  be  entitled  to  at  law  ":  Myers 
V.  Watson,  1  Sim.,  N.  S.,  523. 

-  Myers  v.  Watson,  1  Sim.,  N.  S., 
523. 

^  Clarke  v.  Grant,  14  Ves.  519. 

*  Gil)sou  V.  Goldsmid,  5  De  Gex,  M. 
&  (}.  757. 

■' liuake  on  Contracts,  1147;  Mc- 
Quoen   0.  Clu)utoau,  20   Mo.  222;    04 
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the  court  is  able  to  cIlhm'co  piirt  of  tlio  contract,  the  i»laiii. 
till'  may  take  t-i)ocilic  ix^rroriiianeo  of  that  jtart  and  waive 
tlio  rest,  or  lie  may  elaini  damages  or  eom[)onsation  for 
the  part  of  wliieli  he  cannot  luive  specilic  performanco.' 


vill  (In  full  justice,  and,  addrfHuing 
ilsili'  to  tliu  coiisciuiicu  of  tliu  [i.irty, 
\\  ill  n'i|ii!ii;  a  s|ii'citii'  pcrrdi'iiiiiMcc  of 
tlif  iij,'i'i'(iiiii'iit.  Tlii.H  jiirisdictidii  turiiis 
dUi.'  ill'  till'  gru'iit  lu'.id.s  of  Kjiiity,  aiiti, 
ill  tliu  (ipiiiioii  of  Lord  llardwicko, 
'tlio  most  u.sfi'ul  Olio':  i'oun  v.  Lord 
r..iltiinort',  I  N'o.s.  Sr.  44l>.  Notliiny 
should  iirevciit  the  exoiviso  of  tliia 
iiio.st  u-i(.'iiil  iiud  wcll-ostalili.slicil  juria- 
diotioii  liut  tlie  stroiij;o.st  and  most 
controlling  coii»i:'.oralionn.  If  a  hua- 
liaiid  ai,'rui;s  to  jn'ocuro  liis  wifo  to  join 
■\vitli  liini  ill  a  convoyanoo  of  hor  land, 
and  tlio  wifo  rofusoa  to  do  so,  it  soeins, 
l)y  tlio  inodorn  cases,  that  a  Cfnirt  of 
t'(^iiity  M'ill  not  docroe  a  sjiocitio  per- 
fornianco:  1  Maddook's  Chancery  Prac- 
tieo,  oli'J;  Sugden  on  Vendors,  151. 
There  are  eases  in  which  the  hushand 
has  been  confined  to  the  Fleet  until  the 
wife  agreed  to  join  in  the  conveyance; 
and  in  one  case  the  hushand,  after 
l)eing  conlintd  for  many  years,  was 
disohargod,  it  appearing  that  the  wife 
could  not  bo  induced  to  make  the  con- 
veyance: lOniory  v.  \Vase,  5  Ves.  SIS; 
8  Ves.  fiOj.  Those  cases  show  witii 
what  reluctance  courts  of  equity  stand 
by  and  porinit  a  party  to  doi)rive  an- 
otiior  of  till'  lioaolit  of  his  contract. 
lUit  it  has  recently  been  hold  that  the 
court  will  not  iiiterfero,  U[ioii  two  con- 
sidi'iMtioiiM.  The  vendee  know,  at  the 
time  of  the  coiitiaot,  that  the  husband 
did  not  own  the  land,  and  might  not 
bo  able  to  porlorm  his  agrcoiiiont;  ho 
thorulore  has  no  right  to  comiilaiii,  if 
ho  is  lolt  to  his  roinedy  at  law,  upon 
its  appearing  that,  after  a  liuiia  jidc 
otl'ort,  tliu  husband  is  not  able  to  pro- 
cure the  wife's  consent.  And  in  tiie 
soeoiid  place,  because,  if  the  husband 
bo  decreed  to  perform,  he  will  compel 
the  wife,  who  is  iiiidor  his  power,  to 
Convey;  ami  the  wifo  ought  not  to  bo 
exposed  to  tliis  compulsion  on  the  part 
of  her  husband.  It  may  be,  but  uiimi 
this  we  give  no  opinion,  that  where 
the  vendee  knows  that  the  vendor  has 
not  the  title,  and  takes  a  iioiid  or  cove- 
nant that  a  third  persou  will  be  ]jro- 


cured  to  make  a  conveyancu,  equity 
\\'\\\  not  decree  a  specilic  performaui'i', 
if  it  aiqiears  that  the  vendor  has  maiju 
jn-oper  exertions  to  procure  the  con- 
veyance from  such  third  person;  be- 
cause the  first  consideration,  al>ov(! 
referred  to,  applies  with  full  force. 
As  if  a  father,  seised  as  tenant  by  the 
curtesy,  sells  in  feo-simplo,  and  cove- 
nants that  he  will  procure  eonveyaiii'es 
from  his  children  when  they  come  of 
age.  If  they  refuse,  afti^r  proper 
ell'orts  on  the  part  of  the  father,  equity 
may  decline  to  deoreo  a  specilic  per- 
formance, and  leave  the  vendee  to  lii.s 
remedy  at  law,  this  being  a  state  of 
things  which  he  might  have  expected, 
and  as  to  which  he  took  the  chaiices. 
This  result  would  Hoem  to  follow  fnnu 
the  reason  of  the  thing,  but  in  re.'^pict 
to  that  we  give  no  o[)inion  upon  it, 
No  case  makes  such  an  exception  to 
the  general  jurisdiction  to  decree  sjie- 
cific   performance,  and  it  is  only 


no 
ed  t 


verted  to  for  the  purpose  of  illustiMtiiit; 
the  next  proposition,  upon  wliieli  this 
cause  turns:  Oliver  v.  DiX,  1  JJev.  & 
B.  Eip  15S.  If  the  vemlec  does  not 
know  that  the  vendor  has  not  the  titio, 
there  is  then  no  reason  why  he  siioiiM 
not  be  decreed  to  perform  his  a;.;i'i'e- 
inent;  and  if  ho  is  put  to  groat  iiicmi- 
venieiico  and  exponsu  to  enable  liim  ti) 
obey  the  deeree,  it  will  be  tiio  Cdii.se- 
queiieo  of  his  own  act,  and  he  will  imt 
be  allowed  to  oiler  such  an  excuse  for 
not  doing  justice.  When  a  veiuiue 
seeks  to  reseiiid  a  contract  li'i-rniso  nf 
f  title  in  tho  v    uli 


a  defect 
tor    is    allowed 
title    until    t! 
Ihir-es,   -2  Di 
of  till-  title  Wi 
provided   it  cai 
ground  of  mutua 


ulor,  . 
I        •  ■      comiplete  111- 
_;.     Clinton 
i;>.     As  a  di' 
lot  excuse  a  vcn  , 
lie   made  gooil,  iqi.ni 
ii^.',  it    lioiild  ufit  ex- 
cuse a  vendor.     As  the    einlee  oaiiiiut 
discharge  himself  should  the  land  de- 
proeiato  in  value,  so  the  vuiidor  ^IkjiiM 
not  bo  allowed  to  discharge  iiiiii.sclf  il 
the  value  is  enhanced." 
'  Leako  on  Contracts,  11-47. 
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Tlu'STRattons.  —  A  voiulor,  liMviii<»  contfactcil  to  sdl  to  one 
pcr.soii,  iiftorwiirds  sold  aud  coiivcycd  tlic  siiiuc  property  to  aii- 
otlior  person,  who  paid  a  full  considcriition,  jiiid  liad  no  notici? 
u(  tlio  former  contract.  Jlcld,  that  the  original  purchaser  could 
not,  JKivo  specKic  performance  of  hi.s  contra<'t:  Ihnion  v.  Sh'wtirt, 
1  Cox,  2r)8.  A  plaintitV  clainie(l  ap;ainst  a  company  to  hav(^  an 
allotment  of  shares  which  he  has  contracted  to  taK-e.  Jfcid,  that 
ho  cannot  have  specilic  performance  if  all  the  siiares  have  heen 
already  validly  allotted  to  others:  Fcnpisan  v.  II'/V.mw/,  L.  ]l.  2 
(!h.  77.  Tlio  plaintiff  aj^recd  in  writing  to  purchase  certain 
lands  of  tho  defendant,  "tho  title  on  investij^'ation  to  he  satis- 
factory." The  plaintiff  notified  defendant  that  the  title  was  ncjt 
satisfactory,  whereupon  the  defendant's  agent  said  that  the  dc- 
I'ludant  would  perfect  the  title.  Ifcld,  not  to  he  a  case  for  sjie- 
cilic  performance:  Toylnr  v.  HwV/Zrnn.s',  45  Mo.  SO.  A  tenant  for 
life  only  contracted  to  give  a  lease  for  twenty-one  years.  lliJd, 
that  the  lessee  was  entitled  to  have  such  a  lease  executed,  to 
the  extent  of  the  lessor's  interest:  Ncalc  v.  Marlrnzie,  1  Keen, 
474.  The  defendant  had  contracted  to  huild  a  liousc  upon  cer- 
tain land,  and  to  accept  a  lease  of  the  land  upon  certain  terms. 
Held,  that  tho  plaintiff'  might  take  a  decree  as  to  the  leas(!,  and 
claim  damages  for  the  hreach  of  contract  in  not  huilding  the 
house:  Mayor  of  London  v.  Southgatc,  38  L.  J.  Ch.  141. 

§  2606.  Performance  Hard  on  Defendant.  —  Tho  court 
will  not  grant  specific  porforniance  where  doing  so  would 
operate  unreasonably  hard  upon  the  defendant;'  or  the 
agreement  itself  is  uureasouablo;"  or  where  the  docroe 
would  produce  injustice,  or  wouhl  be  inequitable  under 
all  the  circumstances.^  Specilic  penbrniance  will  not  be 
granted  where  it  wouhl  impose  on  the  defendant  tho  risk 
of  a  forfeiture.*    But  that  the  laud  has  since  become  more 


'  Hyltoii  V.  Biscoe,  2  Ves.  Sr.  307; 
Wciljiwood  i\  Adams,  6  Bcav.  (>().'); 
Miiroraf  c.  Muir,  57  N.  Y.  1.55;  Clarke 
r.  K.  11.  Co.,  IS  IJarl).  350;  Coc  r.  U. 
R.  Co.,  :U  N.  J.  El].  105;  Woi.su'a 
Aiipual,  72  Pa.  .St.  351;  Chicago  ete. 
I'l.  11.  Co.  V.  .Schoeiienian,  'JO  111.  "JoS; 
Toliuy  r.  Bristol,  3  Story,  800;  Cauady 
•.Slicpiierd,  2  JouesEcj.  224;  liaruuttt'. 
^pratt,  4  Irod.  Eq.  171 ;  Cathcart  v.  llob- 
iii.ioii,  5  l\it.  203;  Marble  Co.  v.  Rip- 
kv,  10  Wall.  339;  Bryau  v.  Lofftus,  1 
Kob.   (Va.)    12;    39    Am.    Dec.    242; 


Staines  I'.  Ncwson,  I  Tonn.  Ch.  214; 
Mi:('arty  )-.  Kyle,  4  Cold.  .S.')7;  Old 
Cidony  11.  R.  Co.  v.  Evans,  G  (iray,  25; 
G(i  Am.  Doc.  394;  .Tiiliuson  r.  llui.Ui  11, 
10  N.  J.  E(i.  3:i2;  0(5  Am.  Dec.  773; 
Swiut  V.  Can;  70  Ga.  322;  2  Am.  St. 
Ruii.  44. 

-  Higgins  V.  Butler,  78  Me.  520. 

"  Margraf  v.  Muir,  57  X.  Y.  155; 
Chicago  etc.  R.  It.  Co.  v.  Schoeueman, 
90  111.  258. 

'  Leake  on  Coutracts,  1 149. 
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valuable  is  not  a  circumstance  of  hardship  which  will 
prevent  performance  being  ordered.' 

§  2607.  Contracts  without  Consideration — Inadequacy. 
—  The  court  will  refuse  specific  performance  of  a  volun- 
tary or  gratuitous  contract  or  a  covenant  that  is  not  sup- 
ported by  a  valid  legal  consideration.'*  But  an  agreement 
under  seal  imports  a  consideration,  and  will  be  enforced 
in  equity.^  But  it  is  permissible  to  show  that  there  was 
no  actual  consideration,  and  if  this  be  proved,  the  contract 
will  not  be  enforced.'*  An  agreement  founded  upon  a 
meritorious  consideration  will  be  enforced  in  equity.' 
Mere  inadequacy  of  consideration  is  not  alone  regarded 
as  material,  either  at  law  or  in  equity,  with  reference  to 
the  validity  of  agreements,  nor  even  with  reference  to  the 
claim  for  specific  performance.^  But  great  inadequacy,  as 
evidence  of  fraud,  or  mistake,  or  unfairness,  or  hardsiiip, 
may  materially  influence  the  discretion  of  the  court  in 


1  Young  V.  Wright,  4  Wis.  144;  65 
Am.  Dec.  303. 

^  In  re  Welib,  49  Cal.  541 ;  Butman 
V.  Porter,  100  Mass.  337;  Burling  v. 
King,  60  Barb.  633;  Minturn  v.  Sey- 
mour, 4  Johns.  Ch.  497;  Vassar  v. 
Vassar,  23  Miss.  378;  Hickman  v. 
Grimes,  1  A.  K.  Marsh.  86;  10  Am. 
Dec.  714;  Shackelford  v.  H'.;uley,  1 
A.  K.  Marsh.  496;  10  Am.  Dec.  753; 
:Mercer  v.  Stark,  Walk.  (Miss.)  451;  12 
Am.  Dec.  583;  Woodcock  v.  Bennet, 
1  Cow.  711;  13  Am.  Dec.  50S;  Owing's 
Case,  1  Bhiiid,  370;  17  Am.  Dec.  311; 
Anderson  v.  Green,  7  J.  J.  Marsh.  448; 
23  Am.  Dec.  417;  Berry  v.  Waring,  1 
H;ir.  &  G.  100;  Shepherd  v.  Shepherd, 
1  Md.  Vh.  244;  Curlin  v.  Hendricks, 
35  Tox.  225;  Forwards.  Armstead,  12 
Ala.  124;  46  Am.  Dec.  246;  Taylor  v. 
Staples,  8  li.  I.  170;  5  Am.  Kep.  556; 
Moon  ?'.  Crowder,  72  Ala.  79. 

-'  Beard  v.  Newhall,  1  Vern.  427. 

*  Short  V.  Price,  17  Tex.  403;  Jeff- 
reys V.  Jeffreys,  Craig  &  P.  138. 

"  Anderson  v.  Green,  7  J.  J.  Marsh. 
448;  23  Am.  Dec.  417;  Young  v.  Glen- 
dennitig,  6  Watts,  509;  31  Am.  Dec. 
492.     In  some  states  it  is  held  that 


such  agreements,  to  be  enforceable, 
must  be  under  seal:  Caldwell  r.  Wil- 
liams, 1  Bail.  Eq.  175;  Kennedy  c. 
Ware,  1  Pa.  St.  445;  44  Am.  Dec.  145, 
A  voluntary  conveyan'ie  made  with  a 
view  to  a  family  sectlement  will  be 
enforced  in  equity:  Jones  v.  Jones,  0 
Conn.  Ill;  16  Am.  Dec.  35.  Where  a 
donor  destroyed  a  voluntary  deed,  fairly 
obtained,  before  it  was  registca'd, 
but  after  it  was  delivered  to  the  ^'I'au- 
tee,  it  was  held  that  he  would  he  or- 
dered to  convey  the  same  propi'ity  to 
the  donee:  Tolar  v.  Tolar,  1  Dev.  lv|. 
456;  18  Am.  Dec.  598. 

"  See  ante,  Chapter  Consideration; 
Seymour  v.  Delancy,  3  Cow.  44.".;  15 
Am.  Dec.  270;  Coles  v.  Trecotlu'ck.  'J 
Ves.  246;  Davidson  v.  Little,  'J'J  I'a. 
St.  245;  60  Am.  Dec.  81;  Halo  r.  Wil- 
kinson, 21  Gratt.  75;  Parmeleo  r.  lam- 
eron,  41  N.  Y.  392;  Western  K.  \l.  Co. 
V.  Babcock,  6  Met.  357;  Bean  v.  X'alk', 
2  Mo.  li'o;  Losee  v.  Alorey,  57  Hai'i. 
567;  Lee  v.  Kirby,  104  Mas^.  -il'O; 
Westervelt  v.  Mathewson,  1  11  nil".  Cli. 
37;  Curlin  v.  Hendricks,  35  T.x.  ^';;5; 
Corraway  v.  Sweeney,  24  W.  \a. 
643. 
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refusing  specific  performance,  and  leaving  the  parties  to 
their  strict  legal  rights/ 

§  2608.  Contract  Incomplete  or  Uncertain. — The  court 
will  refuse  specific  performance  upon  the  ground  of  in- 
completeness of  the  terms,  or  of  uncertainty  in  the  con- 
struction or  in  the  application  of  the  terms  of  the  contract.'^ 
If  the  parties  have  not  made  a  definite  and  certain  con- 
tract, the  court  will  not  make  a  contract  for  them  ex  irquo 
€t  bono?  Specific  performance  will  not  be  der-reed  where 
tlicre  is  strong  doubt  whether  the  parties  understood  the 
contract  alike;*  as  where  they  appear  to  have  had  a  dif- 
ferent understanding  at  the  time  of  its  execution  as  to 
the  extent  of  the  tract  covered  by  the  description.^  Nor 
will  it  be  decreed  unless  the  plaintiff  establishes  the  fact 
of  the  contract  by  clear  and  satisfactory  evidence.* 

Uncertainty  in  the  following  particulars  has  been  held 
to  defeat  a  claim  for  specific  performance,  viz.:  Uncer- 
tainty and  indefiniteness  as  to  the  promise  itself;^  as  to 


1  See  ante.  Chapter  Consideration; 
Vielef.  R.  K.  Co.,  21  Barb.  381;  Clith- 
erall  i-.  Ogilvie,  1  Desaus.  Ch.  250;  In 
re  Brady,  GtiPa.  St.  277;  Seymour  w.  De- 
lancey,  6  Johns.  Ch.  222;  Fripp  v.  Fripp, 
Rice  Ch.  84;  Seymour  v.  Delaucy,  3 
Cow.  445;  15  Am.  Dee.  27C,  Gurnett 
r.  .Macon,  2  Brock.  185;  Ro  Mian  v, 
Zilky,  1  N.  J.  Eq.  320;  \^■<lite  v. 
Thompson,  1  Dev.  &  B.  4i)3;  Rean  v. 
Vallc,  2  Mo.  12G. 

^  .Maofo  V.  MuManus,  70  Cal.  553; 
Hiugiiison  v.  Clowes,  15  Vcs.  510; 
Stiiiituui'.  Miller,  58  N.  Y.  192;  Lynos 
V.  llayden,  119  Mass.  482;  Agard  v. 
Vak'iicia,  39  Cal.  292;  Niclioli  ,\  Wil- 
liiuus,  22  N.  J.  Eq.  t>3;  Carr  c.  I'assaio 

Co.,  22  N.  J.  Eq.  85;  OdtU  v.  Moiin, 

5  Oi-.  90;   Mastin  v.   Halley,    01   Mo. 

19li;    Long  v.   Duncan,    10   Kan.    294; 

Hyde  v.  Cooper,    13    Rich.    Kci.    250; 

lliese  V.  R.oese,  41  Md.  554;  llardesty 

r.  Richardson,  44  Md.   017;    22  Am. 

Rep.  57;  Miller  v.  Campbell,  ,52  Ind. 

|;JJ;  Wright  i\  Wright,  31  Mich.   380; 

Ticrnaii ,'.  Cihney,  24  Wis.  190;  Pierce 

r.  Catron,    23    (iratt.    5S8;    Allen    v. 

Webb,  64  111.  342;  Bowman  v.  Cun- 


ningham, 73  111.  48;  McComack  v. 
Sage,  87  111.  484;  Bell  v.  Brueu,  1 
How.  1G9;  McGuire  v.  Stevens,  42 
Miss.  724;  2  Ain.  Rep.  649;  Rankin  v. 
Maxwell,  2  A.  K.  Marsh.  488;  12  Am. 
Dec.  431;  Hmly  v.  Blackford,  1  Uana, 
1;  25  Am.  Dec.  114;  Colsou  v.  Thomp- 
son, 2  Wheat.  336;  Carr  v.  Duval,  14 
Pet.  77;  Foster  v.  Kimmons,  54  Mo. 
488;  Hammer  v.  McEldowney,  40  Pa. 
St.  334;  ^i'reston  v.  Preston,  95  U.  S. 
200;  Buckmaster  v.  Thompson,  30  N. 
Y.  558;  Pigg  i\  Cordcr,  12  Leigh,  09; 
Patrick  t\  Horton,  3  W.  Va.  23;  Rob- 
bins  V.  McKnight,  5  N.  J.  K((.  042;  45 
Am.  Deo.  400;  Hazclton  r.  Putnam,  3 
Piuu.  107;  54  Am.  Dec.  158;  Hamilton 
r.  Harvey,  121  111.  409;  2  Am.  St.  Rep. 
118;  Wollensak  v.  Briggs,  20  111.  App. 
50. 

■*  Blaiichard   v.    MeDougal,    6   Wis. 
107;  70  Am.  Dec.  458. 

*  Ct.les  c.  Bowne,  10  Paige,  526. 

^  Cortclyou's  Appeal,  102  Pa.  St.  576. 

«  Strange  v.  Crowley,  91    Mo.  287; 
^lagee  c.  McManas,  70  Cal.  553. 

'.Minturn    v.   Bayles,   33   Cal.    129; 
Jordan  v.  Deaton,  23  Ark.  704. 
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the  party  to  be  benefitetl;^  as  to  the  time  and  modo  of 
performance;^  as  to  the  description  of  the  subject-matter,'' 
as  to  the  amount  of  the  consideration;*  as  to  when  tlio 
consideration  was  to  be  paid.^  So  specific  pcrformanco 
has  been  refused  where  it  was  provided  that  the  purchase- 
money  shouhl  be  paid  "on  such  terms  as  may  be  agreod 
on  between  said  parties";"  where  credit  was  to  be  given 
for  part  of  the  price,  but  not  showing  the  time  of  credit;^ 
where  the  contract  fixed  no  time  for  performance;^  where 
tlie  phiintilF  had  refused  to  make  payment  unless  posses- 
sion sliould  be  surrendered  immediately,  and  it  was  doulit- 
ful  whether  the  contract  had  stipulated  for  possession  till 
a  certain  time  after  payment." 

Where  the  description  or  the  terms,  though  uncertain 
on  its  face,  may  be  rendered  certain  by  reference  to  some 
record,  contract,  or  thing  which  may  be  proved,  or  of 
which  th?  court  will  take  notice,  it  is  sufficient/'^  So,  uiso, 
where  it  ca,n  be  shown  by  parol  evidence  to  what  the  un- 
certain description  refers,  the  uncertainty  will  be  cured." 


»  Stanton  v.  Miller,  58  N.  Y.  192; 
Hall  v.  McLeod,  2  Met,  (Ky.)  98;  74 
Am.  Dec.  400. 

'  Williamson  v.  Wootton,  3  Drew. 
210;  A^ar.l  v.  Valencia,  39  Cal.  292; 
South  Wales  R.  R.  Co.  v.  Wytlies,  5 
De  Gex,  M.  &  G.  SSO;  Miller  v.  Cot- 
ton, 5  (Ja.  ."Ul;  Bracken  v.  Jlamlirick, 
25  Tex.  408. 

*Hanlyii.  Blackford,  1  Dana,  1;  25 


69  N.  C.  346;  Jordon  v.  Fay,  40  Me. 
130;  McGnire  v.  Stevens,  42  Miss.  7l'4; 
2  Am.  Rep.  649;  McLaughlin  i'.  I'iatti, 
27  Cal.  451;  Dibson  v.  Litton,  5 
Cold.  616;  Carr  v.  Land  Co.,  •-'•_>  X.  J. 
Eq.  85;  Crockett  v.  Green,  3  I  »■_■!.  Cli, 
460. 

*  Wright  V.  Wriglit,  31  Midi.  :iSO; 
Soles  V.  Hickman,  20  Pa.  St.  LSil; 
O.lell  V.   Moriii,   5  Or.   96;  Cilstou  ,: 


Am.   Dec.    114;  Taylor  v.   Ashley,    15     Sigmond,    27    Mil.    334;    Morri 


Tex.   50;    Parrish    i'.    Koons,    1    l'ai\s. 

Sel.   Cas.  78;   I'l-eston  v.   Preston,    95 

U.    S.    200;    McMiirtrie    v.    Bennett, 

llarr.  (Mich.)  126;  Gralmmr.  Ilendren, 

5  Mnnf.  185;  Welsh  i-.  Bayau(i,2l  N.  J. 

Kq.  186;  Ferris  i\  Irvini;,  28  Cal,  645; 

Hamilton  v.  McKldowiiey,  4()  Pa.   St. 

334;  .Miller  c.  Campi)ell,   52  Ind.    125; 

Whelan  v.  Sullivan,    102   Mass.    204; 

Lynes /;.  Haydmi,  119  .Mass.  482;  Keitl 

r.  Horback,  4  J.  J.  Marsh.  375;  .Tolin- 

.son  V.  CraJLT,  21   Aik.  5.i3;  Miclton  v. 

Church,  10  .Mo.  774;  Capps  r.  Holt,  5     Am.  Dec.  543;  Robeson  r.  Monikilur, 

Jones  Kij.  153;  Camden  etc.  R.  R.  Co.     3  N.  J.  K([.  60. 

V.  Stewart,  18  N.  J.  E(i.  489;  King  v.         "  Hurley  v.  Brown,  98   Mass.  ."ii:); 

Rucknian,  20  N.  J.  Ei|.  316;  Bowen  v.     96  Am.   Dec.   671;  Scanlan  r.  (leiMos. 

Waters,  2  Paiue,  1;  Grier  v.  Rhyne,     112  Mass.   115;   Waring  v.  Ayres,  40 


rrisiiii  r. 
lvossij,'nal,  5  Cal.  64;  llndsou  r.  !,;iy- 
ton,  5  llarr.  (Del.)  74;  48  A:ii.  L'oc. 
167. 

^  Potts  V.  Whitehead,  20  N.  J.  K.i. 
55. 

6  Huff  V.  Shepanl,  58  Mo.  242. 

'  Williams  v.  Stewart,  25  .Minn.  ,")lij, 

M^ates  V.  Gamlile,  53  Mich.  ISI. 

»Tiernan  v.  Gibney,  24  Wis.  I'.H). 

'»  Puttman  v.  Haltey,  24  l(iu:i,  4i"); 
Lewis  f.  Reichey,  27  "N.  J.  Ki\.  I'lil; 
White    V.    Hermann,  51    111.   24;!;  Ii:i 
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LgM,  31  Micl>.  ^:!;|' 
r„°  20  ra-  ^t.  ISO; 
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Taking  possession  may  identify  tlie  property,'  but  not 
part  perform.aice.^  Uncertainty  in  a  distinct  and  inde- 
pendent stipulation  will  not  defeat  the  enforcement  of 
another  certain  stipulation.* 

§  2609.  Where  Decree  would  be  Useless.  — Equity  will 
not  decree  specific  performance  whore  the  decree  would 
be  nugatory  or  useless.^  Thus  the  court  would  not  decree 
specific  performance  of  an  agreement  for  a  lease  after  the 
expiration  of  the  term;^  or  where,  by  the  terms  of  the 
lease,  the  lessee  would  have  already  incurred  a  forfeiture 
of  the  lease  of  which  the  lessor  might  avail  himself."  So 
where,  by  the  terms  of  the  lease,  the  lessee  may  terminate 
it  in  whole  or  in  part  on  certain  notice.^     So  where  an 


N.  Y.  357;  Colerick  v.  Hooper,  3  Tnd. 
31G;  5ti  Am.   Dec.  505;   King  v.  Ruck- 
man,  20    N.    J.    Eq.   310;    Fowler  v. 
Kedican,    52   111.  405.      Contra,    Mc- 
Cdiire  V.  Stevens,  42  Miss.  724;  2  Am. 
Rep.  C4'.);   Hyde  v.  Cooper,   13    Rich. 
El].   250;   Ellis  v.  Deaihuan,   4  Bibb, 
4t)iJ. 
1  Purinton  v.  R.  R.  Co.,  46 111.  207. 
•■'Taylor   y.    Ashley,     15     Tex.     50; 
Towiisend /,".   Houston,  1   Harr.   (Del.) 
ii;j'J;  27  Am.  Dec.  732. 
^Sarter  11.  (Jordon.  2  Hill  Ch.   121. 
'  Wel)b  V.  Conu,  1  Litt.  S2;  13  Am. 
Pec.  225. 
»  Nesbitt  1).  Meyer,  1  Swanst.  223. 
''  Lt:ake  on  Coutract.s,  1 152. 
'Rust  )'.  Conrad,  47  Mich.   ,  tO;  41 
Am.  Rep.  720,  the  court  saying:   •"The 
eoiu't  will  al.so  refu.se   to  interfere  in 
any  case  where,  if  it  were  to  do  so,  one 
01  the  parties  niiglit  nullify  its  action 
tlirmigli    the  exercise  of   a  discretion 
whii'li  tlie  contract  or  the  law  invests 
liiiii  witli.     Tiic  refusal  in  such  a  case 
iliK's  not  dcpeiul  of  necessity  upon  any 
illtigality,    miMpiality,    or    unfairness, 
Imt  it  is  sutUciently  based  upon    the 
iiiipi'iipriety  of  imposing  on  the  judge 
tliu  lalior,  and  on  the  public  tlie  e.\- 
]!'  use,  (if  an  investigation  of  disputes 
wliou  the  circumstances  are  such  as  to 
prechulo  any  judgment  that  may  be 
remleriMl  from  being  final.     No  court 
can  with  reason  be  called  upon  to  do  a 
vain    thing.     A    familiar    instance    is 
that  of  a  contract  for  the  f ormatiou  of 
^268 


a    partnership,    which,    though    it    is 
witliin  the  power  of  the  court  to  en- 
force it,  and  it   may  l)e  done   under 
special     circumstances,    when    by   its 
terms  the  partnership  is  to  continue 
for  adetiniti!  period,  yet,  in  the  absence 
of  a  provision  to  that  eli'ect,  perform- 
ance will  invariably  be  refused,  though 
the  terms  may  be  in  all  respects  equal, 
fair,  and  legal.    The  reason  is,  that  the 
partm  rship    which    the   court    might 
esta))]isli  by  its  decree,  the  i)artios,  or 
either  of  them,  miglit  innnediately  dis- 
solve;  and  Lord  Eldon  says    'no  one 
ever  heard '  of  the  court  executing  an 
agreement  under  such  circumstances; 
liercy  i\  Kirch,  0  Yes.  357.     Si^e  also 
Scott  V.  Rayment,   L.   R.  7  Eq.    112; 
Meason  r.  Kaine,  ()3  I'a.  St.  3:!.");  Col- 
Iyer  on  Partnershij),  lit,  :{S5;  Story  on 
Partnership,  sec.  18'.);  Parsons  on  i'art- 
nership,  2!)S;  Pry  on  Specilic  Pei'form- 
ance,  (it,   504;    Story's   Eij.   .lur.,   sec. 
()()().     All  contracts,  wlicre   the  party 
has  rescrveil  to  himsolf,  or  where  the 
law  gives  him,  tlie  authority  to  render 
nugatory  any  decree  that  ought  to  bo 
rcndci-ed   in   their   enforcement,    rest 
u[)on   the   same    principle.     Tliis  was 
rccogni/cil  in  Marble  Co.  v.  Ripley,  10 
AVall.   3;{0,  ;{5'.);   an<l   more   distinctly 
asserted  and  decided  in  Express  Co.  v. 
R.  R.  Co.,  99  U.  S.  191.     In  this  last 
case  the  very  strong  assertion  is  made 
tiiat  'a  court  of   equity  never   inter- 
feres wliere  the  power  of  revocatiou 
exists.'" 
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agreement  to  convey  land  provided  that  the  vendees 
should  pros[)ect  for  coal,  and  if  they  found  enough  to 
warrant  it,  should  organize  a  company,  and  give  the  ven- 
dor a  certain  amount  of  stock,  but  if  not,  the  vendees 
might  abandon  the  contract  on  giving  notice  in  writing.' 
Specific  performance  of  a  contract  will  not  be  decreed 
where  performance  is  obviously  impossible;"  nor  will 
specific  performance  of  an  optional  contract  be  decreed;^ 
nor  where  the  vendor  has  no  title;*  nor  where  the  vendor 
cannot  convey  without  violating  a  prior  equity  which  he 
has  created.* 


§  2610.  Specific  Performance  with  Compensation  for 
Deficiencies. — Equity  has  jurisdiction  where  an  exact 
performance  of  the  contract,  in  point  of  time  or  title, 
quantity  or  quality,  or  in  some  other  matter,  cannot  bo 
had,  and  it  is  sought  to  enforce  such  performance  as  may 
be  had  with  compensation,  if  necessary,  for  deficiency  in 
the  performance.*  As  to  delay,  as  we  have  seen  in  a  pre- 
vious chapter,^  time  is  not  in  equity,  as  a  rule,  considered 
as  of  the  essence  of  the  contract.*  Deficiencies  in  perform- 
ance in  other  points  than  mere  delay,  as  in  point  of  quan- 
tity, or  quality,  or  title,  or  any  other  matter,  may  be  met 
as  far  as  possible  by  compensation,  if  the  substantial  matter 
of  the  contract  can  be  executed.^  The  rule  applies  equally 
on  both  sides  of  the  contract:  against  a  vendor  who  i., 
compelled  to  perform  the  contract  as  far  as  he  is  able, 


'  Sturgis  V.  Galimlo,  59  Cal.  28;  43 
Am.  Rci).  289. 

■'  rack  V.  Gaithcr,  73  N.  C.  95;  Siiell 
V.  Mitclicll,  05  Me.  48;  In  ro  IJurk,  75 
Pa.  St.  141;  15  Am.  Ktp.  587. 

^  IViikcr  ('.  Critzer,  35  Kau.  459. 

♦  Fitzpatriok  v.  Featherstone,  .'J  Ala. 
40;  Stevenson  t>.  Buxton,  15  Ahl).  Pr. 
352:  Nicol  v.  Carr,  .35  Pa.  St.  381. 

"  Russell  y.  MotHtt,  7  Miss.  303. 

"  Leake  on  Contracts,  1 153. 

'  Ante,  Chapter  CXVIII.,  Perform- 
ance. 

"  Tyree  v.  Williama,  3  Bibb,  365;  6 


Am.  Dec.  PG3;  Bellas  v.  ITays,  5  Scrg, 
&  R.  427;  9  Am.  Dec.  3S5;  Ciai;;  r. 
Martin,  3  J.  J.  Marsh.  50;  1!)  Am, 
Dec.  157;  Andrews  v.  Sullivan,  i 
Gilm.  327;  43  Am.  Dec.  53;  Miuiihy 
V.  Loekwootl,  21  111.  6)9. 

•  "It  is  now  settled  tiiat  wliorcver 
it  is  possible  to  compensate  tliu  I'lii- 
chaser  for  any  article  which  diiiiiii- 
ishes  the  value  of  the  suhji'ct  laattir, 
he  must  be  satisfied  with  such  compen- 
sation; or,  to  speak  in  the  u-^ual  tcinis 
wherever  tiio  matter  lies  in  cii:m[ilii- 
satiou";  Howland  v.  Norris,  1  Cox,  Gl. 
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mpensation  for 


aiul  against  a  piireliaser  wlio  is  bo,„„I  t„ 

^taritial  performance      But  it  i       ,  °  "'""'I"  *  ^"^'■ 

siderations  in  the  wo  cats  fo"  tt  '"'  ',°  "'"''"""  ™"- 
to  take,  if  he  please    n.rr  l^^^lmser  is  entitle,! 

.he  vendor  wou'^^To^'be  abirre^f  "  ""'f-'' «>-" 
Ti.o  two  eases  of  compensat  »  aga  :  ^Tp^Sf"^'  """i 
«_avendo^ 

-l""«c  ;:z^z  feTerer^^r^- 

oonvey.  But  o'  y  w^o:  the  Ifi  ™'""  "  """"«  '» 
tl.e  defeetive  part  fs  matoH^,  /  ,' "'""^  "  """"•'  '^^''"'' 
the  purchaser  wi  1  "ot  T  '"  "'^rJ"-"""'"  "^  «'"««*- 

estate  or  interest  of  the  vendor"     R,  T^  '"  "'" 

not,  in  general,  be  compeHed  T  t  I     "  P"^''aser  could 

of  estate  than  'that  eonl  cted  fo"^  T, tT'"  '^""'"^ 
traded  for  a  freehold,  l,e  cannot  b^  ^i'us  l.av.ng  con- 
leasehold,  however  lo ,' '  A  d  t^  "f""^  '"  '"'^«  " 
specific  performance  ™on  tt     '"V"'"'"  """"<"  '°«'o 

able  to  g  ve  a  good  ti       to         ".!'"'''  "'''""  '''  '^  ""' 
b       a  good  title  to  the  subject-matter  of  the  con- 

I  Ar.r* -^ 


'  McQueen  v.  Parqiil.ar,  11  Ves  467- 

Stoa,lanl  .  Smith,  5  J3ian.  So^F,  ley' 
'•■Crow,87M,1.51;  Evans  t,.KiS 
Wry,  ..Kami.  J  20;  U  Am.  Dec    "tO 

•>iM;  1-'  Am.  Dec.  318. 

Knatcl,  .ull  j,.  Grueber,  1  Alachl    vA- 
Howard  ..  Kimball,  65  N.  C   175    «' 

iin     H    '  """^"^^  ^-  Holmes,  14  Fla 
:  90;    Havens  «.   Bliss,    25   N.   J    Eo 

fmrtl^'^T"  "•  ^^^"g'^'-ill,  51  Ala.  in% 
femith  V.  lurner,  60  lud.  3G7j  Botsford 


H  ^^'ITt  ^^  ^"-  ^^^'  ^^^ogory  v  Per- 
Kins.  40  Tnwa     »•>.    lA'  I  ,  =     •'  '^'  -•■  *-r 

24  Ohio  St  28  ^^  =^'«^'  ^-  l^arton, 

*  Peers  r.  Lambert,  7  Boav.  546 
A  coiitraet  is  for  a  term  of  ninetv- 

M.eakeon  (.Vmtiaets,  1156 
Drewe  ,;.  Corp,  9  Ves.  368. 
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tract.'  Charges  and  encumbrances  upon  the  land  maybe 
treated  in  the  same  way  w'th  compensation.'^  So  with 
defects  in  the  quality  and  condition  of  the  land  sold,  u 
purchaser  will,  in  general,  be  compelled  to  take  an  estate, 
with  compensation  for  defects  in  repairs  of  buildings,  or 
in  the  state  of  cultivation  of  the  land,  as  com})ared  with 
the  description  under  which  it  was  sold.'  Compensaliou 
will  not  be  allowed  for  a  defect  in  the  description  of  which 
the  purchaser  has  full  knowledge  at  the  time  of  contract- 
ing the  purchase.* 

§  2612.  Compensation  on  Decree  against  Vendor.  —  A 
purchaser  is  entitled  to  specific  performance  against  tlie 
vendor,  so  far  as  the  latter  may  be  able  to  complete  the 
contract,  with  compensation  for  any  deficiency.*  So  in 
the  case  of  a  total  defect  of  title  to  part  of  the  land  soM, 
the  purchaser  may  take  specific  performance  for  the  lesi- 
due,  with  compensation.^ 


1  Ross  V.  Grimball,  1  T.  U.  P. 
Chiult.  208;  4  Am.  Dec.  711;  Dobbs 
V.  Norcross,  24  N.  J.  Eq.  327;  King  v. 
Kiiapp,  59  N.  Y.  402;  Jenkina  v. 
Faliey,  73  N.  Y.  355;  Bensel  v.  Grey, 
80  N.  Y.  517;  Mitchell  v.  Stoiiinietz, 
97  Pa.  St.  251;  Swepson  ?;.  J(jliiison, 
84  N.  C.  449;  Hoover  v.  Calhoun,  10 
(rratt.  109;  Juflfries  v.  Jetl'ries,  117 
Mass.  184;  Cliristiuan  v.  Partee,  38 
Ark.  31;  Ka.ler  v.  Neal,  13  \V. 
Va.  373;  Hyiuers  v.  Brancii,  G  Mo. 
App.  511;  Cuiiiiiiighain  t>.  Sharp,  11 
Humph.  110;  Kelly  v.  Brailfoni,  3 
P)il)b,  317;  0  Am.  Dec.  050;  Lewis  v. 
Hermloii,  3  Litt.  358;  14  Am.  Dec. 
08;  SeyiiHiur  v.  De  Lauoey,  1  llopk. 
Ch.  430;  14  Am.  Dec.  553;  .lacksou  v. 
Murray,  5  T.  B.  Men.  184;  17  Am. 
Dec.  53;  Morrison  v.  Cahlweli,  5  T. 
B.  Mon.  420;  17  Am.  Dec.  85;  Morris 
V.  Mowatt,  2  Paige,  580;  22  Am. 
Dec.  601;  Brown  v.  Half,  5  Paige, 
235;  28  Am.  Dec.  425;  Bowen  v. 
Vickers,  2  N.  J.  Eq.  520;  35  Am. 
Dec.  517. 

'^  Leake  on  Contracts,  1157;  Tiernan 
V.  Kulaud,  15  Pa.  St.  411;  Thoinp^uu 


V.  Carpenter,  4  Pa.  St.   132;  45  Am. 
Dec.  081. 

^  Dyer  v.  Hargravc,  10  Vcs.  505. 

*  Leake  on  Contracts,  1158;  Dyur  v. 
llargrave,  10  Ves.  505. 

■■  Leake  on  Contracts,  1159;  WMlliiig 
V.  Kinnaril,  10  Tex.  508;  00  Am.  1)ll'. 
210;  Harbers  v.  Gadsden,  0  Rioli.  Ki[. 
284;  02  Am.  Dec.  390;  Toun  r.  Tuk- 
nor,  112  111.  217;  Stockton  v.  Union 
Oil  Co.,  4  \V.  Va.  273. 

"  Western  v.  Russell,  3  Vcs.  &  15. 
187;  McCoiinell  v.  Dunlap,  llanliii, 
41 ;  3  Am.  Dec.  723.  "If  a  man,  liuv- 
ing  partial  interests  in  an  estati',  tiitci 
into  a  contract  representing  it  ;u'd 
agreeing  to  sell  it  as  his  own,  it  is  nut 
competent  for  him  afterwards  to  siiy 
he  has  not  the  entirety,  and  thereture 
tlie  purchaser  shall  not  iiave  tlic  !n  lu-- 
lit  of  the  contract.  For  the  pl^•llo.^e 
of  this  jurisdiction,  tlio  person  cnu- 
tracting  under  tiiose  circunistancus  is 
bound  by  tlie  assertion  in  Ids  contnict; 
and  if  the  vendee  chooses  to  take  as 
nmch  as  he  can  have,  he  lias  a  riglit  to 
tiiat  and  to  an  abatement":  Mortluck 
V.  BuUer,  10  Ves.  310. 


St.   132;  45  Am. 


SPEC,™  r.„„,,^,_,.^^^       ?§2013,2CH 

Tllustratioxs  A  ,       7 

certain  property  at  a  JoIhu"  "Z^'^'^i  *° '^^^  the  entirety  of 
was  entitled  to  an  und  v  led  nSV'"1  ''  'T  ^"^'"^^  tl  at\e 
chaser  was  entitled  to  havGthT!/-?^^-  •  ^^^'^'^'  ^^'^^  the  pur- 
one  h.^f  of  the  Purclu.serone;?;ntv"v  '  "^  "^^^^^---t  "^ 
Although   he  ealniot  compel  the  n^  'T^''''^'  *"  «oIl  the  fe  " 
chaser  can  con.pel   hizn    o  co  1^  f?  '"•?'  *"  ^'-^ke,  the  p'r: 
conditions:    Woody.  Cfrim    ?  2     ^'  !''r   ^^^'"^  "P""  C(,uit'iblo 
as  re,,ewahle  Joasehok r^'^,//  t^'f '  't     ^^'^i'-'^^'  ^v!      si'a 
specific  performance  wiflw        '  Piirchaser  was  entitlorl  f^ 

given  as  con.ponsution,  tlie  cou.ri,"',f  ''7  ""^  '■''"*°"  '"' 
fro.n  the  defendant  to  ZLZV  \  "f''  ""  "'demnity 
J-roeing  specific  pe^f  nt,",:      ;"««<;- -y.    Thus  i,^ 

of  land,  the  court  cannot  eon  d  H  ;  ™'='  '"'"■  ""=  =»'<' 
'»  join  in  the  deed  and  cm  "f°  °^  ""^ ''^f^"*"'! 

eo-pel  the  husband  oei!"™^' '.''^, ''°™''  l*"'  "will 
claim  for  dower."  ^  "idemnity  against  her 

§  2614.    Statute  of  Frauds -Part  P»,f„ 

umvritten  contract  for  tl,o  sale  „f  ,  "  .^^'^''"""anoe.-An 
P.-ess  declaration  of  the  stntnt  .V?  I'  ™''^  '^^  '^^  ^='- 
equity  has  no  power  to  ef  "'"'''  "'"^  "  <">"■■'  of 

■'■     So,  also,  0?  a  coir  tT  ",'""'f  ''^■^"-■'"ee  of 
of  the  provisions  ofl.tlto'     n  ?'""°''"«  "»^-  °"-r 
^onuance  of  the  cont:    ' '  :  !  J:\Z  "'"''^  "-'  P- 
,^    ,  "i^iytcike  the  case  out  of  the 

I^enke  on  Contracts,  11G2 
,^;,>i<'Pper  ..  Hopper.   IG  .V.  J.  E,.     ^7  '   ^'   ""'■   «^-    ^^l;  15   An.   Rep. 

^^^Hajp-dtyr.  Warren,  IS  N.J   Eo      ^1'^'"^    "•    Calclerwoo,!.    4   Cal     00- 

i  ^ticlilt'.  ULvcrs,  GO  111.  77. 


§  2G14 


CONTRACTS. 


4278 


slatutc'  Delivery  of  possession  pursuant  to  the  con- 
tract is  a  imrt  performance,'^  and  so  is  the  spending  of 
money  on  improvements  on  tlie  property;'  or  choosing  a 
person  to  divide  the  property,  taking  part  in  the  divis- 
ion, delivering  possession  of  the  property  set  off,  and 
j)ermitting  the  other  party  to  lease  the  land  and  re- 
ceive the  rents  and  pay  taxes  thereon.*  But  possession, 
in  order  to  be  a  part  performance,  must  be  continuou.^," 
exclusive,^  notorious,'  and  with  the  consent  of  the  vimi- 


'  Buckniaster  r.  Harrop,  7  Vea.  340; 
l^hmdy  ?'.  .lollillb,  f)  Mylue  &  C.  107; 
Lester  V.  Foxcroft,  1  White  and  Tudor 
Lfiid.  Cas.  (50.".;  Fry  on  Spcoilii;  I'er- 
forinanco,  173;  Ovorstrcet  v.  Rice, 
4  Bush,  1 ;  m  Am.  Dec.  270;  3  Pom- 
eroy's  Kq.  Jur.,  sec.  1409;  Soniorville 
V.  TruetiKin,  4  Har.  &  McH.  43;  1  Am. 
Dec.  389;  Simmons  v.  Hall,  4  Har.  & 
MeH.  252;  1  Am.  Dec.  398;  Wetmore 
r.  White,  2  Cainea  Caa.  87;  2  Am.  Dec. 
323;  Parkhurst  v.  Van  Cortland,  14 
Jolins.  15;  7  Am.  Dec.  427;  Glasa  v. 
Hulljurt,  102  Mass.  35;  3  Am.  Rep. 
418;  Weed  v.  Terry,  2  Douf?.  (Mich.) 
314;  45  Am.  Dec.  257;  Robl)ins  v. 
McKniorlit,  5  N.  J.  Eq.  642;  45  Am. 
Dee.  40ti;  Neale  ?•.  Neale,  9  Wall.  1; 
Printup  V.  Mitcliell,  17  Ga.  558;  (53 
Am.  Dec.  258;  Maddox  v.  Rowe,  23 
Ga.  431;  68  Am.  Dec.  535;  Bigelow  v. 
Armea,  108  U.  S.  10;  Ryan  i>.  Dox.  .34 
N.  Y.  307;  98  Am.  Dec.  (590.  Contra, 
Box  i).  Stanford,  13  Smedea  &  M.  93; 
51  Am.  Dec.  142. 

•^  Pugh  V.  Good,  3  Watts  &  S,  50;  37 
Am.  Dec.  534;  Wade  v.  Greenwood,  2 
Rob.  (Va.)  474;  40  Am.  Dec.  759; 
Dugan  V.  Gittings,  3  Gill.  1,38;  43  Am. 
Dec.  306;  Eaton  v.  AVhittaker,  18 
Conn.  222;  44  Am.  Dec.  580;  McMahan 
V.  McMahan,  13  Pa.  St.  376;  53  Am. 
Dec.  481;  Seaman  v.  Ascherman,  51 
Wis.  678;  37  Am.  Rep.  849;  Danforth 
V.  Laney,  28  Ala.  274;  Arrington  v. 
Potter,  47  Ala.  714;  Jefl'eraon  r.  Jetfer- 
Bon,  96  111.  551;  Anderson  o.  Simpson, 
21  Iowa,  399;  Rucker  v.  Steolman,  73 
Ind.  376;  Arnohl  v.  Stephenson,  79 
Ind.  126;  McCarger  v.  Rood,  47  Cal. 
138;  Lamb  v.  Human,  46  Mich.  112; 
Harris  v.  Crenshaw,  3  Rand.  14;  Rey- 
nolda  V.  Johnson,  13  Tex.  214;  Jami- 
son V.  Dimock,  95  Pa.  St.  52;  Murnay 
V.  Jane,  8  Barb.  612;  Harris  v.  Knick- 


erbacker,  5  Wend.  638;  Wood  /. 
Tliornby,  58  111.  464;  Judy  r.  Ciibort. 
77  Ind.  96;  40  Am.  Rep.  289;  IJai.... 
V.  R.  R.  Co.,  130  Mass.  3SS;  Ann- 
strong  V.  Katterhorn,  11  Oliio,  '_'()."); 
Peckham  r.  Barker,  8  R.  I.  17;  ('oh;  v. 
Potts,  10  N.  J.  Eq.  67;  Rosenthal  v. 
Freeberger,  26  Md.  75;  Ham  v.  (idoil. 
rich,  33  N.  H.  32;  Freeman  v.  Fi'i'e- 
man,  43  N.  Y.  34;  3  Am.  Rep.  C.,"; 
Rankin  v.  Simpson,  19  Pa.  St.  471;  'u 
Am.  Dec.  668;  Parrill  r.  MuKiiilrv,  !• 
Gratt.  1;  58  Am.  Dec.  212;  Blanch.trd 
I'.  McDougall,  6  Wis.  167;  70  Am.  Dec. 
458;  Wentworth  v,  Wentwoi'th,  2 
Minn.  277;  72  Am.  Dec.  97;  Wml;- 
man  v.  Guthrie,  29  Pa.  St.  4!!.");  Ti' 
Am.  Dec.  654;  Ryan  r.  Dox,  .'i4  N.  Y. 
307;  90  Am.  Dec.  696.  But  pussossidri 
of  land  under  a  parol  contract  of  .salt>, 
to  amount  to  part  performance,  iiiu.ir 
be  connected  with  the  contract  o!  siilc, 
and  in  consequence  and  pursuance  of 
it,  and  be  intended  to  be  in  exoentinn 
of  it:  McNeill  v.  Jones,  21  .Ark.  -'77; 
Danforth  v.  Laney,  2S  Ala.  274;  Chin-- 
](iot  V.  Sigerson,  25  Mo.  63;  i_\'h  r. 
Potts,  10  N.  J.  E(i.  67;  Knoll  c.  Har- 
vey, 19  Wis.  99. 

^  Gl.iss  V.  Hulbert,  102  Mass.  .ri;  S 
Am.  Rep.  418;  Moore  v.  I'icrsun.  ll 
Iowa,  279;  71  Am.  Dec.  409:  Kiutz /■. 
Hibner,  55  111.  514;  8  Am.  Ue|i.  (iii'i. 

■•  Weed  V.  Terry,  2  Doug.  (Mieh.j  liih 
45  Am.  Dec.  257. 

''  Chaml)li.ss  v.  Smith,  .30  Ala.  Mi'.i'; 
Davis  V.  Moore,  9  Rich.  21.'):  ]!,;iiikiiic. 
Simpson,  19  Pa.  St.  471;  57  .\mi.  I'tc. 
668;  Dougan  v.  Bloclier,  24  I'a.  St.  'J^. 

«  Haslet  I).  Haslet,  6  Watts  HU; 
Frye  r.  Sbepler,  7  Pa.  St.  91;  .Mo„ic 
V.  Small,  19  Pa.  St.  461. 

'  Charpiot  r.  Sigerson.  2.")  Mo.  C: 
Brawdy  r.  P.rawdy.  7  I'a.  St.  l."7; 
Moore  v.  Small,  19" Pa.  .St.  4(Jl. 
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dor.'  Acts  done  prior  to  the  niakinj^  of  the  agreement 
cannot  be  considered  as  in  purt  perfornnince,''  nor  acts 
Avhich  are  mere]}'  preparatory,  introductory,  or  ancillary 
to  the  agreement.''  Tlius  the  following  acts  have  been 
held  not  a  part  performance,  viz.:  Giving  orders  to  have 
the  papers  drawn,  and  going  to  view  the  jiroperty;''  going 
on  the  land  and  measuring  it;'^  preparing  a  lease;"  ten- 
dering a  deed;^  delivering  an  abstract  of  title,  and  giving 
instructions  to  prepare  a  deed.* 

In  a  few  early  cases  it  is  said  that  payment  of  the 
whole  or  a  part  of  the  j^nrchaso-money  is  such  a  [)art 
performance  of  a  parol  contract  for  the  sale  of  lands  as 
will  take  it  out  of  the  statute  of  frauds,  and  warrant  a 
decree  of  specific  performance.^  But  according  to  the 
decided  weight  of  authority  such  is  not  the  law. 


10 


'  Pomeroy  on  Specific  Performance, 
sec.  119;  Purcell  v.  Miner,  4  Wall. 
5i;?;  Howe  v.  Rogers,  82  Tex.  218; 
Jacol)3  V.  R.  R.  Co.,  8  Cnsh.  223; 
Moore  V.  Hi>,'hee,  45  Ind.  487;  Sage  /'. 
McGuire,  4  Watts  &  S,  228.  Bnt  wli.Te 
the  vendor  knows  that  the  vendee  lia.s 
tikou  possession  and  makes  no  olijeo- 
tion,  his  consent  is  presumeil:  Ijord 
V.  Undcrdunck,  1  Sand.  C'h.  40;  Th<iMip- 
sou  I'.  Scott,  1  McCord  Kq.  .S2;  Jervis 
r.  Smith,  Hoff.  Cli.  470;  Uoucher  v. 
Martin,  9  Watts,  100. 

■^  Eckert  v.   Eckert,   3  Pciir.  &  W. 
332;  Dougan  v.  Blocher,  24  Fa.  St.  23. 
^  Uceves  v.   Pye,    1    Crancii    V.   C 
219;  Giveus  v.  C'alder,  2  Dcsans.  Ch. 
171;  2  Am.  Dec.  (iStJ;  (Iratz  r.  (Iratz,  4 
Rawlo,  411;  Colgrove  v.  Snllivan,   34 
Mich.  494. 
n'lerkt).  Wright,  1  Atk.  12. 
Uintz.  V.  Gratz,  4  Rawle,  411. 
'■'  Phillips  V.  Edwards,  33  Beav.  440. 
'  (Jraham   v.    Tlieiss,    47    (ia.    470; 
Sauiis  /'.  Thompson,  43  Ind.  18. 
^  Smith  I'.  Smith,  1  Rich.  K(i.  1.30. 
'  'Idwnahend    r.    Houston,    I    Harr. 
(Del.)  532;   27  Am.    Dee.    732;  Wiiit- 
beck  V.    Whitbeck,    9   Cow.    2li(J;    18 
Am.  Dec.   503.     Eiiuity  will  enforce 
a  parol  agreement  for  a  joint  interest 
in  laiul  at  the  instance  of  a  party  to 
it  wlio  has   fulfilled  his  part  l)y  full 
payment,   and  where    it   may    be    in- 


ferred that  fraud  wculd  result  from  a 
refusal  to  decree  perforn.ance;  i'aniiin 
p.  McMullen,  2  Abb.  Pr.,  N.  S.,  •J24; 
Ryan  r.  Uox,  34  N.  Y.  307;  90  Am. 
Dec.  ()9(). 

'"  Joimston  ?'.  Glancy,  4  Blackf.  94; 
28  Am.  Dec.  4.");  Pinnock  r.  Clough, 
10  Vt.  .■)ltO;  42  Am.  Doc.  .'521;  Blancli- 
ard  i\  MoDoiigal,  6  \Vis.  107;  70  Am. 
Dec.  4.")S;  Cronk  i\  Trunjble,  (iO  III. 
428;  Poland  v.  O'Connor,  1  Neb.  50; 
93  Am.  Dec.  327.  Mr.  Pomeroy 
(.'^[lc(•ilic  Performance,  sec.  112)  says: 
"Payment  of  the  purchase  price, 
either  in  whole  or  in  part,  is  not  an 
act  (it  part  performance,  ....  and 
does  not  take  a  verbal  contract  out 
from  the  operation  of  the  statute: 
Clinan  r.  Cooke,  1  Sclioales  &  L.  40; 
O'llerlihy  v.  Hedges,  1  Sclioales  &  L. 
123;  Hughes  v.  Morris,  2  De  Cex,  M. 

6  G.  3,')(j;  Leak  v.  Morrice,  2  Ch. 
Cas.  135;  Alsopp  i\  Patten,  1  ^'l.•rn. 
472;  Lord  Pengall  v.  Ross,  2  Ivj.  Cas. 
Abr.  4(),  pi.  12;  Seagood  v.  Meale, 
Prcc.  Ch.  560;  Buckmaster  v.  Harrop, 

7  Ves.  341;  Coles  v.  Trecothick,  9 
Ves.  234;  Frame  v.  Dawson,  14  Ves. 
.388;  Ham  r.  Goodricli,  33  N.  H.  32, 
39;  Kidder  ■.  Barr,  35  Ves.  23,->;  Un- 
dei'hill  V.  Allen,  J8  Ark.  40(1;  Thomp- 
son /'.  Gould,  20  Pick.  134;  (ilass  v. 
Hullmrt.  102  Ma.s.s.  24;  3  Am.  Rep. 
418;    Eaton    v.    Whitakcr,     18   Coua. 


l9  Pa.  :5t. 
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The  following  have  been  held  not  sufficient  part  per- 
forniancc  to  take  the  case  out  of  the  statute,  viz.:  Taking 
l)osscssion  of  the  land  without  the  permission  of  the 
vendor;^  where  the  person  agreeing  to  i)urchase  deposited 
part  of  the  purchase-money  with  her  agent  to  pay  the 
vendor  as  soon  as  he  executed  the  deed."  Marriage  is 
not  part  performance  of  a  parol  contract  made  in  con- 
sideration of  marriage.'  The  statute  is  a  good  defense 
where  specific  performance  of  a  parol  contract  is  soiiglit 
against  the  vendor;  but  if  the  vendor  is  willing  to  jicr- 
form,  the  part  paid  cannot  bo  recovered  back.''  So  Uk; 
statute  will  not  prevent  a  decree  where  the  agreement  in 


2122,  22!);  44  Am.  Dec.  580;  Cole  v. 
Potts,  JO  N.  J.  Kq.  (57;  Allen's  Estate, 

1  AViitts  &  S.  38.3,  3S'J;  McKoo  v. 
I'hillips,  y  Watts,  85;  Parker  v. 
Wells,  f)  Whart.  15.3,  161;  Gangwer 
V.  Fry,  17  Pa.  St.  491;  55  Am.  Dec. 
578;  Kankiii  v.  Simpson,  22  N.  J.  L. 
471;  57  Am.  Dec.  OUS;  Jackson  v. 
Cutright,  5  Munf.  308;  Hyde  v. 
Cooper,  13  S.  0.  E(i.250;  Anderson  v. 
Chick,  Bail.  Eq.  118;  Church  of  the 
Advent  v.  Farrow,  7  Rich.  Ecj.  378; 
Giveus  V.  Calder,  2  Desaus.  Ch.   174; 

2  Am.  Dec.  686;  Smitli  r.  Smith,  1 
Ricli.  Eq.  130,  132,  1.35;  Finucane  r. 
Kearney,  1  Freem.  Cii.  65,  68;  Hood 
V.  Bowman,  1  Freem.  Cli.  2!I0,  294; 
Black  t\  Black,  15  Ga.  445;  Miahli  v. 
Lassal.e,  4  Ala.  712;  Hart  v.  .McClel- 
laii,  41  Ala.  251;  (iarner  v.  Stublile- 
field,  5  Tox.  561;  Wood  v.  Jones,  35 
Tex.  64;  Wilbur  r.  I'ainc,  1  llanim. 
252;  Sites  r.  Keller,  6  Jlamm.  528; 
Letcher  v.  Cosby,  2  A.  K.  Marsh. 
lOli;  Jolinson  v.  Glaiiey,  4  Blackf.  04; 
Park  c.  Leewright,  20  Mo.  85;  Purcell 
?'.  Miner,  4  Wall.  513;  Tlionqison  v. 
Tod,  Pet.  C.  C.  380;  Cronk  v.  Triimblc, 
66111.  428;  Wood  v.  Jones,  35  Tex.  64; 


Lanz 


McLaughlin,    14    Minn.    72; 


Cuppy  V.  Hixon,  20  Ind.  522.  The  stat- 
ute of  frauds  of  Iowa,  iiowever,  in  ex- 
press terms  declares  that  the  acceptance 
of  the  purchase  price,  or  a  part  thereof, 
by  a  'cndor  of  laud,  shall  make  a 
verljal  contract  of  sale  binding,  — shall, 
in  effect,  be  equivalent  to  a  written 
memorandum:  t'airbrother  '•.  Shaw,  4 
Iowa,  570.    Ill  the  earliest  cases  it  was 


held  that  the  payment  of  a  considera- 
ble   portion    of    tiie    purchase    \>viri: 
Would  take  a  verbal  contract  for  tiie 
sale  of  land  out  from  the  operation  ni 
the  statute,   while  the   payment  of  ,i 
small   portion   would   not    have   that 
eflfect:  Lacon   v.    Mcrtins,    3   Atk.   4, 
per  Loi'd  Hardwicke,  who  held  gfn- 
erally  that  part  payment  was  a  ijiml 
part  performance:    Child  v.    Coinlici-, 
3  Swanst.  423,  note;  Owen  v.  Daviis,  I 
Yes.  Sr.  82;  Hales  p.  Van  Bcrclu'in,  -2 
Vern.  618;  Sketti;.  Whitmore,  Freoui. 
Ch.   281;    Main   v.    Melbourn,  4  Vf<. 
720,  724,   per  Lord  Roslyn,  wiio  liilil 
as   stated   in   the    text;    Wetiiioru  v. 
White,   2  Cai.    Cas.    87,    100;  'i'owns- 
cud   V.    Houston,    1    Harr.    5.'i2,    5U; 
27  Am.    Dee.  732;  Jones  v.  Petui'iii.in, 
3  Serg.   &  11.  543;  8  Am.   Dec,  (iTJ; 
Frie/e  I'.  Glenn,  2  .\Id.   Ch.   3lil;  liar- 
wood  V.  Jones,  10  (Jill  &  J.  4Ui.     iSiit 
this  distinction  was  long  ago  rejci/iu^l 
as  being  based   upon  no  sound  prin- 
ciple.;' 

'  (jiivcns  V.  Calder,  2  Desaus.  '.'Ii. 
172;  2  Am.  Dec.  687. 

^  Giveus  r.  Cahler,  2  Desaus.  Ch. 
172;  2  Am.  Dec.  687. 

■"  Caton  V.  Catoii,  L.  R.  1  Cli.  A[iii. 
137;  Ungley  v.  Ungley,  L.  K.  4  Cli. 
Div.  73;  Finch  v.  Finch,  10  Ohio 
St.  501;  Bowen  v.  Conger,  8  iiiiii, 
625;  Flenner  v.  Flenner,  20  Jiul.  ."Ii4; 
Welch  V.  Whelpley,  62  Mich,  Ur,  i 
Am.  St.  Rep.  810. 

*  Sims  r.  Huteliins,  8  Smedes  &  .M. 
328;  47  Am.  Dec.  00. 
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SPECIFIC    rERFORMANCE. 


§  2G15 


tlie  bill  is  admitted,  and  the  statute  is  not  relied  on  as  a 
bar.' 

§  2615.  Delay  and  Laches.  —  The  plaintiiV  may  lose 
his  right  to  ask  specific  peribrmunco  by  unnccessury  de- 
lay on  his  part.^  The  rule  is,  that  if  a  i)arly  seeking  a 
specific  execution  has  been  guilty  of  gross  laches,  or  has 
been  inoxcusaldy  negligent  m  i)erforniing  the  contract  on 
his  part,  or  if  in  the  intermediate  period  there  has  arisen 
a  material  change  of  circumstances,  adecting  the  rights, 
interests,  and  obligations  of  the  parties,  a  court  of  ecpiity 
will  refuse  to  decree  a  specific  performance.^  The  rule  is 
the  same,  whether  the  party  seeking  the  aid  of  the  court 
has  been  guilty  of  great  delay  in  performing  it,  or  in  fding 
his  bill,  or  in  prosecuting  his  suit  after  the  bill  is  filed.* 
Thus  specific  performance  has  been  refused  in  the  follow- 
ing, among  other  cases:  Where  the  complainant,  socking  to 
have  enforced  an  agreement  to  execute  a  mortgage,  has 
slept  upon  his  rights  for  three  years  before  the  mortgagor's 
death,  and  for  eight  years  afterwards;^  whore  a  party 
suffered  more  than  twenty  years  to  elapse  before  bringing 
a  suit  on  an  agreement  for  land;^  where  a  bill  was  filed 
for  specific  performance  of  a  contract  thirty-seven  years 
after  it  was  alleged  to  have  been  made,  no  effort  having 
been  made  in  the  mean  time  to  enforce  it,  and  the  rights 
of  subsequent  bona  fide  purchasers  without  notice   had 


'  n„ikcr  V.  ITollohangh,  1.5  Ark.  322; 
W(Hi(ls  ('.  Dille,  11  Oliio,  4,");");  Houser 
r.  Lairiont,  55  Pa.  St.  311;  93  Am. 
Dec.  7r>5. 

-  Bd.ston  etc.  R.  R.  Co.  v.  Bartlett, 
10  dray,  384;  (irecu  v.  Covillaud,  10 
Cal.  31^;  70  Am.  Dec.  725;  Ro^'iM-a  r. 
Siuuiders,  10  Me.  92;  33  Am.  Dec.  035; 
Tattersion  ?>.  Martz,  8  Watt.s,  374;  34 
Am.  Dec.  474;  Johnson  v.  Somei-villc, 
;WX.  J.  Eq.  152;  Watts  v.  Wadille,  0 
IVt.  3S1);  Preston  v.  Prestcm,  !»5  U.  S. 
•JOi);  Smith  v.  Hampton,  13  Tex.  459; 
(.'ampbell  v.  Hicks,  19  Ohio  St.  433; 
iKihois  V.  Baum,  40  Pa.  St.  537; 
Hiil)bull  V.  Shoening,  58  iJarh.  498; 
Blacken  v.  Martin,  5  Yerg.  55;  Hen- 


derson r.  Hicks,  58  Cal.  .S04;  Marshall 
r.  Perry,  90  111.  289;  Dc  Cordova  v. 
Smitli,  9  IVx.  l'J9;  58  Am.  Dec.  130; 
Young  )\  McNutt,  1()  Tex.  l.S;  .Mc- 
Auslan.l  V.  Pundt,  1  Neb.  21;  S3  Am. 
Dec.  358. 

»  (^allcn  V.  Ferguson,  29  Pa.  St.  247; 
Madox  V.  McQuean,  3  A.  K,  .Mar.sli. 
400;  Miller  v.  Henlan,  51  Pa.  St.  2()5; 
(,'hildress  v,  Holland,  3  Hayw.  (Tenn.) 
274. 

« Alexander?'.  Hoffman,  70  111.  114; 
Hedenberg  v.  Jones,  73  III.  149;  Fitch 
V.  Wiliard,  73  Ml.  92. 

a  Nelson  0.  Bank,  27  Md.  51. 

"  Baird  v.  Baird,  5  J.  J.  Marsh. 
580. 
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intervened;*  where  the  purcliasor  has  never  taken  posses- 
sion or  exj)on(leJ  anythinj;  on  the  prcnilsos,  but  liiis  wuitod 
for  several  years  after  the  payments  were  due,  and  until 
there  has  been  a  rise  in  value; ^  wliero  for  seventeen  months 
the  complainant  had  donenotliing  to  perform  her  [tiu't  of 
the  contract,  although  she  had  previous  to  that  paid  niom;y 
on   the  contract,  and  she  had  not  before  suit  tendeind 
herself  ready  to  perform,  and  demanded  performance  of 
the  contract;'  where  a  purchaser  of  land  failed  to  nniko 
any  payments  therefor,  and  for  thirty  years  allowed  others 
to  make  costly  improvements  thereon  without  objecljun, 
asked  no  rent  from  the  occupants,  asserted  no  legal  right, 
and  paid  no  taxes  nor  assessments;*  whore  a  vendor  of 
land  brought  an  action  for  specific  performance  throe 
years  and  a  half  after  the  time  fixed  for  performance, 
without  having  given  any  notice  in  the  interim  of  his  in- 
tention  to  insist  on  a  performance  of  the  contract;'^  where 
the  complainant  neglected  for  twenty  years  to  call  on  a 
railroad  comj)any  to  perform  a  stipulation  in  a  doLMl  to 
erect  a  bridge  across  the  granted  premises;"  where  twenty- 
three  years  elapsed  from  the  date  of  a  contract  for  the 
purchase  of  real  estate,  during  thirteen  years  of  wliich  no 
payments  were  made  by  the  ])urchaser;"  where  a  murried 
woman  for  two  years  repudiated  and  refused  to  perform  an 
agreement  for  the  sale  of  land  made  in  her  behalf  by  lier 
husband,  the  property,  during  the  time,  having  depreci- 
ated in  value; '^  where  there  was  an  acquiescence  for  live 
j^ears  in  the  non-performance  of  a  building  contract;" 
where  the  vendee  had  failed  to  pay  any  part  of  the  pur- 
chase price  of  land  except  a  portion  of  the  interest  for  a 
period  of  over  six  years  from  the  execution  of  the  contract."' 


'  Ewing  V.  Beraucliamp,  6  B.  W^on. 
422. 
"Ml'Fallonv.  Kennerly,  45  Mo.  124. 

=*  Bullock  V.   Adams,  20  N.  J.   Eq. 
SG7. 

*  Warder  v.  Cornell,  105  111.  1C9. 

*  Uulavan  v.  Duncan,  49  N.  Y,  485. 


«  Williams  «.  Hart,  IIG  M;iss.  itVi. 

T  Bennett  v.  Welch,  25  luil.  liU;  SI 
Ajti.  Dec.  354. 

'^  Holgate  I'.  Eaton,  IIG  U.  S.  .S3. 

'  Davi.son  v.  Jersey  Company  Assi> 
dates,  71  N.  Y.  3:«. 

^^  lleudeisou  v.  Hicks,  58  C'ul.  3Gi. 
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[clcli,  25  liul.  UU;  b7 

Lon,  no  u.  s.  .'f:'. 

Irsey  Compiuiy  Asso- 
Hicks,  5S  Ciil,  M. 


Lapse  of  time  will  not  defeat  specific  porformanco,  if  it 
arose  from  the  state  of  the  vendor's  title,  and  tin  delay 
was  consented  to  by  both  parlies,  or  when  the  vendee  was 
iiisanc;'  or  where  there  has  been  continued  acquiescemto 
on  both  sides;''  or  where  the  negligence  was  owing  to  a 
mistake  of  legal  rights;'  or  where  the  defendant  has  pre- 
vented, by  his  representations,  the  bringing  of  a  suit  for 
ypecilic  performance;*  or  where  it  ai)pears  that  the  com- 
])lainant  has  been  in  no  default,  and  has  been  reasonably 
active  during  the  whole  time  in  asserting  his  rights  under 
it,  and  attempting  to  enforce  its  perfornuuice.^  One  who 
seeks  specific  performance  must  have  done  all  in  his 
power  to  fulfill  the  contract  on  his  part.^  A  court  of 
equity  will  not  specifically  enforce  a  contract  at  tho  in- 
stance of  one  of  the  parties  who  has  repeatedly  broken  it, 
even  if  the  other  party  has  been  guilty  of  the  first  breach/ 

Illustrations.  —  A  contracted  with  tho  proprietors  of  tlio 
town  of  B  for  tho  purchase  of  a  lot  in  said  town,  binding  him- 
self to  build  a  liouse  on  the  same  within  two  years;  otherwise 
the  agreement  to  bo  void,  and  the  lot  to  revert  to  Hk;  proprietors. 
A  failed  to  build  the  house.  JlchI,  that  after  a  la[)se  of  eleven 
years,  specific  perfornnmeo  should  not  bo  decreed:  Jiroaddus  v. 
11  arJ,  8  Mo.  217.  By  a  contract  for  the  sale  of  land  the  vi'tidor 
was  to  convey  at  a  time  speciliod,  and  the  vendee  was  "at  tho 
sanio  time  "to  secure  tho  purchase-money.  Tho  vendee  took 
possession  under  tho  contract,  but  no  conveyance  was  executed, 
aiul  the  purchase-money  was  not  paid  for  fifteen  years.  Held, 
that  the  lapse  of  time  was  no  objection  to  a  decree  for  specific 
performance  at  the  suit  of  the  vendee:  Waters  v.  Travis,  9  Johns. 
4i)0.  A  agreed  to  buy  land  and  to  pay  therefor  in  a  week. 
Held,  that  his  inability  to  get  tho  title  examined  within  that 
time  justified  him  in  requiring  a  further  delay,  and  that  a 
month  after  the  agreement  was  made  he  could  maintain  a  suit 
for  specific  performance:    Willis  v.  Dawson,  34  llun,  4U2. 

'  Craig  V.  Leiper,  2  Yerg.  193;   24  «  B.;lt  v.  Ins.  Co.,  I'J  Ma.  App.  100. 

Am.   Deo.  471).  *  Cuiilsoii  r.  Walton,  1»  I'tit.  (i'J. 

MVeluh  V.  Wholpley,  G2  Mich.  15;  «  Vawter  v.  linwn,  S'.>  lad.  5()."). 

4  Am.  St.  Rep.  810.  ''  Oliio    8teul    JSaib    Foiico    Co.     v. 

^  Estcs  u.  lirowuiug,  11  Tex.  237;  CO  Waslihurii  and    Mouu  Mlg,   Co.,   26 

Am.  Dec.  238.  Feu.  Kep.  702. 
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CIIArXER  cxxv. 

DAMAGES. 

§  2G16.  General  damages  dofiiied. 

§  'J(>17.  Special  damages  delined. 

§  2018.  Measure  of  damages  onlinarily  on  breach  of  contract. 

g  2019.  Remote  damages  not  recoverable. 

§  2020.  Intention  of  parties. 

!5  2021.  Damages  for  injuries  to  feelings. 

§  2022.  For  personal  inconvenience. 

§  2023.  Future  and  prol  ible  losses-  — Profits, 

§2024.  Assessment  of  damafjes  conclusive  —  Subsequent  damages  for  .sumo 
cause  not  recoverable. 

§  2025.  Exception  —  New  cause  of  action. 

§  2020.  Expense  in  carrying  out  broken  contract  recoverable. 

§  2027.  Nominal  damages  always  recoverable  on  breach  of  contract. 

§  2028.  Damages  on  contract  for  sale  of  goods  — Against  buyer  for  not  pay- 
ing price. 

§  2629.  For  not  accepting  goods. 

§  2630.  Against  seller  for  not  delivering  goods. 

§  2631.  Where  goods  are  bought  for  specific  purpose. 

§  2032.  For  breach  of  warranty  genei'ally. 

§  2033.  For  breach  of  description. 

§  2634.  Against  carrier  for  default  or  delay  in  carriage  of  goods. 

§  2035.  In  carriage  of  passenger. 

§  2030.  Contracts  for  sale  of  laud  — Damages  in  action  by  seller, 

§  2037.  Damages  in  action  by  purchaser. 

§  2038.  Measure  of  damages  in  other  cases  of  breach  of  contract. 

§  2039.  Li(iuidated  damages  on  contracts. 

§  2040.  Penalties  on  contracts. 

§  2041.  Damage  on  bonds  restricted  to  amount  of  penalty. 

§  2042.  Alitor  as  to  other  instruments. 

§  2ti43.  Liquidated  damages  or  penalty  —  Construction  of  instrunuiits  as  tn. 

§  2616.  General  Dama£,er.  Defined.  —  General  damages 
are  the  ccnseqiience  of  the  broach  of  contract,  or  otiur 
injurious  act,  irrespective  of  any  special  circuin.staiu'c-; 
as  the  loss  of  money  eansed  by  the  non-payment  of  a 
debt,  or  the  deprivation  of  ^oods  caused  by  a  failure  lo 
deliver  under  a  contract  of  sale.^ 

J  Vauderslicc  v.  Newton,  4  N,  Y.  130, 
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damages  for  siuiio 


)f  instruments  as  to. 


?§  2617,  2618 


§  2617.     Special  Damages  Definpd       Qr.^  •  i  i 
are  the  further  co„so,uoul  I^T'yT^^'CfJ^Z' 
tn.c    happening  under  special  circum,,  Loel         ,,     e 

«hich  fails  by  reason  of  the  default  in  delivery." 

l,ontract.  —  Damages  are  ordinarily  to  be  assessed  nt  fl,„ 
,>ecun,ary  amount   of  the   diiference  betwt"     ut     t 
of  the  pla.nt:ffupon  the  broaeh  of  the  eontraet,    n  I  ,' 
™uld  have  been  if  the  eontract  had  been,  per  or      d 
e  .i:inti7'     n  r"""  "'  ''"'^S'^  ''  ««  henofltTh  t' 

fomed  and    >  ™"'"'  ''  ""  ™"'™='  """  '«™ 

blch       T?  l'««"'""y  loss   resulting   front   the 

b-each.      The  measure  of  damages  where  prop»rtv  is  in 
questmn  ,s  the  value  of  the  article  as  nearly  as    t  Ln  b 

::;  to"  zt:""  r™  ""^  ™'^  '"^  j--^-  »-  -'  '>''*'! 

!  s<     But  if  r"       ■"'  "=»'f  f"™-'-«  «>o  ™le  of  dam- 
""'Irend  r    ,  ""/S'"^"^"'  ''^  ""consoionable,  the  court 
«.     render   such   damages   as   may  appear  reasornble 
-.lliout  being  bound  by  the  terms  of  [l^  eontrad'       n 
an.  action  for  damages  on  a  contract   vhich  p  If  >    " 

rrevented  from  completing  throug,/ ,,e  fau     t        feud 

»^  paid  II  full  pcrforuiance,  but  recompense  for  the  p-irt 
>  -formed,  together  will,  indemnity  for  the  loss  to  nl  i 
'"   -  respect  to  the  part  unperformed.'     Wl    .e  a  t  ^ 

'I'Jl  govern  the  measure  of  compensation,  wherever  il 
^fKL:4S^Ks•.  '""'  «■"■'"    ™;  'V"s.,r; ,«'■-",  .«  ,„.  34S,  S3 

'<ll;  Kaiser   ?..    N'o.jy  Orl,.,,,,     I"  t         .      ^".^'•"'  ''•   ^ow,  8   Muss.  257-  Bax- 
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can  be  made  to  apply. ^  The  law  imposes  on  one  subjected 
to  injury  from  a  breach  of  contract  the  active  duty  to 
make  reasonable  exertions  to  render  tlie  injury  as  light 
as  possible;  and  if,  instead  of  so  doing,  he,  through  his 
negligence  or  willfulness,  allows  the  damages  to  be  un- 
necessarily enhanced,  the  increased  loss  falls  upon  hiin.- 
Thus  where  one  has  employed  an  agent  to  procure  insur- 
ance on  his  property,  and  knows  of  his  neglect  to  do  so 
ample  time  to  procure  it  himself,  he  cannot  h<  Id  iiie 
agent  for  a  loss  by  such  neglect.'' 

§  2619.      Remote   Damages  not    Recoverable.  —  The 

proximate,  and  not  the  remote,  consequences  of  the 
breach  of  contract  are  to  be  regarded,  "To  entitle  a 
person  to  damages  by  reason  of  a  breach  of  contract,  tlii" 
injury  for  which  compensation  is  asked  should  be  ol 
that  may  be  fairly  taken  to  have  been  contemplated  by 
the  parties  as  the  possible  result  of  the  breach  of  eon- 
tract.  It  must  be  something  immediately  flowing  out 
of  the  breach  of  contract  complained  of,  something 
immediately  connected  with  the  breach  of  contract, 
and  not  merely  connected  with  it  through  a  series  oi 
causes  intervening  between  the  immediate  consequences 
of  the  breach  of  contract  and  the  damage  or  injury 
complained  of.'"*  Thus  damages  for  the  loss  of  jcotits 
and  delays  of  voyages  by  reason  of  defects  in  tlic  con- 
struction of  a  steamboat  cannot  be  deducted,  wlieic 
the  case  is  free  from  fraud,  in  an  action  to  recover 
the  price  agreed  on  for  the  construction  of  such  stcapi- 
boat,  such  damages  being  too  remote.^     Tlie  value  of  rice 


1  McClelland  r.  Siii.ler,  IS  111.  ")8.  1    McCord,    ikSt;    10   Ain.    D.c.    TO'.'; 

^  JIaiiiiltou  V.  Mc'i'iierson,  -JS   N.  Y.  Ashe  v.   De  Koss^ctt,  ,5  .loii.^s,  -J;!;);  rl 

72;  84   Am.  Dec.  '.VM;  Wv'v^htv.    Mo-  Am.    Dec.    5.V_>;    MiUul.s  .MIV.   Co.  r. 

tiopnlis   IJimk,  110  N.  Y.  '2'M;  6  Am.  Day,  .")()  Iowa, 'JoO;   ik'llirieyur  c.  Wag- 

St.  Rep.  3JI).  nor,    [)l    I'a.    St.    !)l?;    iMiisteiiljuiL;  r. 

^  liiaiit    r.   (lallup,  111    111.  487;  ri3  Fawsett,    61     Mil.     184.      See   Till.' 

Am.  11  ■[).  (KJS.  Neylif^eiice  —  Preximuto  and   llciiiolo 

•  Hohhs  ,•.  11.  n.  Co.,  L.  11.  10  Q.  li.  Cans,.. 

177;  Jaek.s(.u  r.  Adams,  !»   Mass.   484;  "  I'.laneliard  /•.  Ely,  21   Wciid.  ;]1L'; 

0  Am.  Due.  'J4;  liuad  v.  t^uattiebaum,  34  Am.  Dec.  230. 
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>  nned   m   a  m.ll   cannot  be  recovered  as  dnnia^es  for 
bleach  of  contract  by  the  niill-owner  to  beat  the    i^".    a 
particular  time,  wliich  was  before  the  mill  u-      In       V 
Tn  an  npfi'nn   fr^,.  n      i  ,  ^  ^^'^'^   hurned.^ 

..1  a  1  agent,  the  value  of  articles  stolen  from  ll,e  safe  bv 
burglars  .s  not  recoverable.'  In  an  aetio,.  f„r  Llaeh  7f 
.n  agreement  "to  put  a  harvester  in  Hrst-elnss  ord  to 
nable  tbe  owner  to  cut  and  bind  bis  grain  Iber  „i  1,  " 
.la.nages  from  loss  of  crops  by  reason  of  not  bavi  I  L 
■nacbme  m  condition  to  cut  and  save  then  ":  ^o 
remote.'    In  an  action  for  a  breach  of  a  contr.  ot    n      n 

::  :r:Sor  '^t  -'-  ''-^^^  ^^ 

contiact  a  right  of  way  to  tbe  timber,  tbe  cost  of  <„„ 
s.n.ctn,g  a  road  to  it  is  not  an  elcmen't  of  d  m le  -  ^ 
OSS  resulting  to  tbe  vendee  in  a  contract  of  e^toJl 
fa.Iure  to  reahze  upon  a  contract  with  a  third  p  r  ,. 
winch  was  kn.wn  to  tbe  vendor  at  the  time  of  ife  ;  i  ' 
1.  too  remote  to  be  recovered  as  dan.ages  fro„>  the  L  1; 
for  a  delay  an  dehvering  the  goods,  although  the  d    "^ 

cout.act.       There  is  no   connection    between  a  brol-en 

.....od  .om  ano,bc^e:!use  ;i::tt;rzst;::ii': 
":us:es:::t:rxt::;t  -  •---  ™.^ 

r         11     1  '^^JU^LU,    uncieov    loss    Oll'Jllid     1,\     V  IT  1  I      ,\ 

'Asho  V.  Do  R().ssett,  5  Jones   "<)')•        f>  t?,.;      i        i  .„ 
A,„.  It..,,.  I  -^''  ^-  ^^''^-  ^SO:  •>!        "  Mcduv...... ,..  L,„.i..,  DO  I'a.  St.  2.31. 

'  ^M.Hkey  ..  01...CU    12  0     U  c,    S'.'^";;  ^' ■-''=•  "^  ^^'  L-  in,.  Cn.  r.  R.  R. 

Lo.,  .0  L..ua.  205;  05  A....  D,..c.  571. 
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the  lessee  lost  the  anticipated  receipts  of  the  performance. 
Held,  that  the  sickness  of  the  performer  was  too  remote  to  ])e 
the  subject  of  damages:  Academy  of  Music  v.  llackett,  2  Hilt. 

§  2620.  Intention  of  Parties.  —  The  damages  recover- 
able for  a  breach  of  contract,  while  they  are  restricted  to, 
may  also  include,  such  matters  as  both  parties,  in  iiiaking 
the  contract,  might  reasonably  expect  to  be  the  conso- 
quonce  in  the  particular  case;  and  in  regard  to  which, 
therefore,  they  must  be  taken  to  have  intended  to  con- 
tract.^ TV  us  it  was  held  that  a  planter  is  entitled  to 
recover  damages  for  loss  of  crop  and  extra  wtiges  paid  in 
consequence  of  the  delay  through  the  fault  of  the  nuuiu- 
facturers,  but  without  any  bad  faith  or  fraud  on  their 
part,  in  putting  in  operation  a  sugar-mill  and  steam- 
engine,  which  the  manufacturers  undertook  to  build  and 
put  up  on  the  plantation  of  the  planter  within  a  certain 
time,  where  it  was  evident  that  it  entered  into  the  con- 
templation  of  the  parties  that  the  mill  and  engine  wore  to 
grind  a  certain  crop  of  sugar-cane.^  So  where  a  landlord 
agreed  in  a  lease  of  a  farm  to  repair  the  fences  so  as  to 
secure  the  crop,  and  failed  to  do  this,  and  cattle  Ijruko  in 
and  injured  the  crops,  it  was  held  that  he  was  liable 
therefor.* 

§2621.  Damages  for  Injuries  to  Feelings.  —  Thr  gen- 
eral rule  in  actions  for  breach  of  contract  is,  tliul  no 
damages  can  be  awarded  for  mere  disappointnunt,  nv 
injury  to  the  feelings,  or  vexation  of  mind,  cuusod  liy  (lie 

'  Leako  on  Contracts,  104G.      "The  parties,  at  the  tiino  they  ni;iilc  the  cnii- 

(laniages  in  respect  of  a  Ijreach  of  con-  tract,   as   tlie   pro))al)le    ru-<ult  <if  tlii.' 

tract  sliould  he  eitlier  such  as  fairly  lircach  ot  it  ":  flaiUcy  v.  J>a.\iiiil:ilL', 'J 

and    reasoiiahly    may    lie    comsiiU'reil  Ex.  .S41. 

arising  naturally,  that  is,  aoconiiuj^  to         '■'  (ioodloe  ?".  Rogers,  0  La.  Aim.  lM); 

the  usual  course  of  thiiii^s,  from  such  61  Am.  Dec.  'JO.l. 
breach  of    contract  itself,   or  such  as         ^  Culver  y.  Hill,  OS  Ala.  Oil;  4-1  Am. 

may  reasonably  be  supposed  to  have  Rep.  134. 
been    iu    the    coutemplatiou    of    both 
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hreaoh.*     But  the  contract  to  marry  is  an  exception  to 
til  is  rule.^ 

i$  2622.  Damages  for  Personal  Inconvenience.  —  Per- 
sonal trouble  and  inconvenience  is  a  proper  su!>ject  of 
damage  when  caused  by  a  breach  of  contract.* 

§  2623.     Future  and  Probable  Losses  — Profits.  — Dam- 
ages may  bo  claimed  and  assessed  not  only  iu  respect  of 
the  loss  in  fact  accrued  at  the  time  of  action,  but  also  for 
all  the  prospective  and  probable  loss  which  it  is  reasonably 
certain  will  happen  in  future.''     Profits  are  recoverable 
where  their  loss  is   the  natural  and  necessary  resnlt  of 
the  breach;^    where,  as  has  been  sai<l,  their  loss  results 
directly  from  the  breach  of  the  contract  itself,  or  is  such 
as  might  reasonably  bo   supposed   to   have  been   in  the 
contemplation  of  both  parties,  at  tlie  time  of  the  making 
of  the  contract,  as  the  result  of  non-j)erformance,  provided 
that  the  profits  to  be  compensated  for  are  such  as  are  ca- 
pable of  being  ascertained  by  the  rules  <»f  evidence,  to  a 
reasonable  degree  of  certainty."     One  who,  without,  fault 
on  his  part,  has  been  prevented  by  the  other  party  to  a 
contract  from    performing  labor  under  it,  may  recover 
damages  based   upon  his  prospective   profits,  where  they 
can  be  proven.''     On  the  breach  of  an  executory  contract 

'  Houston  etc.  R.  R.  Co.  v.  Shirley,  17  Fed.  Rop.   "iSi;    (ri-ndiidi  >:   Hul  - 

34  Tux.  liio.     ^1  Wccof  <!<inseiii  iictioiis  hard,  51  Mich.  (iH;  \\'isiu'!    r.   Barher, 

of  tort;  Haniliu  r.  R.  U.  Co.,  1   Hurl.  10  Or.    :?42;     Faitchild    >-.   Ko-LT.i,  X'J 

&  N,  408.     Sue  Title  Torts   iu   (Jen-  Minn.  Sr.'.);  Donnell  r.   J(,ii(;s,  17  Ali. 

eral.  GSD;    o'J  Am.   Dec.    11)4.     A  party  nv 

-  Berry?".  Da  Costa,  L.  R.  1  ('oni.  P.  covering    for  hroach  of    a  contract  is 

331;  Fro«t  v.  Knight,  L.  R.  7  Kx.  IIG.  entitlecl  to  the  profits,  however  large, 

Siee 'Uf^j^,  Title  Hushand  aiul  \Vifc.  whicli  lie  would  have   reilizud  there- 

3  H"hh.s  r.  R.  R.  Co.,  L.  R.  10  Q.  R.  from:     Hitchcock     v.     (lalvcston,     ^ 

111;  Lord  Manners  v.  Johnson,  L.  R.  Wood-^.  L'S7. 

1  Ch.  Uiv.  073.  «  Wolcotti'.  Mount,  3fi  X.  .T.  L.  202; 

*  Leake  on  Contracts,  1048.  18  Am.  Rep,  4;W;  P.S  N.  J.  L.  4!)0:  20 

*  Hoy  I',  (rronohle,  34  Pa.  St.  0;  75  Am.  Rep.  4"J."i;  W  ikeinan  /•.  Wlieeler 
.\m.  Dec.  028;  Simmons  i:  Brown,  5  and  Wil-^on  S.  M.  Co.,  101  N.  Y.  205; 
li,  I.  299;  73  Am.  Dec.  GO;  Atlams  54  Am.  R'li.  070;  Mi^s.  etc.  Room  Co. 
Ex.  Co.  V.  Egljert,  30  Ra.  St.  300;    78  v.  I'rinee,  34  Minn.  71. 

.\iii.  Dec.  382;  Field r.  U.  S.,  10  Ct.  of        '  United  States  v.  Bchan,  110 U.  S. 
I'l.  434;  Pitts.  Steel  Co.  v.  Hinckley,     538. 
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for  erecting  a  building,  the  contractor  may  recover  as 
damages  the  profits  he  would  have  realized  if  he  had  been 
allowed  to  complete  the  contract.'  So  on  the  breach  of  a 
contract  made  for  the  engraving  and  printing  of  certain 
bonds,  it  was  held  that  plaintiff  was  entitled,  as  dam- 
ages, to  reasonable  compensation  for  work  done,  to  repay- 
ment of  all  money  expended  for  defendant  on  account  of 
the  contract,  and  to  prospective  profits,  with  interest.^ 

But  though  damai        recoverable  for  a  breach  of  con- 
tract include  profits  which  the  plaintiff  certainly  would 
have  realized  but  for  defendant's  default,  yet  speculative 
or  contingent  profits  are  not  recoverable;^  nor  loss  of  prof- 
its  or  other  damages  arising  out  of  collaterr.1  undertakings 
entered  into  on  the  faith  of  the  contract.*    On  breach  of  a 
contract  to  construct  a  levee  for  the  purpose  of  reclaiming 
sw'amp-land,  the  loss  of  possible  profits  under  a  lease  of 
the  land  executed  by  the  plaintiff  without  the  defendant's 
knowledge  after  the  breach  of  the  contract  is  not  recover- 
able;'^   nor   on    a  breach  of   contract  to  repair  the  ma- 
chinery of  a  cotton  factory  are  the  prospective  profits  of 
the  cotton  factory  recoverable;^  nor  on  jreach  of  a  contract 
to  furnish  the  materials  and  construct,  two  boilers,  "com- 
plete and  all  connected  in  the  mill"  of  the  purchaser  by 
a  specified  date,  the  contract  not  showing  the  purpose  for 
which  they  were  to  be  used,  and  there  being  no  proof  of 
the  existence  of  the  other  conditions  necessary  to  tb  •  use, 
can  there  be  recovery  for  possible  profits  from  such  a<e, 
although  the  party  in  default  knewthe  intended  j)ur|M>.-!e,' 
nor  on  breach  of  a  contract  for  building  a  flume  can  there 

'  liiiyil  V.  \ieighan,  48  N.  J.  L.  404.  ■*  M.isterton  r.  Mayor  of  Urnnklyn,  7 

''  Kjjndiill  "i-auk  Note  Co.  r.  Sinking  Hill.  tU:   4'2  Am.    l»ec.   .38;  Jluiuer  i. 

Fuinl  C'omin  -s.  79  Va.  oli:?.  Woo.l,  Iti  liaib.  SNJ. 

^  (h-iUiii  i:.  Colver,  lb  N.  Y.  4S9;  G9  ^  Wali.ice    v.  All  Sam,  71    I'al.  1117; 

Am.  I'oi;.   71S;    Mullrow  v.  N orris,  2  60  Am.  Rep.  584. 

Oil.  74:  ;")(;  Am.  Dec.   :U;5;    Bergoa  r.  "Cowfta   Falls   Mfg.  Co.  r.  Unufors, 

New  (J.Uiaa.-j,  S.j  La.  Aim.  ,rj:5;  .lonea  19    (xa.    41(5;    Go  Am.    1  >ce.  (iO-      !>«-''-' 

V.    N.'throp,    7  Col.     1;     H  u-wooil    /'.  Fle^jiinu'  >'.  IJuck,  48  Pa.  St.  "  '" 

TaiMi"  I.  i!  Spears,    ')'.Hi:    Ali:^  v.    Mc-  Mi-lvimiou    v.    .Mrl'^uMu,  4S  -Mitli. 

LbiUv  ^i>  ^iiuli.  i^H:  lOU;  i2,  Am.  Rep.  458. 
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he  recovery  for  loss  of  profits  of  a  mill  which  the  other 
party  was  thus  prevented  from  erecting;*  nor  on  breach 
of  a  contract  to  adjust  a  raker  to  a  reaping-machine 
according  to  contract  are  damages  for  loss  of  part  of  the 
crop  recoverable.'^  The  supposed  profits  which  an  agent 
might  have  realized  from  tlie  sale  of  goodj  during  tlie 
unexpired  term  of  a  contract  broken  by  the  principal  are 
specuhitive,  and  not  an  element  of  damage  in  an  action 
for  the  breach."  And  anticipated  profits  on  the  sale  of 
goods  purchased  will  not  be  allowed  in  an  action  against 
the  vendor  for  failure  to  deliver  the  same,  where  the  ven- 
dor notified  the  purchaser  promptly  of  his  refusal,  and 
where  no  reason  is  assigned  w:*y  the  purchaser  could  not 
iiave  bought  the  same  class  of  goods  immediately  in  the 
same  market.* 

Illustrations. — A  promised  to  procure  B  the  command  of  a 
sliip.  Held,  that  A  was  entitled  to  recover  the  full  vahio  of  the 
coininand,  though  liable  to  dismissal,  the  prol)ability  being  tliat 
lie  would  have  continued  as  master:  Richardson  v.  Millitih,  2 
bing.  229.  A  commercial  traveler  was  engaged  to  serve  for 
tliree  years  at  a  commission  upon  the  orders  for  goods  obtained 
l)y  liim.  Held,  that  he  was  entitled  to  chaim  compensation  for 
the  loss  of  commission  by  the  abandonment  of  the  business 
before  the  end  of  his  term:  In  re  Patent  Floor  Cloth  Co.,  41  L.  J. 
Ch.  476.  Defendant,  an  advertising  agent,  sold  to  plaintifF  space 
in  newspapers  to  sell  again.  Held,  in  a  action  for  breach  of 
contract,  that  i)]aintilF  was  entitled  to  the  protit  that  he  would 
have  received  from  responsible  parties  to  whom  he  had  sold  the 
space;  Huhhard  v.  Rowcll,  51  Conn.  423.  An  express  company 
failed  to  deliver  architectural  plans  by  which  the  sender  was 
prevented  from  competing  for  a  premium.  Held,  that,  for  the 
loss  of  o{)portunity  to  compete,  the  sender  may  recover  dam- 
ages: Adinm  Ex.  Co.  v.  Eijhert,  80  Pa.  St.  3G0;  78  Am.  Dec. 
3.S2.  A  had  a  contract  with  the  United  States  to  erect  a  public 
building  of  sandstone;  Congress  ordered,  afterwards,  that  the 
building  should  be  of  marble,  and  A  stopped  work.  Held,  that 
he  was  entitled  to  prospective  profits  on  his  contract:  Srlmcidcr 
V.  United  States,  19  Ct.  of  CI.  547.     Defendants  contracted  to 

'  Hriilges  v.  Laiiham,    14  Neb.  3G9;         '  Union  Refining  Co.  v.  Barton,  77 

45  Am.  Rep.  121.  Ala.    148. 

'  Fuller  V.  Curtis,  100  Ind.  237;    50        *  Barker  v.  Mauu,  5  liush,  G72;    96 

Am.  Rep.  780.  Am.  Dec.  373. 
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purcliase  for  plaintiff  on  Ivis  specificntioiis  all  the  material 
required  for  use  in  oj)erating  his  factory,  but  failed  to  do  so. 
Held,  that  the  estimated  net  jjrofits  of  the  operation  of  the 
factory  during  the  time  it  was  idle  in  C(jnse(iuence  were  proper 
elements  of  damage:  Taff  v.  Tirde,  55  Iowa,  870.  PlaintifV, 
under  his  contract  with  defendant  to  sell  for  eight  months,  was 
to  have  a  precentage  on  sales.  Defendant  refused  to  let  plain- 
till'  sell.  Held,  that  a  precentage  on  sales  which  it  was  proh- 
ahk;  that  plaintiff  might  have  made,  determined  on  conjecture 
wholly,  was  too  speculative  to  be  made  an  element  of  dam- 
ages: Brlijhaviv.  Carlish,  78  Ala.  243;  50  Am.  Rep.  28.  Plain- 
till"  agreed  to  sell  goods  for  defendant,  to  jjrocure  a  team  an(l 
other  necessary  means  for  the  business,  and  to  devote  all  his 
time  to  it;  and  defendant  agreed  to  furnish  him  all  the  goods 
he  could  sell  at  a  price  below  the  retail  price.  Defendant 
failed  to  furnish  the  goods.  Held,  that  })lainti(f  could  recover 
only  the  value  of  the  time  lost  as  a  result  of  the  breach,  ainl 
his  reasomible  expenditures,  but  not  the  profits  he  might  liave 
made  had  the  goods  been  supplied  as  agn^cd:  Hoicc  Machine  Co. 
V.  Bryson,  44  Iowa,  159;  24  Am.  Rep.  735. 

§  2624.  Assessment  of  Damages  Conclusive  —  Subse- 
quent Damages  from  Same  Cause  not  Recoverable.  — 
When  the  damages  have  been  finally  assessed  in  an  ac- 
tion, the  amount  is  conclusive,  and  no  future  loss  subse- 
quently arising  from  the  same  cause  can  be  made  tlie 
ground  of  a  new  action.'  So  if  the  action  be  barred,  a^ 
by  lapse  of  time,  or  by  a  satisfaction  or  discharge,  all 
claim  for  damages  subsequently  arising  from  the  same 
cause,  although  then  existing  only  in  probability,  is  also 
burred  with  the  action.^  One  who  has  failed  to  recover 
all  the  damages  occasioned  him  by  a  single  breach  of  a 
contract,  because  he  did  not  properly  declare  for  a  ])ortiuii 
of  them  in  the  first  suit,  cannot  maintain  a  second  suit 
for  the  recovery  of  such  portion.'^  The  party  injured  !:: 
entitled  to  recover  for  all  damages  previous  to  the  trial. 
whenever  it  can  be  shown  that  the  injury  is  contiiiU(»u> 
in  its   nature.*     When  there   has   been  a  total  bieach  uf 


'  Gibljs  V.  Cruikshank,  L.  R.  8  Com.         »  Morey  v.  King,  51  Vt.  ."iSS. 
P.  454.  *  I'uckett    v.     Smith,   5    fcitrob.   2(3; 

a  Howell  v.  Young,  5  Barn.  &  C.  259.     53  Am.  Dec.  OSG. 
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onntmotlljo  pl„i,„|fr  ,„,,,,  ir  ,,„  ^^^ 

;  '-'  '  -'    'l-„„g,..,  n„.  the.  future  as  well  ns  th^^  ,"t 

•-HHI  wl,eu  the  nctiou  is  brought  nud  the  s^.it    s  ,,■  T 
cm    K,  .-ocovore,!  i„  .u,  aetiou  f.,.-  a  hroael,  „f  e„,    ,-„        - 
«•  -■•I":'-  «l.erc  lu>s  hoeu  such  a  broach  of  the  eo      '    t  2 
-  l.""-«  the  ,.laintiir  to  treat  it  as  entirely  pu     j  „'," 
t'lid  to  the  contract.''  ^  '■  "^'^"^  '"^ 

§  2625.     Exception  -  New    Cause    of   Action  -  l>,at 
(lu.nagos  cannot  be  assessed  in  respect  of  any  nnUtor  th. 
would  be  ground  for  anew  cause  of  action;  L  in  se 

oi  a  contnuung  breach  of  a  convenant  to  keep  » 
lu  repan-,  no  dan.age  can  be  given  in  respec/  of  t  e 
probable  con  inuance  of  the  breach;  but  the  damage  for 
a  continued  breach  must  be  sought  in  a  new  action,  to 
which,  therefore,  the  judgraent  recovered  in  a  for  ner 
action  inchKhng  damages  for  the  breach  up  to  the  tin.e 
of  that  action  only,  would  be  no  bar.^ 

§2626.     Expenses   of  Promisee   Carrying  out  Broken 
Contract,  when  Recoverable. -If  the  party  bound  to  per 
iurni  a  contract  do  not  perform  it,  the  other  party  may 
supply  the  performance  as  nearly  as  he  can,  and  charge 
as  damages  the  reasonable  expense  incurred  in  so  doin^ 
iuis  da,nages  for  breach  of  a  contract  to  sell  goods,  where 
the  purchaser  could  have  supplied  the  like  goods  in  the 
same    market,  would   include    the   purchaser's   necessary 
expenses  and  compensation  for  his  time  and  trouble'm 
making  the  purchase  and  any  advanced  price  ,vhich  he 
was  forced  to  pay.^ 


'  Tipiiin  1).  Ward,  5  Or.  4,10. 

''  Romelee   v.   Hall,  31    Vt.  582-  76 


Am.  Dec.  140.  a        i>       o-o 

^Coward  ..  Gregory.  L.  R.  2  Com.        "'  ^"'-  ^'^' 
i.  lo3. 


*  Leake  on  Contracts.  ]0,")0. 

-  Jiaikor  ,'.    Mauu,  5  Busli,  672;  96 
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^  2G27.  Nominal  Damages  Always  Recoverable  for 
Breach  of  Contract.  —  Every  Itroach  of  contract  bciii^r 
an  infringonicMit  of  u  right  imports  sonic  dainagc  in 
law,  consc(iuontly,  if  a  plaintiff  succeed  in  ostablisliint;  u 
breach  of  contract,  but  fail  in  showing  any  appreciaMi 
damage  in  fact,  he  is  nevertheless  entitled  in  law  lu 
judgment  for  nominal  damages.' 

§  2628.  Damages  on  Contracts  for  Sale  of  Goods  - 
Against  Buyer  for  not  Paying  Price.  —  lu  an  action  for 
tiio  price,  the  amount  recoverable  is  that  fixed  in  tho 
contract;  and  if  no  price  bo  fixed,  it  is  the  value  of  the 
goods  at  the  time  of  delivery.  Tho  damages  for  detiiin- 
ing  the  price  beyond  the  day  of  payment  are  nomiuid, 
unless  interest  be  recoverable  by  way  of  damages." 

§  2629.  Against  Buyer  for  not  Accepting  Goods  Sold. 
—  Here  the  measure  of  damages  is  tho  dillerence  belwceu 
the  contract  price  and  the  market  price  of  similar  goods 
at  the  time  they  ought  to  have  ]'?en  accepted.''  Tiie  jsclkr 
may  bring  his  action  for  breach  of  the  contract;  or  he 
may  sell  the  goods,  and  recover  as  damages  the  difrercnco 
between  the  contract  price  and  the  price  for  which  tliey 
were  sold  in  good  faitli.*  On  a  refusal  to  take  goods  .sold 
at  auction,  the  measure  of  damages  is  tlie  difference  be- 
tween the  price  at  which  they  were  knocked  down  and 
the  price  obtained  upon  a  resale  of  theni.^     But  this  is 


'  Heicliew  v.  Hamilton,  4  (T.  rJreenc, 
317;  «1  Am.  Doc.  I'J'J;  First  National 
Bank  i:  Tul.  Co.,  .SO  Ohio  St.  .55,j;  '27 
Am.  lli-'p.  485;  Fulkuraon  v.  Eads,  19 
Mo.  Ai>i).  ()-20. 

^  Leake  oil  Contracts,  1057;  Hill  v. 
Hill,  1  N.  J.  L.  '201 ;  1  Am.  Dec.  '206. 
See  Brownlee  i'.  Bolton,  44  Mich.  218. 

^  Rliodcs  0.  Cleveland  llolling  Mill 
Co.,  17  Fed.  Rep.  4'2(i;  McNaughter 
V.  Cassally,  4  McLean,  S.'JO;  Mann  v. 
United  States,  3  Ct.  of  CI.  404;  Wiiit- 
more  n.  Coats,  14  Mo.  9;  Rand  r.  White 
Mountains  K.  R.  Co.,  40  N.  IL  7i);  An- 
drews I'.  Hoover,  8  Watts,  23'J;  Gausou 


V.  Madigan,  13  Wis.  67.  And  uii;if- 
fected  by  his  previous  notice  tn  tlit 
seller  that  lie  will  not  accept  thi>  jiinp- 
erty  unless  the  seller  choo.si^*  tliiu 
to  terminate  the  contract:  Kihii.sh  .■ 
Young,  108  111.  170;  48  Am.  1!.  j).  ."ilS. 

*  Saladin  v.  Mitchell,  45  111.  7'.»;  ('(...k 
V.  Brandei.s,  3  Met.  (Ky.).')55;  .M,u'.-:hall 
V.  Piles,  3  Bush,  '249;  Girard  r.  Ti-uirt, 
5  Serg.  &  R.  I'J;  'J  Am.  Dec.  IVJT:  I'ol- 
Ion  V.  Le  Roy,  10  Bosw.  38;  30  N,  Y. 
549. 

*  Girard  v.  Taggart,  5  Scri,'.  iV  K. 
19;  9  Am.  Dec.  327;  Anlicoiii  r.  .^niith, 
2  Peur.  &  W.  211;  21  Am.  Dec.  4;i7. 
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not  always  conclnsivo,  the  real  measure  of  (lamap;es  hr^ing 
as  in  olher  eased  of  refusal  to  ac('(!|>t.  The  resaU^  is  (  vi- 
dene(!  of  what  the  goods  were  actually  worth,  but  the  jury 
are  not  bound  by  it.'  Where  a  person  orders  an  article 
to  be  nninufactured  of  a  certain  size  and  kin<l,  fctr  a 
slipidated  price,  upon  refusal  of  the  purchaser  to  accept 
it,  the  manufacturer  may  recover  the  contract  price." 

^  2630.  Against  Seller  for  not  Delivering  Goods.— 
In  an  action  against  the  seller  for  not  delivering  th(> 
goods,  the  measure  of  damages,  the  price  rcMiiaining 
unpaid,  is  the  dilference  between  the  contract  pi'ice  and 
the  market  value  at  the  time  appointed  for  dcliveiy.' 
Where  the  price  has  been  i)aid,  it  has  been  held  that  the 
plaintitf  may  recover  the  highest  nuirket  price  between 
the  day  fixed  for  delivery  and  the  time  the  suit  is 
brought,  if  there  has  been  no  unreasomible  delay  in 
bringing  it,'*  or  even  to  the  time  of  rendering  judgment.'' 
On  the  breach  of  a  contract  to  furnish  goods,  when  simi- 
lar goods  cannot  be  purchased  in  the  market,  the  measure 
of  damages  is  the  actual  loss  sustained  by  the  purchaser 
by  reason  of  the  non-delivery.^     On  breach  of  a  contract 

'Andrews    v.    Hoover,    8     Watts,  din,  31;  3  Am.  Dec.  722;  Caldwill  r. 

i'30.  Heed,  Litt.  Sd.  Cms.  lUiC;  12  Am.  Dec. 

■'  l^ookwaltcr  r.  Clark,  11  Biss.  12(1;  314;   Dey  r.  Do.v,  ',)  Wend.  12!);  24  Am. 

Ballciitiue  (\  Rohinson,  40  I'a.  St.  177.  Dec.  1:17;   Dans  c.  Fioltllcr,    12  N.  Y. 

Hut  when  an  artist  prepares  a  statue  40;  Gl   Am.  Dec.  IIU);  Cannon  c.  i''<>l- 

or  iiictiire  of  a  particular    person    to  soni,  2  Iowa,  101;  03  Am.    Di'c.   474; 

order,  or  a  mechanic  makes  a  .specitic  In<frain  v.   Rankin,   47    Wis.    tOii;    32 

artiile  in  his  line  to  order,  and  after  a  Am.    Dec.   7t)2;  M;iisli  v.  Mcl'Morson, 

piuticnhir  measure,  pattern,  or  style,  1J.5    U.   S.   70l>;    CuUen   v.    Burns,  37 

or  fur  a   particular    use   or   purpose,  Ohio  St.  23(i;  Capen  r.  Glass  ('.]..  I().'> 

when  he  has  fully  performed  his  part  HI.  IS.");   Hill  v.  Chipman,  .5!i  \\'ls  211; 

of  the  contract,  and  tendered  or  offered  Stevens  r.  I^yford,  7  N.  H.  ',\>'i')\  Rose 

to  deliver  the  article    thus    nianufac-  r.  Bozcnian,  41  Ala.  ()78;  Smitli    ■.  I>un- 

tured  according  to  contract,  and  the  lop,  12  111.  1S4;  Tlionipson  r.  Howes, 

vendee  refuses  to  receive  and  pay  for  14  lia.  Ann.  45;  Williams  r.  ^VllOll,  Hi 

tlie  same,  he  may  recover  as  damages,  Md.  220;  McKniglit  ?'.  Dunlop,  o  X.  Y. 

iu  an  action    against   the  vendee    for  537;  55  Am.  Di'c.  370. 

broach  of  the  contract,   the  full  con-  ■'Cannon  r.  Folsom,  2  Iowa,  101;  03 

tract  price  of  the  manufactured  arti-  Am.   Dec.  474;  Myer  v.  Wheeler    '"j 

cle:  (Jordon  v.  Norris,  49  N.  H.  37G.  Iowa,  370. 

"Gainsford  v.  Carroll,  2  Barn.  &  C.  ^  Brashacr  v.  Davidson,  31  Tex.  i„j; 

624;  Startup  v.  Cortazzi,  2  C'romp.  M.  98  Am.  Dec.  525. 

k  II.    KiJ;    Williams  v.    Reyn(dds,  G  "Culin  r.  Woodbury  Glass  Works, 

Best  &  S.  495;  Pope  v.  Campbell,  Har-  108  Ta.  St.  220, 
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to  sell  fruit  on  the  trees,  the  measure  of  damages  is  the 
market  price  at  the  orchard,  or  if  there  be  no  market  price 
there,  the  price  at  the  market,  less  the  cost  of  taking  it 
there,  if  the  vendee  was  ready  to  take  it.'  On  breach  of  a 
contract  for  the  sale  of  costly  personal  property  to  be  used 
for  manufacturing  purposes  at  a  distant  place,  transporta- 
tion to  which  is  diflicult,  and  there  is  no  market  value  at 
the  place  of  delivery,  it  may  be  estimated  by  deducting  the 
cost  of  manufacturing  and  the  price  of  the  raw  material 
from  the  market  price  of  the  manufactured  article.^  On 
breach  of  p  contract  to  deliver  goods  purchased  for  a  for- 
eign ■>.  rkct,  the  intended  place  of  sale  being  known  to 
the  veiicir.^  and  it  beiug  impossible  to  discover  the  infe- 
riority complained  of  until  the  goods  reach  their  destina- 
tion, 11  c  uicasure  of  damages  is  the  difference  between 
the  market  price  of  the  goods  contracted  for  at  the  date 
of  the  arrival  and  the  price  realized  for  the  goods  deliv- 
ered, with  costs  and  expenses  of  sale.^  The  measure  of 
damages  on  breach  of  contract  to  furnish  freight  to  be 
transported  by  the  plaintiff  for  a  stipulated  sum  is  the 
actual  loss  to  the  plaintiff,  and  not  the  contract  price; 
and  the  defendant  may  reduce  the  damages  by  showing 
that  the  plaintiff  received  freight  from  others  in  lieu  of 
that  which  the  defendant  failed  to  furnish,  or  by  proving 
in  any  other  way  that  the  injury  was  less  than  the  con- 
tract price.* 

The  damages  must  be  measured  by  the  full  market 
value,  although  the  goods  have  become  greatly  enhanced 
in  value  since  the  sale  by  the  discovery  of  a  peculiur 
quality  in  the  goods  that  was  before  unknown.*  The 
buyer  cannot,  in  general,  claim  increased  damages  for 
the  loss  of  profit  on   a  resale  of  the  goods  at  a  price 

'  Dalmvich  V.  Enieric,  12  Cal.  171.  *  Shannon  v.  Comstock,  '21   Woii.l. 

■^  EfjuitaLle  Gas  Light  Co.  v.  Haiti-  457;  M  Am.  I)  j.  202. 

more  Coal  Tar  etc.  Co.,  65  Mil.  T,i.  "  Josliii^  v.  Irvine,  0  iiurl.  &  N.  51.!; 

»  Camden   Consolidated   Oil   Co.    v.  30  L.  J.  Ex.  78. 
Scbleus,  59  Md.  31;  43  Am.  liep.  637. 
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damages  for 
ds  at  a  price 


higher  than  the  market  price  at  the  time  appointed  for 
delivery;'  nor  for  his  trouble  and  expense  in  procuring 
the  contract  to  be  made-  nor  for  damages  for  delay  in 
business,  caused  by  the  non-delivery  of  the  articles;  nor 
for  expenses  incurred  in  attempting  to  procure  them/ 
IrLusTuATroNg._A  agreed  to  deliver  coal  from  his  mine  to 

contract  price  and  the  market  price  at  the  place  of  ddiverv 
with  cost  of  transportation  added  was  the  measure  of  (hu  a^es- 
Joknsony  Alien,  78  Ala.  387;  56  Am.  Rep.  34.  A  Jont r  c Ur 
promised  to  deliver  wheat  at  a  certain  tini?,  bu   did  no     1     .^ 

sued      Held,  that  damages  for  failure  to  deliver  it  were  to  be 

§  2631.    Where  Goods  are  Bought  for  Specific  Purpose. 

-  Phe  measure  of  damages  for  breach  of  a  contract  to 
deliver  articles  for  a  certain  purpose  is  the  difference  be- 
tu-een  their  value  as  furnished  and  as  contracted  for  ^    So 
where  the  goods  are  contracted  for  for  a  special  us.,  known 
to  the  seller,  he  is  liable  for  any  loss  occasioned  bv  their 
not  being  supplied  at  all,  or  by  their  failing  to  sati^^fv  the 
intended  use.    On  a  breach  of  warranty  on  a  sale  of  an  en- 
gnie  to  be  used  in  elevating  grain  at  a  warehouse,  the 
warrantee  is  entitled  to  recover  of  the  warrantor  such 
damages  as  naturally,  according  to  the  usual   course  of 
tilings,  would  result  from  the  breach;  and  the  necessary 
expense  incurred    by  the   warrantee  in   putting  up  said 
engine  would  be  such   natural  damages.     So, 'also    the 
expense  incurred   in  handling  and  storing  grain   wO.ile 
rymg    to    work   the   engine,  which    proved    a    failure « 
Upon  the  sale  of  garden  or  vegetable  seeds  with  warrantv 
either   express  or  implied,  as  to  kind,  and    the  vendc^r 

i^iH  Q  Vo^'''  '  ^''  *  «•  /  «t-k,  "•  Alfonl,  49  Tex.  '2,0;  Da- 

I  Stevens  ,-.  LyfonC  7  N.  H.  .300.  Do.."s87     '   ^  ^''  ^^'■'""''  ^^"^^  ^^  ^"'• 

A.a^  'iS  '^^l!:i^!^^:::t^%Z  '  l^^^^ko^ear,  8  Or.  209. 
Lo.  j;.  riiiUips,  04  Wis.  336, 
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knows  ilie  use  to  be  made  of  the  seeJs,  he  is  liable,  in  ca=:o 
they  are  not  of  the  kind  warranted,  for  the  ditfortMue 
in  value  between  the  value  of  the  crop  actually  prodiiccl 
and  of  the  crop  which  would  have  been  produced  by  tlio 
seeds  as  warranted.'  A  dru^^gist,  who  on  being  applied  to 
for  Paris  green,  knowing  that  it  is  required  for  kill- 
ing  cotton-worms,  delivers  an  inferior  article  as  Viwh 
green,  although  in  good  faith,  and  without  exprei^.s 
warranty,  is  liable  in  damages  for  the  failure  of  the  crop 
caused  thereby,  and  the  measure  of  damages  h  the  value 
of  the  crop  just  before  its  destruction,  with  the  co-t  of 
the  compound  and  its  preparation  and  application,  and 
interest  on  the  moneys  thus  expended.^ 

But  the  contractor  is  not  liable  for  the  loss  due  to  tlie 
special  purpose  for  which  the  article  was  intended  to  l)e 
used,  of  which  he  was  ignorant,  or  with  reference  to  wliich 
he  did  not  contract;  as  where  the  article  was  required  to 
comj)lete  the  repairs  of  a  machine,  of  which  he  was  not 
aware,  it  was  held  that  he  was  not  responsible  for  the  loss 
caused  by  the  delay  in  working  the  machine,  because  he 
did  not  contract  with  reference  to  that  purpose,  nor  was 
it  within  his  contemplation  in  contracting.** 

Illustuations.  —  An  action  was  brought  for  beach  of  war- 
ranty of  a  ship's  cable.  Held,  that  the  daiiiages  recoverable 
were  the  value  of  an  anchor  which  the  cable  was  made  and  in- 
tended for  holding,  and  which  was  lost  through  a  defect  in  tlu'  ca- 
ble: liorrndaile  v.  Brunton,  8  Taunt.  535.  An  action  was  l)roiight 
against  a  gas  company  for  providing  a  defective  pipe,  under  a 
contract  to  supply  the  plaintiff's  premises  witli  gas.  The 
plaintiff  was  held  entitled  to  recover  the  damages  caused  by  an 
explosion  of  gas  that  had  escaped  and  was  set  on  fire  tliroiiLrh 
the  negligence  of  a  person  approaching  it  with  a  light:  liar. 

'  Wolcotti).  Mount,  3G  N.  J.  L.  262;  cliuling  prospective  profits,  IJutlcr  v. 

13  Am.  Hup.   438;  .S8  N.  J.  L.  4<J(;;  20  Mooro,    G8    Ga.    780;    45    Am.   ilvv. 

An..  Kep.  425;  Wliite  i-.  Miller,  71  N.  508. 

Y.  118;  27    Am.    Kcp.   13;  78   N.   Y.  ^  Jones  v.  George,  01  Tex.  :UJ;  4iii 

3t»3;  34   Am.  Rup.   544.     But  see,  as  Am.    Rep.  280;  50   Tex.  14'J;  4J  Am. 

holding  that  the  measure  of  damages  Rep.  (iSD. 

ia  the  purcliase-money  with  interest,  '"  I'ortman  v.  Middleton,  4  Com.  B., 

and  the  ex^eusu  of  cultivutiuu,  not  iu-  N.  b.,  'i'2'2. 
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rows  V.  March  Gas  Co.,  L.  R.  5  Ex.  67.     An  action  was  againnt 
a  carriage-builder   for  supplying  a  defective  i)ole  for  use  in   a 
(.carriage,  that  was  not  reasonably  fit  for  the  purpose.     Held,  that 
he  was  responsible  for  the  damage  caused  to  the  horses  by  rea- 
son of  the  pole  breaking  and  frightening  the  horses:  JidiuUdl  v. 
Xcw.-<nn,L.  R.  2   Q.  B.  D.  102.     A   manufaeturer  contracted  to 
supply  a  thrashing-machine  to  a  farmer  by  a  certain  day,  to  be 
ready  for  harvest.     Held,  that  he  was  liable  for  the  loss  caused 
by  want  of  the  machine,  in  the  crops  being  exposed  to   the 
weather  while  waiting  for  the  machine,  and  in  the  expense  of  stor- 
ing tlie  corn  instead  of  thrashing  it  out:   Smced  v.  Foord.  1  El.  A 
E.  6U2.  Defendant  agreed  to  sell  guano  to  plaintiff,  to  be  used,  as 
defendant  knew,  on  plaintiff's  cotton  crop.     Defendant  deliv- 
ered only  one  half  of  the  quantity  called  for  by  the  contract, 
and  it  was  then  too  late  for  plaintiff  to  procure  more  elsewhere. 
Held,  that  the  measure  of  damages  was  the  difference  in  value 
between  the  cotton  raised  on  the  land  on  which  the  guano  was 
used,  and  that  raised  on  the  adjoining  land  of  the  same  quality, 
and  cultivated  in  the  same  manner,  on  which  no   guano  was 
used:  Bell  v.  Reynolds,!^  Ala.  511;  56  Am.  Rep.  52.     A  agreed 
to  furnish  B  a  superior  brick  for  the  front  of  his  house.     The 
sujjcrior  brick  not  being  forthcoming,  B  changed  his  i)lan  with- 
out attempting  to  procure  it  elsewhere,  and  used  inferior  brick. 
IlrJ'l,  that  lie  could  not  charge  A  with  the  difference  in  the 
value  of  the  brick:  Sweeney  v.  Jamicson,  2  Wash.  254. 

§  2632.  For  Breach  of  Warranty  Generally.  —  Upon 
a  contract  of  sale  of  a  specific  chattel  with  a  warranty,  the 
measure  of  damages  for  a  breach  of  the  warranty  varies 
according  to  whether  the  chattel  has  been  returned  or 
kept.  The  chattel  can  be  returned  or  refused  only  where 
the  contract  so  provides,  in  the  event  of  a  breach  of  war- 
ranty, or  where  the  contract  is  made  conditional  npontlie 
warranty,  or  where  the  seller  agrees  to  take  it  back,  or 
where  the  sale  was  effected  by  a  fraudulent  warranty,  and 
the  buyer  has  repudiated  it  on  that  ground.'  If  the  chat- 
tel has  been  returned,  the  measure  of  damages  is  the 
amount  of  price  which  was  paid  for  it,  unless  it  was 
returned  under  terms  agreed  upon  to  a  different  effect. 
If  the  chattel  be  kept,  the  measure  of  damages  is  the  dinii- 

•  Leako  on  Contracts,  1064. 
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iiiUion  in  value  owing  to  the  defect  warranted  again?!;' 
tluit  is,  the  dilForence  between  its  actual  value  and  what 
its  value  would  have  been  had  it  conforined  to  the  war- 
ranty.^ When  the  capacity  of  a  saw-mill  is  less  than  us 
warranted  by  the  vendor,  the  measure  of  the  purchaser's 
damages  is  the  ditfercnce  between  the  value  of  its  earn- 
ingsand  their  value  had  the  capacity  been  as  representcil.' 
On  breach  of  warranty  of  the  soundness  of  live-stock,  the 
measure  of  damages  is  the  dilFerence  between  the  vahui  of 
the  stock  at  the  time  they  were  purchased  and  the  value  as 
it  would  have  been  at  the  same  time  if  they  had  been  as 
they  were  warranted  to  be,  and  this  measure  cannot  be 
increased  by  the  care  and  feed  wasted  upon  some  of  tlio 
stock  which  were  sick.*  One  who  knowingly  sells  animals 
with  a  contagious  disease,  representing  them  sound,  i- 
liable  for  consequent  etfects  on  ther  animals  owned  by 
the  purchaser.* 

The  measure  of  damages  for  a  failure  of  title  to  goods 
sold  is  the  price  paid,  with  interest.*  Where  they  arc  sold 
for  a  lump  price,  and  title  fails  as  to  a  part  of  them,  the 
measure  of  damage  is  the  difference  between  the  value  of 
the  entire  lot  and  the  value  of  the  remaining  porthjii." 
The  vendor  can  recover  nominal  damages  only  for  breach 
of  the  implied  warranty  of  title  where  a  judgment  for  the 


'  Leake  on  Contracts,  10C4;  Fihk  v. 
Tank,  12  Wis.  216;  78  Am.  IJeo.  737; 
l'a.ssinger  i\  Tliorhurn,  34  N.  Y.  G34; 
yu  Am.  Dec.  7j3;  Lewis  v.  Rouml- 
tree.  71)  N.  <".  l'_'->;  27  Am.  Rep.  .30!>; 
Nye  V.  low.ietc.  Work.s,  51  Iowa,  l'2\); 
33  Am.  lUp.  121;  Wooaworth  v. 
Wocllmrn,  20  111.  184. 

^  Tattle  r.  Hiowii,  4  Gray,  457;  64 
Am.  Die.  80;  Burton  v.  Young,  5 
Harr.  233;  Hook  v.  Stovall,  2G  (ia. 
704;  Crahtree  v.  Kile,  21  III.  180; 
Wallace  v.  Wren,  32  111.  14G;  Overbay 
V.  Lighty,  27  Ind.  27;  Street  v.  Chap- 
man, 2!)  Ind.  142;  Moulton  v.  Scruton, 
39  .Me.  2S7;  (Jro^e  v.  Heiiuessev,  13 
Allen,  3S!);  Fales  v.  MeKeon,  2"Hilt. 
53;    Kieruau  v.   Ilocbeleau,   6  Bosw. 


148;  Muller  v.  Eno,  14  N.  Y.  ,-)07; 
Mc(rav()uk  V,  Wcoil,  1  Snuoil,  I>1; 
Stoudennieier  v.  Williamson,  '2d  Ala. 
558. 

3  Walker  v.    France,    112    P;i. 
203. 

♦('line  V.  Myers,  04  Ind.  304. 

*  Ro.se  r.  Wallace,  11  liid. 
Shcrrod  r.  Laiigdoii,  21  Iowa, 
Faris  i\  Lewis,  2  B.  Alon.  37.'). 

•*  Burt  V.  Dewey,  31  Barh.  Mi);  Ware 
I'.  Weathnall,  2  MeCord,  413;  .Aitliur 
V.  Moss,  1  Or.  193;  Anding  v.  iVikiiis, 
20  Tc.x.  .348. 

'  Hotl'man  v.  Chamberlain,  40  X  .f. 
El).  (it)3;  53  Am.  Rep.  783;  ruvLisiiii,' 
38  N.  J.  Eq.  40. 
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France,    112    P^i.  St. 


value  of  the  cl.attol  is  rocovc-e.l  „sai„st  I,i,„  by  l,,o  tr„c 
ounor,  but  tlio  judgment  is  not  salislieil.' 

....ing,,  sou.  to  the  ,;i,"it'  ;  ™  £:;  'r,^ :/  '-r'-"p- 

e.rn.se-springs  to  be  iso.l  l,y    ho  „  '    ,'    ir     ,'    "^  ■^"'■•'W'. 
manufaetureJ  l,y  the,,,,  auj'^w  ™'  e  r""';"-'"'  J",  * 

Springs,  home:  P  aced  in  ih^  r.or..;,.„  V  V      '^'"'^'  of  the 

.i,,.tti,;defeiL,tTt!;;tu":r\Sr  f°;r'-'-  '''"• 

..f  renewing  then,  and  an|,Ivin<r  them      r;  V'?  '■"l"'""^ 

Me.  100;  35  Am.  Uep  810  fn  ,„  '■,•'"""'  "■  "'":j''-'ll.  70 
sale  of  stock,  that  it  wo,,ld  be  "rrth       "  «"  »  "f'^'ly  in  a 

leiHled  that  tl  en,ea",re  of  d- m,l,."  *"'■";'  ,"f  '''•■"""■'''  <="•'- 
seven  lu,ndred  doIh,rri,?d  the  ?f  ■  f  "<"'"l"<''i«'  between 
v,.ar;  defendant  eoe„j"d  S°  "'l''''"' ™1"<^  «'  the  cn,I  of  the 

ii.e  ditrerence  bet^  n  ,ev  ,,  htd  ed"riT'''' °'  f'"r«'-'  '""' 
liriee  tlie  stock  reached    in  m.?,^,,°   '■"■■',""''  ""=  '"'Bl'est 

;i.le..da„t-s  contem  o  ,  wa  cor  ct  Hw''  "','  ^'i^''  ^'"'''• 
Mass.  108;  7  Am.  Rep.  503.  W"orf»a,-cJ  v.  /'„«„,  105 

§  2633.     Breach  of  Warranty  of  Description  of  Goods 

-L,,o,.  a  contract  for  t.,e  sulo  and  delivo,.y  of  good!  of 
e..cr,bed  quantrty  and  quality,  the  seller  is  bo„,,d  to 
Johver  goods  ansv.ori„g  to  the  desc-iptio,.  eontracte    for 
Inch  1,0  st,bsta„t,„lly  warrants,  the  buyer  may  ,'fu  e 
to  accept  ,„fe„or  goods,  and  sue  the  seller  for  not  de 
enng  goods  according  to  the  contract,  in  whi.h  aeUo,    le 
,eu.ure  of  damages  is  the  value  of  goods  of  the  des  r^ 
ton  contracted  for  at  the  ti,„e  appointed  for  d.dive       or 
tl.o  d.frerence  between  that  value  and  the  confaet  p  -ice 
acoord,„gly  as  he  has  or  has  not  paid  the  pric,-.     iV  he 
buyer  has  accepte,!  the  goods,  the  n.easu,"  of  dan.al 
1^  the  d.trerence  between  the  value  of  goods  of  the  dl 
.er,pt,o„  contracted  for  and  the  value  of  those  a,  tu,  ly 
hveved  and   accepted.'    If  the   seller   knew   that      ,e 
uyer  was  buyn.g  for  the  purpose  of  resale,  he  n.ay  al  o 
0  hahle  for  the  special  da.nage  occ„.sio„ed    o  the    ,u  '  r 
by  reason  of  h,s  not  being  able  to  eon,plete  sueh   reilo 

Am.' ul'ia"'"''  "'  "■  '^-  '*■'•  '"»        ■  l-'l"  »"  Contract,,  1005. 
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tliroiigli  the  inferiority  of  the  goods  delivered.'  If  tlie 
buyer,  liaviiig  accepted  the  goods,  is  sued  for  tlie  price, 
he  may  i>rove,  in  reduction  of  damages,  the  difference  in 
\"silue  between  the  goods  delivered  and  those  contracted 
for,  and  diminish  the  price  by  that  amount.' 

§  2634.  Delay  or  Default  by  Carrier  in  Delivering 
Goods.  —  In  an  action  against  a  carrier  for  default  in 
delivering  goods,  the  general  measure  of  damages  is  the 
value  of  the  goods  at  the  place  of  destination  at  the  time 
when  they  ought  to  have  been  delivered;^  and  the  higliest 
market  value  Vtetween  the  time  of  receipt  by  the  canier 
and  suit  brought  has  been  allowed  in  some  cases.'  If 
there  is  no  market  for  them  at  the  place  of  destination, 
and  the  owner  requires  the  goods  for  his  own  use  in  mun- 
ufacturing  enterprises,  or  the  like,  the  expense  of  procur. 
ing  them  in  some  other  mode,  and  the  actual  loss  by 
expense  of  hands,  etc.,  from  the  necessary  suspension  of 
business  occasioned  by  the  default,  may  be  considered  in 
estimating  the  damages.*  But  where  the  complaint  only 
states  the  value  of  the  goods  at  the  shipping-point,  and 
there  is  nothing  to  show  that  they  were  worth  more  at 
the  place  of  destination,  the  plaintiff  can  only  recover 
their  value  at  the  shipping-point,  with  interest  from  the 
time  of  the  loss." 


'  Leake  on  Contracts,  1066. 

■■'  Le;ike  on  Contracts,  10C6. 

»  Bni'.kt't  V.  MoNair,  14  Johns.  170; 
7  Am.  Dec.  447;  O'(,^ounor  v.  Forster, 
10  WattH,  4 IS;  War.!  v.  R.  R.  Co.,  47 
N.  Y.  'Jf»;  7  Am.  Rep.  40.5;  Armory 
V.  McGr.';,'(.r,  15. Johns.  2.3;  8  Am.  Dec. 
20S;  Mc(iregor  v.  Kilgore,  6  Oliio, 
3.i8;  27  Am.  Dec.  2(50;  Rathbone  v. 
Ne.il,  4  L;i.  Ann.  56!J;  50  Am.  Dec. 
570;  Shaw  v.  R.  R.  Co.,  5  Rich.  4C2; 
57  Am.  Dec.  7<i'.';  Galena  etc.  R.  R. 
Co.  r.  Ra.-,  18  111.  488;  68  Am.  Dec. 
575;  H.uid  V.  liaynes,  4  Whart.  204; 
3.'?  Ai.;.  Due.  54;  Dean  i\  Vaccaro,  2 
Ht'.'i  1.  4SS;  7")  Am.  Dec.  744;  Laurent 
r.*  ViiiiL'liui,  SO  Vt.  90:  Lindley  v.  R. 
R.  Co.,  8S  N.  C.  .")47;  Tlie  Mangaloro, 
9  Saw.  71;  Texas  etc.  R.  K.  Co.   v. 


Nicholson,  61  Tex.  491;  Ta\lnr  v. 
Collier,  26  Ga.  122;  Davis  v.'  II.  R, 
Co.,  1  Hilt.  543;  Wallace  r.  \igiis,4 
Blackf.  260;  Perkins  v.  R.  R.  Ci.  47 
Me.  573;  74  Am.  Dec.  507;  Spring  v. 
Haskell,  4  Allen,  1 12.  Hut  .see,  as  IkiI  1- 
ing  their  value  at  the  place  of  rocuiition 
and  not  at  the  place  of  ileliveiy  i.s  the 
measure  of  damages  in  the  ali^eiiee  of 
neglect  or  misconduct  on  tliu  caiTiur's 
part,  Edminson  v.  Baxter,  4  liayw. 
(Tean.)  112;  9  Am.  Dec.  751. 

*  Arrington    v.    R.  R.  Co.,  G  Jdira, 
68;  72  Am.  Dec.  559. 

*  Coope.-  V.   Young,  22  fla.  'J(i9;  63 
Am.  Dec.  502. 

"  Blumenthal  v.    Brainenl,    38  Vt. 
402;  91  Am.  Dec.  349. 
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Tex.   491;    T;iylnr  v. 
122;  Pavis  ''.   1^.  "• 
13;  Wallace  r.  Vigus,4 
•rkins  V.  K.  R. '".-^T 
m.  Dec.  507;  Spring  r. 
1  112.    Hutsoe,  iisliiill- 
Eittheplaceof  .-ewi.tion 
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In  the  case  of  delay  by  the  carrier  in  delivering,  the 
consignee  may  recover  for  a  fall  in  the  market  price 
din-ing  the  delay.*  For  failure  to  deliver  machinery 
transported  within  a  reasonable  time,  the  damage  is  the 
value  of  its  use  during  the  time  it  was  improi)erly  de- 
tained.'' Unless  a  carrier  has  been  notified  of  the  urgent 
necessity  for  prompt  carriage,  he  vill  be  liable  in  case  of 
his  negligent  delay  only  for  the  usual  and  ordinary  dam- 
Thus  plaintiff  cannot  recover  more  than  the  differ- 


ago  s. 


ence  between  the  market  value  oi"  the  goods  when  they 
should  have  been  delivered,  and  their  value  when  they 
were  delivered,  by  showing  a  special  contract  with  a 
third  person,  of  which  the  carrier  knew  nothing.*  The 
fact  that  the  consignee  was  paying  interest  on  a  debt 
which  he  depended  on  the  goods  to  satisfy  is  not  an  ele- 
n'cnt  of  damages.®  But  to  difference  in  value  may  be 
added  any  reasonable  loss  or  expense  occasioned  by  the 
Hlelay." 

And  the  carrier  is  responsible  for  all  such  damages  as 
may  be  taken  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  of  the  receipt  of  the  goods,  as  a  conse- 
quence of  the  failure  to  deliver  them.'  Where  a  piece  of 
machinery  was  not  delivered  with  the  rest,  whereby  the 
whole  was  kept  idle,  it  was  held  that  the  measure  of 
damages  was  not  what  might  have  been  made  by  the 
machinery  during  the  time  it  was  idle,  but  the  legal 
interest  on  the  capital  invested,  the  price  of  the  hire  of 


'  Collard  v.  R.  R.  Co.,  7  Hurl.  &  N. 
79;  Sisson  v.  R.  R.  Co.,  14  Mich.  489; 
90  Ain.  Dec.  25.3;  Smith  v.  R.  R.  Co., 
12  Allen,  531;  90  Am.  Dec.  1G6;  Peet 
V.  U.  11.  Co.,  20Wia.  594;  91  Am.  Dec. 
440;  Weston  v.  R.  R.  Co.,  54  Me.  376; 
92  Am.  Dec.  553;  Deming  v.  R.  R.Co., 
48  N.  H.  455;  2  Am.  Rep.  267;  Dcv- 
ereux  v.  Buckley,  34  Ohio  St.  16;  32 
Am.  Ri-p.  342;  St.  Louis  etc.  R.  R.  Co. 
r.  l'lielp.s,  46  Ark.  485;  Kent  v.  R.  R. 
Co.,  22  Barb.  278;  Medbury  v.  R.  R. 
Co.,  2G  Barb.  564;  Briggs  v.  R.  R.  Co., 
2S  Barb.  515;  Jones  v.  R.  R.  Co.,  29 


Barb.  633.      See  Smith  v.  GritHth,  3 
Hill,  333;  38  Am.  Due.  639. 

•^  Priestley  i.\  R.  R.  Co.,  26  111.  205; 
79  Am.  Dec.  369. 

*  Pacific  Kxpresa  Co.  v.  Darnell,  62 
Tex.  639. 

*  Columbus  etc.  R.  R.  Co.  v,  Flour- 
noy,  75  CJa.  745. 

"  Hou.'iton  etc.  R.  R  Co.  v.  Jackson, 
62  Tex.  209. 

«  Nettles  V.  R.  R.  Co.,  7  Rich.  190;  62 
Am.  Dec.  409. 

'  Simpson  v.  R.  R.  Co.,  L.  R.  1  Q.  B. 
D.  277. 
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the  hands  necessarily  unemployed  during  the  time,  the 
cost  of  sending  for  the  missing  machinery,  and  all  other 
damages  that  resulted  necessarily  from  the  defendant's 
negligence.*  For  the  loss  of  a  package  containing  arclii- 
tect's  plans,  the  measure  of  damages  is  the  reasonable 
expense  of  procuring  new  plans;  but  the  consequent 
delay  in  constructing  the  house  is  not  an  element,  if  llio 
carrier  had  no  notice  of  the  contents  of  the  package,  or 
their  intended  use." 

But  damages  that  could  not  reasonably  be  conteniplatoi] 
by  both  parties  as  a  consequence  of  a  default  in  delivery 
are  not  recoverable.'     Thus  a  carrier  was  held  not  respon- 
sible for  the  loss  of  protits  by  the  manufacturer  of  a  special 
article  in  which  the  goods  were  intended  to  be  used  by  the 
owner;*  nor  for  the  loss  of   profit  by  a  special  mode  of 
sale  that  had  been  arranged  by  the  sender  of  the  good^;^ 
nor  for  the  hotel  expenses  of  the  consignee  while  waitinj 
for  the  arrival  of  the  goods."     Where  the  carrier  had  de- 
layed delivering  a  shaft  of  a  mill  sent  for  repairs,  he  was 
held  not  liable  for  loss  of  profits  of  the  mill  caused  by  \\- 
stoppage  for  want  of  the  shaft.''     Where  he  failed  to  do. 
liver  certain  bales  of  cotton,  he  was  held  not  liable  for  Iojjs 
of  profits  caused  by  the  inill  having  no  cotton  to  work; 
Where  he  failed  to  deliver  coal,  he  was  held  not  liable  for 
loss  of  profits  by  the  stoppage  of  an  iron-mill  througli 
lack  of   the  coal.®     Where   the  contract   is  to  transport 
specified  goods  for  a  given  time  to  a  place  designated,  tln' 
fact  that  a  ground  of  the  contract,  known   to  the  carrier, 
was  the  owner's  contracts  with  third  parties  for  sales  of 
the  goods  to  them,  does  not  entitle  him  to  recover  of  tlif 


'  Foard  v.  R.  R.  Co.,  8  Jonea,  235; 
78  Afn.  Dec.  277. 

'^  Mather  ?'.  American  Expr  aa  Co., 
138  Mass.  5.5;  52  Am.  Roi>    ;.'o8. 

3  Haaieyr.  Baxeiukle,  9  Ex.  341. 

«  Wil-jun  V.  R.  R.  Co.,  y  Com.  B.,  N. 
S     632 

"»  Great  Western  R.  R.  Co.  v.  Red- 
mayae,  L.  R.  1  Com.  P.  329. 


•Woodger  V.  R.  R.  Co.,  L.  K.  2 
Com.  P.  318. 

■  Hailluy  r.  Baxendale,  9  Ex.  IWl; 
Thoinas  etc.  Mfg.  Co.  v.  K.  11.  Co.,  Hi 
Wis.  042;  51  Am.  Rep.  725. 

*'  (iee  V.  R.  R.  Co.,  G  Hurl.  &  X 
211. 

»  Cooper  V.  Young,  22  Ga.  2G9;  OS 
Am.  Duo.  503. 
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R.    R.  Co.,   L.  K.  2 

|lfg.  Co.  V.  U.  K.  Co.,b2 
R.  Co.,  G  liurl.  &  ^ 
Young,  22  Ga.  2C9;  CS 


carrier  the  profits  which  he  would  have  made  but  for  the 
breach  of  tlie  contract  of  carriage.'  A  carrier  wlio  sit  first 
wrongfully  refused  to  deliver,  but  afterwards  <lelivers, 
iroods  con.signed  to  a  manufacturer,  is  not  liaMo  for  con- 
SLMpiontiul  damages  arising  from  delay  to  the  consignee's 
uorks  caused  by  such  refusal,  or  for  a  loss  of  pro(it.s  from 
the  same  cause;  but  is  liable  for  the  expense  of  sending 
to  the  carrier's  office  a  second  time  for  the  goods.' 

Where  the  goods  are  delivered  damaged,  the  measure  is 
the  dillerence  between  their  value  as  damaged  and  their 
value  at  their  destination  had  they  been  delivered  in  good 
order.^     Where  a  machine  is  so  damaged  that  the  co.st  of 
repairing  it  would  equal  the  cost  of  a  new  one,  the  con- 
signee may  recover  its  value,  the  freight  paid,  and  inter- 
est from  the  time  when  it  should  have  been  delivered.* 
Where  goods  are  sent  to  a  consignee  with  an  option  to 
take  them  at  a  price  stated,  or  to  return  them,  tho  meas- 
ure of  damages  for  their  loss  by  a  carrier  is  tho  price 
fixed,  with  interest  from  the  day  the  goods  would,  in  the 
ordinary  course  of  transportation,  have  reached  the  con- 
signee.*    The  measure   of  damages   against  a  carrier  for 
loss  of  a  draft,  bill,  note,  or  other  security  for  the  pay- 
ment of  money  is   prima  facie  the  amount  due  on  the 
same,  but  the  defendant  may  reduce  the  damages  hy  proof 
of  payment,  the  maker's  insolvency,  or  any  fact,  tending 
to  invalidate  the  security.' 

'  flarvey  v.  R.  R.    Co.,  124  Mass.         •  ITemlerson  r.  Maid  of  Orleans,  12 

421; 'JG  Am.  Rep.  (573.  La.  Ann.  .3.")2;    The   0 1    Li.Iy.ml,   1 

'  Waite   r.  (iilberfc,    10   Cnsh.    177.  Sprujiue,  5.30;  Lewis  v.  Sliijt  .Success, 

Oiialiieach  of  the  carrier's  agreement  IS  La.  Ann.  1;  Ingleilew  r.  R.  R.  Co., 

to  carry  salt  by  water  to  a  market,  it  7  <rray,  SO;    Hl.ick  c.  11.  \i.  Co.,  45 

was  held  that  the  measure  of  ilamage  IJarh.     40;     Md!r"gi>r    r.    Kilgore,  6 

was  the  excess  in  value  at  the  plaoe  of  Ohio,  .'?.")S:  27  Am.  Dic.  2()0. 
ilestination  at  the  time  when  it  should         ^  Thom.is   B.  &   \V    Manufacturing 

have  arrived  there,  over  its  value  at  Co.  u.  R.  R.  Co.,  112  Wi.s.  (i4'_';  51  Am. 

the  place  of  shipment  and  the  agreed  Kup.  725. 

rates  for  transportation;  and  that  the         '^  Magnin  v.  Dinsmore,  02  N.  Y.  35; 

I'xtraexpenseof  transporting:  it  by  laud  20  Am.  ilep.  442. 

was  not  recoverable:  Ward's  Central         ^  Zeigler  '■.  Wells,  Fari^o,  &  Co.,   23 

and    Pacitic   Lake  Co.    v.    Klkius,  34  Cal.  171);  83  Am.  Doc.  67. 
Mich.  4ay;  22  Am.  Rep.  544. 
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Where  n  carrier  unlawfully  refuses  to  carry  goods,  tin) 
measure  of  damages  is  the  difference  between  the  value  of 
goods  at  the  point  of  destination  when  they  should  havo 
arrived  there,  and  their  value  at  the  same  time  at  ih<! 
place  of  detention,  including  necessary  expenses  incurnMl 
by  such  detention,  and  deducting  reasonable  charges  of 
transportation.* 

§  2635.     In  Carriage  of  Passenger.  —  In  an  action  by  u 
passenger  against  a  carrier  for  breach  of  the  contracl  to 
deliver  him  at  his  destination,  ho  may  claim  as  daiua^'os 
the  expense  of  getting  there  by  other  means,  if  there  Itu 
any,  or  compensation  for  the  trouble  and  inconvenionco 
of  walking  there,  if  there  be  no  other  means  of  gcltin^' 
there,   it   being  the    direct  object   contemplated    in   the 
contract  that  he  should  reach  his  destination.'-^     So  a  pas- 
senger negligently  carried  beyond  his  station  may  rccovor 
comi>cnsation  for  the  inconvenience,  loss  of  time,  and  hibdi- 
of  traveling  back.^     So  damages  may  be  recovered  i'w  anv 
fraudulent  or  oppressive  conduct  on  the  part  of  the  (jarrir 
producing  great  bodily  or  mental  suffering.'*     So  oiu'  who 
has   been  unlawfully  and  forcibly  ejected   is  entitled  to 
damages  for  the  indignity  and  injury  to  his  feelings.'    One 
who  is  wrongly  ordered  by  a  conductor  of  a  train  to  j»ay 
a  fare  or  leave  the  train,  and  who  leaves  the  train,  is  ii^t 
limited  in  his  action  against  the  company  to  the  pri(o  of 
the  fare,  but  he  may  recover  damages  sustained  by  reason 
of  an  illness  caused  by  his  leaving  the  train  at  that  point.* 
In  an  action  against  a  carrier  to  recover  damages  for 
failing  to  carry  plaintiff  to  San  P  rancisco  via  Nicaragua, 
it  was  held  that  the  time  the  plaintiff  lost  by  reason  of 

>  Galena  etc.  R.  R.  Co.   v.  Rae,  18  pell,    2.3  Pa.    St.   147;   62  Am.  Dec, 

111.  4HS;  (iS  Am.  Dec.    574;    Michigan  323. 

etc.  K.  R.  Co.  V.  Caster,  13  lud.  104;        *  Jones  v.  Steamship  Cortes,  17  Cal, 

Houston  etc.  R.  R.  Co.  v.  Smith,  63  487;  79  Am.  Dec.  142. 
Tex.  322.  *  Allen  v.  Camden  etc.  Steamboat  F, 

■*  Leake  on  Contracts,  1069.  Co.,  46  N.  J.  L.  198. 

«  Pennsylvania  R.    R.   Co.  v.   As-        «  Yorton  v.  R.  R.  Co.,  C2  Wis.  367. 
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his  detention  on  the  istliinns,  liis  expenses  there  and  of 
Ills  return  to  New  York,  the  time  lie  lost  by  reason  of  his? 
sickness  after  he  returned  to  New  York,  and  the  expenses 
of  such  sickness,  so  far  as  the  same  wore  occasioned  by 
tlio  defendant's  negligence  or  breach  o*"  duty,  were  dam- 
ages which  the  plaintiff  was  entitled  to  recover.'  But  in 
an  action  to  recover  damages  against  the  master  of  a 
steamshiii  for  illegjd  expulsion  from  his  vessel,  no  com- 
pensation can  bo  obtained  for  the  subsequent  hardships 
and  difficulties  of  the  passenger  ex[»f'lled,  caused  by  his 
failure  to  obtain  transportation  in  other  v  ssels.* 

Ii.M'STRATioNS.  —  A  railroad  company  contracted  with  ])lain- 
tiff  to  carry  excursionists  to  a  certain  p'  •  e,  on  an  0('(  asion  of 
pul)lic  aniusements,  at  a  certain  rcduceu  rate  of  f,\i'v-.  On  its 
breach  of  the  contract, /teZt/,  tliat  the  plaintilf  nu  :ht  recover  the 
proiii-  vhich  he  might  have  realized  on  yah  s  of  tic^ket.s  actually 
made,  and  the  difTorence  in  expense  of  transportatiuti  of  tlioso 
whom  he  had  thus  agreed  to  take  on  the  faith  uf  tlie  contract, 
but  nothing  for  profits  of  conjectural  sales:  ffonatnn  etc.  it.  H. 
Co.  V.  Hill,  G3  Tex.  381;  51  Am.  Hep.  042.  Jiy  a  collif^i.m  on 
a  railroad,  a  theatrical  manager,  who,  with  his  troupe,  was  a 
pappenger,  was  prevented  from  reaching  his  destination  in  tinie 
to  fulfill  an  advertised  engagement,  for  which  tickets  had  been 
sold,  and  had  to  refund  the  ticket-money.  Held,  that  lie  could 
not  recover  that  amount:  Georgia  R.  R.  Co.  v.  ILnjdea,  71  Ga. 
518;  51  Am.  Rep.  274. 

§  2636.  Contracts  for  Sale  of  Land— Damages  in  Ac- 
tion by  Seller. — In  an  action  by  the  seller  against  the 
purchaser  of  land,  if  the  conveyance  has  been  executed 
and  accepted,  the  whole  purchase-money  is  recoverable; 
but  if  the  purchaser  refuses  to  accept  the  conveyance, 
and  the  land  remains  'the  property  of  the  vendor,  the 
damages  consist, —  1.  In  the  loss  to  the  vendor  of  the  costs 
of  the  sale  and  of  the  preparations  for  completing  the 
contract.''  If  the  purchaser  has  been  in  posses.sion,  the 
vendor  may  charge  him  with  the  profits   made  oif  the 

>  Williams  v.  Vanderbilt,  28  N.  Y.  »  Laird  v.  Pirn,  7  Meoa.  k  W.  474; 
217;  84  Am.  Dec.  3:«.  Hurd  «.  Duusmore,  63  N.  H.  171. 

'  Pearaou  v.  Duane,  4  Wall.  605. 
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land.'  2.  The  vendor  is  entitled  to  recover,  for  the  loss 
of  his  bargain,  the  difference  between  the  price  agreed  to 
be  paid  for  the  land,  and  its  v^ue  at  the  time  of  the 
breach.^ 


§  2637.  Damages  in  Action  by  Purchaser.  —  The  pur- 
chaser,  where  the  seller  docs  not  make  a  good  title  and 
complete  the  sale,  may  recover  the  purchase-money  he 
has  paid,  with  interest,  and  the  costs  of  making  the  con- 
tract  of  sale,  and  of  investigating  the  title.'  AVhere  the 
vendor  fails  to  complete  by  reason  only  of  being  unable 
to  give  a  good  title,  the  purchaser  cannot  recover  for  the 
loss  of  his  bargain;  he  cannot,  as  a  rule,  c^aim  any  other 
damages  than  his  expenses  in  the  transaction,  provided 
the  vendor  acted  bona  fide,  and  with  a  reasonable  ground 
of  belief  that  he  had  a  good  title.*  Nor  can  the  purchaser 
recover  as  damages  the  expenses  incurred  by  him  in  the 
negotiation  of  the  contract;  nor  the  expense  of  a  survey 
of  the  estate;  nor  the  expense  of  a  deed  of  conveyance 
prepared  before  ascertaining  the  state  of  the  title;  nor 
can  he  recover  the  costs  of  raising  the  purchase-money 
in  readiness  for  payment,  nor  interest  or  loss  upon  it 


>  Laird  v.  Pirn,  7  Mees.  &  W.  474. 

«  Hurd  V.  Duiismore,  6.3  N.  H.  171; 
Laird  v.  Pirn,  7  Mees.  &  Vv.  474;  Con- 
gregation Beth  Klohim  v.  Central 
Presbyterian  Church,  10  Abb.  Pr.,  N. 
S.,  484;  Griawold  v.  Sabin,  51  N.  H. 
167;  12Am.  Rep.  76;  Porter  v.  Travis, 
40  Ind.  556;  Old  Colony  R.  R.  Co.  v. 
Evans,  6  Gray.  25;  66  Am.  Dec.  394; 
Sawyer  v.  Mctntyre,  18  Vt.  27;  Gar- 
rard V.  Dollar,  4  Jones,  175;  67  Am. 
Dec.  271;  and  see  note  to  this  case 
in  67  Am.  Dec.  275-283. 

*  Hammond  r.  Hannin,  21  Mich. 
374;  4  Am.  Rep.  490;  Hall  v.  Dela- 
plaine,  5  Wis.  206;  68  Am.  Dec.  57; 
Thompson  v.  Guthrie,  9  Leigh,  101; 
33  Am.  Dec.  225;  Kelly  v.  Bradford, 
3  Bibb,  317;  6  Am.  Dec.  656;  Black- 
well  V.  Lawrence  Co.,  2  Blackf.  143; 
Bash  V.  Cole,  28  N.  Y.  261;  84  Am. 


Dec.  343;  Mack  v.  Patchin,  42  N.  Y. 
167;  1  Am.  Rep.  506;  Puiiipelly  v. 
Phelps,  40  N.  Y.  59;  100  Am.  Ike. 
468;  Fernander  v.  Dunn,  19  lia.  4y7; 
65  Am.  Dec.  607;  Foley  v.  McKocgan, 
4  Iowa,  1;  66  Am.  Dec.  107;  liLriulou 
V.  Harrisson,  34  Miss.  48(3;  09  Am. 
Dec.  399. 

*  Floureau  v.  Thornhill,  2  V7.  Blacic. 
1078;  Herndon  v.  Venalile,  7  JMiia, 
371;  Dunnica  v.  Sharp,  7  Mo.  71; 
Stewart  v.  Noble,  1  G.  Greene,  2();  Bain 
V.  Fothergill,  L.  R.  6  Ex.  59;  L.  R.  7 
Eng.  &  Ir.  App.  158;  Drake  /•.  Baker, 
34  N.  J.  L.  358;  Mack  v.  Pitcliin,  42 
N.  Y.  167;  1  Am.  Rep.  SOti;  Conger 
V.  Weaver,  20  N.  Y.  140;  Cockcroft  r. 
R.  R.  Co.,  69  N.  Y.  20J ;  Foley  v.  Mc- 
Keegan,  4  Iowa.  1 ;  66  Am.  be  c.  107; 
Pumpolly  V.  Phelps,  40  N,  Y.  59;  100 
Am.  Dec.  463. 
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whlo  lying  ,dle;>  nor  can  he  recover  expenses  incnrred 
by  Inm  m  erectmg  a  building  on  his  other  land  by  rea- 
son  of  h.s  not  obtaining  a  right  to  put  thereon  a  sim  ar 
bu,hln,g  standing  upon  the  laud  agreed  to  bo  convey  d" 
But  where  the  vendor  can  give  a  good  title,  but  he  re- 
fuses  to  convey,  or  to  do  all  that  is  uecessarv  oL  his  part  to 
complete  the  contract,  or  where  he  knew  he  had  no     tb 
when  he  made  the  contract,  the  purchaser  may  claim  a 
damages    he  full  beneat  the  contract  would  be  to  "m  i 
completed-  hence  he  may  recover  for  the  loss  of  his  ba 
gam,  the  measure  of  dan^ages  being  the  value  of  the  land 
at  the  t„ne  of  the  breach.'    A  vendor  in  good  faith  be- 
hevng  he  h.as  t.tle,  covenanting  to  conve/land,  and  di  - 
cover,ng.  before  any  part  of  the  consideritiou  money   s 
pa  .1,  a  defect  ■„  h,s  title,  is  not  liable  to  damages  for  a 
refusal  to  convey.^  *'       ^'-'i  a 

The  measure  of  damages  for  a  failure  or  defect  of  title 

part  of  the  land  conveyed  is  the  relative  value  whi  h 

the  part  taken  away  bears  to  the  whole,  as  fixed  by  the 

price  agreed  upon  for  the  whole,  subject,  however,  to 

Hardin    41;  3  Am.  Dec.   72.'?;  Drigg., 

^„.P^;gH.  17Wen.l.71;31Am.  De? 
^S.i;  Cox  V.  Henry,  32  Pa.  St.  18- 
Drake  v.  Baker,  34  X.  J.  L.  358;  Pum' 

If  ^  I'^'t^^'  *^  ^-  Y-  ^^;  100  Am. 
U*''°l.  .;,'  Hanmum.l  v.  Hanuin,  21 
M.ch.  374;  4  Am.  Rep.  WO;  Kirk- 
Patrick  V.   Downing,    5S   Mo.   32;   17 

/8Il222;20Am.Rep.261;Dotrty 
i^^_Dolau,  Oo   Me.   87;  20  Am.    Rep 
<)//;  1  ok  urn  V.  McBride,  5G  Iowa,  139 
ilie  rule  or  mea,sure  of  damages  for 
the  breach  of  a  contract  to  lease  is  the 
same  as  for  a  l.rcach  of  contract  to 
sell    land:    McC'lowry   v.    Croghan,    1 
Crrant  Cas.  307.      But  it  has  been  held 
m  Alabama  tiiat  the  measure  of  dam- 
ages IS  the  value  of  the  lease,  and  not 
the  consideration  pai.i,   an.l  tliis,    al- 
tliongh   tiiere   was  neither   fraud   nor 
wrongful  conduct:  Snodgrass  r.  Rcv- 
lio  .Is,  7!)  Ala.   452;  58  Am.   Rep.  (501. 
Baldwin  V.   Munn,   2  Wcud.   399: 
20  Am,  Dec.  G27. 


'  Hodges  V.  Litchfield,  1  Ring  N  C 
492;  Hanslip  v.  Padwick,  5  Ex  QV^'- 
Sweetland  v.  Smith,  1  Car.  &  M.  585* 

.     ^\;"''"!r4'-  ^=^<=o".  8  Gray,  397;  69 
Am.  Dec.  2o3. 

'  F^'l'^y  J'.  McKeegan,  4  Iowa,  1;  66 

w"-    on.-'    .^^\"=^"  "•  I>elaplain;,  5 
Wis.  200;  68  Am.   Dec.  59;  Tracy  v 
(nmn,  2!1  Ivan.  508.     "The  rule,  as  be- 
tween   vendor  and  purchaser  of  real 
property,  that  if  the  purchase  goes  off 
from  want  of  title  in  the  ven.h)r,  tlie 
pureha.-<er  is  only  entitled  to  the  ex- 
puiisus  incurred,  and  cannot  recover 
for  the  loss  of  his  bargain,  is  an  anom- 
alous case.     But  this  rule  only  applies 
to  the  particular  case  to  make  out  a 
good  titl.,.;  if  the  sale  goes  off  for  any 
other  reason,  ..  g.,  because  the  vendor 
refuses  to  complete  the  sale,  the  pur- 
chaser IS  entitled  to  full  compensation 
or  the  loss  of  his  bargain":  Simons  v. 
Patehctt,  7  El.  &  B.  572. 

*  (iriswold  r.  Sabin,  51   N.    H.    167; 
12  Am.  Rep.  ,0;  iMcCounell  w.  Dunlap, 
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proof  by  the  parties  that  the  part  lost  was  of  greater  or 
less  value  from  particular  advantages  or  disadvantages.' 
The  measure  of  damages  for  breach  of  a  contract  to  convey 
land,  in  consideration  of  the  performance  of  an  act  of  un- 
certain value  by  the  vendee,  is  not  the  value  of  the  land, 
but  the  injury  suffered  by  the  vendee,  where,  before  the 
performance  on  his  part,  the  vendor  gives  him  notice, 
bona  fide,  that  he  cannot  convey  for  want  of  title;  but  the 
value  of  the  land  is  the  measure  where  the  vendee  has 
performed  such  contract  on  his  part.^  The  measure  of 
damages  for  the  vendor's  fraudulent  misrepresentations 
as  to  the  condition  and  situation  of  the  land  sold  is  the 
difference  between  the  contract  price  and  the  actual  value 
at  the  time  of  sale.' 

The  vendee  of  land  under  a  parol  agreement  can  main- 
tain an  action  against  the  vendor,  upon  his  refusal  to 
comply  with  the  contract,  for  compensation  for  the  ex- 
pense, trouble,  and  loss  of  time  incurred,  though  he  can 
recover  nothing  for  the  loss  of  the  bargain.*  If  no  money 
has  been  paid,  and  no  expen^jes  incurred,  the  damages 
are  merely  nominal.* 

iLT.rsTRATioNS.  — A  husband  contracted  to  sell  land.  The 
wife,  without  collusion  with  the  husband,  refused  to  join  in  tlie 
deed.  In  an  action  for  breach  of  the  contract,  held,  that  com- 
pensatory damages  only  were  recoverable:  Burk  v.  Serrill,  80 
Pa.  St.  413;  21  Am.  Rep.  105.  Defendant  sold  to  plaintiff  a 
tract  of  land  with  valuable  buildings  thereon,  representing  and 
believing  that  it  contained  127  acres.  It  contained  in  fact  only 
81  acres.  Held,  that  plaintift'  was  entitled  to  compensation  for 
the  deficiency,  according  to  the  average  value  of  the  lau'l  with- 
out tlie  buildings,  taking  the  price  pajd  for  tlie  land  witli  the 
buildings  as  the  true  value  of  both  together:  Hoback  v.  KiUjorc, 
2G  Gratt.  442;  21  Am.  Rep.  317. 

»  Beaiipland  v.  McKeen,  28  Pa.  St.  *  Welch  v.   Lawson,  32  M.ss.  170; 

124;  70  Am.  Dec.  115.  66  Am.  Dec.  600. 

■^  Rolir  V.  Kindt,  3  Watts  &  S.  563;  ^  McCafftrty  v.    GriswoUl,    99  Pa. 

39  Am.  Dec.  53.  St.  270. 

'  Van  Epps  v.  Harrison,  5  Hill,  63;  

40  Am.  Dec.  314. 
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iwson,   32  MiSS.  170; 

i. 

V.   GriswoUl,    99  Pa. 


OJ  contract— 1  he  measure  of  cla,„„„es  for  breul,  .if  o 
contract  to  en„^oy  pluintiff  to  cultivate  a  farm,, 1 
..  what  he  could  have  .uade  o„  the  far,,,;  ■  f„r  hr..„ch  of  a 
contract  by  one  person  to  support  another  for  hi.  life  is 
the  whole  value  of  the  contract-  for  failure  to  0!;  a 
m  II  at  he  time  stipulated  in  the  contract,  is  the  f  ■ :  r  rental 
value  01  the  n„n  during  the  tin.e  the  owner  is  tin      ke, 
fron:  .ts  use;'  tor  breach  of  a  contract  to  pav  cash  and    „ 
give  certain  promissory  uotes  for  property"  sold  a    1  de 
hvered,  ,s  the  contract  price  of  such  property;'  for  breach 
0  Ins  contract  by  a  warehouseman  to  deliver  on  den,  u,d 
wheat  stored  w,th  him,  is  the  value  of  the  ;heat  at    he 
tnue  ,t  should  have  been  delivored;^  for  a  breach  o    I 
contract  to  exchange  one  article  for  another,  is  the  differ, 
ence  m  value  between  the  two  articles;'  for  breach  of  an 
agreement  not  to  engage  in  business  at  a  certain  place,  is 
the  actual  damages  sustained,  and  not  merely  the  cons  d 
erat,on   pa,d;'  for  breach   of  contract  of  an  i  ,s    "   c 
ccnpany  for  wrongful  dismissal  of  the  plaintiff  from  its 
service,  :s  the  value  of  probable  renewals  of  policies  .7 
ually  obtained  by  him;»  for  breach  of  an  agreei  e,  t  to" 
assign  a  fire  insurance  policy  which,  by  retson  of  the 
broach  became  void,  is  the  cost  of  insurance  for  the  un- 
expired term  o    the  policy,  not  the  loss  from  the  burning 
0  the  house;    for  breach  of  a  stipulation  by  an  insurancf 
con.pany  with  an  agent  not  to  increase  the  rates  of  iu- 
sunu.ce  during  his  employment,  is  what  he  would  have 
earned  had  such  increase  of  rates  net  b-en  made-  for 
breach  ol  a  contract  to  make  a  road  of  a  certain  grade,  is 

Al'toa™""''''' '^ '•''■«'■  »^ '5    ^^'Monfliu,    .,    Atherto,,,    6    Co. 

Ain.  |iuc.  (iSj.  f    Vf        T -e 
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what  it  will  cost  to  complete  the  grading  as  required  In 
the  contract;^  for  a  breach  of  a  contract  for  the  exclusive 
sale  of  an  article  of  merchandise,  is  the  value  of  tin 
agent's  time  during  the  period  he  was  employed  undc  i- 
the  contract,  with  reasonable  expenses  added  and  di- 
minished by  the  sum  actually  earned.'* 

The  measure  of  damages  on  failure  to  deliver  certifi- 
cates of  stock  is  its  true  value  on  the  day  it  should  have 
been  delivered,  with  interest  therefrom;'*  and  also  after- 
accrued  dividends;*  for  a  failure  to  return  certain  stock 
"borrowed,  to  be  returned  on  demand,"  is  the  market 
value  of  such  stock  at  the  time  the  cause  of  action  ac- 
crued;^ for  a  failure  of  a  broker  dealing  in  futures  to  sell 
as  directed  by  his  customer,  is  the  difference  between  the 
price  at  which  the  grain  was  furnished,  and  the  price  at 
which  the  broker  was  directed  to  sell,  less  his  commisHions 
and  other  proper  charges." 

The  measure  of  damages  for  breach  of  a  contract  in  not 
delivering  corn  to  be  ground  for  defendant,  by  the  plain- 
tiff, at  the  mill  of  the  latter,  is  the  difference  between  the 
cost  of  grinding  and  the  contract  price;'  for  a  breach  of 
a  contract  to  deliver  logs  to  be  sawed  at  piaintiff's  mill,  is 
the  contract  price  of  sawing,  less  the  cost  of  doing  the 
work,  in  labor,  in  wear  and  tear  of  machinery,  in  time  of 
use  of  machinery,  and  value  of  superintendence;^  for  non- 
payment of  a  note,  payable  in  railroad  scrip,  is  the  mar- 
ket value  of  the  scrip  when  due;^  for  breach  of  a  bond, 
payable  in  notes  of  a  certain  bank,  is  the  value  of  the 
notes  on  the  day  the  obligation  became  payable;"'  for  a 


I*. 


»  Carli  V.  Seymour,  26  Minn.  276. 

'^  Wilson  Sewing  Machine  Co.  v. 
Sloan,  50  Iowa,  HOT. 

»  Bull  V.  JJouglaa,  4  Munf.  303;  6 
Am.  Doc.  r)18;  Christian  v.  Miller,  3 
Leigh,  7S;  '23  Am.  Dec.  251.  To  the 
day  of  trial:  Huntington  v.  English, 
86  Pa.  St.  247. 

♦  HaltiiiKjre  11.  R,  Co.  v.  Sowell,  35 
Mil.  23S;  6  Am.  Hop.  402,  the  corpo- 
ratiou  being  the  defendant. 


*  Fosdick  V.  Greene,  27  Ohio  St. 
484;  22  Am.  Rep.  328;  Day  v.  IVr 
kins,  2  Sand.  357. 

«Cothran  v.  Ellis,  107  111.  41.'$. 
'  Oldham  v.    Kerchuer,    81    N,  C, 
430. 

*  Dunn  V.  Johnson,  33  Ind.  54;  5 
Am.  Rep.  177. 

»  Parks  V.  Marshall,  10  Irul.  20. 
'0  Lanier «.  Trigg,  OS med<JS&  M.  Oil; 
45  Am.  Dec.  293. 
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ohnson,  33  Ind.  54;  5 


violation  of  a  contract  not  to  pi-om  «  r 
the  plaintiff's  ferry,  is  Z  1,,     ^7'^  '"  '"""'"'  >""' 
breach  of  tl.e  cout  acVof    aen    ^^  ^  «"^tai„od;>  for  a 
amount  of  improper  tlicitTH?    r  .f  *'■""'■  '^  "<"  ""^ 
0.C,  «r™,  irres'peeCe  olll^'u  t  Cr^^  °^  '"^. 
ll.e   purchaser,  but    the  injury  sustaiL       ^'"^'»^f^«f 
cifectual  attempts  to  injure/^  fo'r  Cl ^ota t  tifi":  to':; 
permanent  scholarship  iu  a  college  i=  .1         ."'"""'o  °f 
scholarship,  with  interlt,  and  whe're  no    "r  T,  "'  "'' 
is  shown  the  value  is  ,rLa  /J.'    :7r,o    ^  ';?  i™ 
broach  of  a  contract,  and  for  hindering  the  pl  haiff 
co,„plet.„g  his  part  thereof,  is  the  value  of  U  e  " 

for,ned  by  plaintiff,  and  the  profit  he  could  fM?''" 
derived  from  the  labor  he  Js  prevented  tn^'SforT 
n.g;'  for  breach  of  a  contract  to  pay  a  debt  of  fl       , 
tin;  is  the  amount  due  on  the  deT  JT  ,  ''•''""• 

brought-  for  breach  of  a  cent  act  to  fin    ""',"'  '"" 
boat,  is  the  price  agreed  to  b  "lid   unlesf  1      °      T  " 

r::".trfonr?!-^.-:fH~-- 

obtain  the  discharge  of  a  .aort^ir  !'  ""°'  ""^  "> 
the  fun  amount  of  fhe  ^1:  t'  rf"  ,  a^H.  S";?' "' 
for  has  been  enforced-  for  neglecting  ttt/'f^ 'f" 
t.se,nent  of  a  public  sale  of  "real  es'tate  f::  l  ^f  t t 
publishers  of  a  newspaper  received  pavment  in  '  1 
is  the  amount  paid  to  them  fnr  ..  P''->"f."'  '"  advance, 
advertisement/  '"  '^'  Publication  of  such 

_  HV.«a,.  ..  Mape.  3  «„..  c».        .R.Har^  ..  Whit...    ,0   N    H 
^  JlWckhard...  Burothard..  36  Ohio        .V,,„  ,,  pi„„^  „  „„  ,,.,  ' 

3JJ  4^J,  40  Am.    l.ep.         .  Leo  „  li„r,,ll,  51  Mid,.  132 

•  Cuu.iingl,am  v.  Dorsey,  6  OJ.  19.     78  Am.'liei'sis!""''"'  '^  '''^  '*''  "*'' 
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IiJA'sTHATTONS.  —  In  Consideration  of  the  grant  of  a  right  of 
way  over  his  hmd,  a  railroad  agreed  by  parol  to  furnish  I),  fur 
life  witli  a  free  pass  for  himself  and  his  family  over  its  road. 
The  pass  was  given  for  a  while,  and  then  refused.     Held,  that 
the  nieasure  of  damages  was  the  value  of  such  pass,  to  be  ap- 
proximated as  closely  as  the  nature  of  the  case  would  admit: 
Erie  and  Pittuhurgh  R.  R.  Co.  v.  DoiUheU  88  Pa.  St.  243;  32  Am. 
Rep.  451.     A  agreed  with  B  that  if  the  latter  would  procood 
with  his  team  to  a  place  at  a  distance,  he  would  furnish  hini 
Avith  three  thousand  pounds  of  "back-loading"  from  that  place; 
B  did  go  with  his  team  to  the  place,  and  A  furnished  him  with 
only  a  portion  of  tlie  freight  agreed  upon.     Held,  that  li  was 
entitled  to  recover  for  the  whole  amount  agreed  upon:  Burnno 
V.  Pound,  20  Mo.  435.     A  violated  his  contract  to  ship  to  P),  a 
commission  merchant,  all  his  cotton  for  the  season.     Held,  tliat 
B  was  entitled  to  recover  the  full  commission;  it  appearing  that 
the  expenses  connected  with  selling  were  nominal,  B's  skill,  ex- 
perience, and  judgment  being  the  chief  factors  in  the  case: 
Moore  v.  Lmvrence,  16  Fed.  Rep.  87.     On  A's  failure  to  dismiss 
a  suit  as  agreed,  B's  lands,  to  the  alleged  value  of  $5,000,  were, 
without  any  special  direction  of  the  plaintiff,  so'  .  for  $150.  Ifrld, 
that  A  was  not  liable  in  damages  for  the  loss  of  the  value  of 
the  land:   Travis  v.  Dvffau,  20  Tex.  49.     The  building  of  a  jail 
was  let,  at  public  outcry,  to  the  lowest  bidder;  the  contract  was 
taken  at  less  than  a  fourth  part  of  a  fair  price;  the  contractor 
failed  to  perform  any  part  of  his  contract;  it  was  let  to  another 
at  public  outcry,  and  the  county  sued  the  first  contractor  on  his 
bond.     Held,  that  the  measure  of  damages  was  not  the  differ- 
ence between  the  two  bids,  but  the  difference  betv;een  a  fair 
price  at  the  first  letting,  and  a  fair  price  at  the  second  letting: 
Chambers  v.  Fort  Rend  County,  14  Tex.  34.     A  contracted  with 
B,  to  whom  he  had  rented  a  mill,  that  he  would  put  in  addi- 
tional machinery,  etc.,  which  was  defectively  done,  and  H  sued 
for  a  breach  of  the  contract.     Held,  that  the  measure  of  dam- 
ages was  the  value  of  the  use  of  that  portion  of  the  machinery 
which  A  had  contracted  to  furnish,  and  which,  hy  r-;,!i«0'!  of  his 
failure  to  do,  B  was  unable  to  enjoy:   Green  v.  Ma     .  '.  "■  >''i.  Glo. 
P.  engaged  board  and  rooms  in  D.'s  hotel  frcn.'  .^       iiioor  ii<t 
to  May  1st,  at  $150  per  week.     P.  left  the  loon      floveuiher 
23d,  and  thereupon  D.  let  them  to  another  partv  -,>r  Ji'12-")  per 
week.     Held,  that  D.  was  entitled  to  recover  the  amount  of  the 
difference  between  the  two  rates  after  November  23d,  witli  inter- 
est after  May  1st;  De  Lavallette  v.  Wendt,  75  N.  Y.  579;  31  Am. 
Rep.  494.     Defendant,  in  consideration  of  the  grant  of  a  right 
of  way  through  the  plaintiff''s  land,  agreed  to  build  for  the 
plaintifif  a  certain  wagon-road,  and  also  to  fence  both  sides  of 
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N.Y.  579;  81  Am, 
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sonuhly  cost  to  construe    X  ro^/n'T;' '''''^V^^  ^^'^"^'^  '•<''^^- 
Co.,  -,(3  Cal.  317.     A  nerson    !,m-?       ^"^/<^'^ '•»-':   Tmjhr  v.  /.'.  R 

life,  the  prcnuum  ot  S     u    Xut'r^''^  "'  ^'"^'''--'  -  ^^« 
inoMcy  to  an  express  con   nuu^o  K ^^    ^''"^  "'' ^ 
tlHMnsurer.     The  nioney  wa  Vot  «n  .?  .     '^^"^^  ^^^liwn.l  to 

i^-,''- ,  ^^1-  express  eo';.:;rn;t",ticr:fSr'  ''^'  ^'''"y 

which  the  money  was  sent.     Held  thnt  tL  '  J*"''i'^*''"  '"^ 

against  defendant  was  immaHl,^^^!  f     1    T'"'"''^' "'"^'•''•'■U'e 

l;ut  that  the  assured  wafbrnS'^te  r:  sin.;';'. ''  "'^'  ^'^^''^^' 

duce  the  loss,  such  as  beintr  rein^rfn+n  i  '   '''  "''''"•*^  <^>  i""- 

not  recover  for  such  lo::':!\^^^:\^^^^;;-^'^^  ^^'^'^  '^'^^ 

6nj./.  V.  A^«s^.rn  Express  Co.^7  Me   3/7    9    '^  I^'",y""t^"l: 

A  cliattel  was  let  for  one  d-.v  of  fi.l  u       .    ''  -^  ^^'"-  'i<-'i).  ;jl. 

was  one  dollar.     By  St^te  th^  .1  '.f  "'"'^^>^  ^'''^^'•«'''"  ^'  hi-h 

five  weeks.     The  liunUff  elai  "d  telir  ''''  "^''''''^'^  '- 

whole  term,-an  amount  greater  th-nH        V  ^'Z  ''"'>'  ^'''  the 

i7././,  that  the  price  agreed  unon  for  n^^    /''  ''''^'''  ^^  <'"'  '''^^^^^'l- 

of  estimate  for  the  whKrn      .fd  thTf  "l"^  T  '''■' ""  '^^'^''^''^-^^ 

recover  the  value  of  the  1^0  f  r  fi      *  *^  ^''^^^''^'^^^  only 

Eohcrts,  3  E.  D.  SmUh,  318  ""^""^  i^^^^"^^^-'  ^'"--''^  v 

§2639.     Liquidated  Damages  in  Contract.. -A  -^on 
tract  may,  in  express  terms,  assess  the  amount    f  d  . 
or  in  other  words,  the  sum  of  iiioney  to     e         ,  r'^^f ' 
one  in  default  in  the  event  of  a  breTcli'     to  "       '  '"^ 
ment  is  perfectly  legal,  and  the  sun      !  'eed  i  ,  1^  "'"'" 
due  and  payable  by  virtue  of  the  a<;tmen      v    I     T'"" 

f-ther  inquiry  as  to  the  amount  ^rt;r!:^";;:i 
following  are  instances^/  liqui<lated  damages  ii/^ontr.o 
VIZ.:  Where  a  building  contract  stipulates  t  lat      tl      I       ' 
ing  IS  not  completed  by  a  certain  day  the  contra    oiwl" 


'  Pearson  1).  Williams,  24  Wend  "-Ifi- 
26  Weml.  030;  Williams  .^   Vat;    y 
N.  I.  3-4;  .30  Am.  Rep.  2(5;  Lyn.le'i- 
Thon,i..stm  2  Allen,  45ti;  Gillesr.  Hall, 
/  1  liila.  4:.',).  * 

'  Taiduveau  v,  Smith,  Hardin,  IT.j.  3 
Am.  Dec.  727.  ."  Where  the  covenant 
IS  to  imy  a  i,articular  liquidated  sum 
a  court  of  equity  cannot  make  a  new 
eovoriaut  for  a  man;  nor  is  there  any 
riiom  tor  compensation  or  relief  -y 
in  luases  coutuiuing  a  covenant  against 


plowing   up   a  meadow,  if  the    cove 

aJ  i   ^f  Hi  '^"'^"•'S'^'  equity  will  relieve 
against   the  p..nalty,  or  will  even  .'o 

stance  of  the  a-rceineiit;    hut  if  i-  i., 

tve.y   acre   plowed    up',   th,  re    is   no 
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pay  a  certrcin  nar  ed  sum  each  week  or  month  thereafter;' 
where  a  contract  of  sale  for  the  delivery  of  iron  at  certain 
dates  provided  that  if  not  delivered  at  the  dates  men- 
tioned the  seller  should  pay  a  fine  of  so  much  per  ton,  to 
be  deducted  out  of  the  payment.'  A  contract  may  also  be 
framed  to  secure  the  payment  of  a  stated  sum  of  money 
for  the  doing  of  a  certain  act,  but  without  any  absolute 
restriction  against  the  act,  which  act  then  does  not  in 
itself  constitute  a  breach  of  the  contract,  but  only  a  con- 
dition  precedent  to  the  liability  to  pay,  and  the  only 
breach  consists  in  not  paying  the  agreed  price.' 

§  2640.  Penalties  in  Contracts.  —  Instead  of  liquidated 
damages,  the  contract  may  name  a  certain  sura  generally 
as  a  penalty  for  non-performance.  In  this  case,  although 
the  penalty  be  forfeited,  and  payable  according  to  the 
terms  of  the  contract,  the  court  in  general  gives  relief 
upon  equitable  principles  against  the  full  penalty  by 
assessing  and  allowing  only  the  damages  in  fact  incurred.^ 
Thus  in  bonds,  the  penalty  is  generally  placed  at  double 
the  sum,  yet  only  the  exact  amount  of  damage  caused  by 
the  non-performance  can  be  recovered.* 

§  2C41.  Damages  on  Bonds  is  Restricted  to  Amount 
of  Penalty.  —  In  an  action  on  a  bond  the  obligee  can  in 
no  case  recover  more  than  the  amount  of  the  penalty," 


'  Fletcher  v.  Dyche,  2  Term  Rep. 
32;  Jones  v.  St.  .John's  College,  L.  li. 
GQ.  B.  115;  Watts  v.  Shephard,  2  Ala. 
4'J.");  Worrall  v.  Mi:Clingham,  5  Strob. 
115;  Louis  V.  Brown,  7  Or.  .^26;  Hall 
V.  Crowley,  5  Allen,  304;  81  Am.  Dec. 
745.  Cr.ntra,  Muldoon  v.  Lynch,  06 
Cal.  5.SG;  Wilcu.s  v.  Kling,  87  111.  107. 

''  Ber^,'hei!;i  v.  Blaenavon  Iron  Co., 
L.  R.  10  Q.  B.  3iy. 

'  Lowe  (1.  Peers,  4  Burr.  2225:  Legh 
V.  Lillie,  G  Hurl.  &  N.  105.  "There 
are  tiiree  clas^ea  of  covenants  of  this 
sort:  1.  Coven;ints  nut  to  do  particular 
acts,  with  a  penalty  for  doing  them; 
2.  CoveiKuits  n.)t  to  do  an  act,  with 
lii^uidaled  dama^tia  to  be  paid  ii  the 


act  is  done;  and  3.  Covenants  that  acts 
shall  not  he  done,  unless  subject  to  a 
certain  payment":  Bramwell,  ,[.,  in 
Legh  V.  Lillie,  6  Hurl.  &  N.  It)."). 

*  Leake  on  Contracts,  1080;  (Jnwer 
V.  Carter,  3  Iowa,  244;  GO  Am.  Ucc. 
71.  The  sum  specified  in  a  lioiid  re- 
quired by  statute  from  a  bridge-con- 
tractor is  a  penalty,  and  not  li([uiil;itt'd 
damages:  Nevada  Count v  v,  liicks, 
38  Ark.  557. 

*  Leake  on  Contracts,  1081. 

*  iSedgwick  on  Damages,  4'Jii;  War- 
den V.  Nit'lson,  1  Murpli.  'll^r.  .3  Am. 
Dec.  GUI ;  Carter  v.  Carter,  4  Day,  .SO; 
4  Am.  Dec.  177;  Cherry  r.  Mann, 
Cooke,   208;    5  Am.   Deo.   ti'Ja.    bee 
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except  that  the  penalty  not  being  paid,  interest  may  be 
recovered  on  it.^ 

§  2642.  Aliter  as  to  Other  Instruments.  —  But  whore 
the  penalty  is  contained  in  any  ther  instrument  th.-ii  a 
bond,  the  party  entitled  may  bring  an  action  for  the 
breach,  without  regard  to  the  penalty,  and  may  recover 
damages  in  excess  of  the  penal  sum.* 

§  2643.  Liquidated  Damagfes  or  Penalty— Construe 
tion  of  Instruments  as  to.  —  Whether  a  sum  named  is 
to  be  considered  as  liquidated  damages,  or  simply  a  pen- 
alty, is  often  i  matter  of  difficulty.  It  is  well  settled  that 
the  question  is  not  concluded  or  affected  by  the  mere  use 
of  the  words  "penalty"  or  "liquidated  damages."'  Tlius, 
even  where  it  has  been  expressly  declared  in  the  contract 
"that  the  sum  shall  be  liquidated  and  ascertained  dam- 
acics,  and  not  a  penalty  or  penal  sum,"  or  in  other  terms 
equally  strong,  it  has  nevertheless  been  construed,  accord- 
ing to  the  general  effect  of  the  agreement,  to  be  a  penalty 


note  in  1  Am.  Dec.  338,  340;  Bank  of 
U.  S.  V.  Magill,  1  Paine,  662;  Lawrence 
V.  U.  S.,  2  McLean,  581;  State  r. 
Ford,  6  Blackf.  392;  Lombard  v. 
Mayberry,  24  Neb.  674;  8  Am.  St. 
Rep.  234. 

'  Harris  v.  Clap,  1  Mass.  308;  2 
Am.  Dec.  27;  Brainard  v.  Jones,  18 
N.  Y.  35;  Smedes  v.  Hooghtaliug,  3 
C'aines,  48;  2  Am.  Dec.  250. 

•'  Graham  v.  Bickham,  2  Yeates,  32; 
1  Am.  Dec.  328;  Shreve  v.  Brereton, 
51  Pa.  St.  175;  Holley  v.  HoUey,  Litt. 
Sel,  Cas.  505;  12  Am.  Dec.  342.  "  The 
penalty  is  auxiliary  to  the  perform- 
ance of  the  contract,  and  the  party 
grieved  may  either  claim  the  penalty 
as  his  debt  at  law,  and  assign  his 
breach  under  the  statute,  or  he  may 
bring  his  action  for  damages  upon  the 
bruacii  of  the  contract "  :  Harrison  v. 
AVright,  13  East,  343.  "  But  where 
a  party  once  takes  the  penalty,  he  to- 
tally discharges  the  other  party  from 
any  future  obligation,  and  has  recov- 
ered all  that  he  can  ever  claim  under 


the  agreement  "  :    Bird  v.  Randall,  1 
W.  Black.  387. 

»  Hoagland  v.  Segur,  38  N.  J.  L. 
230;  Watts  v.  Sheppr.rd,  2  Ala.  42.5; 
Davis  V,  Freeman,  lOMieh.  188;  Thoro- 
good  D.Walker,  2  Jones,  15;  Shreve  v. 
Brereton,  51  Pa.  St.  175;  Grand  Tower 
Co.  V.  Phillips,  23  Wall.  471;  Bunage 
V.  Krump,  3  Jones,  330;  Foley  r.  Mc- 
Keegan,  4  Iowa,  1;  66  Am.  Dee.  107; 
Bagley  v.  Peddie,  16  N.  Y.  469;  69 
Am.  Dec.  713;  Dwinel  v.  Brown,  54 
Me.  468,  the  court  saying;  "The  words 
'penalty,'  'forfeiture,'  or  'liquidated 
damages,' are  not  conclusive,  and  the 
court  will  examine  the  other  provisions 
of  the  contract,  its  subject-matter,  the 
situation  of  the  parties,  and  tiie  course 
and  usages  of  trade,  as  well  as  this 
particular  language,  and  gather  the  in- 
tention of  the  parties  from  the  whole 
taken  together.  If  it  impossilde  or  dif  • 
ficult  to  compute  the  actual  damages, 
the  use  of  the  word  '  penalty '  will  not 
prevent  the  court  from  regarding  the 
sum  named  as  liquidated  damages." 
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in  legal  operation,  under  which  the  remedy  is  restricted 
to  the  damn<:;es  actually  incurred.'  On  the  other  hand, 
there  are  numerous  cases  in  which  the  parties  have  used 
the  word  ''penalty,"  which  seems  prima  facie  to  import 
a  forfeiture,  rather  than  a  valuation  of  damage;  yet  the 
courts  have  held  that  the  stipulated  sum  was,  from  the 
nature  of  the  case,  to  bo  considered  as  liquidated  damages 
and  recoverable  in  full,*  "Whether  the  sum  mentioned 
in  an  agreement  to  be  paid  for  a  breach  is  to  be  treated 
as  a  penalty, or  as  liquidated  and  ascertained  damages,  is 
a  question  of  law,  to  be  decided  by  the  judge,  upon  a  con- 
siderati'ui  of  the  whole  instrument.'" 

Where  it  is  plain  that  the  parties  meant  the  sum  fixed 
to  be  liquidated  damages,  the  court  will  not  interfere  to 
frustrate  that  intention.*  On  the  other  hand,  if  it  be 
doubtful,  upon  the  whole  agreement,  whether  the  sum 
named  was  intended  to  be  a  penalty  or  liquidated  dam- 
ages, it  will  bo  construed  to  be  a  penalty,  it  being  the 
tendency  of  the  courts  to  consider  the  contract  as  creating 
a  penalty  to  cover  the  damages  actually  sustained  by  a 
breach,   rather   than   liquidated   damages.'     Where  the 


'  KemMo  v.  Farren,  6  Bing.  141; 
Boys  ?',  Ancell,  5  Biiig.  N.  C.  390; 
HoriitT  V.  Flintoff,  9  Mess.  &  W.  678; 
Reinddl  v.  Schell,  4  Com.  B.,  N.  S., 
97;  27  L.  J.  Com.  P.  146;  In  re  New- 
man, L.  K.  4  Ch.  D.  724;  Dennis  v. 
Cumuiina,  3  Johns.  Cas.  297;  2  Am. 
Dec.  1(30;  Baird  v.  Tolliver,  6  Humph. 
186;  44  Am.  Dec.  298;  Shreve  v.  Brere- 
ton,  51  Pa.  St.  175;  Curry  v.  Larer,  7 
Pa.  St.  470;  49  Am.  Dec.  487;  Moore 
V.  Platte  Co.,  8  Mo.  467;  Jackson  v. 
Baker,  2  Edw.  Ch.  471. 

'•i  Sainter  v.  Ferguson,  7  Com.  B.  716; 
Spiirrow  V.  Paris,  7  Hurl.  &  N.  594; 
31  L.  J.  Ex.  137;  Parfitt  v.  Chambro, 
L.  R.  15  Eq.  36;  Shreve  v.  Brereton, 
51  Pa.  St.  175;  Duffy  v.  Shockey,  11 
Ind.  70;  71  Am.  Dec.  349. 

^  Sainter  v.  Ferguson,  1  Man.  &  G. 
286;  Clia.se  v.  Allen,  13  Gray,  42; 
Shute  V.  Hamilton,  3  Daly,  462;  Whit- 
field V.  Levy,  35  N.  J.  L.  149;  Noyes 


V.  Phillips,  60  N.  Y.  408;  Hainnk^ru. 
Schroers,  49  Mo.  406;  Kemp  c.  Knick- 
erbocker Ice  Co.,  69  N.  Y.  45;  Ja- 
queth  V.  Hudson,  5  Mich.  123. 

*  Lea  V.  VVhitaker,  L.  R.  8  Com.  P. 
70;  Williams  v.  Vance,  9  S.  C.  344, 
374;  30  Am.  Rep.  26;  Baglcy  v.  Pel- 
die,  5  Sand.  192;  16  N.  Y.  41)!);  (39 
Am.  Dec.  713;  Bearden  v.  Smith,  11 
Rich.  550;  Crisdee  v.  Bolton.  ^  Car.  * 
P.  240;  Dwinell  v.  Brown,  54  .Me.  4(3(J; 
Brooks  V.  Hubbard,  3  Conn.  5S;  8  Am. 
Dec.  154;  Houghton  v.  Pattee,  58 
N.  H.  326. 

*  Sluite  V.  Taylor,  5  Met.  67;  Moore 
V.  Platte  Co.,  8  Mo.  467;  Foky  r.  Mc- 
Kecgan,  4  Iowa,  1;  66  Am.  i>t'c.  107; 
Tayfoe  v.  Sandiford,  7  Wlic:it.  13; 
Baird  v.  Tolliver,  6  Humph.  ISiJ;  44 
Am.  Dec.  298;  Wallis  v.  CaiinnUr,  13 
Allen,  19;  Spencer  v,  Tildeii,  .j  Cow. 
150;  Shreve  v.  Brereton,  51  I'a.  St. 
175;  Ricketson  v.  Richardson,  19  Cal. 
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matter  is  the  payment  of  a  debt  or  liquidated  money  de- 
mand, and  the  sum  fixed  upon  is  greater  than  the  aiiionnt 
of  the  debt  or  demand,  it  is,  as  a  rule,  treated  as  a  pen- 
alty, and  not  as  liquidated  damages.'    If  the  performance 
of  an  undertaking  or  the  payment  of  a  debt  bo  secured 
by  a  stipulation  that  in  casb  of  its  not  being  performed 
or  not  being  paid  at  the  appointed  time,  a  larger  sum 
sliall  become  payable,  the  stijmlation  for  the  payment  of 
a  larger  sum  is  in  the  nature  of  a  penalty,  against  which 
relief  will  be  given.    But  if  there  be  an  existing  debt,  and 
an  agreement  is  made  for  the  payment  of  a  smaller  sum 
at  a  certain  time,  and  in  a  certain  manner,  in  discharge  of 
the  debt,  but  that  if  default  be  made  the  whole  debt  shall 
be  payable,  the  reserved  right  to  the  original  debt  is  not 
a  penalty,  and  no  relief  can  be  obtained  against  it.^     So 
where  a  debt  is  contracted  to  be  paid  by  installments, 
subject  to  the  stipulation  that,  in  case  of  any  installment 
not  being  paid  when  due,  the  whole  sum  remaining  due 
sliall  become  payable  at  once,  such  proviso  does  not  oper- 
ate as  a  penalty,  and  there  is  no  relief  against  it.'    Where 
one  agrees  to  pay  a  certain  sum  as  compensation  in  case 
he  fails  to  perform  the  obligations  of  a  previous  contract 
at  tlie  time  specified  therein,  such  sum  is  not  a  penalty, 
but  liquidated  damages,  and,  unless  excessive,  the  courts 
will  enforce  its  payment.*     Where  a  mortgage  is  made  at 
a  certain  rate  of  interest,  with  a  proviso  that  upon  default 
in  punctual  payment  a  higher  rate  of  interest  shall  be 
cluirg(;d,  the  increase  of  interest  is  considered  as  a  pen- 
alty, and  courts  of  equity  relieve  against  it,  upon  the 


330;  ('ohvell  V.  Lawrence,  38  N.  Y. 
71;  M>ir  V.  Hart,  40  Mich.  517;  29 
Am.  Ki'p.  533;  Scoficld  v.  Tompkins, 
95  111.  190;  35  Am.  Rop.  160;  Ched- 
(lick  r.  M:»rsh,  21  N.  J.  L.  463. 

'  Tiyloe  V.  Saudiford,  7  Wheat.  13; 
Scdlit'ld  r.  Tompkins,  95  III.  190;  35 
Am.  Ki'p.  160;  Mason  v.  Callemler,  2 
Miuii.  350;  72  Am.  Dec.  103.  In 
Kemblu  v.  Farren,  6  Bing.  148,  the 
court  say:  "That  a  large  sum  should 


become  immediately  payable,  in  con- 
sequence of  the  nonpayment  of  a 
small  sum,  and  that  the  former  should 
not  be  considered  as  a  penalty,  ap- 
pears to  be  a  contradiction  in  terms. 

'^  Thompson  v.  Hudson,  L.  K.  4  H. 
L.  1. 

»  Bonafous  v.  Rybot,  3  Burr.  1370. 

♦  Hardee  t-.  Howard,  33  Ua.  533;  83 
Am.  Dec.  176.    ' 
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(lobtov  paying  tho  interest  at  the  lovvor  rate,  with  interest 
for  tho  (lohiy.  But  if  tho  rate  of  interest  be  fixed,  and 
the  mortgiif^eo  agree  to  take  less  if  paid  punctually,  this  is 
a  valid  and  binding  agreement.' 

Where  an  agreement  for  the  payment  of  a  fixed  sum  h 
made  as  to  a  matter  of  uncertain  value,  it  is  generally 
treated  as  liquidated  damages.'  Covenants  between  laud. 
lord  and  tenant  for  regulating  tho  mode  of  farming  and 
manngoinont  of  tho  land,  as  a  covenant  not  to  plow  up 
ancient  meadow,  not  to  cultivate  out  of  tho  regular  course 
of  husbandry,  not  to  carry  off  manure,  and  tho  liko,  uiulor 
penalties  of  an  increased  rent  of  so  much  per  acre,  are 
construed  as  imposing  an  increased  rent  recoverable  in 
full,  against  which  the  lessee  can  obtain  no  relief.''  And 
the  excessive  amount  of  tho  sum  agreed  upon  as  payaMo 
for  a  breach  of  uncertain  value  is  not  alone  a  sulliciciit 
ground  for  treating  it  as  a  penalty,  and  not  litiuidalcnl 
damages,  as  it  is  competent  for  the  parties  to  form  (luir 
own  estimate  of  the  value.*  The  whole  contract  must,  bo 
looked  to,  its  subject-matter,  the  ease  or  dinuulty  of 
measuring  the  breach  in  damages,  and  the  magnitutlo  of 
the  stii)nlatcd  sum,  not  only  as  compared  with  the  value 
of  the  subject  of  the  contract,  but  in  proportion  to  the 
probable  consequences  of  the  breach.*  Where  there  is  no 
inherent  difHculty  in  ascertaining  tho  actual  damages, 
and  the  amount  named  will  more  than  make  the  other 
party  whole,  and  be  an  unconscionable  recovery,  it  will  be 


*  Nicholls  r,  Maynard,  3  Atk. 
519. 

»  Green  v.  Price,  13  Mees.  &  W.  702; 
Hamilton  v.  Overton,  G  Blackf.  200;  38 
Am.  Dec.  13(5;  Cotlieal  v.  Talinage,  9 
N.  Y.  551;  01  Am.  Dec.  717;  Morse 
V.  Ratlibuni,  42  Mo.  594;  97  Am.  Dec. 
359;  I'owull  v.  Burroughs,  54  Pa.  St. 
329;  Chase  v.  Allen,  13  Gray,  42. 

'  Leake  on  Contracts,  1094. 

♦Leako  on  Contracts,  1096.  "A 
person  may  st;t  an  extraordinary  value 
upon  a  piece  of  land  or  wood;  and  if 


he  choose  to  stipulate  for  five  pounds  or 
fifty  pounds  additional  rent  upon  overy 
acre  broken  up,  or  for  any  givtii  sum 
upon  every  load  of  wood  cut,  I  slu  until- 
ing irrational  in  such  a  contract;  it  :ip. 
pears  to  me  difficult  to  apply  witli  [no- 
priuty  the  word '  excessive '  to  thu  tirins 
in  which  parties  choose  to  cmitiact 
with  each  other":  Astley  d.  VVtldun, 2 
Bos.  &  P.  351. 

*  Mathews  v.  Sharp,  99  Pa.  St.  PfiO; 
Jones  V.  Bnrford,  74  Me.  439;  Siiiitli 
V.  Wedgewood,  74  Me.  457. 


4320 


4321 


DAMAGKS. 


§  2043 


0,  with  intorost 
t  bo  lixetl,  ai\il 
nctually,  this  U 

f  a  fixed  aum  ia 
it  is  gcneniUy 
,s  between  hxiul- 
of  fanning  and 
not  to  plow  up 
10  reguhir  course 
(1  the  like,  under 
ch  per  acre,  are 
it  recovorublo  in 
no  relief.''     Ami 
upon  as  pavaMo 
alono  a  sutliricnt 
d   not  liquidated 
ties  to  form  tludr 
contract  must  bo 
or   diilicully  of 
tho  magnitude  of 
■ed  with  the  value 
roportion  to  the 
Adhere  there  is  no 
actual  damages, 
make  the  oilier 
kcovery,  it  will  be 

lipulate  for  five  pounds  or 
llditional  rent  upon  overy 
Ip,  or  for  any  givtn  sum 
Vl  of  wood  cut,  I  SLO  uoth- 
fin  such  a  contract;  it  ap- 
Ifficult  to  apply  witli  I'lo- 
Id  'excessive '  to  the  tuniiS 
Ities  choose  to  contract 
ler":  Astley  r.  WeUlon,2 
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rci^ardod  as  a  penalty.'  So  where  a  contract  provides 
for  a  forfeiture  of  a  sum  so  great  tiuit  it  is  apiMUcnt  that 
the  provision  was  inserted  in  tcrrorciu,  it  will  bu  treated 
us  a  penalty,  and  not  as  li(piidated  dnniagos." 

Agreements  for  the  sale  of  a  trade  or  business,  or  for 
u  partnership  or  tlie  employment  of  a  person  in  a  trado 
or  business,  frequently  contain  a  clauso  providing  against 
the  carrying  on  tlio  same  trade  or  busines.s  within  certain 
limits,  and  against  the  interference  with  clients  or  cus- 
tomers, and  other  terms  of  that  kind  intended  to  protect 
the  business,  and  stipulating  for  the  payment  of  a  iixed 
su!n  for  a  breach  of  any  such  terms  of  the  agreement;  in 
such  cases  the  sum  is,  in  general,  to  be  consi'lered  as  the 
liipiidated  and  ascertained  damages  to  be  recovered  in  full, 
and  not  as  a  penalty.' 

Where  tho  contract  involves  several  distinct  matters  of 
various  kinds,  and  one  fixed  sum  is  stipulated  to  be  paid 
for  any  breach,  of  whatever  kind,  it  is,  in  general,  to  be 
treated  as  a  penalty  for  securing  the  performance  of  the 
contract,  and  not  as  liquidated  damages;  because  it  can- 
not have  been  fixed  with  any  regard  to  the  value  or  extent 
of  the  breach.  It  is  said  that  "  where  articles  of  agree- 
ment contain  covenants  for  the  performance  of  several 

'  Davia  v.  United  States,    17  Ct.  of  v.  Tohey,  60  Me.  410;  2'2  Am.   Hep. 

CI. -JOl.  581;  Muse  i'.   Swayiu;,  '.'  Iam,  L'.3I;  'M 

Minulstreet    v.    Baker,     14    R.    I.  Am.   Hep.  607;   Cashing  r.   Drew,  97 

546.  Mass.  445.     "It  cannot  l)e  said  what 

'  Pierce  v.   Fuller,   8  Mass.   22.3;   5  damage  a  person  may  .sustain  by  an- 

Ani.  Due.  102;  .Sainter  i'.  Ferguson,  7  otiier  setting  up  in  business  williin  a 

Miui.  Ci.  &  S.  716;  Chrisdee  v.  IJolton,  limited   time    or    (li.st.UKjii,    nor    how 

3  Car.  &  P.  240;  .Tacquith  )'.  Hudson,  mucli  he  may  he  injured  I)y  tiie  loss  of 

5  Mich.  12H;  liawlinson  i\  Clarke,  14  one  of  hia  clients.     And,  therefore,  in 

Mees.  &  VV.    186;  (Jreen  v.   Price,   l',i  order  to  avoid  all  dispute,  the  parties 

Mees.  &  W.  695;  Nobles  v.    Bates,  7  are   content   to   fix    a    certain    sum": 

Cow.  307;  Smith  v.  Smith,  14  Wend.  Parke,  B.,  in  Galsworthy  r.  Strutt,  1 

4()S;  Dakin  v.  Williams,  17  Wend.  447;  Ex.  66.1.     For  cases  holding  that  the 

Mott  V.  Mott,  11  Barb.  127;  Lange  v.  sum   named  must   be   construed  as  a 

Wtik,   2    Ohio  St.    519;    Dunlop    v.  penalty,    see   Perkins    v.    Lyman,    11 

Oregory,  10  N.  Y.  241;  61  Am.  Dec.  Mass.  76;  6  Am.  Dee.  l.">8;  Stearns  v. 

74(i;  California    Steam    Nav.    Co.    v,  Barrett,    1    Pick.    443;    II    Am.    Dec. 

Wrii^ht,  6  Cal.  259;  65  Am.  Dec.  511;  223;    Long  v.   Towl,  42  Mo.  545;   97 

Hai^k'y  V.  Peddie,   10   N.   Y.  469;   69  Am.   Dec.  355;  HurroU  v.  Doggett,  77 

Am.  I)ec.  713;  Dutl'y  v.  Shockey,   11  Mo.  545;  Ueatwole  y.  Gurrell,  35  Kau. 

lud,  70;  71  Am.  Dec.  348;  Holbrook  692. 
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things,  and  then  one  large  sum  is  stated  to  be  paid  upon 
breach  of  performance,  that  must  be  considered  as  a  pen- 
alty."' And  that  "where  the  sum  will,  in  case  of  breaches 
of  the  agreement,  be  in  some  instances  too  large,  and  in 
others  too  small,  a  compensation  for  the  injury,  that  sum 
must  be  considered  a  penalty."  ^ 

Illustrations — Penalties.  —  A  contract  between  the  man- 
ager of  a  theater  and  an  actor,  containing  many  stipulations  o:^ 
each  side,  of  various  degrees  of  importance,  as  to  the  times  and 
manner  of  the  performances,  the  regulations  of  the  theater,  and 
for  the  payment  of  salary  at  so  much  per  night,  provided  that 
if  either  party  should  neglect  to  fulfill  the  said  agreement,  or 
any  part  thereof,  he  should  pay  to  the  other  the  sum  of  one 
thousand  pounds.     Held,  that  the  sum  was  a  penalty,  and  not 
liquidated  damages,  because  it  extended  to  the  breach  of  any 
stipulation  by  either  party,  including  the  neglect  to  pay  one 
night's  salary:  Kemhley.  Fnrren,6  J3ing.  141;  Astleyy.  Mcltlnn, 
2  Bos.  &  P.  346.     A  building  contract  provided  for  completion 
by  a  stated  day,  in  default  of  which  the  contractor  should  forfeit 
ten  j)0unds  per  week  until  completion,  and  contained  various 
other  stipulations,  with  a  final  provision  that  in  case  the  con- 
tract should  not  be  in  all  things  duly  performed,  he  should  pay 
one  thousand  pounds  "as  liquidated  damages."     Held,  that  the 
latter  sum  was  in  the  nature  of  a  penalty,  and  that  the  emj)loyer 
could   recover  only  the  actual  damages  under  the  contract: 
In  re  Newman,  L.  R.  4  Ch.  D.  724;  46  L.  J.  Ch.  57.     An  agree- 
ment for  the  sale  of  a  public  house,  with  the  license,  good-will 
of  the  business,  trade  fixtures,  and  stock  in  trade,  and  involving 
a  variety  of  stipulations  of  different  value  concerning  transfer 
of  license,  valuation  of  goods,   time  of  possession,  and  such 
matters,  contained  a  provision  in  express  terms  that  if  either 
party  sliould  fail  to  perform  the  agreement,  he  should  pay  to 
the  other  a  specified  sum  of  money.    Held,  to  operate  as  a  penaltv: 
Belts  V.  Burch,  4  Hurl.  &  N.  506;  28  L.  J.  Ex.  267;  Mam-  V, 
LarrlL  L.  R.  9  Com.  P.  107;  43  L.  J.  Com.  P.  131.     A  agreed 
to  f''.fnish  B  certain  flour-machines  of  a  fixed  capacity,  and 
providing  that  the  machines  "shall  be  retained  without  nny 
price  being  paid  by  you,  in  case  results  are  not  as  prnuiised," 
Held,  that  the  provision  for  retention  was  a  penally;  Penny- 
packer  V.  Jones,  106  Pa.  St.  237.     A  charter-party  bound  the 


1  A^lloy  V.  WeMon,  2  Bos.  &  P.  3,"3; 
Foley  r.  .SloKuegan,  4  lowii,  1;  60  Am. 
I)ec.  ]07;  Owuus  v.  Hotlges,  1  Mc- 
Muil.    100;   Carpenter  v.  Lockhtvrt,  1 


Ind.  434;  Thorogood  v.  Walkor,  2 
Jones,  15;  Charleston  Fruit  Lo.  v. 
Bond,  26  Fed.  Kep.  18. 

■■'  Uavies  v.  Fentou,  0  Barn.  &  C.  -23, 
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parties,  ship,  freight,  and  merchandise  "in  the  penal  sum  of 
estimated  amount  of  freight."  7/eW,  a  penalty:  Wnttsv.  Caviars, 
115  U.  S.  353.  In  consideration  of  a  right  of  way,  a  railroad 
covenanted  that  it  would  construct  a  lawful  fence  on  each  side 
of  the  track,  and  a  crossing  with  cattle-guards  at  such  places  as 
the  owner  should  designate,  or  in  default  thereof  would  pay 
one  thousand  dollars.  Held,  a  penalty:  St.  Loxiih  etc.  R.  R.  Co. 
V.  Shoemaker,  27  Kan.  677.  A  agreed  to  build  a  brick  building, 
and  to  occupy  such  portion  of  the  lot  as  would  be  satisfactory 
to  B,  and  give  him  possession  in  three  weeks,  and  a  lease  for 
six  months,  with  the  privilege  of  a  twelve  months'  lease,  and 
failing  to  do  so,  to  pay  certain  damages.  Held,  that  the  dam- 
ages were  not  liquidated:  Nash  v.  Hermosilla,  9  Cal.  584;  70 
Am.  Dec.  676.  A  contract  was  made  to  deliver  a  quantity  of 
staves,  for  which  a  party  was  to  pay  four  hundred  dollars,  and 
make  certain  advances.  It  was  agreed  that  a  failure  to  perform 
the  contract  should  subject  the  failing  party  "to  pay  the  other 
the  sum  of  five  hundred  dollars,  as  stipulated  damages,  without 
ahatement  or  diminutic"."  Held,  a  penalty:  Ilahleman  v. 
Jennings,  14  Ark.  329.  A  contract  for  the  didivery  of  stone  con- 
tained the  words:  "In  witness  whereof,  we  bind  ourselves  to  pay, 
each  to  the  other,  in  case  of  failure  by  either  of  us  on  this  con- 
tract, the  sum  of  two  thousand  dollars,  in  case  the  said  stone 
sliould  not  be  delivered,  or  when  delivered,  paid  for  as  above." 
Held,  a  penalty:  Goldsboroucjh  v.  Baker,  3  Cranch  C.  C.  48.  A 
contract  for  the  sale  of  land  provided  for  the  payment  of  over 
twenty-two  thousand  dollars  purchase-money,  by  a  certain  day, 
as  a  precedent  and  essential  condition,  and  that  in  case  of  any 
default  in  payment  of  the  price,  the  vendor  might  declare  the 
contraci  null  and  '"^id,  and  retain  any  sums  of  money  paid, 
and  might  sue  and  recover  from  the  purchaser  the  whole  or  any 
part  of  the  price  that  might  be  due  and  unpaid,  as  litjuidated 
damages.  Nothing  was  paid,  and  the  verulor  did  not  part  with 
pus.-^ession.  Held,  a  penalty:  Scofield  v.  Tompklnt^,  95  111.  190; 
il')  Am.  Rep.  160.  A  railroad,  instead  of  condemning  hind  un- 
der the  statute,  contracted  with  the  owner  for  the  land  on  con- 
dition of  doing  certain  work  on  specified  streets  within  a  certain 
time,  agreeing  that  for  every  day  after  default  it  would  pay  the 
owner  one  dollar.  Held,  a  penalty:  Hooper  v.  R.  R.  Co.,  69  Ala, 
529. 

Illustrations  (Continued) — Liquidated  Damages.  —  A 
contract  was  made  to  secure  a  government  antuiity  to  a  per- 
son by  a  certain  date,  and  if  not  legally  secured  before  that  date, 
to  pay  one  hundred  pounds  a  month  until  the  ainiuity  should 
be  secured,  in  addition  to  the  annuity,  as  a  penalty  for  delay. 
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Held,  that  the  full  amount  was  recoverable:  Parfitt  v.  Chamhre, 
L.  R.  15  Eq.  86.     A  person  covenanted  that  in  case  of  his  mar- 
rying any  other  person  than  the  covenantee,  he  would  pay  her 
one  thousand  pounds.     Held,  to  be  liquidated  damages  recov- 
erable in  full  in  the  event  specified:  Lowe  v.  Peers,  4  Burr.  2225. 
Land  was  demised  upon  the  terms  that  the  tenant  should  not 
sell  any  hay  off  the  premises,  under  the  penalty  of  two  shillings 
for  each  yard  of  hay  so  sold,  to  be  recovered  by  distress,  as  for 
rent  in  arrear.     Held,  that  the  amount  of  penalties  was  recover- 
able by  distress,  under  the  agreement:  Pollitt  v.  Forrest,  11  Q.  ]]. 
949.     V.  &  M.  agreed  to  consign  and  ship  to  W.  &  Co.  five  hun- 
dred bales  of  cotton,  to  be  sold  by  them  as  cotton  factors,  on 
commission,  and  to  pay  as  liquidated  damages  two  dollars  ptr 
bale  for  every  bale  of  cotton  less  than  five  hundred  bales  wliicli 
they  might  fail  to  consign   and  ship  to  them   as  stipulated. 
Held,  liquidated  damages:    Williams  v.  Vance,  9  S.  C.  344;  Ih 
Am.  Hop.  26.     A  partner  agreed  to  sell  his  interest  to  his  co- 
partner.    The  property  consisted  of  a  store,  and  a  stock  of  goods 
worth  about  twenty-five  thousand  dollars.     The  sale  was  to  he 
at  cost  for  most  of  the  property,  the  terms  cash  on  delivery,  an 
appraisal  was  provided  for  if  the  parties  could  not  agree,  and 
either  party  breaking  the  contract  was  to  forfeit  five  hundred 
dollars.     Held,  liquidated  damages:  Mnxtvell  v.  Allen,  78  Mo. 
32;  57  Am.  Hep.  783.     A  contract  for  the  sale  of  land,  at  about 
five  thousand  dollars,  stipulated  that  the  party  failing  to  per- 
form should    pay  two  hundred   dollars  as  "fixed  and  settled 
damages."     Held,  liquidated  damages:   Brinkerhoff  v.  Olji,  ol 
Barb.  27.     A,  in  consideration  of  another  having  conveyed  to 
him    fourteen  city  lots   for  only  twenty-one  thousand  dollars, 
covenanted  that  he  would,  by  a  certain  day,  erect  two  hrick 
houses,  or,  in  default  thereof,  pay  to  the  grantor,  on  demand, 
the  sum  of  four  thousand  dollars.     Held,  liquidated  damages; 
Pearson  v.  M'illiavis,  24  Wend.  244;  26  Wend.  630.     A  bond  was 
executed  by  a  company  for  the  sum  of  fifty  thousand  dollars 
"as  stipulated  danuiges,"  conditioned  to  construct  a  portion  of 
its  road  Ijy  a  certain  time,  in  consideration  of  a  grant  by  a  city 
of  a  right  of  way  through  its  streets.     Held,  liquidated  dam- 
ages:  India nola  v.  R.  R.  Co.,  56  Tex.  504.     A  covenanted  with 
B  to  procure  and  deliver  to  him,  within  a  limited  time,  tlie  cer- 
tificate of  third  persons  to  a  certain  effect,  and  stiijulated  that 
if  he  failed  to  do  so,  he  would  pay  him  five  hundred  dollars 
liquidated   damages.     Held,  liquidated  damages:   Hamilton  v, 
Overton,  6  Blackf.  206;  38   Am.  Dec.  136.     A  contract  for  the 
construction  of  the  earth-work  of  a  railroad  providetl  that  on 
failure  to  complete  the  work  within  a  specified  time  the  con- 
tract might  be  terminated  and  a  reserved  ten  per  cent  on  the 
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n'ork  done  be  "retained  an  Mr,,.ii  a   i    i 

data,  damages;  ^-o^f  ^^^yp'^ '^  tvrVsg"';  f""  "^"■- 
tractcd  with  B  to  sell  and  deliver  to  him      1  •         "  ^''''''"^  ^on- 
two  agreements  in  writing,  which  ho  nnli    ,  Vi""  ^'^"ie,  executed 
ited  in  a  bank  with  collat^Il   ty  o„e1>n    ^h 
pay  in  case  of  default,  seven  thou^and  dnl  ''^  ^^''"-''^  *«  '^■ 

and  bj  the  other,  to  pay  sixteen  hundr^  advanced  to  him, 

"stipulated  damages."    S  th^^  H?      ""l^''''^  "'  ^'^'^  <^^vent,  as 
was  liquidated  da'n.ages:'^!^^'^^^:^^^^^^^  ^^"- 
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CHAPTER   CXXVI. 

ASSIGNiMENT  OF  CONTRACTS. 

§  2644.  Cliosea  in  action  not  assignable  at  common  law. 

§  2C45.  Rule  in  equity. 

§2040.  Assignments  not  recognized  in  equity  —  Voluntary  assigumeiita, 

§  2047.  Other  cases. 

§  2048.  (.'Iids^es  in  action  assignable  by  statute. 

§  'J04i(.  ^VIlat  tilings  are  assignable  —  Interests  in  lands. 

§  2050.  Chattel  and  other  rights. 

§  2051.  Judgments. 

§  2052.  Tilings  not  in  existence. 

§  2C)■')'^.  A:-isignment  of  part  of  demand. 

§  2054.  ^Vhat  not  assignable. 

§  2055.  Form  of  assignments. 

§  2050.  Order  not  communicated  to  payee. 

§  2057.  Onler  on  debtor  to  pay. 

§  2058.  Notice  of  assignment  necessary. 

§  2059.  Form  of  notice. 

§  2000.  Notice  —  To  whom  given. 

§  5001.  Assent  of  debtor  immaterial. 

§  2002.  Extent  of  assignment. 

§  20()3.  Assignee  takes  subject  to  equities. 

§  2004.  Exception. 

§  20(55.  Liability  of  assignor. 

§  2000.  Assignment  by  new  agreement  of  all  parties. 

§  2007.  Assignee  may  sue  in  his  own  name. 

§  2644.  Choses  in  Action  not  Assig^nable  at  Common 
Law.  —  At  common  law  a  chose  in  action,  i.  e.,  a  riuht 
arising  from  a  contract,  and  a  right  of  action  for  the 
breach  of  a  contract,  was  not  assignable  by  act  of  the 
parties.^ 

§  2645.  Rule  in  Equity. — The  rule  of  the  common 
law  was  not,  however,  followed  in  courts  of  equity,  an 

'  Master  v.  Miller,  4  Term  Rep,  340;  Bcecher  v.  Buckingham,  18  Coun.  110; 
44  Am.  Dec.  580. 
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equilahlo  assignmout  of  a  chose  ,n  actio,,  l,oi„.  eo„,i,l 
0,-c.l  ,„  the  nature  of  an  ag,.cen,e„t  on  tl,e      ,rt       ut 
ass,g„or  to  per,„,t  the  assignee  to  ,„ake  use  o    hi  ,  ,  ' 
to  recover  by  action  at  law,  which  a  co,„.,    f 
specincaliy  enforce..    No  ^.n^^  ^''.^LT  ■ 

Any  onler,  wnting,  or  act  which  ,„„.,„  a,  :,,  o ^  t  „ 
of  a  f„„<l  was  a  good  assign.nent  in  cq,,  ty-'  si  "an 
ordc  to  pay  part  of  a  fund  not  in  existence  will  upo" 
the  fund  co,n.ng  into  existence,  operate  as  an  "  u"  Uo 
assignment.*  »-<luuable 

§2646.    Assignments    not    Eecognijed    in    Equity 
Voluntary  Assignments.- E,,uity  will  not  assist  a^fu^ 
tary  ass,gn,nent  of  a  contract  or  chose  in  .,cti„„ 
imperfect  gift  tha^  =3  „ot  co,„pleted  it  1  V^'b     rf'',h: 
fransact,o,a,  though  it  „.ay  he  i,„perfect  as  a  vol, f    v 
assignment  or  gift,  can  be  construed  as  a  doci,,  ,  ". 

trust,  it  will  be  carried  into  effect-  hZZ^  J«^l»';'Ho»  of 
arntiou  of  trust  does  not  require  a  valuable  coiKsllo/ton 
to  support  It  against  the  trustee."     In  eouifv  iJ  ? 

emtion  of  natural  affection  will  sJZrT         ""'''''^' 
of  a  bond  to  convey  land.'  ^^       '^''  assignment 

§2647.     Other  Cases. -The   matter  of  the   contract 
nnght  be  such  as  not  to  admit  of  a  transfer  or  assign  nnt 
either  at  law  or  m  equity;  as  in  the  case  of  a  fZ^l 
involving  a  personal  relation  or  confidence  betC  the 

TibLets  ..  Goirish,  25  N    H.  4]     57'  lTT'''''\''r^  *''°  ^'""'•fc   n.Jnot 
An.    ru.c    307;    S.r'uth  ..   Br  tta  n.    3         df     o^^'i    ""  "^''^^'-'"^^^  "^  trus 

Iretl.  E,l.  ;UV;  42  Am.  Dec.  175  wW  /         '^"""^     "'^'^    '^^    "'■'gm; 

1  iuglo  ..  Fi«]xor,  20  W.  Va.  497.  as  'I'ni  is  "^n  ^^S''^'*-''"^'!'^  "''  '-^"einp!  to 

123;  Bower  t,  Hadden  Co.,  30  nT  Z,^'  ,'  "^^.  ^''^'''''g.u  of  tho  a.sig,„„e„t 

Eq.  171.  '    "  ^^-  ''•  ""Y*  r'^  I'l'l'iirod  into  I,y  tl;e  court- 

♦Risley ,,.  Smith,  39  N.  Y   Sun  Cfc  th.        T  ^'""■^-  '^  "°  ^o^^i'leratiou,' 

137.    Ko versed  G4  N.  Y   57G       ^'  ^T^'  "f""  "=«  g'-'-er^d  principles 

;Leakc  ou  Contracts."]] 70.  fTt"'    Ar^n  '  "'''f  '*.  ''"'^«  ""l'*^"-' 

•El  isto.,  ..   Elliston,  1  White  and  4Go    '  ^^^^'^''^^"  ^-  J^nkyns,  1  Hare. 

Tiulors  Lead.  Cas.  3.30.      "A  decla  "p.„,r 

ratiou  of  trust  purports  to  be,  S  U  77;  rSALl'Dee  S'  ^''-  ^'^'  ^'^ 
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parties  that  is  incapable  of  being  transferred  to  other 
parties.'  Accordingly,  a  contract  between  an  author  and 
a  pul)]isher  for  the  publication  of  a  work  was  held  to  ho 
incapable  of  assignment  by  the  publisher  to  another,  on 
account  of  the  personal  trust  reposed  by  the  author  in 
the  publisher,  nor  is  the  benefit  of  such  a  contract  trans- 
ferred  on  the  bankruptcy  of  the  publisher  to  his  trustee.^ 
So  e(piity  will  not  enforce  an  assignment  which  is  tainted 
with  fraud  or  champerty.' 

§  2648.     Choses  in  Action  Assignable  by  Statute.— In 

most  of  the  states  all  choses  in  action  arising  upon  con- 
tract may  be  assigned  so  as  to  vest  the  title  in  the  as- 
signee.* 

§  2649.  What  Things  are  Assignable  —  Interests  in 
Lands.  —  Estates  and  interests  in  lands  and  tenements  are 
assignable.  Thus  the  following  have  been  held  assign- 
able:  A  bond  to  convey  land;^  an  equity  of  redemption;' 
an  estate  at  will;^  the  interest  of  a  lessor;*  a  lease;"  a  min- 
ing privilege;'"  rent  reserved  in  a  lease;"  the  right  to  bet- 
terments.''^ 


§  2650.  Chattel  and  Other  Rights.  — Generally,  rii^lits 
wliich  are  assignable  in  equity  are  assignable  undcv  the 
codes.''  The  test  of  whether  a  cause  of  action  is  assimi- 
able  is,  Would  it  survive  to  the  executors  or  administrators 
of  the  assignor  in  case  of  his  death?     If  it  would,  it  is 


'  Leake  on  Contracts,  1168. 

*  Gihson  r.  Carruthers,  8  Mces.  &  W. 
343;  Stephens  v.  lienning,  1  Kay  &  J. 
168. 

»  Fletcher  v.  Ferrel,  9  Dana,  372: 
35  Am.  Dec.  143. 

*  1  Stiiiidon's  American  Statute  Law, 
403l;Jor(hui  v.  Thoriitou,  7  Ark.  '2'24; 
44  Am.  Due.  540;  Doering  v.  Kenamore, 
86  Mo.  5S.S;  Snyilor  v.  K.  K.  Co.,  86  Mo. 
013;  Davis  v,  K.  R.  Co.,  25  Fed.  Rep. 
786. 

^  Ensign  v.  Kellogg,  4  Pick.  1. 


*  Bigclow  V.  Willson,  1  Pick.  485. 
'  Cody  V.  Quarterman,  l'_'(;a.  oSG, 

*  Willard  v.  Tillman,  2  Hill,  •J74. 

»  Garner  v.  Byard,  23  Ga.  L'S9;  (J8 
Am.  Dec.  527;  Scott  v.  Berry,  40  (ia. 
395. 

'0  McBce  V.  Loftia,  1  Strob.  Kq.  %. 

"  Van  Rensselear  v.  Hays,  ID  N.  Y, 
C8;  75  Am.  Dec.  278. 

'■^  Lombard  v,  Riiggles,  9  Mo.  C>'2. 

'3  Strong  V.  Clem,  12  hid.  .SH;  74 
Am.  Dec.  200;  McMalum  v.  Allon,  12 
Abb.  Pr.  278;  34  Barb.  63. 
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a,^ignal.le.'  In  N,,,  York  all  .lo.nands  arisin.  from  in- 
juries  to  property  are  assignal.le.^  Tl.us  a  rid>t  of  vetion 
for  the  conversion  of  pergonal  property  is  assignable  •'  or 
a  right  of  action  for  negligently  setting  a  f.re  which  runs 
over  claimant's  lane].* 

Aiu\  the  following  have  been  held  assicrnable-  The 
claim  <S  a  sheriff  for  services  which  have  been  rendered 
and  exi,enses  which  have  been  incurred  in  the  execution 
of  process;^  an  attorney's  lien  for  services  on  a  jud<nnent-« 
costs  due  the  clerk  of  a  court;^  a  cause  of  action  by  a  pub- 
hcoflicer  against  an  intruder  for  wrongfully  receiving  the 
fees  of  the  ofRce;«  a  cause  of  action  against  a  sheriff  for 
making  a  false  return,  and  for  failing  to  return  an  execu- 
tion withm  the  time  required  by  law; »  a  special  tax  bill-'" 
a  tax  voted  in  aid  of  a  railroad,  after  it  has  been  collected 
by  the  county  treasurer;"  a  contract  in  writing  not  to 
navigate  certain  waters  for  a  certain  term  of  years-'^  a 
right  of  action  for  injury  to  cattle;'^  the  right  to  recover 
for  infringements  of  a  patent;'^  a  county  order  for  taxes 
refunded,  payable  at  a  fixed  time,  with  interest;'*  a  prom- 

'  Smitli   V.   Smith,  9   Abb.  Pr    4''''-  ^<ia.  \Vn;c„„.    i  •            r^,. 

Dovliu  ,,   Mayor,  03  NY    15    Dun'  ¥»•  5.     f      *"av"-  P'^'.'   ^*  "»"• 

ning.Fay,    ^8   Barb.    20;    Go^Ui;  We^tcotf  ^  Le^^^^^^ 

(;.u,l,l,.%  Barb.  275;  Mackey  „.  Mac-  HoWrAiec  ofc                      ^'" 

ke:„  «  Barl).  61 ;  Rutherford  1  Aiken,  Wheder  ^-  %l     li   '  \^  ^''\'"J  "• 

How'p';  ^  ^'''^  "  ^-  ^-  ^"'  -'    ^s-''""'  "•  '^-  ''■  ^°-'  25  How.  Pr. 

F.;^:|:£?.^fikSl^f^«^!  Jfi-K'pf^r^'  --■^^-^- 

ney  r  Mausou,  30  Ikrb.  279;  GouM  r.         «  Sibley  r    PiMe"("onntv    -iiAr' 
GoiiUl,  -M   Barb.  275;  Genet  v.  How-     901  '^  "*'  '-"""^y-  ^^  Minn. 

1:111(1,  45  Barl).  50(1;  Byxbie  v.  Woorl 
•2i  N.  Y.  (il2;  iMcBride  v.  Bank,  26 
X.  Y.  45();  Merrill  v.  Grinnell,  30  N 
Y.  (iU;  Drake  v.  Smith,  12  Hun,  533; 
Alt)'.  Weidenherg,  (i  Bosw.  178;  Lam- 
pline  V.  Hall,  20  How.  Pr.  512. 
^. McK.ee  V.  JiuM,  12  N.  Y.   022-  64 


'  Ciplcs  V.  Blair,  Rice  Ch.  60. 
«riatt('.  Stout,  14  Abb.  Pr.  1S4 
»  Jackson  V.  Daggett,  24  Hun,  204. 

Ivansas  v.  Rice,  89  Mo.  GS5. 
■'  Manning  v.  Matiiews,   70  Iowa, 
503. 

''  Cal.  Steam.  Nav.  Co.  v.  Wright,  6 


^%^%fV/f''''Y,''  '\^:'"'^';;   '3  Cal.  259;  65  Am.  Dee.  511. 
:v.   Y.   322;  64  Am.   Dec.    551;  Sher-         '•' G.ilvesto.i  of..   Tf    P    o^         v 

man  ..  Elde^  24  N.  Y.  384;  Fulton  ..  man.  57  Sx  'l5 6  '     '  ^^  "^^  "  ^''' 
S    4"'  NT    Y  V^?<  W''^'.'"'  \}''''-         '^  '"''^^^^-  "•  Lead  (^o.,  20  Blatchf.  417 
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issory  note  payable  in  bank  notes,  though  not  negotiable;' 
a  book-account;*  a  debt  evidenced  by  a  lost  note;''  the 
lien  of  a  material-man  or  mechanic;*  a  claim  against  the 
winner  at  play;^  a  claim  for  damages  for  infringement  of 
a  trade-mark;^  a  verdict  for  damages,  although  the  iictiou 
in  which  the  verdict  was  obtained  was  for  a  personal  tort;' 
a  policy  of  insurance,  a  loss  having  happened;*'  a  policy 
of  life  insurance;"  an  undertaking  given  to  procure  an 
order  of  arrest;'"  a  subscription  made  for  the  purpose  of 
erecting  a  church." 

§  2651.  Judgments.  —  At  common  law,  the  assignment 
of  a  judgment  did  not  authorize  the  assignee  to  bring  an 
action  on  it  in  his  own  name.'*  But  by  statute  in  most 
of  the  states  the  assignee  is  given  complete  control  of  the 
judgment  assigned  to  him.'^ 

§  2652.     Assignment  of  Things  not  in  Existence.  —  At 

law  it  is  held  that  an  assignment,  to  be  valid,  must  be  of 
a  thing  which,  at  the  time,  has  an  actual,  potential  exist- 
ence." But  "courts  of  equity  will  support  assigunioiils, 
not  only  of  choses  in  action,  but  of  contingent  interests 
and  expectations,  and  of  things  which  have  no  present 


'  Wolfe  V.  Tyler,  1  Heisk.  313. 

'^  Chirk  V.  Wiss,  34  Kaa.  553. 

3  Long  V.  Constaut,  19  Mo.  321;  61 
Am.  Dec.  55'J. 

♦  Tiittle  V.  Howe,  14  Miun.  145;  100 
Am.  Dec.  205. 

^  Hendrickson  v.  Beers,  6  Boaw. 
63!). 

•'  Julian  V.  Drill  Co.,  78  Ind.  408. 

"  Zogbaum  v.  Parker,  00  Barb.  341; 
55  N.  V.  120. 

'^  Walters  v.  Washington  Ins.  Co.,  1 
Iowa,  404;  03  Am.  Dec.  451;  Carter  r. 
Ins.  Co.,  12  Iowa,  212. 

"Clarke  r.  Allen,  11  R.  I.  439;  23 
Am.  Kep.  4!)0. 

Kahn,  43Hun,  411. 


table  ownership,  anil  enable  the  as- 
signee, as  the  real  party  in  inturwt, 
to  sue  upon  it:  Kelley  v.  Love,  .'35  Lid, 
100. 

'•*  Freeman  on  Judgments,  sec.  421. 
The  statute  of  Missouri  directing  tliu 
mode  of  assigning  a  juil^'nimt  is 
cunmlative,  and  does  not  picNciit  an 
assignment  which  would  be  gocid  in- 
dependently. If  a  sheriti'  i^  iliil)  noti- 
fied of  any  lawful  assignment,  lie  nrist 
hold  any  moneys  collected  on  exicu- 
tion  for  the  assignee:  Burgess  v.  Cave, 
52  Mo.  43. 

'*  Needles  v.  Needles,  7  Ohio  St.  4S2; 
70  Am.  Dec.  85;  Mtxxly  v.  Wrigiit, 
13  Met.  17;  46  Am.  Dec.  70(i:  MiicIrH 


'"  BaMil)erger  v 

"  Hdpkinsf.  Upihur,  20 Tex.  89;  70  v.  Winslow,  2  tStory,  030;  TliiUlninier 

Am.  Dec.  375.  v.  Briuckerliofl',  3  Cow.   023;  lo  Am. 

''^  An  inioriiia!  assignment  of  a  juilg-  Dec.  309;  Skipper  v.  Stokes,  42  Ala. 
ment  iiisullirient  topass  the  legal  title  255;  94  Am.  Dec.  040;  iia^sie  o.  Lou- 
may  yet  operate  to  transfer  the  equi-  gregatiou,  35  C'al.  388. 
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Assignee:  Burgess  i'.  Cave, 

L  Needles,  7  Ohio  St.  4rv2; 

1.  «5;  Moody  v.  \\>'gl' . 
to  Am.  Dec.  TOti;  ^l>t'-'l'^'" 
k  story,  630;  TluUl.eimcr 
foff,   3  Cow.   lW:i;  IJ;  Am. 

kipper  v.  StoUes,  4-  --^i'' 
yje.  (1415;  Hai*!*^  o.  Luu- 

,  Cal.  388. 
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actual  existence,  but  rest  in  possibility  only,  provided 
tlio  agreements  are  fairly  entered  into,  and  it  would  not 
be  against  public  policy  to  uphold  them.'" 

Thus  the  following  have  been  held  valid,  vi/,.:  An 
assignment  of  costs  to  accrue  in  a  ponding  suit;-  of  the 
right  to  insurance  money  under  a  policy,  before  any  loss 
has  occurred;^  of  an  expected  legacy;^  of  an  interest  in 
the  estate  of  a  living  ancestor;*  of  a  mortgage  of  wood  to 
be  cut,  or  crops  to  be  raised;^  of  a  mortgage  of  a  railroad  to 

her,  to  become  entitled  to  a  part  or  to 
the  whole  of  her  estate,  a.s  heir  at  law 
and  next  of  kin,  but  he  had  ni>  inter- 
est, or  pos.sibility  eoiipk'd  witli  an  in- 
terest, in  it.     It  follows  as  a  matter  of 
course  that  he  did   not  liavi;  anything 
whicli  he  coidd  assign  or  transfer  to 
another,  eitlier   at   law  or  iu    ecjuity. 
But  he  had  a  right  to  make  a  contract 
to  convey  wlialever  interest  he  might 
in  future  have  in  his  cousin's  ](njperty, 
and  such  a  contract,  wlieii  fairly  made 
upon    a   valuable    consideriitinn,    the 
court  of  chancery  will  eufuice  when- 
ever the  property  shall  come  into  his 
possession.     Thus  it   is  said,  and  the 
assertion    is   well     sustained    by    the 
authorities  both  in  England  and  in  this 
country,  that  '  chancery  will  give  ef- 
fect to  the  assignment  of  a  mere  ex- 
pectancy or  possibility,  not  as  a  grant, 
but  as  a  contract  entitling  the  ais.signee 
to  a  specific  performance,  as  soon  as 
the  assignor  has  acjpiired  the  power  to 
perform  it.'      See  the  American  edition 
of  Wiiite  and  Tudor's  E(jiuty    Cases, 
72   Law    Lib.  202,   224,   which    cites 
Hobson   V.    'Jrevor,  2    P.  Wms.    191; 
Beckley  v.  Newland,  2   P.  Wms.  182; 
Wright  V.   Wright,    1    Vea.    Sr.  409; 
AUston   V.    Bank   of    South    Carolina, 
2     Hill     Ch.     235;    Breekenridge    v. 
ChurcluU,    3   J.    J.    Marsh.    13.     See 
also  Smith  on  Real  and  Personal  Prop- 
erty, 457,  and  Fry  on  the  Speoilic  Per- 
formance of  Contracts,  100  Law  Lib. 
2()3,    and    the    cases,  particularly,  of 
Wiseman  v.    Roper,  1    Ch.  Rep.    154; 
Alexander    v.   Duke  of  Wellington,  2 
Russ.    &   M.    35;  Persse    v.    Persse,  7 
Clark  &   F.    279;  Hinde   r.   Blake,    3 
lieav.   235;  and  Meek  v.  KettlewoU,  1 
Phik.  347." 

'■  Ellet  r.  liutt,  1  Wood,  214;  Wood 
V.  Lester,  29  Barb.  145. 


I  Welles,  J.,  in  Field  v.  Mayor,  6 
N.  Y.  179;  57  Am.  Dec.  435;  Payne  v. 
Mayor,  4  Ala.  383;  37  Am.  Dec.  744; 
Brackett  v.  Blake,  7  Met.  335;  41  Am. 
Dec.  442;  Pierce  v.  Robinson,  13  Cal. 
123;  Bibend  v.  Liverpool  etc.  Ins. 
Co.,  30  Cal.  SG;  Hassie  v.  Congre- 
gation. 35  Cal.  388;  Hall  v.  Butialo, 
'2  Al)l).  App.  307;  Power  v.  Alger, 
13  Abb.  Pr.  475;  Ely  v.  Cook,  9 
Abb.  Pr.  370;  28  N.  Y.  305;  Stover  v. 
Eyclesliimer,  4  Abb.  App.  309;  Bil- 
hiigs  r.  O'lirien,  14  Abb.  Pr.,  N.  S., 
24(5;  Seymour t>.  R.  R.  Co.,  25  Barb.  284; 
Wood  «  Lester,  29  Barb.  145;  Ruple 
V.  Bindley,  91  Pa.  St.  299;  East  Lewis- 
burg  etc.  Co.  V.  Marsh,  91  Pa.  St.  99; 
Ellet  V.  Butt,  1  Wood,  214;  Dunham 
V.  11.  R.  Co.,  1  Wall.  268;  Pennock  v. 
Coe,  23  How.  130;  First  Nat.  Bank  v. 
Kindjerlands,  16  W.  Va.  592;  Greene 
V.  Bartholomew,  34  Ind.  235. 

■^  Ely  V.   Cook,  9   Abb.   Pr.    377;  2 
Hilt.  418;  28  N.  Y.  365. 

» Bibend    v.    Ins.    Co.,    30  Cal.  86; 
Bergson  n.  Ins.  Co.,  38  Cal.  541. 

*  J5acon  o.  Bonham,  33  N.  J.  Eq.  614. 

*  Stover  V.  Eycleshimer,  46  Barb. 
88;  4  Abb.  Vpp.  309;  Fitzerland  v. 
Vestal,  4  Sneed,  258.  Contra,  Needles 
V.  xN'eedles,  7  Ohio  St.  432;  70  Am. 
Uee.  8.");  Murphy  v.  Murphy,  12  Ohio 
St.  410.  In  McDonald  v.  McDonald, 
5  Jones  Etj.  21,  175  Am.  Dec.  435,  it 
is  said;  "It  is  very  clear  that  at  the 
time  when  the  instrument  was  ex- 
ecuted, it  could  not  operate  as  a  con- 
vejaiice  or  assignment  of  what  it 
puipiirted  to  transfer.  Margaret  Mc- 
Donald, the  ilefendant's  intestate,  was 
then  livuig,  and  the  plaintili'  had  but 
a  mere  possibility  or  expectancy  of  an 
interest  ni  her  e.itate.  He  was  at  the 
time  one  of  her  nearest  blood  rela- 
tiuus,  and  had  a  chance,  by  outliving 
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be  constructeJ;'  of  a  patent  to  be  issued;'  of  proceeds  of  an 
expected  sale  of  goods;^  of  rent  yet  to  grow  due;'  of  tln' 
riglit  of  one  wlio  has  hired  a  chattel  with  privilej^c  df 
purchase,  rent  paid  meantime  to  be  applied  towards  tlic 
price,  and  who  has  made  payments  under  the  ajj;rt'o. 
ment;®  of  wages  or  compensatiou  to  bo  earned  under  an 
existing  contract.' 


»  Duuliamw.  R.  R.  Co.,  1  Wall.  268; 
Seymour  (;.  R.  R.  Co.,  '2')  Barh.  284. 

'  Gooilycar  i».  Day,  6  Duer,  101. 

'  East  licwiblmrg  etc.  Co.  v.  Marsh, 
91  Pa.  St.  m. 

♦  Demarest  v.  Willard,  8  Cow. 
206. 

^  Blair  v.  Hamilton,  4S  Ind.  82. 

•Field  V.  Mayor,  6  N.  Y.  179;  57 
Am.  Doc.  4.S5;  Hall  r.  Uaffalo,  2  AI)b. 
App.  307;  Devlin  v.  Mavor,  .lO  How. 
Vi.  1;  Billings  p.  O'Brien^  14  Abb.  Pr., 
N.  S.,  246;  (ircene  v,  Bartholomew, 
34  lud.  235;  Emery  r.  Lawrence.  8 
Cush.  154;  Augur  v.  New  York  Belt- 
ing Co.,  39  Conn.  536;  Weed  v.  Jcw- 
ett,  2  Met.  608;  37  Am.  Dec.  115; 
Boylaii  /'.  Leonard,  2  Allen,  4US;  Payno 
V.  Mayor,  4  Ala.  333;  37  Am.  Dec. 
744;  Twiss  v.  Cheever,  2  Allen,  41; 
Wallace  v.  Hey  wood  Chair  Co.,  16 
Gray,  208;  Taylor  r.  Lynch.  5  flrav, 
49;  Thayer  v.  Kelly,  28  Vt.  19;  65 
Am.  Dec.  220.  It  is  void  if  made  for 
the  pur[)o.-ie  of  preventing  their  Ijcing 
attached  l)y  trustee  process,  notwith- 
standing tiie  fact  that  the  assign- 
ment was  made  openly,  and  for  a  good 
consideration:  Oragg  i:  Martin,  12 
Allen,  4'JS;  90  Am.  Dec.  164.  Aliter 
where  tiiure  is  no  contract  when  as- 
signment is  made:  Mulhall  r.  Quinn,  1 
Gray,  108;  61  Am.  Dec.  414;  Hazell  v. 
Tipton  Bank,  95  Mo.  60;  6  Am.  .St.  Rep. 
22.  In  Kane  r.  Clougli,  36  Mich.  4.36, 
24  Am.  R.p.  599,  it  is  said:  "It  has 
often  been  decided  tliat  a  mere  possibil- 
ity is  not  the  subject  of  assignment.  A 
contingcntclaiin  against  a  foreign  coun- 
try to  damages  to  be  recovered  by 
treaty  is  an  illustration:  Vasse  v. 
Coinegys,  4  Wasli.  C.  C.  570.  A  sale 
of  lisli  tlicreaftcr  to  be  cauglit  passes 
no  title  when  tliey  are  cauglit:  Ijow  i;. 
i'ew,  108  Mass.  347;  11  Am.  Rep.  357. 
The  same  is  held  of  a  sale  of  sums  to 


bo  earned  by  a  physician  in  spcciliid 
future  year»:    Skipper   r.    .Stokes,  42 
Ala.  255;  94  Am.  Dec.  646.     And  sue 
Purcell   V.  Mather,    35  Ala.    570.     In 
Massachusetts  an  assignment  ul  futiiru 
services,  there  being  no  exi^sting  eon. 
tract  of  service,  has  been  held  invalid; 
but  cases  are  cite<l  in  the  same  htace 
which  hold  that  if  the  assignor  is  at 
the  time  under  a  contract  of  sirviue, 
it  is  ma'utainable:  Mulhall  r.  Qiuun,  1 
Gray,     105;     61  Am.    Dec.  414.     ,See 
also      Hartley     v.     Tapley,  2    (iray, 
565.   An  ollicer  may  assign  liis  s;ilarv, 
though  removable  at  any  time:  Hi\nk. 
ett    V.    Blake,    7    Met.   .335;  4)    Am, 
Dec.    442.     In    Pennsylvania    assign. 
ment  which    professes    to    tran.sici'  a 
debt    to    arise     for    wages    not     yi't 
earned,  against  any  one  iiy  whom  the 
assignor  i:iay  thereafter  be  tMii|ilijyr(!, 
is  held  to  be  ineffectual,  even  ai'tui"  the 
wages  are  earned:  Jermyu  >:  .M<.ilitt, 
75  Pa.  St.  399.     In  New  Humpsliirf  ii 
is  decided    that  wages  to  Ix'cunK    ilne 
may  be  effectually  assigned,  proviiitil 
there  is  at  the  time   an  existing;  c(Mi- 
tract    under    which    they  are   to  bo 
earned:  Garland  v.    Harrinfiton.  .")l  N, 
H.  409.   The  like  conclusion  is  rra.hid 
in  Connecticut:  Hawley  v.  ilrisidl,  ;(;) 
Conn.  26;  Augur  v.  New  York  IVlt- 
ing  Co.,  39  Conn.  5.3(5.     Tlie  (li.,tini;- 
tion  between  the   cases  in  which  the 
wages    are    not    earned  umU'r  a  con- 
tract existing  at    tlie  time  ot  the  as- 
signment, and  those  in  whicii  tlkty  are, 
is  said  to  be,  that  '  in  the  former  the 
future  earnings  are  a  meie  iios.sihiiicy 
coupled  with  no  interest,  whilf  in  the 
latter  the    possibility  of  future  e;un- 
ings  is  coupled  with  an   intei'est,  anil 
the  right  to  them,  though  coiitiiij,'ent, 
and  liable  to  be   defeated,  is  a  vesied 
right':    Low    v.   Pew,  108   Mass.  ^-17, 
350;  11  Am.  Rep.  357." 
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§  2653.  Assignment  of  Part  of  Demand. —  At  l,,\v,  tlie 
assiginiient  of  jtart  only  i^f  an  eiitiro  (Icniaiid  Ls  not  valid, 
unless  nuide  with  the  consent  of  the  (h'htor.'  One  of  two 
ohligees  in  a  bond  cannot  assign  his  interest  separately, 
so  as  to  nnike  his  eo-ohligee  and  the  assjnriiee  the  lej.;al 
holders  of  the  bond.*  A  nuinieipality  is  not  hi.uinl  to 
recognize  a  partial  assignment  of  a  contract  to  which  it 
is  a  party;'  nor  is  an  employer  bound  to  recognizi'  a  imr- 
tial  assignment  of  his  employee's  future  earnin- ^,  —  an 
assignment,  for  instance,  of  five  dollars  a  month  out  of 
twenty  to  be  earned.* 

But  in  equity  an  assignment  of  part  of  a  demand  with- 
out the  consent  of  the  debtor  is  valid.'^     Where  a  note  is 


'  Grain  v.  Aldrioh,  38  Cal.  514;  99 
Am.  l>ee.  4'23;  (iibson  v.  Cooke,  20 
I'll  k.  15;  32  Am.  Dca.  194;  Palmer  v. 
Mirrill,  0  Cush.  287;  52  Am.  Dee. 
78'J;  Aliller  v.  Bledsoe,  1  Scam.  530; 
3'_'  Am.  l>ee.  .37;  Knowlton  r.  Cooley, 
102  .Mass.  234;  Beardslee  v.  Morgner, 
73  Mo.  22;  St.  Louis  Bank  i:  Noonan, 
8S  Mo.  ',il'2. 

^  Boyd  V.  Holmes,  1  Ind.  480. 

» I'li'iliulelphia's  Appeal,  86  Pa.  St. 

17!». 

*  Carter  v.  Nichols,  58  Vt.  5.')3. 

Hlraiu  r.  Aldrieh,  38  Cal.  514;  99 
Am.  l»ec.  423;  liisley  v.  Bank.  83  N. 
Y.  .S2'.);  38  Am.  Rep.  421;  Field  v. 
Mayor,  G  N.  Y.  179;  57  Am.  Dec.  435; 
Trist  V.  Child,  21  Wall.  447;  First 
Nat.  Bank  v.  Kimberlaiuls,  16  W. 
Va.  TiSKI;  (iallinger  v.  Pomeroy,  3  G. 
(hcene,  178;  54  Am.  Dec.  496;  James 
r.  City  of  Newton,  142  Mass.  3(58;  50 
Am.  Hep.  692;  Exchange  Bank  v. 
McLoon,  73  Me.  498;  40  Am.  Rep. 
;iSS,  tlie  court  saying:  "  It  is  univer- 
sally admitted  at  the  present  day  that 
the  whole  of  a  eliose  iu  action  may  be 
assigned,  and  the  ivssignment  be  bind- 
ing ujion  the  debtor.  This  is  but  au 
eiiiiitalile  assignmcTit,  unknown  to 
the  ancient  common  law,  but  such  as 
the  later  coiiunou  law  takes  notice  of 
ami  jprotrets,  allowing  the  assignee 
to  use  tlie  legal  remedies  in  the  name 
of  the  assignor.  Hut  courts  of  law 
not,  as  such,  exercising  eipiitahle  juris- 
dictiou  do  uot  protect  or  recognize  an 


assignment  of  a  yiart  only  of  an  entire 
demand.  At  law,  ;i  partial  assignment 
iiiay  lie  goo,!  littwecn  the  iiar.ie.s,  and 
if  the  assignor  colketri  the  money,  he 
would  in  such  case  ludd  it  as  tiio  trus- 
tee of  tl  e  assignee,  hut  tli  ■  assignee 
has  no  legal  remedy  against  ilio  del)tiir 
who  does  not  hi-cotno  a  jiarty  to  the 
arrangement.  Tlic  reason  lor  liie  legal 
doctrine  is  obvious.  The  law  permits 
the  transfer  of  au  entire  eausiMif  ac- 
tion from  one  person  to  another,  be- 
cause in  such  case  the  only  inconve- 
nience is  the  substitution  of  one  credi- 
tor for  another.  Hut  if  a-j.M',niod  in 
fragments,  the  debtor  liastoiical  with 
aplurality  of  crediiors.  If  li:.>  liability 
can  be  legally  divided  at  all  without 
his  consent,  it  cm  lie  divided  and  sub- 
divided indelinitely.  He  vould  have 
the  risk  of  ascertaining  the  relative 
shares  antl  rights  oi  the  substituted 
creditors.  He  would  have,  instead  of 
a  single  contract,  a  uundier  of  con- 
tracts to  perform.  A  partial  assign- 
ment would  impose  upou  him  burdens 
which  his  contract  does  not  compel 
hioi  to  bear.  Insuiiimrt  of  tins  doc- 
trine as  one  of  law,  the  following 
cases  have  been  i^ouiiiuudy  cited  and 
relied  iiptui:  M  unl.ville  v.  Welch,  5 
Wheat.  277;  Tiernan  v.  Jacksou,  5 
Pot.  580;  (iibson  c.  Cooke,  20  l^ick.  15; 
32  Am.  Dec.  Hi  J;  llolibins  v.  Bacon, 
3  Me.  .346.  In  a  court  of  e'luity,  how- 
ever, the  objections  to  a  partial  assign- 
meut  of  a  demand,  which  arc  foruiida- 
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owned  by  two,  nn  nssigmnont  by  one  of  liis  sbaro  is  ^r(»(p(l 
in  (Miiiity.'  lint  an  assign nicnt  of  part  of  a  chose;  in 
action  by  an  order  supported  by  a  sulliciont  considcia- 
tion,  but  not  drawn  against  a  particular  fund,  is  not  cii- 
foreonblo  against  the  debtor  even  in  equity." 

§  2654.  What  not  Assignable.  —  A  claim  fordatiifii^ns 
for  a  personal  injury  is  not  assignable;"  nor  any  persDiial 
tort  which  does  not  survive  to  the  personal  reprcsentaiivo 
of  the  assignor;*  nor  a  right  of  action  in  trespass  on  llic 
case  for  damages  from  dei;eit;''  nor  an  action  for  conver- 
sion;^ nor  a  more  right  to  file  a  bill  in  equity;*  as,  for 
example,  a  right  to  file  a  bill  to  set  aside  a  legal  insi la- 
ment for  fraud; ^  nor  a  right  to  sue  in  equity  to  redress  a 
fraud;"  nor  a  contract  for  the   performance  of  persdiial 

ble  in  a  court  of  law,  disappear.     In  *  Rice  v.  Stone,    1  Allen,  liiW;  I.in- 

equity  the  iiiteresta  of  all  parties  can  ton  v.  Hurley,  104  Mass.  'A7)',i;    Nuiloii 

be  (leteriuined  in  a  single  suit.     The  v.  Tuttlo,  (iO  111.   ]30;  <Jr;infc  r.  IM- 

debtor  can  bring  the  entire  fund  into  low,  8  Ohio  St.  1;    Mc(ilinehy  r.  Ilill, 

court,  and  run  no  risk  as  to  its  proper  58  Me.  152;  Coinegys  n.  Vasse,  1   I'.t. 

distribution.      If    he  be  in  no  fault,  ID.'l;    Brooks    v.    Handford,    IT)  Alih. 


Pr.  ;U2;  Hodgman  v.  It.  K.  (V,.,  7 
How.  Pr.  492;  Nash  v.  Hieiiiliiui, ;) 
Abb.  Pr.  37;  Pulver  ?>.  liiiins,  oj 
Barb.  503;  52  N.  Y.  75.  An  actimi  uf 
slander  is  not  assignable,  and  a  iiidv. 
ery  by  the  assi^'nee  cannot  staiul: 
Renfro  v.  Prior,  25  Mo.  App.  -tO'J. 

*  Zabriskio  (-.  Smith,  l.S  N.  Y.  ij-j-j; 
64  Am.  Dec.  551;  Devlin  c.  Mayor,  li3 


no  costs  need  be  imposed  upon  liim,  or 
they  may  be  awarded  in  his  favor.  If 
he  be  put  to  extra  trouble  in  keeping 
separate  accounts,  he  can,  if  it  is  rea- 
sonable, be  compensated  for  it.  In 
many  ways  a  court  of  equity  can, 
while  a  court  of  law  with  its  present 
modes  cannot,  protect  the  rights  and 
interests  of  all  parties  concerned. 
The  debtor  is  not  the  only  party  N.  Y.  15. 
whose  interests  should  be  considered. 
There  is  as  much  natui.vl  equity  in 
many  eases  in  protecting  ui  assign- 
ment of  a  part  of  a  clain;  a.s  a/',  assign- 
ment of  tiie  whole  of  i  :,  Equitable 
assignments  are  the  outgrowth  of  the 
requirements  and  refinements  of  the  R.  R.  Co.,  20  Wis.  174;  8S  Am.  Deo, 
present  business  era.  In  many  ways,  740. 
directly  and  indirectly,  do  circum- 
stances create  assignments  of  parts  of 
funds,  in  dealings  through  servants, 
tenants,  consignees,  bankers,  and  other 
agencies.  Disastrous  results  will 
often    be    experienced    by   deserving 

and  innocent  persons,  if  this  boon  be    Smith  v.  Harris,  43  Mo.  557;  Crocker 
not  granted  by  courts  of  equity."  v.  Bellangee,  6  Wis.  645;  70  Am.  Dec. 

'  Fordyce  r.  Nelson,  91  Ind.  447.  489.      Contra,     Marvin  v.   luglis,  39 

»  Harris  County  v.  Campbell,  08  Tex.     How.  Pr.  329. 
22;  2  Am.  St.  Rep.  467. 


'  Dayton  v.  Fargo,  45  Mich.  I'l;}. 

nVallen  v.  R.  R.  Co.,  74  Mo. 
521. 

'  Marshall  v.  Means,  12  Oa.  GI;  56 
Am.  Dec.  444. 

"  Milwaukee    etc.    R.     R.     Co,   v. 


»  Marshall  v.  Means,  12  Ga.  61;  56 
Am.  Dec.  444;  Norton  t>.  Tiittle,  60 
111.  1.30;  Milwaukee  etc.  R.  K.  Co.  v. 
R.  li.  Co.,  20  Wis.  174;  8S  Am.  Dec. 
740;  Morris  v.  Morris,  5  Mich.  17i| 
Morrison  v.  Deaderick,  lonuunth.  342; 
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services;*  nor  a  contract  to  convey  to  a  per.son  one  of 
four  pieces  of  land,  to  be  selected  by  him;'"  nor  a  license 
to  keep  a  grocery,''  or  a  ferry,''  nor  a  non-patentable  in- 
vention;* nor  a  parol  license,  to  be  <  xereised  on  tlie  lands 
of  another;"    ner  a  pre-emption    ri;;ht;^    nor  a  rijjjht  of 
exemption;"  nor  a  right  of  entry  for  condition  broken, 
where  the  estate  may  continue  after  forfeiture  incurred;" 
nor  a  guaranty  of  the  perfornumce  of  the  covenants  of  a 
lease; '"  nor  a  vendor's  warranty  of  title  to  persoiud  prop- 
e.'ty  sold;  "  nor  a  vendor's  lien  for  purchase-money;'-  nor 
a  mechanic's  lien;"  nor  an  order  drawn  on  another,  and 
iieceptud  by  him,  for  the  payment  of  a  certain   sum  in 
goods,  payable  on  condition  that   the  payee  should  have 
in  his  hands,  ready  to  be  delivered  to  the  drawer,  a  deed 
from  the  payee  and  wife   for  certain  property  described, 
and  making  the   delivery  of  the   goods  and  the  deed  si- 
multaneous acts;"  nor  accounts  to  be  made  by  a  physician 
in  the  practice  of  medicine  in  spev-^ified  future  years; ''  nor 
a  "labor  ticket,"  or  certificate  for  wages,  issued  by  a  cor- 
poration, and  on  its  face  "payable  to  employee  only,"  and 
"not  transferable."'"     An  assignment  by  a  public  otlicer 


>  H  lyes  V.  Willie,  4  Daly,  259;  Dav 
enpiirt  v.   Gentry,    9    B.    Mon.    427; 


•'•  Alhright  r.  Teas,  :17  N.  .1.  E^.  171. 
"Cowles  A  Ki.Mer,  24   N.   H.   .304; 

('iKipiii  I'.  Longwortli,  31  Oliio  St.  421.  57    Am.     Dec.     2S7;     Mwulunliall   v. 

Wlifre  a  contract  is  foundcil  in  per-  Klinck,  51  N.  Y.  24(5. 

soiiiil    trust     and   contidenco,  the    as-  MViiitnuy  r.  Buckiiian,  13Cal.  53(5. 

sisiiiue  tliereof   cannot  recover  upon  it  *  Ehorhait's  Appeal,  39  Pa.  St.  509; 

wiUiout  the  consent  of  the  party  con-  80  Am.  Dec.  53(). 

tiiutiiig  with    his  assignor   to  the  as-  '(Jwyiui  r.  Jones,  2   Gill  &  J.   173; 

siL^Miiii'iit;     Laiisden  v.  McCarthy,  45  Warner  v.  Reiiiiett,  31  Conn.  41)8. 

Mo.  l()t>;  Palo   Pinto  Co.   r.   Gano,  60  '"  Potter  v.  Groiibcck,  117  111.  404. 

Tex.  249.     B    binds   himself   to    give  >'  Salle  v.  Light,  4  Ala.  700;  39  Am. 

theatrical  iicrformaiices  for  A  at  any  Dec.  317. 

lilaci'  A  iniglit  direct,  and  not  to  per-  '■  llocht  r.  Sprars,  27  Ark.  229;  II 

tiiriii  tor  any  one    else.     A  cannot  as-  Ain.    Kcp.   7S4;  In^leliart  c.  Ariiiiyer, 

sign  ills  rights  under  the  contract  so  as  I   Dlaii  1,  519;  Elder  r.  Jones.    S.")    III. 

to  j^ive  his  assignee  the  riglit  to  pre-  3S4;  llamnioud  i\   VtiyUm,   {{4   Minn. 

vi'Ut  li  from  periorining  for  r'iier  per-  529. 

sons;     Hayes  v.  Willio,  4  Daly,  259.  '^  Grisvvold  v.  R.  II.  Co.,  18  Mo.  App. 

•  M.Queen  i'.  Chouteau,  20  Mo.  222;  52;  (Joodman  v.  IVnce,  21  Xoh.  4:)9. 

64  Am.  Dec.  178.  '*  Kji-shury  v.  Wall,  OS  111.  31 1. 

3  Lewis   )'.    U.    S.,    I    Morris,    199;  "'^  Skipper  v.  Stokes,  42  Ala.  255;  94 

Muii.sell  0.  Temple,  8  111.  92.  Am.  Dec.  040. 

*Tiie    Maverick,    I    Spragiie,     23;  '"  Talder  c.  Land  etc.  Co.,  79  Ala. 

Lombard  v.  Cheever,  8  111.  409.  377;  58  Am.  Rep.  593. 
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of  the  future  salary  or  fees  of  his  office  is  contrary  to 
public  policy  and  void.'  One  cannot  become  the  afssit,ni(je 
of  his  own  obligation;  and  when  an  obligation  is  trans- 
ferred to  an  obligor  by  an  instrument  in  the  forui  of  an 
assignment,  instead  of  taking  elfcct  as  such,  it  operate 
as  an  extinction  of  the  obligor's  liability.* 


-'8 


§2655.  Form  of  Assignment. —  An  equitable  assign- 
ment may  be  made  in  any  way  which  shows  a  clrar  in- 
tention to  assign,  and  cither  by  words  or  acts.  A  deed  or 
writing  is  not  required.'  Any  writing  or  act  whic!)  eloarly 
indicates  that  the  assignor  intends  to  make  over  a  fund 
belonging  to  liim  amounts,  in  equity,  to  an  assignment 
of  the  fund.*  Therefore,  in  equity,  an  order  given  by  a 
creditor  upon  his  debtor,  or  upon  a  trustee  or  agent  hold- 
ing  funds  at  his  disposal,  for  payment  out  of"  such  funds, 
will  operate  as  a  valid  equitable  assignment  of  so  mucli 
of  the  fund  or  debt  as  will  satisfy  the  order  in  favor  of  the 
person  to  whom  it  is  giveu.^ 

The  delivery  of  a  note,  bill,  or  execution,  with  intoiit 
to  transfer  the  debt,  is  a  sufficient  assignment  of  tlic  note, 
bill,  or  judgment."  In  general,  an  indebtedness  or  right 
in  action  may  be  assigned  orally.^  A  cla'.m  for  nmnry 
due  for  goods  sold  and    delivered  may  be  assigned  by 

>  Bliss  V.    Lawrence,  58  N.  Y.  442;  Bagaley,  12  Pa.  St.  164;  51  Am.  Die. 

17  Ani.  R(!p.  273;  lJan,^'s  v.  Dunn,  06  595. 

Cal.   72;  Billings  v.  O'lirion,  45  How.         *  Brokaw  v.  Brokaw,  41  N.  .1.  Ki|. 

Pr.  3l>2;  14  Abb.  Pr.,  N.  S.,  238:  Cur-  215;   Bank  v.  Bogy,  44   Mo.  Wy,  lUO 

ri6  V.  Hart,  2   Sand.  Ch.  353;  Beal  v.  Am.  Dec.  247. 

Mc Arthur,  8  Mo.  App.  202.     Contra,         "Row  v.   Dawson,   1    Vu.s.  8r.  3:<i; 

State  ]{ank   ?'.  Hastings,   15  Wis.  78;  Lewis  v.  Berry,  64  Barb.  5D3;  Conwiiy 

Brackett  v.  Blake,  7  Met.  ?*?5;  41  Am.  v.  Cutting,  51  N.  H.  407;  Akx.uiacr  r. 

Dec.    442;  Mulhall  v.  Quinn,  1   Gray,  Adams,  1  Strob.  47;  47  Am.  l)ic.  .")47; 

105;  61   Am.    Dec.    414:  Macomber  «.  Kirtland  w.  Moore,  40  N.  J.  Ivj.  1  ti 
Doane,    2   Allen,   541.     See    the   last        *  Jones   v.   Witter,    13    M;i.s:<.   liOl; 

three  caaei  distinguished    in  Bliss  v.  Dunn  v.  Snell,  15  Mass.  485;  TitiMiinli 

Lawrence,  58  N.  Y.  442;  17  Am.  Rep.  v.  Tliomas,  5  .Me.  282;  Clarkt).  Hh^vh. 

273.  2  Me.  143;  Prescott  v.  Hall,  17  Joiiiis. 

■•'Brown  v.    Metz,   33  m.    339;   85  284. 
Am.  Dec.  277.  '  Porter    v.    BuUard,   26    Mc  44S; 

*  Leake  on  Contracts,  1171;  Morton  Crane  v.  Gough,  4  Md.  316;  ('liveliiml 

V.   Naylor,    1    Hill,    583;   Clemson  v.  v.   Martin,   2   Head,    128;   KnHi.wii  c. 

Davidson,    5   Binn.    3S)2;    Hoppiss   v.  Hope,   18  Tox.  446;  Noyus  v.  lirowii, 

Eakridge,  2  Ired.  Eq.  54;  Watson  v.  33  Vt.  431. 
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}.aroI.»     So  may  a  tonaiicy  l,ol«l  by  n-irol «     A  r, 
i.^  writing  i,s  not  neccssarv  to  trL'  J   tho^UloT'"""-' 
ties  delivorcl  under  the  Provision:  !^  :t^l^P  ^T^' 
assignment  of  an  inventor's  interest  in  l.k  ?•  ' 

writing  without  a  seul.'  .  ^  '        '  "'  ^^  " 

§  2656     Order  not  Communicated  to  Payee  -  A„  „,.,I„r 
or     .rcction  give,,  to   tl,e   debtor  „,■  parf;  ,,oI^i„,     , 

uuds  to  pay  over  to  another,  not  communicatej  "t  t L 
latter,  IS  incomplete  as  an  assiginiienf  it  i,  „ 
t..onty  to  the  debtor  to  pay,  and  r^L  L' „i:ra7r; 

H«e  be  ore  it  ,s  aeted  npon,  either  b/an  expre/sretoca 
ticin,  or  by  any  disjjosition  of  tlio  fund  i,„.,       7    f^""*- 
if    All  unaccepted  draft  i.  not  ^[riSr::  ;--:;; 
of  the  amount  named  in  it  in  the  drawee's  hands^ 

to  hisClc";Tr7hc^e'^:r,od  ntf  "'^^"^^  '"■'>•  "-''  -oney 
a..cos,  a„d  died  before  tehML'  "("'"Mng  the  ncco,,t- 
hold.rs  of  the  bills  had  acm'i  id  no  hT"  '""'■-  "''■'•  "'"'  '^e 
in  r«ix-ct  of  the  nionev  wl  i  h  l.^  "  "P"""'  ""-'  '""'k^s 
acoo„!,tof  the  prinditi' t'   V^/L^T/'l'^^'n  "'Jcf'^f 

/«./.  not  an  assign  nSt'^ylh'rj^t/'ZS^r-ti"  ^^f  ' 
■j2o.     .Notes  were  del  vered  to  -in  nfr,.,.f   r  f"«'/^",  1^  Iseav. 

structions  to  pay  certain  debts  w  th*^  "e  ptS:  r"5?;/7'"'ir 
pa8s  title  in  the  notes  to  fh^  or..,iw        P"J^eeas.     //eW  not  to 

Pid:  C*,ri  V.  ««e,':y"Al""(^'^'^o°lm''jtc.l4t  ""^  '»  ^« 

1    f 1     -         A   11         ,   ■  _,.     — 


Kessel  v.  Albetis,  56  Barb.  3(;2 
Kos.s  ?;.  Schneider,  30  Ind   4"8 
I  \  reeland  v.  Van  Horn,  17  N.  J.Ecj 

4J4;  l!»  Am.  Dec.  5'2'J. 

__•' Tililjfts  w.  'ierrisli,  25  N    H    41- 

oi  Am.  Due.  ou,.  ■       ' 

JKi.ny.a  n    Alersereau,  II    Johns. 

','11;  I  l>emio,  ;,i'0;  Craii.  i-.  Paiue    4 
lu.-ili.  m;  00  Am.   Dec.  607.  ' 

272 


Rnlf'"''^  I  Stewart,   19  Johns.    342- 
liecton  V.  Fermnon,  22  Ala  591) 

Scott  t;.  Poreher,  3  Mer.  U52.  A 
creditor  «  agreement  to  pay  an  ageni 
part  of  a  sum  collected  from  a  debtor 
d.  compensation  lor  collecting  it  is  not 
an  erjmtal.le  as.signment  of  any  pirt  of 
thedelH:  Plater  ..AJeng,  30  Fillip 
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§  2657.  Order  on  Debtor  to  Pay.  —  A  mere  order  on  a 
debtor  to  pay  his  debt  to  a  third  party,  which  in  equity, 
on  notice  to  the  debtor,  may  amount  to  an  assignment,  is 
inoperative  at  law  to  charge  him.  The  debtor  may  pay 
the  third  party,  in  which  event  he  is  discharged,  but  lie 
is  not  bound  to  do  so.'  He  remains  liable  to  the  original 
creditor,  who  may  revoke  the  order  before  it  is  acted  on.' 
A  mere  acknowledgment  by  the  debtor  of  the  order  will 
not  charge  him.^  But  after  the  debtor  has  niiule  himself 
liable  to  the  assignee  to  pay  the  order,  the  creditor  cannot 
revoke  it.*  In  equity,  however,  such  an  order  is  a  valid 
assignment  without  any  formal  acceptance  by  the  debtor.' 
But  if  the  order  does  not  specify  the  fund  on  which  it  is 
drawn,  it  does  not  become  a  valid  assignment  until  it  is 
accepted  by  the  drawee.®  Thus  an  unaccepted  check  or 
bill  of  exchange  is  no  equitable  assignment  of  the  ainouut 
standing  to  the  credit  of  the  drawer  on  the  books  of  the 
bank.^ 


§  2658.  Notes  of  Assignment  Necessary. — The  assign- 
ment  of  a  debt  may  be  valid  as  against  the  assignor  with- 
out  any  notice  to  the  debtor;^  but  it  is  not  com})lete  and 
binding  as  against  the  debtor  and  other  parties  subse- 
quently acquiring  an  interest  in  the  debt  or  fund  until 


*  Leake  on  Contracts,  1186. 

*  Leake  on  Contracts,  1 186. 

*  Brind  v.  Hampshire,  1  Mees.  &  W. 
365. 

*  Hodgson  V.  Anderson,  3  Barn.  &  C. 
842. 

^  Grain  v.  Aldrich,  38  Cal.  514;  99 
Am.  Dec.  423;  First  Nat.  Bank  v. 
Kimberlan.ls,  16  W.  Va.  500;  Peo^)le 
V.  Comptroller,  77  N.  Y.  48;  Nesmith 
r.  Drum,  8  Watts  &  S.  9;  42  Am.  Dec. 
260;  Martin  v.  Maner,  10  Rich.  271; 
70  Am.  Dec.  223;  Mandoville  r.  Welch, 
5  Wheat.  285;  Kobbiiis  v.  Bacon,  3 
Me.  346;  Corser  v.  Craig,  1  Wash.  424. 
Otherwise  as  to  part  of  a  fund,  unless 
expressly  assented  to  hy  the  drawee: 
Siiuttloworth  0.  Bruce,  7  Koht.  160; 
Gibson  v.  Finley,  4  Md.  Cli.  75;  Walker 


V.  Mauro,  18  Mo.  564;  Blin  v.  Pierce, 
20  Vt.  25, 

*  Hutter  V.  Ellwanger,  4  Lans.  S; 
Harris  v.  Clark,  3  N.  Y.  'J.S;  51  Am. 
Dec.  352.  See  Adams  i\  Darby,  28 
Mo.  162;  75  Am.  Dec.  115. 

'  Chapman  v.  White,  6  N.  Y.  412; 
57  Am.  Dec.  465;  Rosenthal  r.  Mastiu, 
17  Blatchf.  .322;  ..Etna  Nat.  Bank  v. 
Bank,  46  N.  Y.  87;  7  Am.  Rq).  ,314; 
Duncan  v.  Beelin,  60  N.  Y.  lo,'?;  Kim. 
ball  /'.  Donald,  20  Mo.  577;  64  Am.  Dec, 
20!);  Bank  v.  Bogy,  9  Mo.  Ai.]).  SliS; 
Ford  V.  Angelrodt,  37  Mo.  '>■)■  SS  Am, 
Dec.  174;  Bush  t).  Foote,  58  Mis*.  5;  38 
Am.  Rep.  310.  Contra,  AN'liuatlev  r. 
Strobe,  12  Cal.  92;  73  Am.  Dec.  522, 

»*  xMuir  V.  Schenck,  3  Hill,  22S;  oS 
Am.  Dec.  633. 
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lent  of  the  amount 
n  the  books  of  tlie 


sary.— The  assign. 
the  assignor  with- 
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Mo.  5G4;  BUn  r.  Tierce, 
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lid,  20  Mo.  5  n 


l>4  Am.  I'ec. 


Bogy,  9_}lo.\vi 


;»S; 
(•"8S  Am. 


58  Mi-^ 


•.38 


_^gy 

gelrodt,  37  M-; 
fush  I'.  Foote,  . 

310.  Co«<r.ON';''''V,.V 
^•vl  92;  73  Am.  l*^^!-  •),-,;, 
-*  ,       1     1  Hill   'i'Ji;  38 


such  notice  has  been  given.     For  until  he  has  notice  of 
the  assignment,  it  is  competent  for  the  debtor  to  discharge 
the  debt  by  a  bona  fide  payment  regularly  made  to  his 
original  creditor  or  to  his  order;  and  a  payment  or  dis- 
charge that  is  effectual  against  the  creditor  will  exclude 
the  assignee  who  claims  under  him.'     An  assignee  of  a 
claim  is  bound  by  a  settlement  between  the  assignor  and 
the  debtor,  if  the  debtor  has  received  no  notice  of  the  as- 
signment.''   It  is  also  competent  for  the  debtor  to  dis- 
charge the  debt   by  a  bona  fide  payment  to  any  other 
assignee  of  his  creditor  before  notice  of  the  prior  assign- 
ment; and  therefore  a  subsequent  assignee  who  has  no 
notice  of  the  prior  assignment  may  intervene  to  claim 
ilie  debt  or  fund,  and  by  giving  notice  to  the  debtor  ob- 
tain a  priority  of  claim  over  the  prior  assignee  who  has 
neglected  to  give  notice.'     As  between  prior  and  subse- 


S33. 


•  Whitington  v.  Tate,  L.  R.  4  Ch. 

288;  Kicharda  v.  Griggs,  16  Mo.  416; 

57  Am.  J>ec.  240;  Van  Buskiik  v.  Ins. 

Co    14  Conn.  141;  36  Am.  Dec.  473; 

Mu'ir  V.  Schenck,  3  Hill,  228;  38  Am. 

Dee.  633;  Smith  v.  Ewer,  22  Pa.  St. 

116;  60  Am.   Dec.   73;   GauUagher  v. 

Caldwill,  22  Pa.  St.  300;  60  Am.  Dec. 

85;    Merchants'    Bank  v.    Hewitt,    3 

Iowa,  93;  66  Am.   Dec.  49;   Dodd  v. 

Brott,  1  Minn.  270;  06  Am.  Dec.  541; 

Hogan  V.  Black,  66  Cal.  41;  Hobson  v. 

Stevenson,  1  Tenn.  Ch.  203. 
■'  Randall  V.  Keyuolds.  52  N.  Y.  Sup. 

Ct.  145. 
3  Dearie  v.  Hall,  3  Russ.   1 ;  Love- 

ridee  r.  Cooper,  3  Russ.  30;  Foster  v. 
Blackstoue,  1  Mylne  &  K.  297;  Foster 
V.  Coekerell,  3  (Jlark  &  F.  456;  Van 
Buskirk  v.  Ina.  Co.,  14  Conn.  141;  36 
Am.  Dee.  473;  Flickey  v.  Lovey,  4 
Baxt.  173;  Clodfelter  v.  Cox,  1  Sneed, 
330;  60  Am.  Dec.  157;  Ward  v.  Mor- 
rison, 25  Vt.  600;  Barrow  v.  Porter, 
44  Vt.  587;  Bishop  v.  Holeomb, 
lOConu.  444;  Murdock  v.  Finney,  21 
Mo.  138.  Contra,  Muir  v.  Schenck, 
3  Hill,  2-J8;  38  Am.  Dec.  633;  Robin- 
son r.  Weeks,  6  How.  Pr  167'  Bush  v. 
Litlirop,  22  N.  Y.  549;  (Jreentree  v. 
Ro8ensti>ek,  61  N.  Y.  593;  Freuud  v. 
liiiportera'  etc.  Bank,  76  N.  Y.  356. 


In  Clodfelter  v.  Cox,  1  Sucud,  339,  60 
Am.   Dec.   157,  it  is  said:   "There  ia 
an  irreconcilable  contli'^t  of  autliority 
upon    this    subject.     The   weight    of 
American  authority  seems  to  bo  that 
the  assignment  of  a  chose  in  action  ia 
complete  ni  itself,  and  vests  a  perfect 
title  in  the  assignee,  as  ai^iiusit  third 
persons  without  notice  o(  the  assign- 
ment  to   the   debtor,     liut   the    con- 
trary of  tliis  IS  the  settled  ilnotrine  of 
the  Eiiglisli  as  well  as  of  some  of  the 
courts  of  this  country  at  the  present 
day.     The  latter  we  consider  as  the 
more  reasonable    and    safe    ]iraetical 
rule,   and   have   accordingly   held   on 
more  than  one  occasion   that  the  as- 
signment of  a  chose  in  action  is  not 
complete,  so  as  to  vest  the  title  abso- 
lutely in  the  assignee,  until  notice  of 
the  assignment  to  the  debtor;  and  this, 
not  only  as  regards   the   debtor,  but 
likewise   as   to   third    piisons.     And, 
therefore,  aa  between  successive  pur- 
chasers  or   assigneea   of    a    chose    in 
action,   he   is  entitled   to  pnforence 
who  first  gives  notice  to  tlie  debtor, 
altiiough  his  assignment  be  s'.ilxeipient 
to  that  of  the  other.     To  peileet  the 
assignment,  not  merely  as  igainst  the 
debtor,   but  also  as  against  ereditora 
and  »ubse(iueut  bona  jidc  purchasers, 
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quent  assignees  of  the  same  debt,  it  is  not  necessary  to 
the  validity  of  the  first  af^sigumeut  that  notice  thereol' 
should  be  given  to  the  debtor.' 

§  2659.  Form  of  Notice. — The  notice  of  the  assign- 
ment of  the  debt  or  fund  need  not,  in  general,  be  given 
in  writing,  or  in  any  formal  manner,  or  even  with  the 
express  intention  or  purpose  of  securing  the  assignment; 
notice  in  fact  of  the  assignment,  for  whatever  purpose 
given,  or  however  informally  acquired,  being  sufficient  to 
bind  the  debtor.'  Special  notice  is  unneces.'^  .ry;  it  is 
enough  if  the  party  has  such  knowledge  of  facts  and  cir- 
cumstances as  is  sufficient  to  put  him  on  inquiry.^  The 
notice  may  be  in  general  terms,  without  mentioning  the 
amount  of  the  fund  assigned  or  charged;  but  if  it  give 
particulars  of  the  amount  of  the  charge,  or  of  the  fund 
charged,  it  will  not  be  extended  constructively  in  effect 
beyond  the  express  terms.' 

Illustrations.  —  W.  said  to  B.,  "If  there  is  anything  found 
due  from  you  to  M.,  I  want  you  to  pay  it  to  me."  B.  said  he 
"had  been  requested  to  do  the  same  by  two  others,"  whereupon  W. 
said,  "I  claim  it."  Held,  not  sufficient  notice  to  B.  of  an  assign- 
ment having  been  made  from  M.  to  W.:  Cahoon  v.  Morgan,  3S  Vt. 
234.  The  plaintiff  held  a  due  bill  of  the  defendant,  and  assigned 
it  to  A  by  indorsing  it  in  blank,  and  A  called  on  the  dt-foiidaiit 
and  demanded  payment,  who  said  he  would  settle  it  the  next 
week,  in  New  York,  and  afterwards  paid  it,  in  New  York,  to  the 
assignor.     Held,  in  a  suit  against  A,  in  the  assignor's  name,  that 


notice  must  be  given.  Hence  it  fol- 
lows that  an  attachment  by  a  creditor, 
in  the  period  intervening  between  the 
assignment  and  the  notice,  will  have 
preference." 

'  Tingle  V.  Fisher,  20  W.  Va.  497; 
Bradley  v.  Root,  5  Paige,  (5.32. 

■•'  Leake  on  Contracts,  1175. 

»  "The  principle  of  law  Js,  tliat  what 
a  man  knows  for  one  purpose  he  knows 
for  all;  aud  you  do  not  inquire  whether 
he  learnt  it  in  one  character  or  in  an- 
other". Per  Wigram,  V.  C,  in  Meux 
V.  Bell,  1  Hare,  88;  Smith  v.  Smith,  2 
Cromp.  &  M.  231;  Edwards  v.  Scott,  1 


Man.  &  G  962;  2  Scott  N  R.  26C; 
Alletson  v.  Chichester,  L.  K.  10  I'oiii. 
P.  319;  44  L.  J.  Ch.  153;  K.x  j.arv 
Agra  Bank,  L.  R.  3  Ch.  555;  :<7  L.  J. 
Ch.  121;  Lloyd  v.  Banks,  L.  R.  ,';  Ch. 
488;  37  L  J.  Ch.  881;  ovfrruliuf; 
Brown's  Trusts,  L.  R.  5  E(i.  8S;  37 
L.  J.  Ch.  171. 

*  Anderson  v.  Van  Alen,  12  .Tolms. 
343;  United  States  v  Sturgcs,  1  I'aine, 
525;  United  States  v.  ("laik,  I  Paine, 
629;  Kellogg  v.  Krauser,  14  Seig.  & 
R   137;  16  Am.  Dec.  480. 

*  Brighfs  Trusts,  21  Beav.  430; 
Woodbura  v.  Grant,  22  Beav.  4^:1. 


M 


«41       -«™n.™t  OP  CO.TK.OTS.   I82GC0-2662 

assigned  by  the  payee:  l^jWnTml,T)ltnl%''  '>="^  l^" 

§2660.    Notice- To  Whom  Given  _w„t;     . 

torney  binds  his  client;'  to  adirector  ;f  n  '       '"  "*" 

theco„,pany-  to  one  partner  isTotieo  0,°'"^""^'  '"'"'^ 
Notice  of  assignment  £ven  t:'  ^n  o  ^^^'^Y;?:';';-';''' " 
or  to  one  of  several  co-trnstees,  a.thoug  L'^"'  fo  "S 
the  acting  trustee,  is  sufficient,  and  will  bt  effoe  ,.  ,1 
protect  the  assi^nmenf   «n  i^».  ^i^  ^ncciual  to 

notice  or  knowledge  of  ilo  ma  fer"c„r  """"  ''''"'^  '"» 

■-v^gc  t»i  ^"*^  "latter  continues  n  mi'.i+  .i,ii 
or  trustee.*  ^luues  a  joint  debtor 

§  2661.    Assent  of  Debtor  Immaterial       At 

law  the  debtor  could  not  be  charge  "^h  7.,  "'Tr 
bility  to  the  assignee  without  a  di.ft  e  Vl'  :""''  '''' 
ise  on  his  part.«     But  in  eauitv  thJ  ""'  P'^^^' 

and  binds  L  debtor  withZ^^n  ^^iTrht  'T) 
even  notwithstanding  his  dissent/  '  P''''  '^^^^ 

§  2662.     Extent  of  Assienment      a  „  .    • 
ae.;  carries  with  it  all  ^.^ttrstri   rS.^: 

^°igiiui  naa.  -^  he  assignment  of  a  l)nnrl 
seciired  by  a  mortgage  or  deed  of  trust  carries  then' 
as  It  does,  also  a  guaranty  of  collection  given  by  a  pre 
vious  assignor.'o  ^n  assignment  of  a  bond  and  mo  t" 
gage,  and  "he  moneys  due  and  to  grow  due  t]  er  n  ^ 
carries  a  note  for  which  they  are  held'as  collateral"    An 

^^- Tibbit,  ..   George,    5    Ad.   &    E.  Brill  ..  Tattle.  81  N.  Y.  454-  37  Am 

'  Oale  ..  Lewis.  9  Q.  B.  730  ^1^,  'f            „ 

^^;i.uncan.Cha.berlayne/llSi..  Wa/^rt^.^.  5t\l^^   "^^  ^l 

*  Smith  t..  Smith,  2  Cromp  &M  2^}!.  ^\^\\'''^"»-  •"'^t'^'l.  2(5;}        "     '' 

Meux  V.  Hell,   1    Hare.Ts^"  VLfv  \\T"  '^  ^V'-^S"'^"^'''  ^'^  ^'■^'  ^t-  34. 

(ireenhill,  31  L.  J   Ch.  1                      ""  L^/''''''  '•'   "".v'^-^  C  Ircd.  En.  269. 

I  leako  on  Contracts,  1177.  Am   T)^.^ Irt'"'^'''  ^^  ^-  ""'■  ^^Ij  100 

'Leake  on  Contracts    1177-  Hall  «  u  iPft '**'^- 

Ins.  Co.,  Ill  Mass.  53;  16  Am'.  Sep.  I;  N.  Y  lo?"  '■  ''''^'''  '  ^^'^'^  *7<^'  *7 
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assignment  of  a  judgment  carries  with  it  a  mortgage 
given  to  secure  the  debt,'  and  the  damages  afterwards 
given  upon  the  dissolution  of  an  injunction  and  upon 
appeal.''  An  assignment  of  a  promissory  note  secured  by 
a  mortgage  carries  also  the  mortgage.'  The  assignment 
of  a  note  given  to  secure  the  purchase-money  for  real 
estate  carries  the  vendor's  lien  on  the  property.*  The 
assignment  of  the  principal  carries  with  it  the  interest.^ 
An  assignment  of  a  claim  against  a  steamboat  for  supplies 
carries  with  it  the  statutory  lien.'     The  transferee  of  a 

..te,  pending  a  suit  on  it,  acquires  an  interest  in  tlie 
*'  gment  afterwards  obtained  on  it.'  Words  in  an  assign- 
ment of  a  mortgage  describing  the  mortgage  as  "n  cer- 
tain fportgage  made  by  A  B,"  imply  a  warranty  that  the 
signature  of  the  name  A  B  to  the  paper  is  not  a  forgery.** 
The  assignment  of  a  non-negotiable  demand,  arising  on 
contract,  before  due,  defeats  a  set-off  by  the  debtor  of  an 
independent  cross-demand  on  which  no  right  of  action 
had  accrued  at  the  time  of  the  assignment.^  Where  the 
assignment  of  a  contract  is  absolute  in  form,  although 
really  it  is  security  for  a  debt  less  than  the  sum  due  on 
the  contract,  the  assignee,  in  suing  the  party  liable  under 
the  contract,  is  not  limited  in  his  recc  very  to  the  amount 
due  to  him  from  his  assignor.*" 

An  assignment  of  a  debt  'does  not  carry  a  right  of  ac- 
tion for  a  wrong  against  a  third  party,  although  arising 


»  Cathcart's  Appeal,  13  Pa.  St.  416; 
Boleri  V.  Crosby,  49  N.  Y.  1S3. 
•■'  Marshall  v.  Craig,  3  Bibb,  291. 

*  Perot  V.  Levasseur,  21  La.  Ann. 
529;  Brown  v.  Blydenburgh,  7  N.  Y. 
141;  57  Am.  Dec.  507. 

♦  Perry  v.  Roberts,  30  Iiul.  244;  95 
Am.  Due.  089.  When  the  vendor  con- 
veys liinil  by  deed,  taking  the  note  of 
the  vendee  for  the  purchase-money,  a 
more  assignment  of  the  note  does  not 
transfer  to  the  assignee  the  benefit  of 
the  vendor's  lien  upon  the  land  for  the 
paymei)^  '^f  the  purchase-money;  but 
where  tfte  assignment  is  made  as  col- 
lateral security  for  the  notes  of  the 


vendor,  such  peculiar  equitalile  cir- 
cumstances exist  that  in  such  cuse  the 
assignee,  holding  the  lien  as  will  for 
the  benefit  of  the  assignor  a.s  fur  liim- 
self,  is  subrogated  to  all  his  ^(luities; 
Carlton  v.  Buckner,  28  Ark.  liti. 
"  Mabry  v.  Memphis,  12  llcisk.  539, 

*  Strother  v.  Hamburg,  1 1  lnwii,  59, 
'  Uugas  V.  Mathews,  9  Ga.  510;  54 

Am.  Dec.  361. 

*  Corwin  v.  Wesley,  34  N,  Y.  Sup, 
Ct.  109. 

»  Fuller  V.  Steiglitz,  27  Ohio  St.  355; 
22  Am.  Rep.  312. 

"  (iinocchio  v.  Amador  Canal  and 
Mining  Co.,  67  Cal.  493. 
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from   ho  same  subject-matter..    The  assignment  of  a  note 
ex  euted  for  the  rent  of  land  as  coHateral  security  do 
not  confer  the  landlord's  lien  npon  the  assi.,nee  or  enHfl, 
him  to  attach  the  crop  raised  on  the  land:  f  r  t  e  de M  > 
The  assignment  of  a  bond  for  a  deed  of  lands  does  not 
invest   the  ass^nee  wth  a  right  to  rents  which  have 
already  accrued.'    An  assignment  of  a  claim  for  land 
damages   cannot    enable   the  assignee  to  maintain    an 
action   for   a  breach  of  the  covenant  against    encum" 
Irances,   which   might    have  been   maintained    by  the 
assignor  by  virtue  of  his  deed  of  the  land,  the  takfng  of 
,*ich  afforded  the  claim  for  damages.'    The  assignnfeiit 
of  a  continuing  contract  which  has  been  partly  performed 
does  not  transfer  a  right  of  action  for  a  prevLu:  bre!ch 
ot  the  contract.'    An  assignment  of  "all  the  goods,  wares 
merchaad.se,  and  personal  property  of  every  kind  "  does 
not  include  an  equitable  interest  i„  a  contract'    The 
assignee  of  a  note  given  for  the  purchase  price  .!  land, 
who  takes  :t  without  recourse  against  the  assignor,  can- 
not enforce  the  lien  of  the  vendor,'    Costs  are  only  an 
.iicdent  of  a  verdict,  and  do  not  pass  by  an  assignment 
which  does  not  pass  the  verdict." 

§2663.  Assignee  Takes  Subject  to  Equities -The 
assignee  of  a  debt  or  chose  in  action  takes  it  subject  to 
all  tlie  equities  that  may  have  arisen  respecting  it  between 
the  assignor  and  the  debtor  at  the  time  of  the  assignment- 
as  c lai  ms  or  the  allowance  of  payments  made  in  dLharge' 
of  the  debt,  or  claims  to  set-off,  or  to  an  adjustment  of 
accounts  between  them.'    The  assignor  can  give  no  better 


34. 


.Morris  v.   McCuUoch,  83  Pa.  St. 

■'  Roberts  v.  Jacks,  31  Ark.  597;  25 
Am.  Kep.  584. 

!  xt""  VI'®'  *'■  Rosierz,  26  Iowa,  575. 

New  York  etc.  R.  R.  Co.  v.  Drurv 

133  Mass.  1G7.  ^' 

"  Kendall  v.  Almy,  2  Sum.  278. 


^  Lawrence  v.  Martin,  22  Cal.  173 
Leake  on  Contracts,  1179;  Bu«h'w. 
Lathrop,  '22  N.  Y.  535;  Walker  v. 
Johnson,  J  3  Ark.  522;  Tinuns  v.  Shan- 
non  19  M.l.  29G;  81  Am.  Dec.  C32; 
Blydenberg  v.  Thayer,  1  Abb.  App, 
lob;  Martin  v.  Richardson,  68  N.  C. 
mo;    Colquitt  V.   Bouner,  2  Ga.  155"; 
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right  than  he  himself  lias  at  the  time.*  For  example,  the 
assignee  of  a  mortgage  takes  it  suhject  to  all  defenses  ox- 
isting  hetween  the  original  parties.*  So  the  assignee  from 
an  assignee  takes  subject  to  any  equities  between  the 
original  creditor  and  the  first  assignee.^  A  bona  Jide  pur- 
chaser of  a  judgment  from  an  assignee  takes  the  same 
subject  to  any  equities  between  the  judgment  creditor 
and  his  assignee.*  A  party  to  whom  a  security,  standing 
in  the  name  of  an  executor,  as  such,  is  assigned  in  dis- 
charge of  the  private  debt  of  the  executor,  takes  it  with 
notice  of  a  breach  of  trust,  if  there  is  one.*  Where  there 
has  been  an  agreement  between  the  parties  that  one  delt 
should  be  set  off  against  the  other,  one  of  the  parties 
cannot  assign  the  evidence  of  indebtedness,  and  thereby 
defeat  the  agreement.* 

If  the  security  was  void  from  the  beginning,  the  as- 
signee would  be  in  no  better  situation  than  the  creditor, 
and  would  take  nothing.'  So  if  the  security  be  voidable 
by  the  debtor  on  the  ground  of  fraud,  or  if  there  be  any 
other  ground  for  setting  it  aside  or  rectifying  it  as  against 
the  creditor,  the  assignee  of  the  creditor  would  take  it 
subject  to  the  right  of  avoidance,  or  other  rights  and 


Scott  V.  Shreve,  12  Wheat.  605;  State 
Mut.  Ins.  Co.  V.  Roberts,  31  Pa. 
St.  438;  FauU  v.  Tinsman,  30  Pa.  St. 
108;  Luilwick  v.  CruU,  2  Yeates,  4G4; 
1  Am.  Dec.  362;  Buckner  v.  Smith,  1 
Wash.  (Va.)  296;  I  Am.  Dec.  463; 
Smith  V.  Tunno,  1  McCord  Ch.  443; 
16  Am.  Dec.  617;  Moore  v.  Holconibe, 
3  Leigh,  597;  24  Am.  Dec.  683;  Cary 
V.  Bancroft,  14  Pick.  315;  25  Am.  Dec. 
393;  Joaes  v.  Hardeaty,  10  Gill  &  J. 
404;  32  Am.  Dec.  180;  Foot  v.  Ketch- 
urn,  15  Vt.  258;  40  Am.  Dec.  678; 
Natchez  v.  Minor,  9  Smedes  &  M.  544; 
48  Am.  Dec,  727;  York  v.  McNutt,  16 
Tex.  13;  67  Am.  Dec.  607;  Warner  v. 
Whitaker,  6  Mich.  133;  72  Am.  Dec. 
65;  Ayres  v.  Campbell,  9  Iowa,  213; 
74  Am.  Dec.  346;  Robeson  v.  Roberts, 
20  Ind.  155;  83  Am.  Dec.  308;  Dear- 
born V.  Nelson,  61  N.  H.  249. 

»  Jack  V.  Davis,  29  Ga.  219;  Wilson 


V.  Bowden,  26  Ark.  151;  Sliotwell  p. 
Webb,  23  Wis.  375;  Gray  v.  Tliomes, 
18  La.  Ann.  412;  Smith  v.  Roiitrs,  14 
Ind.  224;  Ely  v.  McKniglit,  SO  How. 
Pr.  97;  Beebe  v.  Bank,  1  Johns,  .c'!); 
3  Am.  Dec.  353;  Trustees  v.  Wheeki, 
61  N.  Y.  105;  Hill  v.  McPhersoii,  15 
Mo.  204;  55  Am.  Dec.  142. 

•^  Ingraham  v.  Disborough,  47  N.  Y, 
421;  Mott  V.  Clark,  9  Pa.  St.  IW;  49 
Am.  Dec.  566;  Bryant  v.  Vix,  >ii  111. 
11.  But  see  Farmers'  Nat.  Bunk  ;;. 
Fletcher,  44  Iowa,  252. 

»  Cutts  V.  Guild,  57  N.  Y.  L'-_>!). 

♦  Cutts  V.  Guild,  57  N.  Y.  '229. 

'  Parrish  v.  Brooks,  4  Biewst.  154. 

*  Martin  v.  Richardson,  6S  N.  C.  '255, 
'  Turton  v.  Benson,  1  P.  Wuis.  491); 

Parker  v.  Clarke,  30  Beav.  54 ;  Woui- 
son  V.  Barrett,  2  Hen.  &  M.  80;  3  Am. 
Dec.  612:  Williams  v.  Judy,  3  Gilm. 
282;  44  Am.  Dec.  699. 
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equities  of  the  debtor.'  The  assignc^e  will  also  become 
subjeet  to  equities  that  arise  against  the  assignor  subse- 
quent  to  the  assignment,  if  they  arise  before  he  gives 
notice  of  the  assignment  to  the  debtor.^  After  notice,  the 
right  IS  in  the  assignee  only,  and  the  debtor  cannot  set 
off  or  charge  against  him  any  claims  against  the  assignor 
contracted  subsequently  to  the  notice;  but  he  will  be  en 
titled  to  set  off  claims  then  subsisting,  though  they  do 
not  become  payable  until  after  the  notice.'' 

§  2664.     Exceptions. -An  important  exception  to  the 
rule  occurs  with  regard  to  bills  of  exchange  and  promis- 
sory  notes  and  other  instruments  recognized  by  law  or 
constituted  by  statute  as  negotiable.*     So  the  debtor  by 
expross  contract,  or  by  implication  from  the  contract,  may 
exclude  himself  from  setting  up  any  rights  or  equities 
against  the  assignee.'     Thus  where  an  obligor  induces  an 
assignee  to  take  the  instrument  by  declaring  that  he  has 
no  detense  to  it,  he  cannot  afterwards  set  up  any  d.^fense  « 
An  assignee  of  a  contract  to  deliver  goods  is  not  affected 
by  equities  arising  between  the  original  parties  after  the 
delivery  of  the  goods.'     A  bona  fide  purchaser  of  a  chose 
in  action  not  negotiable,  from  one  to  whom  the  owner  has 
assigned  the  apparent  absolute  ownership  upon  the  faith 
of  such  ownership,  obtains  a  valid  title  as  against  such 
ouner,  although  the  assignee  had  not  such  title «     Acts 
and  declarations  of  the  assignor  made  subsequent  to  the 
assignment  do  not  bind  the  assignee." 

lLLusTRATioxXS.-A  made  an  agreement  to  deliver  rice  to  B 
or  his  assigns.     B  afterwards,  by  an  indorsement  on  the  back 

'  Jeflfryes  v.  Bank,  L.  R.  2  Eq    674-     32  Pa   St   ^I'fi.  5..f     ^iJ'  ^^^H^^' 

^j;See  Title  Negotiable  Instruments.     628^2  Am.  tfeg'  ^^  "^^   '''''''■ 

^  Leake  on  Contracts.  1I8I;  Wood-    55  N-'y"?'.  uSttn"  m"  ^''^^' 
.on  .Barret,  2  Hen.  &  M.  80;  3  Am.     ^^^K^^U^^^^^^^^^  Wend. 

^  676;  26  Am.  Dec.  690. 
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of  tlie  agreement,  directed  the  rice  to  be  delivered  to  C,  which 
was  accepted  and  signed  by  A.  Held,  that  there  was  a  new  con- 
tract, which  excluded  any  equities  between  A  and  B:  Lane  v. 
Winthrop,  1  Bay,  116;  1  Am.  Dec.  599.  A  was  the  owner  of  a 
certificate  of  indebtedness  of  the  state  of  New  York,  which  he 
tran8f(;rred  to  B  with  a  written  assignment.  The  transfer  was 
induced  by  false  representations,  and  the  promises  of  B  were 
not  fulfilled.  B  transferred  the  certificate  to  the  bank  of  M., 
which  took  it  on  the  faith  of  the  assignment.  Held,  that  the 
bank  was  entitled  to  hold  the  certificate  against  A:  Moore  v. 
Metropolitan  Nat.  Bank,  55  N.  Y.  41;  14  Am.  Rep.  173. 

§  2665.  Liability  of  Assignor.  —  The  assignor  of  a 
chose  in  action  impliedly  warrants  that  he  has  a  good 
title  to  it.^  The  assignor  of  a  bond  impliedly  covenants 
that  he  has  a  right  to  transfer  what  his  assignment  pur- 
ports to  pass.''  There  is  no  implied  warranty  on  the  part 
of  the  assignor  of  a  bond  that  the  obligee  will  pay  it,  or 
that  he  will  repay  the  consideration  in  case  the  obligee 
fails.^  No  covenants  for  title  are  implied  in  the  assign- 
ment of  a  lease.*  The  assignee  may  recover  from  his 
assignor  the  costs  expended  by  him  in  prosecuting  an 
unfounded  claim  which  the  assignor  had  falsely  rep>re- 
sented  to  be  valid.' 

Illustrations.  —  The  mortgagee  of  premises  assigned  the 
mortgage  to  plaintiff.  The  premises  were  afterwards,  and  after 
the  maturity  of  the  mortgage,  conveyed  in  fee  by  the  mortgagor 
to  the  mortgagee,  and  by  him  to  the  defendant.  The  assign- 
ment of  the  mortgage  was  not  recorded.  Held,  that  plaintifi's 
lien  was  not  invalidated  by  failure  to  have  the  assignment  re- 
corded, and  that  it  was  prior  to  defendant's  title:  Purdy  v.  Hun- 


»  Ledwich  v.  McKim,  53  N.  Y.  307; 
Stroh  V.  Hess,  1  Watts  &  S.  163;  Gif- 
fert  V.  West,  33  Wis.  617. 

■''  Einmerson  v.  Claywell,  14  B.  Mon. 
18;  58  Am.  Dec.  645;  Winstell  v. 
Hehl,  6  Bush,  62. 

*  Garretsie  v.  Van  Ness,  2  N.  J.  L. 
20;  2  Am.  Dec.  333;  Looney  v.  Pinks- 
ton,  1  Over.  384;  Whiteman  v.  Child- 
ress, 6  Humph.  303;  Lawrence  v. 
Daugherty,  5  Yerg.  453;  Jackson  »•. 
Crawford,  12  Serg.  &  R.  165;  Robin- 
son  V.  White,  4  Litt.  238;  Walker  v. 
Scott,  2  Nott  &  McC.  286.  On  the 
other  hand,  in  Virginia,  it  is  held  that 


the  assignor  of  a  bond  is  liable  to  the 
assignee,  it  the  latter,  after  using  due 
diligence,  fails  to  recover  against  the 
obligor:  Mackie  v.  Davis,  2  Wash, 
(Va.)  119;  1  Am.  Dec.  482.  And  this 
ruling  has  been  adhered  to  in  this 
state:  See  Goodhall  v.  Stuart,  2  Heu. 
&  M.  114;  Saunders  v.  Marshall,  4 
Hen.  &  M.  455;  Smith  v.  Triplett,  4 
Leigh,  599. 

*  Blair    v.    Rankin,    11     Mo. 
Waldo  V.  Hall,  14  Mass.  480. 

*  Cartwright  v.  Carpenter,  7 
(Miss.)  328;  40  Am.  Dec.  66. 
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a  bond  is  lial>l«  to  the 
i  latter,  after  using  due 

to  recover  against  the 
de  V.  Davis,  2  NUsh. 
m  Dec.  482.  And  tliw 
,en  adhered  to  in  thi3 
odhall  V.  Stuart,  2  Hen 
aunders  v.  Marshall,  i 
}5;  Smith  V.  Tnplett,  4 

Rankin,    11     Mo.    440; 
.  14  Mass.  48G. 
t  V.  Carpenter,  7  How. 
0  Am.  Dec.  06. 
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tiiigton,  42  N.  Y.  334;  1  Am.  Rep.  532.  The  vendor  of  land 
took  two  bonds,  maturing  at  different  dates,  for  tiio  unpaid 
purchase-money.  He  assigned  to  i)laintiff  the  bond  last  falling 
due.  Held,  that  the  assigned  bond  was  entitled  to  priority  oi 
payment,  and  that  want  of  due  diligence  on  the  part  of  the 
assignee  did  not  affect  such  priority:  McClintic  v.  Who's  Ad- 
viinistrator,  25  Gratt.  441);  18  Am.  Rep.  Gl)4. 

§  2666.  Assignment  by  New  Agreement  of  All  Parties. 
— The  assignment  of  a  de  t  may  be  rendered  eifectual  in 
law  by  an  agreement  of  all  the  parties  that  the  debtor,  in 
consideration  of  his  discharge  by  the  assignor,  should 
undertake  a  new  contract  to  pay  the  assignee.*  So  by 
agreement  of  all  parties  the  liability  for  a  debt  may  be 
assigned  from  one  debtor  to  another.''  Such  a  transaction 
frequently  occurs  upon  a  change  in  a  firm  of  partners; 
the  debt  of  the  original  firm  may,  by  an  agreement  of  all 
the  parties,  be  effectually  transferred  to  the  new  firm,  so 
as  to  render  them  liable  to  the  creditor  in  substitution  of 
the  former.  So  where  a  change  in  a  firm  is  occasioned 
by  the  retirement  or  death  of  one  of  the  partners,  an 
assignment  of  a  debt  of  the  original  firm  may  be  effected 
by  the  creditor  accepting,  either  expressly  or  by  his  con- 
tinued dealing,  the  liability  of  the  continuing  partners.' 


'  Leake  on  Contracts,  1185.  Mr. 
Leake  says:  "Such  a  transaction  is 
freijucntly  adopted  to  enable  the 
creditor  to  pay  a  debt  of  his  own  by 
means  of  the  debt  due  to  hiin.  The 
transaction  is  thus  stated  in  a  simple 
form:  '  Suppose  A  owes  B  one  hundred 
pounds,  and  B  owes  C  one  hundred 
pounds,  and  the  three  meet,  and  it  is 
agreed  between  them  that  A  shall  pay 
C  the  one  hundred  pounds.  B's  debt  is 
extinguished,  and  C  may  recover  that 
sum  against  A. '  In  the  case  supposed, 
C  gives  a  consideration  for  the  promise 
of  A  to  him  in  the  satisfaction  and 
discharge  of  the  debt  of  B,  and  receives 
a  consideration  for  his  discharge  of  B 
in  the  promise  of  A;  A  receives  a  con- 
sideration for  his  promise  to  C  in  the 
satisfaction  and  discharge  of  his  debt 
to  B;  B  receives  consideration  for  the 
discharge  of  his  debt  to  A  in  the  satis- 
faction and  discharge  of  his  debt  to  C; 


but  without  agreement  and  considera- 
tion between  all  the  parties,  tlie  new 
contract,  in  assignment  of  the  debt, 
would  be  incomplete.  Accordingly, 
where,  in  the  like  relation  between  the 
parties,  A  merely  requested  C  to  ciiarge 
B's  debt  to  him,  and  C  sent  in  his 
account  to  that  effect,  it  was  held  to 
be  not  sufficient  evidence  of  the  ace  )t- 
ance  of  A  as  debtor  instead  of  B,  and 
B  remained  liable:  Cuxon  v.  Chadley, 
3  Barn.  &  C.  51)1.  So  it  was  held  to 
be  no  answer  to  the  claim  of  B  against 
A  that  it  had  been  agreed  between  the 
parties  that  A  should  pay  C  instead  of 
B,  unless  it  was  further  shown  that 
the  debt  of  B  to  C  had  been  dis- 
charged ":  Cochrane  v.  Green,  9  Com. 
B.,  N.  S.,  448. 

■^  Leake  on  Contracts,  1188. 

'  Thompson  v.  Percival,  5  Barn.  & 
Adol.  925,  Lyth  v.  Ault,  7  Ex.  G69. 
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§  2667.  Assignee  of  Ohose  in  Action  may  Sue  in  his 
Own  Name. — At  common  law,  an  action  upon  an  assigned 
choso  in  action  was  required  to  bo  brought  in  the  name 
of  the  assignor,  unless  the  debtor  had  expressly  promise ' 
the  assignee  to  be  responsible  to  him.*  But  in  those  stutt 
where  chosps  in  action  are  made  assignable,  the  assignee 
may  maintain  in  his  own  name  any  action  thereu{)on 
which  the  original  obligee  or  payee  might  have  brought.'^ 
The  Michigan  statute  allowing  the  assignee  to  sue  in  his 
own  name  upon  a  contract  is  only  permissive  in  its  provis- 
ions, and  the  assignee  is  still  at  liberty  to  sue  in  the  name 
of  the  contracting  party.'  Under  a  general  statutory  pro- 
vision that  "every  action  must  be  prosecuted  in  the  nunio 
of  the  real  party  in  interest,"  the  assignee  of  a  chose  in 
action  must  bring  suit  in  his  own  name,  even  though  such 
chose  in  action  is  not  assignable  at  common  law.*  Th' 
Now  Jersey  statute  authorizing  the  assignee  of  a  chose 
action  to  sue  therefor  in  his  own  name  after  the  death  of 
the  assignor  makes  it  an  essential  condition  of  such  riglit 
of  action  that  the  assignment  shall  have  been  for  valuable 
consideration.'  An  assignee  of  a  debt  may  bring  an  action 
for  it  in  the  assignor's  name,  even  against  his  consent 
and  without  his  knowledge,  if  such  use  of  his  name  is 
necessary  to  enforce  payment  of  the  debt;  but  on  applica- 
tion of  the  nominal  plaintiff,  indemnity  against  costs 
would  be  required,  and  in  default  thereof,  the  proceedings 
might  be  set  aside  or  stayed.' 


f 


'  Skinnerw.  Somes,  14  Mass.  107.  The 
assignees  of  an  account  cannot  author- 
ize the  assignor  to  V>ring  suit  thereon 
in  his  own  name,  while  they  retain  the 
absolute  property  in  it:  Peck  v.  Dodds, 
10  Nev.  204. 

^  1  Stimson's  American  Statute  Law, 
sec.  4032;  Hooker  v.  Eagle  Bank,  30 
N.  Y.  83;  86  Am.  Dec.  351;  Peterson 


V.  Chemical  Bank,  32  N.  Y.  21;  88 
Am.  Dec.  298;  Roberts  v.  Corbin,  26 
Iowa,  315;  96  Am.  Dec.  146. 

»  Sisson  V.  R.  R.  Co.,  14  Mich.  489; 
90  Am.  Dec.  252. 

*  Long  V.  Heinrich,  46  Mo.  60li 

"  Andrews  v.  Rue,  34  N.  J.  L.  402. 

'  Farmers'  etc.  Bank  v.  Humphrey, 
36  Vt.  554;  86  Am.  Dec.  671. 
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§2668     License  Defined-Constructionof.-A  license 

IS  an  authority  given  to  do  some  act  or  acts  on  the  land 
of  another  without  giving  any  estate  in  the  land  itself^ 
It  differs  from  an  easement  in  that  the  latter  is  a  per 
manent  interest,  with  a  right  at  all  times  to  enter  and 
enjoy  it  while  the  continuance  of  the  former  depends  on 
the  will  of  the  person  who  has  created  it.^  A  license 
cannot  be  ripened  into  a  right  by  lap«e  of  time.«     Where 


3  Kent  s  Com.  452;  Cook  v.  Stearns. 
11  Mass.  533;  Cheever  v.  Pearson,  16 
Pick.  273;  Mumford  v.  Whitney.  15 
A\enrl.  380;  30  Am.  Dec.  60;  Prince 
r.  Ca.se,  10  Conn.  378;  27  Am.  Dec.  675; 

n  ^'"mn  ^^^r'^"'^'  ^^  A'-'^-  23;  68  Am. 
Dee  190;  Rhodes  v.  Otis,  33  Ala.  578; 
73  Am  Dec.  439;  Riddle  v.  Brown,  20 
Ala  4  2;  56  Am.  Dec.  202;  Freeman 
t;.  Underwood,  66  Me.  229.  So  one 
holding  a  chattel  for  a  time,  paying 


monthly  sums  for  a  particular  use 
and  no  other,  and  proliibited  from 
selling  or  loaning,  is  a  mere  licensee, 
having  no  interest  liable  to  attach- 
ment  or  execution:  Reinmiller  v.  Skid- 
more,  7  Lans.  161. 

^  3  Kent's  Com.  452;  Hazleton  w. 
Putnam,  3  Finn.  107;  54  Am.  Dec.  158; 
1  hompson  r.  McElarney,  82  Pa.  St  174 

»  Coalter  v.  Hunter,  4  Rand.  58;  15 
Am.  Dec.  726. 


§  2G69 


LICENSES. 


4352 


the  license  is  given  on  condition,  it  is  not  operative,  ex- 
cept on  the  performance  of  that  condition.^  A  license 
may  be  created  by  parol,^  except  where  the  interest  it  gives 
in  the  land  is  one  required  under  the  statute  of  frauds 
to  be  in  writing.*  So  every  license  that  authorizes  such 
acts  as  are  not  only  required  to  be  performed  upon  the 
land,  but  which  gives  some  usufruct  of  the  land  itself, — 
a  grant  of  an  incorporeal  hereditament,  —  must  be  created 
and  transferred  by  deed.*  An  express  license  will  not  be 
extended  by  construction.*  It  is  not  exclusive  to  the 
licensee,  unless  such  intention  is  clearly  shown.®  A 
license  to  erect  a  bridge  will  not  extend  to  rebuilding  it 
after  it  has  been  destroyed.'  So  a  license  to  erect  a  dam 
for  temporary  purposes  ends  by  the  decay  of  the  dam.* 
Under  a  license  from  city  authorities  for  the  erection 
of  a  telephone  line,  there  is  no  right  to  enter  private 
property  and  cut  off  the  limbs  of  the  trees,  although  they 
project  over  the  sidewalk.* 

Illustrations. — A  tenant  for  life  agreed  to  sell,  and  gave 
possession  of  the  premises  to  his  vendee.  Held,  not  a  contract 
of  sale,  hut  a  license  to  enter  and  occupy  until  such  license 
was  revoked:  Van  Deusen  v.  Young,  29  N.  Y.  9. 


§  2669.     License   by   Law   or  Necessity.  —  There  are 
many  cases  in  which,  wholly  independent  of  the  express 


'  Mumforil  v.  Whitney,  15  Wend. 
380;  30  Am.  Dec.  GO;  Freeman  v. 
Hoadley,  H3  N.  J.  L.  523. 

•^  Dolittle  V.  Eddy,  7  Barb.  74; 
Hill  V.  Hdl,  113  Mass.  103;  18  Am. 
Hup.  455;  Bachelder  v.  Sanborn,  24 
N.  H.  479;  Cheever  v.  Pearson,  16 
Pick.  273;  Fuhr  v.  Dean,  2»i  Mo.  116; 
69  Am.  Dec.  484;  Wynn  v.  Garland, 
11)  ArU.  23;  68  Am.  Due.  190;  Wood- 
bury V.  Parshley,  7  N.  H.  237;  26  Am. 
Dec.  73!);  Lockhart  v.  Geer,  54  Wis. 
133;  Hiiimou  v.  Harmon,  61  Me.  227; 
14  Am.  Hup.  556. 

'  Miimfonl  V,  Whitney,  15  Wend. 
380;  30  Ath.  Dec.  60;  Snowden  v. 
Wilas,  19  Lid.  10;  81  Am.  Dec.  370; 
Tauuer  t;.  Valentine,  75  111.  624. 


*  Kamphouse  ».  Gaffner,  73  III. 
453. 

*  Wheelock  v.  Noonan,  108  N.  Y 
179;  2  Am.  St.  Rep.  405. 

«Sil3by  V.  Trotter,  29  N.  J.  Eq 
228 

'  Hall  V.  Boyd,  14  Ga.  1 ;  Gardner  v. 
Rowland,  2  Ired.  247;  Androsiuggin 
Bridge  Co.  v.  Bragg,  11  N.  Jl.  102. 
But  permission  to  build  a  railidad  over 
one's  land  imports  authority  to  use  it 
afterwards:  Harlow  v.  R.  R.  Co.,  41 
Mich.  336. 

"  Hepburn  v.  McDowell,  17  Scrg.  & 
R.  383;  17  Am.  Dec.  677. 

*  Telephone  Co.  r.  Hunt,  10  Lea, 
456;  57  Aio.  Rep.  237. 
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or  implied  permission  of  the  owner,  the  law  or  the  neces- 
sity of  the  case  gives  a  license  to  go  upon  another's  land. 
A  common  instance  of  this  arises  in  the  case  of  an  officer 
of  the  law  armed  with  process,  who  — with  certain  limita- 
tions—  may  go  on  a  man's  land  and  into  his  house  to 
serve  the  writ  in  his  lands.*      So  the   law  gives  one  a 
right  to  enter  and  abate  a  nuisance.''     So  if  a  highway  is 
out  of  repair,  or  obstructed,  a  traveler  having  occasion  to 
make  use  of  it  may  lawfully  pass   upon  the  adjoining 
premises,   carefully  avoiding    any   unnecessary   injury.' 
So  the  statutes  which  permit  lands  to  be  taken  for  public 
purposes,  and  provide  for  preliminary  surveys,  in  order 
to  determine  the  necessity  for  any  particular  appropria- 
tion, license   an   entry  upon  lands   for   that    purpose.* 
Where  a  fire  breaks  out  in  a  city,  the  public  authorities 
or  private  individuals  may  enter  upon  private  premises 
to  prevent  the  spread  of  the  flames,  and  they  may  even, 
if  necessary,  destroy  the  property  to  prevent  the  spread  of 
the  fire.^ 

§  2670.  Implied  Licenses. — A  license  may  be  implied." 
Every  retail  dealer  impliedly  invites  the  public  to  enter 
his  shop  for  the  examination  of  his  goods,  that  they  may 
purchase  them  if  they  see  fit;  the  mechanic  extends  the 
hke  invitation  to  those  who  may  have  occasion  to  become 


1  Swain  v.  Mizner,  8  Gray,  182. 

'  Sue  iwte,  Torts. 

3  Absor  V.  French,  2  Show.  28;  Tay- 
lor f.  Whitehead,  Doug.  749;  Ballard 
r.  Harrison,  4  Maule  &  S.  387;  Camp- 
bell r.  Race,  7  Cush.  408;  54  Am. 
l>ec.  7i!8;  Williams  v.  Satford,  7  Barb. 
30it;  Hedgepeth  v.  Robertson,  IS  Tex, 
So8.  So  if  a  private  way  is  obstructed 
by  the  owner  of  the  adjoining  laud,  it 
Wdubl  be  justifiable  to  pass  over  his 
laml  to  avoid  the  obstruction:  Kent 
r.  Jiulkius,  53  Me,  IGO;  87  Am.  Dec. 
54-4;  Leonard  v.  Leonard,  2  Allen, 
5Wi  Famuni  v.  Flatt,  8  Pick.  339;  19 
km.  Dee.  330;  Compare  Taylor  v, 
Wbiteliead,  iJong.  749;  Williams  v. 
Sallbrd,  7  Barb.  309;  Boyce  v.  Brown, 


7  Barb.    SO;     Holmes  v.    Seeley,    19 
Wend.  506. 

*  Walther  v.  Warner,  25  Mo.  277; 
Bloodgoodv.  R.  R.  Co.,  14  Wend.  51; 
18  Wend.  9;  31  Am.  Dec.  313;  Fox  v. 
R.  R.  Co.,  31  Cal.  538;  Mercer  v.  Mc- 
Williams,  W^right,  132. 

"  Darlington  v.  New  York,  31  N.  Y. 
164;  88  Am.  Dec.  'J48;  New  York  v. 
Lord,  18  Wend.  126;  Stone  v.  New 
York,  25  Wend.  157;  Surocco?;.  Geary, 
3  Cal.  69;  58  Am.  Dec.  385;  American 
Print  Works  v.  Lawrence,  21  N.  J.  L. 
257 ;  23  N  J.  L.  9,  590;  57  Am.  Dec.  420; 
McDonald  v.  Red  Wing,  13  Minn. 
38. 

*  Gowen  v.  Phila.  Exchange  Co.,  5 
Watts  &  S,  143;  40  Am.  Dec.  489. 
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his  customers;  the  physician  and  the  lawyer  invite  them 
to  their  respective  offices,  and  so  on.     So  every  man,  by 
implication,  invites  others  to  come  to  his  house  as  they 
may  have  proper  occasion,  either  of  business,  of  courtesy, 
for  information,  etc.^     "  But  the  invitation  is  limited  by 
the  purpose;  it  would  be  an  abuse  of  the  implied  license, 
and  a  trespass,  if  one,  instead  of  visiting  a  dealer's  shop 
for  the  purposes  of  the  business  carried  on  there,  were  to 
assemble  his  associates  there  for  some  political  or  other 
purpose,  for  which  the  shop  had  not  been  thrown  open. 
No  doubt  one  may  visit  another's  place  of  business  from 
no  other  motive  than  curiosity,  without  incurring  liabil- 
ity, unless  he  is  warned  away  by  placard  or  otherwise.'" 
Custom  must  determine  in  these  cases  what  the  limit  is 
of  the  implied  invitation.'     And  until  notice  has  been 
given  of  the  owner's  withdrawal  of  the  invitation,  or  of  tlie 
changed  character  of  the  place,  a  person  cannot  be  made 
liable  as  a  trespasser.*     So  there  is  an  implied  license  to 
one  to  go  on  another's  property  to  remove  goods  which 
he  purchased  while  there,  to  get  goods  which  are  there 
under  an  express  license,  or  to  recover  his  property  which 
has  been  wrongfully  carried    there.*     A  license  from  a 
mother  to  a  son  to  open  the  family  tomb  to  deposit  the 
corpse  of  a  deceased  son  will  be  implied.' 

Where  a  person  builds  a  house  on  the  land  of  another 
with  his  consent,  this  gives  an  implied  license  to  occupy 
it  during  the  pleasure  of  the  owner  of  the  land.''  A  license 
to  take  stone  implies  a  license  to  draw  it  carefully  over 
the  grantor's  land.*  It  is  no  trespass  to  enter  upon  a 
man's  premises  to  obtain  settlement  of  a  debt,  even 
though  it  be  not  yet  due.'     The  servants  of  a  wife  who 

1  Cooley  on  Torts,  30.3,  citing  Gowen        *  See  ante.  Trespass  —  Torts. 
V.  Phila.  Exchange,  3  Watts  &.  S.  141;         *  Lakin  v.  Ames,  lOCiisIi.  li)S.  And 

40  Am.  Dee.  487.  Beeiletcher  v.  Evans,  140  Mass.  241, 

••f  Cooley  on  Torts,  .303.  '  Harris  v.  (Tillinglian,,  0  N,  H,  9; 

»  Cooley  on  Torts,  303,  citing  Kay  23  Am.  Dec.  701. 
r.  R.  R.  Co.,  G5  Pa.   St.   209;   3  Am.         «  Clark  v.  R.  R.  Co.,  28  Vt.  10,1 
Rup.  H'JS.  •  Lehman   v.    Shaklufuni,   50  Ala. 

•R.  R.  Co.  V.  Banning,  15  Wall.  649.  437. 
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Is  V.  GilU"gl>!^"'.  0  N.  n.  a, 

n'p^R  Co    28Vt.  103, 


has  been  divorced  from  her  husband  for  his  fault  may 
peaceably  enter  afterwards  to  remove  her  goods  from  the 
husband's  premises.^  One  who  has  sold  property  by 
conditional  sale,  and  who,  when  the  condition  is  not 
complied  with,  enters  peaceably  the  house  of  the  vendee, 
with  assistance,  to  take  the  property  away,  is  not  a  tres- 
passer for  so  doing,  though  the  property  is  not  found,  it 
being  furniture  for  use  there.' 

Illustrations.  —  The  defendant  in  an  action  of  trespass  had 
been  in  the  habit  for  thirty  years  of  visiting  the  bouse  of  the 
plaintiff,  and  crossing  his  grounds  without  objection,  the  fami- 
lies being  upon  intimate  terms.  Held,  an  implied  license: 
Martin  v.  Houghton,  45  Barb.  258.  Permission  was  allowed 
for  many  years  by  the  occupants  of  stores  in  a  block  to  team- 
sters to  drive  over  the  alley  at  each  end  thereof  and  the  space 
in  the  rear,  without  objection  from  any  one.  Held,  a  license 
from  each  occupant  to  use  the  driveway  for  delivering  goods  at 
the  stores  of  the  others:   Thayer  v.  Jarvis,  44  Wis.  388. 

§  2671.  License  Personal  to  Licensee — Not  Assignable. 
— It  is  personal  to  the  licensee,  and  is  not  capable  of  being 
transferred  or  assigned  by  him.*  But  it  may  frequently 
be  construed  to  cover  the  agents  and  servants  of  the 
grantee.*  Thus  if  one  has  a  right  of  way  across  land, 
in  order  to  reach  a  field  that  he  is  cultivating,  his  chil- 
dren also  have  the  same  right.* 

§2672.  Recoverable  at  Will  of  Licensor.— A  license 
depends  on  the  will  of  the  licensor;  it  is  therefore  revo- 
cable  by  him  at  any  time,'  even  though  a  consideration 


>  Kallock  V.  Perry,  61  Me.  273. 

■'  Wiilish  V.  Taylor,  39  Md.  592. 

'  Emerson  v.  Fiske,  6  Me.  200;  19 
Am.  Dec.  L'Oli;  Foot  v.  R.  R.  Co.,  23 
Conn.  214;  Hill  v.  Cuttiug,  113  Mass. 
107;  Cowlcs  r.  Kendall,  24  N.  H.  .304; 
57  Am.  Dec.  287;  Mendenhall  v. 
Klinck,  51  N.  Y.  246;  Jackson  v. 
Babcock,  4  Jf)hiis.  418;  Harris  v.  Gil- 
lespie, G  N.  H.  11;  Fuhr  v.  Dean,  26 
Mo.  IIG;  GS)  Am.  Dec.  484;  Ruggles 
r.  Lesure,  24  Pick.  187;  Carletou  v. 
Redingtoii,  21  N.  H.  291;  Riddle  v. 
Biowu,  20  Ala.  412;  56  Am.  Dec.  202. 


♦Curtis  V.  Galvin,  1  Allen,  217; 
Sterling  v.  Warden,  51  N.  H.  217;  12 
Am.  Rep.  80. 

*  Powers  V.  Harlow,  53  Mich.  507; 
51  Am.  Rep.  154. 

6  Drake  v.  Wells,  11  Allen,  141; 
Hill  V.  Hill,  113  Mass.  103;  18  Am. 
Rep.  455;  Bartlett  v.  Pre.scott,  41  N. 
H.  493;  Mumford  v.  Whitney,  15 
Wend.  380;  30  Ani.  Dec.  60;  Hitchens 
V.  Shaller,  32  Mich.  49G;  Smart  v. 
Sandars,  5  Com.  B.  804;  C^liynowith 
V.  Teniiery,  10  Wis.  397;  Desloge  v. 
Pearce,  38  Mo.  588;  Tanner  v.  Valeu- 
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was  agreed  to  be  paid  for  it.*  A  license  cannot  be  coupled 
with  an  interest  in  the  lands,  unless  created  by  deed,  or  by 
such  other  instrument  as  is  sufficient  to  convey  such  an 
interest  under  the  statute  of  frauds.  Therefore  riglitrf  of 
way,  sales  of  growing  trees,  permission  to  flow  lands 
permanently,  or  to  use  water  from  a  spring,  or  to  carry 
water  over  or  pipes  under  the  land  of  another,  are  mere 
licenses,  and  revocable  as  such,  unless  created  or  made  by 
deed.'^  So  a  parol  license  to  construct  a  railroad  track 
across  one's  land  may  be  revoked,  although  the  licensee 
has  expended  money  on  the  strength  of  it;'  or  a  verbal 
license  to  erect  buildings  on  one's  laud;*  or  a  permission 
to  a  person  to  allow  water  to  fall  from  his  gutter  onto  an 
adjoining  building;^  or  to  use  a  ditch  upon  the  land  of 
another."  And  it  seems  the  licensee  is  not  entitled  to 
even  notice  to  quit.  But  until  demand  made  on  him, 
ejectment  cannot  be  maintained  against  him.' 

Illustrations.  —  P.  gave  to  A.  leave  to  cut  timber  on  his 
land,  and  A.  gave  to  P.  leave  to  flow  his  land.  Held,  that 
either  party  might  revoke  his  license  at  his  option,  wlicther  or 
not  the  other  party  revoked  his:  Dodge  v.  McCUntock,  47  X.  H, 
383.  A  railroad,  in  expectation  of  acquiring  certain  govern- 
ment lands,  issued  a  circular  promising  permits  of  settlement 


tine,  75  111.  624;  Johnson  v.  Carter, 
16  Mass.  U'\;  Druse  v.  Wheeler,  22 
Mich.  4.39;  Houston  v.  Laffee,  46  N. 
H.  505;  Carletou  v,  Redington,  21  N. 
H.  291;  HetHekl  v.  R.  R.  Co.,  29 
N.  J.  L.  571;  Kinihall  v.  Yates,  14  111. 
464;  Jamiesoii  v.  Milleman,  3  Duer, 
255;  Hall  v.  Chaffee,  12  Vt.  150;  Fos- 
ter V.  liiowning,  4  K.  I.  47;  67  Am. 
Dec.  50r);  VVyun  v.  Garland,  19  Ark. 
23;  68  Ain.  Dec.  190;  Giles  v.  Si- 
monds,  15  Gray,  441;  77  Am.  Dec.  373; 
Woodward  v.  Suely,  11  111.  157;  50 
Am.  Dec.  445;  Hazleton  v.  Putnam,  3 
Finn.  107;  54  Am.  Dec.  158;  Riddle 
V.  Brown,  20  Ala.  412;  56  Am.  Dec. 
202;  Sw.jeiiy  v.  St.  John,  28  Hun,  634; 
Batchelder  v.  Hubbard,  58  N.  H.  269; 
Kivett  V.  McKerthan,  90  N.  C.  106; 
Tuner  n  Stanton,  42  Mich.  50(5;  Far- 
gis  Walton,  107  N.  Y.  398;  Rayner 
V.  >  .geut,  60  Md.  515. 


»  Huff  V.  McCauley,  53  Pa.  St.  206. 

"  Cooley  on  Torts,  306;  I  Waslibirn 
on  Real  Property,  cap.  I'i,  sec  2; 
Parish  v.  Kaspare,  109  Ind.  5SG;  .John- 
son V,  Skillman,  29  Minn.  Uo;  43  Am. 
Rep.  192;  Eckerson  v.  Crippeii,  li'J 
Hun,  419;  Wilkins  v,  Irvinu,  :V,i  Oliio 
St.  138;  Cronkhite  v.  Cronkliite,  W 
N.  Y.  323;  Williamson  v.  Yiiigling, 
93  Ind.  42. 

*  St.  Louis  National  Stock  Yards  c. 
Wiggins  Terry  Co.,  112  111.  :iSi;  U 
Am.  Rep.  243;  .Jackson  etc.  Co.  v.  R. 
R.  Co.,  4  Del.  Ch.  180. 

*  Druse  v.  Wheeler,  26  Mich.  1S9; 
Gilmoreu.  Wilson,  53  Pa.  St.  l'J4. 

*  Winue  v.  Ulster  County  Savings 
Institution,  37  Hun,  349. 

«  Totel  V.  Bonnefoy,  23  III.  App,  55, 
'  Doe  V.  Baker,  4  Dev.  -l^O;  2j  Am, 

Dec.    706;  Riddle  v.   Brown,  -20  Ala, 

412;  56  Am.  Dec.  202. 
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on  the  lands  on  condition  of  immediate  improvemont.  Held, 
a  mere  license,  revocable  at  any  time  before  acceptance;  Ells- 
worth V.  R.  R.  Co.,  31  Minn.  543. 

§  2673.     Theaters  and  Places  of  Public  Amusement.— 
Licenses  which  are  given  by  the  sale  of  tickets  to  theaters 
and  other  places  of  public  amusement  are  of  the  kind 
referred  to  in  the  last  section,  and  revocable  at  the  will 
of  the  proprietor.'     In  the  earlier  English  cases  a  differ- 
ent  rule  was  laid  down,  the  purchaser  of  a  ticket  being 
held  to  have  an  irrevocable  right  to  enter  and  remain 
during  the  performance,''     But  in  the  leading  English 
case  of   Wood  v.  Leadhitter^  the  owner  of  land  on  which 
was  a  stand   for   the  spectators  at  a  horse-race  sold  a 
ticket  to  plaintiff  to  enter  and  witness  the  race.     Before 
the  race  was  over,  without  misconduct  on  the  part  of  the 
plaintiff,  or  tendering  him  back  the  admission  fee,  the 
owner  ordered  him  to  leave  the  premises,  and  afterwards 
removed  him.     It  was  held  that  his  ticket  was  a  mere 
license  which  was  revocable,  the  court  being  of  opinion 
that  although  a  license  founded  upon  and  necessary  to 
the  enjoyment  of  a  grant  would   be   sustained   by  the 
interest  given,  yet  this  was  only  true  where  there  was  a 
valid  grant,  and  did  not  apply  to  an  oral  license,  which 
would  be  equivalent,  if  executed,  to  an  estate  or  easement 
in  the  land  to  which  it  related;  that  as  the  right  which 
the  ticket  purported  to  give  of  entering  on  the   race- 
course and  remaining  there  during  the  continuance  of 
the  races  was  virtually  an  easement  which  could  not  be 
granted  without  a  deed,  the  license  was  not  sustained  by  an 
interest,  and  might  consequently  be  revoked  at  any  time. 
In  a  Massachusetts  case,  the  sale  of  an  opera  ticket  was 
said  to  be  a  grant  of  a  license  which  might  be  revoked, 
and  the  purchaser  excluded  from  the  house  without  expos- 

1  Cooley  on  Torts,  306;    McCrea  v.  *  Taylor  v.   Waters,  7  Taunt.  374; 

Marsh,    12  Gray,   211;    71    Am.   Dec.  2  Am.  Lead.  Cas.  550;  1  Washburn  on 

745.    See  Smith  v.  American  Institute,  Real  Property,  034. 

7  Daly,  520.  *  13  Alees.  &  W.  845. 
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ing  the  manager  to  a  liability  in  tort.  In  this  case,  tin 
holder,  a  colored  man,  attempted  to  enter  the  tlieatcr 
and  was  prevented  from  so  doing  by  the  manager.  TIk 
court,  however,  thought  the  plaintiff  entitled  to  recovei 
in  an  action  of  contract  the  money  paid  by  him  for  th( 
ticket,  and  all  lawful  damages  which  he  sustained  by  th( 
breach  of  the  contract  implied  by  the  sale  and  delivery  oi 
ticket.*  In  a  subsequent  case  in  the  same  state,  tlu 
same  principle  was  applied  to  a  concert  ticket.'  On  the 
other  hand,  in  Pennsylvania,  it  has  been  held  that  j 
ticket  to  a  reserved  seat  in  a  theater  confers  more  than  s 
revocable  license,  and  partakes  more  of  the  nature  ol 
a  lease  entitling  the  holder  to  peaceable  ingress  aiu] 
egress,  and  exclusive  possession  of  the  seat  during  the 
designated  performance.' 

No  action  lies  against  the  proprietor  of  a  theater  who 
advertises  the  price  of  reserved  seats  for  a  certain  per- 
formance, and  then  refuses  to  sell  certain  seats  demanded, 
even  though  they  are  not  already  sold.*  A  visitor  to  a 
theater  or  place  of  amusement  of  similar  character  is 
entitled  to  a  seat;  if  his  ticket  calls  for  a  particular  seatj 
he  is  entitled  to  that;  if  not,  then  he  is  entitled  to  any 
unoccupied  seat  not  previously  sold  to  another.*  TIk 
neglect  of  the  proprietor  to  mark  a  seat  "  taken"  gives  uo 
right  to  it  to  another  if  it  were  actually  purchased  bv 
another.*  Persons  who  have  entered  because  assured  that 
there  is  room,  if  there  is  in  fact  no  room,  have  a  right  tc 
leave  and  demand  their  money;  they  have  no  right  tog( 
into  a  private  box.^  A  statute  forbidding  the  reservation 
of  seats  at  public  exhibitions,  upon  the  sale  of  tickets  o 
admission  after  the  opening  of  the  doors,  is  unconstitu 

'  McCrea  v.  Marsh,   12  Gray,  211;  *  Pearce  v.  Spalding,   12  Mo.  App 

71  Am.  Dec.  745.  141. 

»  Burton  v.  Scherpf,  1  Allen,  133;  79  *  Commonwealth  v.  Powell,  30  kg 

Am.  Dec.  717.  Int.  100. 

»  Drew  V.  Peer,  93  Pa.  St.  238.     And  •  Commonwealth  v.  Powell,  30  Leg 

gee  McGoveny  v.  Staples,  7  Alb.  L.  J.  Int.  100. 

219.  '  Lewis  v.  Arnold,  4  Car.  &  P.  354. 
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tional.*  A  license  to  the  public  to  enter  a  railroad  depot 
is  revocable  except  when  it  is  for  the  purpose  of  taking 
passage  on  the  trains.' 

§  2674.  License,  how  Revoked.  — Being  personal  to 
the  grantor  as  well  as  to  the  grantee,  it  is  revoked  by  a 
sale  or  conveyance  of  the  land,'  or  by  the  commencement 
of  an  action  for  damages  by  the  licensor,*  or  a  levy  of  an 
execution  against  the  licensor  on  the  land.*  So  a  parol 
license  to  pass  over  land  is  revoked  by  the  licensor's 
appropriation  of  the  land  to  any  use  inconsistent  with 
enjoyment  of  the  license.'  A  license  is  also  revoked  by 
the  death  of  the  grantor  of  it,''  or,  indeed,  of  either 
licensor  or  licensee.'  The  license  is  considered  revoked 
if  not  acted  upon  within  a  reasonable  time.^  So  bring- 
ing an  action  to  continue  it  would  amount  to  a  revoca- 
tion,'" and  so  would  attempting  to  assign  it."  And  a 
Ucense  terminates  when  the  purpose  for  which  it  was 
given  is  served.'^  A  license  to  a  partnership  is  revDked 
by  the  dissolution  of  the  partnership." 


'  District  of  Columbia,  v,  Saville,  1 
McAr.  581;  29  Am.  Rep.  616.  And 
see  Civil  Rights  Cases,  109  U   S.  3. 

•^  Com.  V.  Power,  7  Met.  596;  41  Am. 
Dec.  465. 


*  Simpson  v.  Wright,  21  111.  App.  67. 
'  Carter  v.   Page,  4  Ired.  4i'4;   De 

Haro  V.  U.  S.,  5  Wall.  599;  Putney  v. 
Day.  6  N.  H.  4110;  25  Am.  Dec.  470. 

*  Ruggles  V.  Lesure,  24  Pick.  190; 


3  Yeakle  v.  Jacob,  3."?  Pa.  St.  376;  Johnson    v.    Carter,    16    Mass.    443; 

Harris  v.  Gilhngham,  6  N.  H.  9;  23  Prince  v.  Case,  10  Conn.  375;  27  Am. 

Am.  Dec.  700;  Houx  v.  Leat,  26  Mo.  Dec.  675.     But  not  by  the  death  of 

178;  72  Am.  Dec.  202;  Hays  v.  Rich-  one    of    two    licensees:    Chandler   v. 

ardson,  1  Gill  &  J.  336;   Stevens   v.  Spear,  22  Vt.  388. 
Stevens,  11  Met.   251;   45  Am.   Dec.         'Hill  v.  Lord,  48  Me.  83;   Parsons 

203;   Seidenaberger  v.  Speer,  17  Me.  v.  Camp,    11   Conn.  525;  Gilinore  v, 

123;  Prince  v.  Case,  10  Conn.  375;  27  Will)ur,  12  Pick.   120;    22  Am.  Dec. 

Am.  Dec.  675;  Blaisdell  v.  R.  R.  Co.,  410;    Hill  v.   Hill.  113  Mass.   103;  18 

51  N.  H.  483;    Cobb  v.   Fisher,    121  Am.  Rep.  455;    Sterling  v.  Warden, 

Mass.  109;  Drake  v.  Wells,  11  Allen,  51  N.  H.  217;  12  Am.  Rep.  80;  Hoit 

141;    Carter    v.    Harlan,    6    Md.    20;  v.  Stratton  Mills,  54  N.  H.  109;    20 

Groeudyke   v.    Cramer,    2    lud.    382;  Am.  Rep.  119. 

Mendenhall  v.  Klinck,  51  N.  Y.  246;         '•  Joy  r.  Hull,  4  Vt.  455;  24  Am.  Dec. 

Estes  V.  China,  56  Me.  407;   Dark  v.  625. 

Jolmston,  55  Pa.  St.  154;  93  Am.  Dec.         "  Jackson  v.  Babcock,  4  Johns.  418; 

732;  Dame  v.  Dame,  38  N.  H.  429;  75  Dark  v.  Johnston,  55  Pa.  St.  164;  93 

Am.  Dec.  195;  Jenkins  v.  Lykes,   19  Am.  Dec.  732. 

Fla.  143;  45  Am.  Rep.  19;  Cox  v.  Lev-        ''^  Hepburn  v.  McDowell,   17  Serg. 

iaton,  63  N,  H.  283.  &  R.  383;  17  Am.  Dec.  677;  Veuhte 

*  Lockhart  v.  Geir,  54  Wis.  133.  v.  Raritan,  19  N.  J.  Eq.  142. 

» Taylor  v.  Gerrish,  59  N.  H.  569.  "  Barksdale  v.  Huirstou,  81  Va.  764. 
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§  2676.  When  License  not  Revocable.  —  An  executed 
license  cannot  be  revoked;  in  other  words,  an  act  lawful 
when  it  was  done,  in  virtue  of  the  license  and  permission 
of  the  owner  of  the  land,  cannot  be  rendered  unlawful  by 
a  subsequent  revocation  of  such  authority.'  Where  the 
license  is  connected  with  a  grant,  it  cannot  be  revoked 
so  as  to  defeat  the  grant  to  which  it  was  incident.'*  "  A 
mere  license,"  it  is  said  in  a  leading  English  case,  '•  is 
revocable,  but  that  which  is  called  a  license  is  often 
something  more  than  a  license;  it  often  comprises  or  is 
connected  with  a  grant,  and  then  the  party  who  has 
given  it  cannot  in  general  revoke  it  so  as  to  defeat  the 
grant  to  which  it  was  incident.'"  Thus  where  one 
sells  chattels  on  his  own  land,  the  accompanying  license 
cannot  be  revoked  until  the  purchaser  has  had  a  reason- 
able time  to  enter  and  remove  them.'*  And  as  a  general 
rule,  the  licensee  should  have  a  reasonable  time  for 
removing  off  the  premises  of  another  what  he  has  been 
licensed  to  put  thereon.*  So  on  the  principle  of  estoppel 
it  has  been  held  in  many  cases  that  a  parol  license  (even 
under  the  statute  of  frauds)  cannot  be  revoked  where  the 


'  Cheever  v.  Pearson,  Ifi  Pick.  275; 
Wynn  v.  Garland,  19  Ark.  2.3,  68  Am. 
Dec.  190;  Fuhr  v.  Dean,  26  Mo.  Il6; 
69  Am.  Dec.  484;  Wickeraham  v.  On, 
9  Iowa,  253:  74  Am.  Deo.  348. 

«  Wood  V.  Mauley,  11  Ad.  A.  E.  .34; 
Wood  V.  Leadbitter,  13  Mees,  &  W. 
845;  Hewitt  v.  Johnson,  7  Ex.  75; 
Jackson  v.  Babcock,  4  Johns.  418; 
Ferris  o.  Irving,  28  Cal.  645;  Watson 
V.  King,  i  Camp.  292;  Russell  v.  Hub- 
bard, 59111.325;  Boiiueyw.  Smith,  17 
111.  531;  Travers  v.  Crane,  15  Cal.  12; 
Brocken  v.  R.  R.  Co.,  27  Ind.  346; 
Brigham  v.  Salene,  15  Or.  208.  And 
such  a  license  may  be  transferred: 
Miller  V.  State,  39  ind.  267;  Beattier. 
Butler,  21  Mo.  313;  64  Am.  Dec.  234; 
Thompson  v.  McElarney,  82  Pa.  S*. 
174:  Boults  v.  Mitchell,  15  Pa.  St.  371 : 
Heflin  v.  Bingham,  56  AU.  566;  28 
Am.  Rep.  776. 


*  Wood  V.  Leadbitter,  13  Mees.  i 
W.  845. 

♦  Claflm  V.  Carpenter,  4  Miit.  583; 
Parsons  v.  Camp,  1 1  Conn.  525;  Nettle- 
ton  V.  Sikes,  8  Met.  34;  iJreoley  ». 
Stilson,  27  Mich.  153;  HaniKin  r. 
Harmon,  61  Me.  222;  14  Am.  Rep, 
556;  Owens  v.  Lewis,  49  Ind.  48'J;  13 
Am.  Rep  295;  Long  v.  Buchanan,  27 
Md.  502  92  Am.  Dec.  653;  Clark  v. 
R  R.  Co.,  28  Vt.  103. 

"  Dame  v.  Dame,  38  N.  H.  429;  75 
Am.  Dec.  195;  Mellor  v.  Watkins,  L. 
R.  9  Q.  B.  404;  Doty  v.  Gorham,  5 
Pick.  487;  16  Am.  Dec.  417;  Tnitt  ». 
Ogden,  .34  N.  Y.  20;  Selden  r.  Canal 
Co.,  29  N.  Y.  6,34;  Russell  v.  Kichanls, 
10  Me.  429;  25  Am.  Due.  254;  Oweus 
V.  Lewis,  49  Ind.  489;  15  Am,  Rep. 
295;  Partridge  v.  First  Church,  39 
Me.  631;  Marston  v.  Gale,  24  N.  H. 
176;  Freeman  v.  Headly,  33  N.  J.L. 
524;  Davis  V.  Townsheud,  10  Barb,  m 
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licensor  has  permitted,  on  the  faith  of  it,  the  licensee  to 
go  on  and  make  valuable  improvements  on  his  land.' 

Some  courts  hold  that  after  the  license  has  been  acted 
upon,  and  considerable  expenditures  made,  it  should  not 
be  revoked  without.making  compensation  to  the  licensee." 
Other  cases  go  still  further,  and  hold  that  where  the 
licensor  has  stood  by  and  seen  the  licensee  make  large  ex- 
penditures in  reliance  upon  his  license,  and  which  will 
be  wholly  or  in  great  part  lost  to  him  if  the  license  should 
be  recalled,  these  facts  are  sufficient  to  create  an  estoppel 
in  pais  which  will  preclude  him  from  revoking.*  Others, 
again,  enforce  the  contract,  on  the  ground  that  it  has  been 
taken  out  of  the  statute  of  frauds  by  part  performance.* 

I  Wilson  V.  Chalfant,  15  Ohio,  248;  578;   73  Am.  Dec.    439;   Snow.leu   v. 

45  Am.  Dec.  674;  Dark   v.   Johnston,  Wilas,  19  Ind.  10;  81    Am,    Doc.  370; 

55  Pa.  St.  154;  93  Am.  Dec.  732;  Ocean  Woodbury  v.  I'arslilcy,  7  N.  H.  2.37; 

Mfg.   Co.  V.    Sprague    Mfg.    Co.,    34  26  Ann.  739;  Andrustoggin  15riilgo  v. 

Conn.    524;    Foster    v.    Browning,    4  Bragg,    11    N.   Jl.    JO-2;'  Sampson    v. 

R.  I.  47;   67  Am.   Dec.  ."iOoi   Ricker  Burnsido,  13  N.  li.  204;  Hiill  r.  Chaf- 

V.    Kelly,    1    Me.    117;    10  Aip.  Dea.  fee,  13  Vt.   150;  Hazktou  r.  Putnam, 

43,  note;   Rerick  v.  Kern,  14  Serg.  i  3  Pinn.  107;  54  Am.  Deo.   158;  Bush 

B.  267;    16  Am.  Dec.  497;    Fuhr  v.  v.  Sullivan,  3  G.  Greeuu,  344;  54  Am. 

Dean,  26  Mo.   116;    69  Am.  Dec.  484;  Dec.  506. 

Wynu  V.  Garland,  19  Ark.  23;  68  Am.        "  Swartz  v.    Swartz,  4   Pa.  St.  .)63; 

Dec.  190;  Rhodes  v.  Otis,  33  Ala.  587;  45  Am.  Dec.    697;  Rorick  y.  ivi^^n,  14 

73  Am.  Dec.  439;  Wickersham  v.  Orr,  Serg.  &  R.  267;  16  Aiu.  Due.  497;  Lacy 

9  Iowa,  253;  74  Am.  Dec.  349;  South-  v.  Arnett,  33  Pa.  St.  1()9;  Ciunhurlaud 

western  R.  R.  Co.  v.  Mitchell,  69  Ga.  R.    R.  Co.  v.  McLaualuia,  59  Pa.  St. 

114;  Texas  etc.  R.  R.  Co.  v.  Jarrell,  60  23;  Huffy.  McCaulcy,  53  Pa.  St.  206; 

Tex.  267;  Campbell  v.  R.  R.  Co.,  110  91  Am.   Dec.  203;  SliutUtld  v.  Collier, 

Ind.  490.     But  the  right  at  law  to  re-  3  Kelly,  82;  Cook  v.   Pridgen,  45  Ga. 

voke  a  license  acted  upon   with  ex-  331;  12   Am.    Rep.  5S2;   Snowden  v. 

peuditare  of    moneys   is  fully  recog-  Wilas,  19   hid.  10;  81   Am.   Dec.  370; 

nized  in  a  number  of  cases:  Prince  v.  Lowe  v.  Miller,  27  lud.  5.34;  46  Am. 

Case,  10  Conn.  375;  27  Am.  Dec.  675;  Dec.  188;  Wilson  v.  Chidfaut,  ISOliio, 

Johnson  v.  Skillman,  29  Minn.  95;  43  248;  45  Am.  Dec.  574;  Ricker  v.  Kelly, 

Am.    Rep.    192;     Owen  v.   Field,   12  1  Me.  117;  16   Am.  Dec.  497;  Russell 

Allen,   457;    Clute  v.    Carr,  20  Wis.  v.  Hubbard,  59  111.  335;  McKellip  v. 

559;  91  Am.  Dec.  442;  Hettield  v.  R.  Mcllhenny,   4    Watts,    317;    28  Am. 

R.    Co.,    29  N.  J.  L.  571;     Druse  v.  Dec.    711;  Davis  v.  Sonder,  10  Phila. 

Wiieoler,    22    Mich.    439;    Selden  v.  113.     See  note  to  Rurick  w.  Kern,  14 

Delaware    etc.    Canal  Co.,   29  N.  Y.  Serg.   &  R.   267,  in  16  Am.  Dec.  501, 

034;  Foster  v.   Browning,  4  R.  I.  47;  506. 

67  Am.  Dec.  505;    Houston  v.  Laffee,         *  Rerick  v.  Kern,  14  Serg.  &  R.  267; 

40  Vt.  505;  Carleton  w.  Redington,  21  16  Am.  Dec.  501;  Snowden  v.  Wilas, 

N.  H.  291;  Kamphouse  v.  Gatfner,  73  19  Lid.  10;  81  Am.  Dec.  370;  Lowe  v. 

I\\.  453;  Mdler  v.  Tobie,  41  N.  H.  84;  Miller,  27  Ind.  534;  46  Am.  Dec.  188; 

Marstoni'.  Gale,  24N.  H.  176;    Rug-  Le  Fevre  r.  Le  Fevre,  4  Sorg.  &  R.  241; 

gles  V.  Lesure,  24  Pick.  187.  8  Am.  Dec.  696;  Strickler  v.  To.ld,  10 

-Addison  V.   Hack,  2  Gill,  221;  41  Serg.  &  R.  63;  13  Am.   Dec.  649;  Mc- 

Am.  Dec.  421;  Rhodes  D.Otis,  33  Ala.  Kellip  v.  Mcllhenny,  4  Watts,  317; 
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In  these  cases  the  license  is  not  treated  as  a  personal  priv 
ilege  merely,  but  is  considered  us  pertaining  to  the  prop, 
erty,  so  as  to  pass  with  it  on  a  sale,  so  that  the  death  oj 
the  licensor  or  licensee,  or  the  sale  of  the  servient  tene. 
meiit,  or  the  decay  of  the  thing  erected,  would  not  revoke 
it.*  So  a  license  coupled  with  an  interest  is  not  revo. 
cable.'  A  railroad  which,  by  consent  of  the  owner,  is  put 
in  possession  of  a  way  over  his  land,  with  a  covenant 
from  him  for  further  assurance,  has  a  license  couplod 
with  an  interest,  and  which  is  not  subject  to  revocation;^ 

§  2676.  Duties  and  Liabilities  of  Licensor  and  Licen- 
see.—  The  general  rule  is,  that  the  licensor  assumes  to 
the  licensee  no  duty,  except  to  refrain  from  acts  willfully 
injurious  to  him,  unless  he  had  received  a  consideration 
for  the  license,  or  in  certain  other  cases  where  the  law 
requires  care  even  towards  licensees  and  trespassers.''  lu 
acting  upon  the  license,  the  licensee  is  bound  to  use  due 
care,  and  to  do  nothing  on  the  land  which  will  be  injuri- 
ous.* An  express  license  exempts  the  licensee  from 
damages  for  injuries  necessarily  resulting  from  doing  th 
act  in  a  careful  manner;  but  not  for  damages  for  anj 
thing  beyond  that." 

§  2677.    Abuse  of  License.— A  license,  whether  given 
by  the  owner  or  by  the  law,  is  lost  by  abusing  it.^    But 


Wheatley  v.  Chriaman,  24  Pa.  St.  289; 
64  Am.  Dec.  057;  Campbell  v.  McCoy, 
31  Pa.  St.  263;  Dark  v.  Johnston,  55 
Pa.  St.  164;  93  Am.  Dec.  732;  Lacy  v. 
Arnett,  33  Pa.  St.  169;  Hallv.  Chaffee, 
13  Vt.  157,  note;  Wilson  v.  Chalfant, 

15  Ohio,  248;  45  Am.  Dec.  574. 

'  Lacy  r.  Arnett.  33  Pa.  St.  169; 
Thompson  v.  McElarney,  82  Pa.  St. 
174;  Rerickt).  Kern,  14  Serg.  &  S.  267; 

16  Am.  Dec.  479;  Snowden  v.  Wilas, 
19  Ind.  10;  81  Am.  Dec.  370. 

^  United  States  v.  R,  R.  Co.,  1 
Hughes,  178;  Long  v.  Buchanan,  27 
Md.  502;  92  Am.  Dec.  653;  Cool  v. 
Lumber  Co.,  87  Ind.  531;  Simons  v. 
Morehouse,  88  Ind.  391;  Thompaoa 
V.  McElarney,  82  Pa.  St.  174. 


'  New  Jersey  etc.  R.  R.  Co.  v,  V 
Syckle,  37  N.  J.  L.  496. 

♦See  Title  ante,  Nr  Jij^on        '    v 
R.  R.  Co.,  65  !      S*    .'69;  3  An.  I 
628. 

*  Eaton 
Am.  Rep. 

*  Woodru 
Sup.  Ct.  28:^; 
44  Pa.  St.  159. 

'  Cushing  V. 


an 


P' 


.10,  20  Mich.  1      4 

.   Beekiian,  4H  N.  Y. 

%IcKr  .^ht  V.  lUtcliff, 


Adams,  18  Pick.  110. 
If  a  party  having  a  right  of  way  li- 
censes the  owner  of  the  soil  to  biiili 
an  arch  over  the  way,  hut  sucii  ownei 
unnecessarily  and  unrea.Mnialily  ob 
structs  the  way  in  building  tin:  anii, 
an  action  on  the  case  will  lie  for  tli( 
abuse  of  the  license:  Id. 
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chstinc  ion  is  taken  in  respect  to  tl.e  consequences  of  the 
abuse  between  a  license  given  by  the    law  and  a  licen  e 
given  by  the  owner.    If  the  license  was  given  by  the' law 
an  abuse  not  only  terminates  it,  but  revokes  it;  and  it  is 
presumed,  from  the  misbehavior  of  the  licensee,  that  he 
entered  originally  with  the  intent  to  do  the  wron.  he  has 
actually  committed,  and    not  in    good  faith   umler    his 
license.     The  wrong-doer  is  thereupon  held  responsible 
as  a  trespasser  ab  initio;  a  trespasser  in  the  entry  itself  as 
in  everything  done  afterwards.*     But  when  the  license  is 
given  by  the  party  himself,  the  abuse  of  it  has  no  such 
retroactive  effect.     The  licensee  does  not  become  a  tres 
passer  ah  initio,  but  he  is  liable  simply  for  his  abuse  or 
misconduct.' 

rar.e.   3  How.  (Mi..,  219,  34  Am.     ^^^  ^:  ^,^^^  %  A.^  Boo 

•^Edelman  ..  Yakel.  27  Pa.    St.  26;     Kn^^  l)^^C  i'^l.'''  ^''"t  «• 
Dumoat.  Smith,4Deaio,    319;  Van    deraon; Gilmer  2^i  '   "'    ^°- 

Brunt  V.  ^^cheiick,  13  Johns.  4U;  Ferrin  '      '" 


ae,  '20  Mich.  14 
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Abandonment.     See  Insurance 
Acceptance.     See  Statute  of  Fraud... 
Accident  Insurance.     See  Insurance. 
Accord  and  Satisfaction. 

accord  and  satisfaction  1  what  it  is  _  effect  of 

the  consideration P-  422S,  §  2507 

Acknowledgment  of  Deeds.' "  See  *Deeds ^"  '^"^^'  ^'  ^^^^ 

Alterations.     See  also  SuRETvsHrP  anb  Guar.ntt 

alterat:on^of   instruments  generally  _  effect  of  \s  to  avoid 

alteration  by  a  stranger  .'.*.'.  1 P'  *'^^^'  §2409 

alteration  before  execution  or  delivery ^'"  '^*^'^^'  ^  ^^"^ 

alteration  by  accident  or  mistake .         ^'^  '*^"^'  §  ^471 

alteration  by  consent  -  ratification ^"  '^^''^'  ^  ^^"- 

alteration  must  be  material- what  alWa^" a;;" and  "a're  '''''  ^ '*^^ 
no^matenal  in  writings  -  contracts  and  deeds  gener- 

in  bonds P'  '*'^'  §  2474 

in  negotiable  paper. ,".'.'!il*'.**'.*'. P"  '^^^-'  §  2475 

in  insurance  policies  P'  *^'^^'  ^  247G 

filbng  blanks  in  insirumJnts-i^giigJ'Je  ^i  m^k;;: ^  l\'^'  I  ^l 

presumpfon,  as  to  alter- .  ions  -  burden  of  proof      f  f^ ' !  o.-o 

recovery  upon  original  consideration  ^^  ^^^^^  §  24/9 

Appropriation  of  Payments.     See  PaymeVt ^"  '^^^^'§2480 

Arbitration.  -    -  ^. 

agreements  to  refer  to 

Assignment.     See  also  Ins'urInck! ^"  ^^^^'  ^  ^^^^ 

offer  not  assignable 

licenses  not  negotiable. '. '. P'  '^"^^'  §  2240 

choses  in  action  not  awignablVai  Vomm;;" I'aw'. Z] ^  ^  !  T^ 

rule  in  equity P'  *'^-"'  §  2044 

"'''"'Z!^.";^/"°'"^"'    '"   eiity  _;;,  •„ta;y  •  a^^ig"'  '''''  ^  '''' 

other  cases .  '.'.'.'.'.'.*.'.'.'*.'.".".'.' P"  ^^^'^'  §  2646 

choaes  in  action  assigLabU  by  atotuie.'.*.*.'.';;;;;;;;;;;;;;;^;  4328;  g  2648 
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Assignment  (Continued). 

what  tllillg^^  are  assignable  —  interests  in  lands p.  4328,  §  2649 

chattel  and  other  rights p.  4328,  §  2G50 

judgments p.  4330,  §  2tiol 

things  not  in  existence p.  4330,  §  2G52 

assignment  of  part  of  demand p.  4333,  §  2053 

what  not  assignable p.  4334,  §  2G54 

form  of  assignments p.  4336,  §  2ti5o 

order  not  communicated  to  payee p.  4337,  §  2656 

order  on  debtor  to  pay p.  4338,  §  2657 

notice  of  assignment  necessary p.  433S,  §  2658 

form  of  notice p.  4340,  §  2659 

notice  —  to  whom  given p.  4341,  §  2660 

assent  of  debtor  immaterial p.  4341,  §  2661 

extent  of  assignment p.  4341,  §  2662 

assignee  takes  subject  to  equities p.  4343,  §  2663 

exception p.  4345,  §  2664 

liability  of  assignor p.  4346,  §  2605 

assignment  by  new  agreement  of  all  parties p.  4347,  §  2666 

assignee  may  sue  in  his  own  name p.  4348,  §  2667 

Barratry.     See  Insurance. 

Benefit  Societies.     See  Insurance. 

Benevolent  Societies.     See  Insurance. 

Bonds.     See  Alterations. 

Bonus.     See  Usury. 

Cancellation. 

of  deeds  and  other  instruments p.  3874,  §  2305 

Champerty.     See  Illegality. 

Combinations.    See  Il^eqalitt. 

Compositions. 

between  creditors  —  requisites  and  effect  of p.  3775,  §  2252 

Compounding  Offenses.     See  Illegality. 

Conpromise. 

of  debt  by  paying  part  —  consideration p.  3773,  §  2251 

Concealment.     See  Fraud;  Insurance. 

Conflict  of  Laws. 

at  what  place  is  contract  considered  as  made .p.  3758,  §  2242 

Consideration.     See  Contracts. 

Construction.     See  Contracts;  Deeus;  Insurance. 

Contracts.     See  also  Deeds;   Illegality;  Insurance;    Par- 
ties; Rescission  and  Release;  Specific  Perform- 
ance; Statute  of  Fr.\ud3. 
Formation  of  contracts. 

the  different  kinds  of  contracts p.  3743,  §  2221 

agreement  —  intentions  must  be  expressed p.  3744,  §  2222 

promise  defined  — promissory  expressions  not  binding p.  3745.  §  2223 

representations,  when  binding p.  3747,  §  2224 


p.  4328,  §  2649 
p.  4328,  §  2G50 
p.  4330,  §  2tiol 
p.  4330,  §  2052 
p.  4333,  §  2053 
p.  4334,  §  2054 
p.  4336,  §  2055 
p.  4337,  §  2056 
p.  4338,  §  2057 
,p.  4338,  §2058 
.p.  4340,  §2059 
,p.  4341,  §2060 
.p.  4341,  §2601 
.p.  4341,  §2002 
.p.  4343,  §2003 
.  p.  4345,  §  2004 
.  p.  4346,  §  2005 
.p.  4347,  §  2066 
.p.  4348,  §2667 


p.  3874,  §  2305 

,p.  3775,  §  2252 
.p.  3773,  §  2251 
.p.  3758,  §2242 


MCE;    Par- 
Perfokm- 


p.  3743,  §2221 

p.  3744,  §2222 

ding p.  3745,  §222H 

p.  3747,  §2224 
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representations  on  which  another  aof,  .         , 

warranty  deHned °^''°'' »cts- estoppel p.  r!7,7,  §000,- 

when  representations  are  not"  warranties P"  ''  *^'  ^  '^^ 

contracts  by  letter p.  ;i74S,  i<  L'227 

offer  and  acceptance  essential  to 'contract ^''  •"'  ' ''  ^^  ^^ 

offer  to  unascertained  person  -  rewards    I''  •''  ' ^  §  -'-'-"J 

offer  must  be  accepte.l  as  made  -  varimo« ^'-  •'"  ^"'  §  -'-'-0 

acceptance  must  be  communicated       '         ^  ''"•'-.  ^^  -'i-'-'^l 

acceptance  by  post  or  telegraph        V-  3754,  §  22:^2 

how  long  offer  continues !'•  -^T-Vl,  ^  L'23;i 

revocaticm  of  offer p.  3755,  g  2234 

revocation  by  letter  by  post .".".". i'-  ■^"■■''-  §  2235 

revocation  of  acceptance. . ...".' I'-  •'"*",  §  22;u; 

revocation  of  offer  by  death ..".".' V-  ''^~-'~,  §  2237 

effect  of  refusal  of  offer * •  •  ■  ■  p.  3757,  §  2238 

offer  not  assignable !'•  37.58,  §  223!) 

at  what  time  is  contract  considJrcd'nndV ^''  '''''^'  ^  -~^^ 

*t  wJiat  place  is  contract  considered  made ''   ^^^'  §  ^-^^ 

contract  must  be  mutual I'-  ■*'''J8,  g  2242 

Consideration.  p.  ,j7uS,  §  2243 

consideration  necessary  to  make  valid  contract         ,    .  ■ 

consideration '^"^  ~  '''^''i*  i-*  a 

exceptions  -  contracts  un,lc"r"seal'  andno^nf  "  i  i l^-  ''>~^\A  2244 

adequacy  of  consideration  immate'rhl        '          '  '^'^'^'•' '  l''  •^'''^  S  224.1 
m  equity p.  37i:7,  g  2240 

"good"and  :'valuable''c;;isuiera:t;on'dis;;n;;dsh;d ^'^  '"''■'•§  "47 

moral  obligation  insufficient.  •-^"iguished p.  37,;;,^  ^,  ._,,^^ 

promise  to  do  what  party  is  'alVeadv  lo^-.li"  ",■■■■, ''■  ^'''"'  §  --^'-^ 

insufficient....    ...  ^    ^^"^  ^''""'^  ^o  .lo 

payment  of  part  of  dJbt-c'o'.npr^i.iiUl'e;:;,;;,' »''  •^' "-'  ^'  2250 

compositions  between  debtor  a  ul  cr  ditor^     '     "■ ' ^''  •'^'•"  '^  ^^^^ 

forbearance  to  sue ' '  "~  '•'^<l'"^'to«  of . p   .-j;;.-,,  §  22,-,2 

incurring  legal  liability  'for  another i"  •'"' *^'  ^'  '^^ 

marriage  as  a  consideration I'   '''''''•'.  S  2254 

consideration  partly  void .    !'•  ■'"•^'>.-  S'  225.5 

consideration  is  either  execiiied  or"  "e'xLcutorv ^''  •^''''^"  ^  ^^^ 

past  consideration  insufficient  !*•  •'''^^ '  §  -'257 

al.ter  where  there  is  a  previous  request ^''  '^'^"'  ^  --"'S 

money  paid  upon  request  '    P-  '^7S I ,  J^  2251) 

services  rendered  without  request H no  livbiiitv" i ^''  '''''-'  ^  "'"^^ 

exceptions iiaOiIity  to  pay ....  p.  ;,  ,-,s2,  g  2201 

consideration  obtained  by  fraud. ^'-  '''~^'^'  ^  --<!-' 

faiUire  of  consideration !'■  '''~^-\  %  2203 

partial  failure  of  consideration I''  '^ ''^^^'  ^  2264 

^O'-',  of  and  comfrnrtion  of  contract. »'•  ^~'^'^'  §  22(55 

form  of  contract  in  writing  _  signing  . . 

^    ^ p.  3380,  §2308 
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Contracts  (Continued). 

tonus  not  included  in  contract  as  written  not  binding p. 

construction  of  written  contracts p. 

intent  of  parties  to  be  followed,  if  possible p. 

wonls  to  be  construed  aecordinj^  to  their  ordinary  meaning.. p. 

general  words  restricted  to  tilings  ejuadem  generis p. 

in  favor  of  validity  of  contract p. 

against  person  using  doubtful  language p. 

PerJ'or  mil  lice  of  contract. 

performance  must  be  according  to  terms  of  contract p. 

substantial  performance,  when  permitted p. 

performance  aa  to  "  quantity  "  on  sale  of  goo'L  oi  property.. p. 

"about  "  —  "  more  or  less  " p. 

performance  as  to  quality  of  goods p. 

delivery  of  goods p. 

stoppage  in  transitu  —  who  may  exercise  right p. 

grounds  for  —  "  insolvency  "  defined p. 

right  continues  only  during  transit p. 

what  will  and  will  not  defeat  the  right p. 

time  of  performance  of  contract p. 

time  not  of  essence  of  contract  in  equity p. 

waiver  of  non-performance p. 

place  of  performance  of  contract p. 

conditional  promises  — promise  upon  condition  precedent,  .p. 

conditional  upon  expiry  of  time p. 

upon  happening  of  future  event \}. 

payment  out  of  specified  fund p. 

act  or  will  of  third  person p. 

act  or  will  of  promisor p. 

conditional  upon  request  or  demand p. 

conditional  upon  notice p. 

mutual  conditions  prece<lent  —  when  dependent  and  when  in- 
dependent of  each  other p. 

part  performance  of  conditions  precedent ...  .p. 

when  performance  of  conditions   precedent  waived  or  dis- 
charged  p. 

conditions  subsequent  — contracts  terminable  upon p. 

alternative  promises  —  election p. 

contracts  not  entirely  performed  —  when  party  may  recover 
for  part p. 

when  recovery  cannot  be  had  for  part  completed p. 

contract  rescinded  after  part  performance p. 

performance  of  promise  not  excused  because  unreasonable  or 
dangerous p. 

impossibility  known  to  both  parties  at  time  of  contracting .  p. 

impossibility  at  time  of  contract  not  known  to  either  party .  p. 

impossibility  at  time  of  contract  known  to  one  party  only.  .p. 
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p.  :iss«>,  §--2:)ii» 
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.ct p.  4117,  §24SC 

p.  41 1'J,  §12487 

property.. p.  4120,  § -2188 

p.  41-21,  §'2489 

X).  41-2-2,  §'241'0 

p.  41'2-2,  §-J4'Jl 

p.  41-27,  §  •24112 

p.  41-2S.  §'24',):i 

". p.  41-29,  i- 24114 

p.  41Ht),  §'241)5 

'"' 1).  4i:'.l,  §-24i;ii 

,[ p.  4i:vs,  $-:4y: 

p.  4140,  §241tS 

p.  414-2.  §24;il) 

orecedcnt.  .p.  4144.  §  25(10 

■ p.  4140,  ^•2:iill 

I).  414"),  i'iy\-2 

p.  414.'),  •;-2."ii)H 

p.  4141'),  S2"i04 

p.  4l4S,  j-2,".i!5 

__■ p.  41. ")0.  S  -2.")i)tJ 

p.  41."il,  §2J07 

,  and  when  ia- 

p.  41.3-2.  S'J.'ilS 

p.  41.')4,  s2.)U0 

aived  or  dis- 
p.  4105,  ;!'2.")lfl 

ipon p.  4i.v;i,  j2:.ll 

p.  41(50,  ^ 'JJl-J 

y  may  recover 

p.  41iil,  §2.113 

ed p.  41(;:i,  §-''l^ 

I).  41iM,  §'2315 

inreasonable  or 

p.  4!i')tl.  §'2."il6 

:  contracting. p.  41o8,  §2.')i; 

either  party. p.  4 HIS,  j-i.JlS 
ipartyonly..p.  ilG'J.S-Jli) 
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snl,«c.iuent  impo.s^il.ility  of  performance- 
cliarged 
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promisor  not  (Vm- 

exceptions  -  promisor  di.scharged P-  4  J  70,  §  2520 

performance  rendered  in,.o..i,„e  l.^  aLt  o/  p,;,;„:,;: P"  ^' '3,  S  2rm 


sor.  . . 


•  p.  4'2S.-,,  g  2()18 

•p.    4-2S(),    t;0|i|;, 

•  p.  4l',S,S,  s'2(;'20 
•P'  4-''SS,  ^2&2l 

•  p.  4l>8!),  K>(j'J2 
..p.  428'),  §262.3 


perfornjance  rendered  i.npo^^iWe  Uy  Z  Z  T't" "^  ^I'm  ^ 

.mpo«.sd,d.ty  of  perforn.anceof  one  oJute  n  P"  *'''^'  S  2524 

Corporations.     «ee  Vhvhy  «^ '^'ternative  promises. p.  4179,  §  2-,-5 

Covenants.     See  Dekd.s;   RE.sp,s.fov  .vr>  i. 
Damages.     See  al.o  In.s  kance    kI  "'"^'^ 

general  damages  defined 

.special  damages  defined....'"' P-  42S4,  g  ofilG 

measure  of  damages  orrIinaril"y  on  breach'of  V'V  ' '  1 P"  '*-'^'''  ^'  2fil7 

remote  damages  not  recoverable.  '''"*''^^* 

intention  of  parties 

damages  for  injuries  to  feelings",'.".'.".'. 

for  personal  inconvenience 

future  an.l  probable  losses  -  'p'r"o"fi't's 

assessment  of  damages  conclu.sive  Jsubs^auen";  \"  " 

'•ame  cause  not  recoverable  '''^"""*  ^^''^"'''^"s  for 

exception  —  new  cause  of  action    P'  *-^-'  S  2()24 

e.vpense  in  carrying  out  broken  conh-a^t  ■re"c*o'v"e'r;i;ie ^'  t""'  ^  ~'-' 

nonnnal  damages  always  recoverable  on  breaTof        , ^^  ^"'■^'  ^'  -"^-^ 

damages  on  contract  for  sale  of  goods-  -u'r-f  «ontract.p.  4294,  §  2G27 

paying  price ,  ^'"""*  "^"^'er  f^r  not 

for  not  accepting  goods P'  ■♦294,  §  2(528 

against  seller  for  not  delive'rin -  goods ^^  '''-'■'^'  ^'  ""^-^ 

v/liere  goods  are  bought  for  specific  purpose ^''  ^~''''  ^  ~'>'^^ 

tor  breach  of  warranty  generally ....  1''  '-•''''  S  2().-{] 

for  breach  of  description  "    '"'""    

against  carrier  for  default  or  delay  in  carria, 

in  carriage  of  passenger " 

contracts  for  sale  nf  la. wl        i„      '        • 


ge  of  goods . 


measure  of  .lamages  in  other  cases  of" breach  of  "nn,,'/  "l 
l"l>u'lated  .lamages  on  contracts. . . . .  ""''"'''''■ 

penalties  on  contracts 

•lauuige  on  bonds  restricted  Vo  amount  of"  p"e'naltv 

aider  as  to  other  instruments ^ I''  •^'^ ' "-  ^'  -'i-» 


11.  4299,  4i  20.32 
•!>•  4;{0I,  !J2(j:}.3 
•P-4:i02,  §2().'U 
■  p.  l.-HOl),  §2035 
•p.  4.307,  §2036 
•P-  4.308,  §  2037 
P-  4311,  i5  20.33 
p.  431.1,  §  2039 
p.  4310,  §2040 


bquidated  damages  or  penalty  -  conJtru^iion  "of  i 
as  to. 
Death.    See  also  Re.sci.s,sion  and  Re 

icvocation  of  offer  by 
Deeds. 


P-  4317,  §  2042 
instruinciit.s 


5LEASE. 


-!'■  ■♦•'^I7,  §2043 
.p.  37r>7,  §  2-238 


what  is  a  deed  -  different  parts  of  deeds 

deeds  of  release  and  quitclaim  P-  -^  >N.,  s  22()6 

P-  37S7,  §2207 


Vlll 
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Deeds  (Continued). 

partios  — the  grantor p.  3790,  §  22r,S 

parties —  the  grantee p.  371)1 ,  S  --'i'l 

signing  and  sealing p.  'M\)'\,  S  'J'.'TO 

attesting  witnesses,  when  required p.  3705,  t^  -jj;) 

acknowledgment  of  deeds  —  in  general p.  37'.>7,  §  "JJT'J 

who  may  take  —  who  may  make , p.  37itS,  «;  '2-2':\ 

requisites,  construction,  and  olTect  of  certificate p.  379^,  §  'J-JIi 

deeds  executed  in  blank p.  3801 ,  5;  'Jj;,") 

delivery  and  acceptance  —  date p.  3803,  S  -I'Tti 

escrows p.  3807,  g  'JJ77 

registration  of  deeds  —  requisites p.  3820,  i^  'JJTS 

notice  by  registration  of  instrument p.  3S'J2,  S  227!) 

notice  of  unregistered  deed p.  3827.  J;  22sii 

eflfcct  of  errors  of  recording  officer p.  3833,  ;;  221) 

construction  of  deeds p.  383(i,  §  22N2 

public  grants  — construction  of p.  3S;{8,  ;;  22s:i 

recitals  in  deeds p.  .3S3i),  Ji  22S4 

description  of  property  —  quantity p.  3840,  i:  22^5 

boundaries  —  monuments p.  3S43,  §  22SG 

courses  and  distances p.  384.').  i;  22S7 

what  passes  as  incident  to  grant p.  3845,  g  228S 

right  of  owner  of  soil  to  full  dominion  over  it,  above  and  be- 
low   p.  384(),  §  22S9 

things  overhanging  one's  land p.  384(5,  g  22it0 

trees  overhanging  another's  land , p.  3847,  §  22'J! 

what    is    conveyed    by    particular    language,    words,    and 

phrases p,  3S48,  §  22!)2 

reservations  and  exceptions .  j).  3849,  §  22!l3 

covenants  in  deeds  —  in  general p.  3s51 ,  ^  2204 

construction  of  covenants - p.  3853,  js  2295 

covenant  of  seisin p,  3854,  §  2296 

covenant  of  right  to  convey p.  I{85t),  ^  2297 

covenant  against  encumbrances p.  3857,  ^:  229S 

covenant  for  quiet  enjoyment p.  385'.).  S  2290 

covenant  for  further  assurance p.  38U1,  ^  21)00 

covenant  of  warranty p.  38151 ,  §  2301 

other  covenants p.  38li4,  S  2302 

covenants  running  with  the  land p.  tist)5,  §  2.30S 

measure  of  damages  for  breach  of  covenants p.  38tiS,  ?'  2301 

cancellation  of  deeds  and  other  instruments p.  3874,  S  2305 

reformation  of  deeds  and  other  instruments p.  387(i,  j!  230(5 

when  relief  not  given p.  3878,  §  2307 

Delivery.     See  Statute  of  Frauds. 

Duress.     See  also  Payment. 

duress  defined — duress  by  imprisonment  or  threats....  .p.  3042,  §2304 
duress  of  goods  not  ground  for  avoiding  contract p.  3944,  §  23GJ 


p.  3790.  §2208 

11.  3"'J1,  i<2'Ji;ii 

p.  37'A  S2'J7i» 

p.  371)5,  S2-J71 

p.  371t7.  §'J'J7'2 

p.  37'.l8,  j!2'.'7;j 

p.  37'.)y,  §2274 

p.  3801,  §227.-) 

p.  3803,  g227U 

p.  3807,  §2277 

p.  3820,  §2278 

p.  3822,  §2279 

p.  3827.  §22SU 

p.  383:?,  §22,S1 

p.  383f),  §2282 

p.  3S:!8,  §2281} 

p.  38:<S),  §  2284 

p.  3840,  §  2285 

p.  3843,  §2280 

p.  384.\  §2287 

p.  3845,  §2288 

bove  and  be- 

p.  3840,  §2289 

p.  384G,  §2290 

p.  3847,  §2291 

words,    and 

p.  3848,  §2292 

p.  3849,  §  2293 

p.  3S.-)1,§2294 

p.  385:5,  §229.j 

p.  38.54,  §2296 

p.  3S5(;,  §  2'J97 

p.  3857,  §  229S 

, p.  3851),  §229D 

p.  3861,  §2300 

p.  38151,  §2301 

p.  38(U,  §2302 

p.  38t).j,  §2.303 

p.  :{8li8,  §2304 

p.  3874,  §  2305 

p,  387a  §2301) 

, p.  3878,  §2307 


ihreats . . 
t , 


.p.  3042,  §2,364 
.p.  3944,  §2305 
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Duress  (Continued). 

but  money  obtained  by  duress  r.f  „     i 

back y  ''"rcss  of  go,„l,  ,„ay  bo  recovered 

agroeu.ont  ol,t,,ined  by  dure..  „..y  b    .  J^^,         "o. ^^  '''''^  ^  ~'^>^ 

Escrows.     See  Djseus.  ^  ' '"' '  "''  'i^'nned . .  p.  3W7,  §  L'3t5S 

Evidence. 

written  contract  cannot  be  vari.,1  by  extrin«;.  .  • , 

exception.s-to  prove  agreen.ent     ^ '"*""«"=  ^^"'^nco. ..  .p.  3881,  §  2310 

exception.  -  want  of  or  failure  of  considerVti    ^'^  ''^^^'  ^  '''^^ » 

latent  auibi^fuity co"M(leratiou p    .j^^^._,^  ^  ._,.^|^, 

fnni-l,  ,lures.s,   illegality,   etc' !'•  •'"^'^-.  §  2313 

Executors.     See  I.ntki.kst  P-  3883,  §  2314 

False  Representations.     See  I.svuasck;  Fra^ti. 

Fire  Insurance.     See  Insukantk  '''  ^  «^p«- 

Formation  of  Contract.     See  CoNXKAcm 

Forfeiture,     See  Insckaxce. 

Fraud,     .Sto.al.so  Issvhas,-k;  Pavmkvt.  ]>,,.,.. 

false  representations,  in  geucr.al    "        ^''■' ''""''''''''^'^'oss;  Warrantiks. 

luisrepiesentation  of  matter  (,f  law P"  '^''-•*'  ^"  -■^*~ 

false  representation  of  intention . . ." l''  '^"•^"'  ^  -•'^43 

matters  of  opinion V-  3!).'{0,  §  2344 

concealment  or  non..li.selo.sn're"of  inatc-ri'ti  fa< '^ ^''  ^''''^'  ^  '^"^^ 

iion-(li.selo,sure  of  latent  defect ....  '      '      ^^-  '^•'•- '  •  ^  2;i4t5 

non-disclosure  of  patent  defect P'  •^^•^^''  i^  "347 

sale  "with  all  faults" []' P-  3!I33,  §  2:J4S 

non-ilisclo.su re  by  purebasor ...."' ^'-  •'•^■'•^'  S  234!» 

representation  believed  to  be  triie '''  ''''■^•''  ^  -'^oO 

representation  not  known  to  be  true P"  ■^''•'^'  ^  ^''^'"'l 

representations  snl)sequently  beconnn.^  "fVlT  '  '  1 ^^  '^■-•^'''  ^  ~^^- 

re|,™.e„(ati„„  a,  to  one  „V  sivcr.il'  matter. ''  '''""•  ^  -^»'' 

ft»iiJ  of  thir.l  parly  i,„[,iei,^,  c„„ti-act         '''  ""•'■'*•  *  -''* 

par.,.  „,,^^o,„,.  to  a™,,^  o,-  U:..t  U„„;,;; ,;.,■;„,;■„■  ;,■■:■  •■'»■•  ^  i''" 

iiow  election  may  be  made*.". "."...' 1''  •"•'•'^•*'  ^  2358 

rui.ieilies  of  party  defrauded '.'.'.". ^'-  •'''^■^'^'  ^^  -359 

ellcct  of  allirmance  of  contract P'  '^"""^-  ^  -'^^^ 

laches  -  effect  of  delay  in  election l'"  ='•'"*•  ^  -';^^«1 

parties  nmst  be  pkced  in  statu  quo ^'  '*''"^''  ^'  -•'^"- 

"PPression  and  undue  influence  P'  '^''^ ' '  ^  -•^''3 

Freight.     See  I.N.sirRANCE  V'  '^"■^7.  §  ^^3(59 

Ganibling  Contracts.     See  Illkhalitt. 

Uood-wiU.    aee  S^Kcmc  P^kfokmax^oe. 
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Illegality.     See  also  Usrur. 

tiDiitiauta  violating,'  priiiciploa  of  law  void  generally p.  3!)S8,  S  ~^'*'2 

coiitniots  violating  injunctioiia  of  statutes  void  generally,  .p.  li'.l'.H,  ji  -j;)'!:) 

contracts  violating  foreign  laws p.  Hl'it'i,  S  -•*'■•• 

inlluencing  or  interfering  with  governinont  or  legiHlaturo  or 

publie  odicers p.  o'.t'.Kl,  «;  •J,';'.),'i 

Bale  of  pul)lic  ofKeos  —  salaries  of  public  otficerst p.  .'V.)l)7,  s  '.M'.n; 

inlluencing  public  justice  —  conipoiindiiig  ofl'enses p.  iV.I'.IS,  S  -"''.'T 

agreements  in  fraud  of  the  bankruptcy  laws p.  4000,  S  -JIV.KS 

agreements  in  fraud  of  creditors p.  4001 .  S  -''•W.l 

maintenance  and  champerty , p.  4  M).',  ij  -.'lOO 

contlict  in  the  American  courts p.  4004,  §  "2401 

contract  between  attorney  and  client  for  compensation  out  of 

recovery p.  4005,  §  '2402 

contracts  in  total  restraint  of  trade  void  —  restraint  must  be 

reasonable p.  40()(),  ?!  240;? 

contracts  unlimited  as  to  space,  but  limited  as  to  time. . .  .p.  4011,  s  21(14 
contracts  limited  as  to  space,  I)ut  uuUniited  a.s  to  time. . .  .p.  4012,  fi  240.") 
other   cases  in  which   au  unlimited  or   partial  restraint   is 

valid p.  4014,  ;■  2IOfi 

restraint  may  be  partially  void  and  partially  valid |).  4017,  ;:  2(07 

what  is  breach  of  contract p.  401 S,  S  24()S 

combinations  of  workiimu p.  4020,  S  240',l 

combinations  of  employers  and  traders V-  4021,  S  2110 

contracts  entered  into  on  Sunday  void p.  402."),  §  241 1 

contracts  partly  executed  on  Sunday p-  4027,  •;'  211;! 

negotiable  paper  —  bona  fine  holder p.  4(i;iO,  ;;  2}i;i 

ratitication  of  contract  made  on  Sunday p.  I0;il,  ^2411 

judicial  acts  performed  ou  Sunday  void p.  40;!l,  ^  241."> 

ministerial  acts  valid p.  40;!2,  ^  241() 

traveling  on  Sunday p.  4o;i2,  S  2417 

hiring  horses  on  Sunday p.  40;U,  >;  241S 

works  of  "necessity  or  charity  " p.  WM,  ^  24111 

wagers  not  illegal  at  common  law  —  by  statute ]>.  4li;i7,  S  242(1 

recovery  from  stake-holder p.  40;57,  S  -421 

recovery  from  other  party p.  4041 .  >;  2422 

securities  given  for  gaming  debts p.  40 tl ,  S  242;j 

gambling  contracts  —  option  contracts p.  4042.  S  2424 

contracts  in  restraint  of  marriage  void p-  4045,  ;;  242J 

restrictions  on  marriage  in  gifts  and  wills p.  4045,  §  212i) 

marriage  brokage  contracts  void p.  404(i,  g  2427 

immoral  and  criminal  contracts p.  4040,  §  242S 

agreement  good  on  its  face,  but  for  illegal  purpose p.  4047,  S  242'J 

participation  in  illegal  purpose  necessary p.  404S,  <;  24;iO 

e£fect  of  illegality  on  agreement p.  40.i0,  i;  24;)1 

promises  partly  illegal p.  40,52,  >;  24;J2 

illegality  occurring  subsequent  to  making  of  contract p.  4052,  S  *^33 


ly I).  3nS8,  §'2W2 

jnui'ally..p.  HWl,  i  S.m 

p.  -.am,  g'in'.ii 

gislaturo  or 

p.  :^<)u:?,  §  'i:wr. 

p.  '.VMi,  s-j;!:iii 

, p.  :i',i'.)s,  s -"''."T 

p.   1000,  s  -M'.IS 

p.  4001,  S  •2"\V.t 

p.  4'10-J,  *j  -JlOO 

p.  4004,  i?  'J4U1 

latioii  out  of 

p.  4005,  §'2402 

int  must  be 

1).  4000,  S  -2403 

o  time.... p.  4011,  s  2404 

•o  time p.  4012,  S  2400 

restraint   is 

p.  4014,  S210G 

lid p.  4017,^2407 

p.  40IS,  S  •--IDS 

p.  4020,  S  2401) 

p.  4021,  S21I0 

p.  402.-),  S2411 

p.  4027,  ^2412 

p.  4(mo,  Ji2413 

p.  40:!1,  ^2411 

p.  40:!1,  J;241.-) 

p.  40;!2,  S241i; 

p.  40:V2,  !?2417 

p.  40:u,  r24is 

p.  40:i4,  ^241!) 

]).  4(i;;7,  S  2420 

I).  40;i7,  S2421 

p.  4011,  i1i12 

p.  4041,^2423 

p.  4042.  S2424 

p.  4045,  i;242J 

p.  4045,  §  242t) 

p.  4041),  §2427 

p.  4040,  §242S 

.ose p.  4047,  §  2429 

p.  404S,  §2«0 

p.  40.-|0.  §  24;il 

p.  4052,  ■;24;]2 

itract p.  4052,  §24^)3 
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Impossibility  of  Performance,     s...  r,.vr,M,T, 

Insanity.     Sr.a  uUn  IssruASit:.  " 

oontnu't.s  win,  i„,,i„,,  p,,,,,,','^ 

Insurance  Policies.     Soo  Ali  i.;,i  vnosn ^'^*"  ^'^^'**^-3'^S4,  g§  2m~'2:}W 

Insurance.  ' ' " 

J  It  (it  III' ml. 

insurance  .Icfined- a  contract  of  i,„l,,„„it. 

reinsiiiviiico ■' p.  ^-182  S  "O'l? 

form  of  insurance  contract  ~  t'lio  V.oiicv '''  '""*''*"''  ^  '-'*^-^''' 

C(.Ms;t ruction  of  policies. . .  V-  ^M.SS,  ^  'J040 

valued  and  open  policies '.iisti.i.uiJhcd  -v^Ai^ ^^ui [::  ' '  '''■  ''^-'  ^  '^^^ 
may  concern" ^  wiioni  it, 

Mli.-^t  may  be  insured !'•  •* '!''^  §  2042 

conti'act  made  before  issuanceof  policy '''  '^^■^'''  ^  '""*■"* 

payment  of  premium  as  condition  preced,'„t '''  ■^^""'  ^  ^'"^* 

acceptance  by  agent  subject  to'approval  by  in^^', '''  '^'"'  ^  "''"^'^ 

del.yeryof  policy- what  con.stitute.  ''■  ■^••""-  J^' 204(i 

countersigning  by  agout  -  indorsen.ents  'on  'vii^^:, ^''  "'^''~'  ^  ''^^^ 

cancellation  of  policy ^      "^ V-  •{•'C'^  §  204S 

duration  of  risk- when  it  commences  V„',l  '/"'■■ ^''  •*'""'"''  ^  -^"^'^ 

renewals  of  policies '  ""'  terminate. j,  ,507,  g  ,'050 

warranties ]'■  ."507,  g  2050 

What  papers  are  part  of  contract". '''  ■''""*'  **  -^^l 

warranties  are  strictly  construed '''  '''''-'  ^  -^^~ 

written  matter  prevails  over  printed  words V-  '^^\\  %  2053 

representations P-  ■<5 1 5,  g  2054 

representations  must  be  material . . '.. '''  "'"' ' '''  ^  ~^^^^ 

matters  of  opinion !'•  •' •">  I  (i.  S  2(>5(; 

subsequent  change  immaterial ' P-  •^•"'  1 7,  vi  2057 

statutes  as  to  warranties  and  i-Jpn^sentations '''  f  ^'  ^  '^'''^ 

concealment V-  •!.>20,  g  '2m\) 

wliat  facts  need  not  be  disclosed . '. ^''  '""'-''  ^  '^'H) 

wliat  facts  must  be  disclosed ^''  "'•"'--•  ^  -^'>1 

conditions  in  policies  —  notice  of  cb^nVn  "t"- *'•  •''"'-•^'  ^  2^''- 

notice  of  .„.„ge  of  ci.u.n,,.;!'';:  .^  °'™""'»""» ■  ■  »■  r-A  S  m:, 

con.seiit  of  insurer !'•  ''■'-'•h  ^  20(J4 

provisions  against  "  other  insurance  " ^'^  '^''~^'  ^  -^^^ 

what  ,s  and  wliat  is  not  "other  insurance  *" ^*'  ^''-^'  ^  "^"•^ 

non-payment  of  premium  as  agreed  forfp,>«  ,Vi- '''  ^''~^'  ^  "•^'^^ 

effect  of  taking  premium  „,te       '^'^  ''''"'''  ^'"^"^^ !'•  .•^.V20,  g  2008 

non-payment  of  premium  note  or  interest"  thereon ^^  S?'  ^  '"'" 

time  ot  payment ^nereon j,.  ,..,;. ,  ^  g  .^,q.^ 

What  is  and  what  is  'not  an  excuse  fo'r'  'Z '''  ^''^'  §  ^"^^ 

miuin °'  non-payment  of  pre- 

P-  35o3,  §2072 
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lusuranco  (Continuoil). 

waiver  (if  forfeituro  —  in  general p.  J?."n4,  §  2()7;> 

waiver  of  t'ori'titure  —  by  umgo i>.  'M'lX),  ^  "Jo;  i 

notici'  of  lo.sa \).  'A't'M,  S  -(tT.i 

tinii'  \N  illiin  which  it  niuat  bo  givmi p.  li.'ilUi,  s  -07.'» 

niddc  of  giviiij^  notice y.  'X)'\~,  sj  'JOTii 

by  wiumi  ami  to  whom  given p.  'A'l'M,  S  'J()77 

notioo  may  he  waived p.  .'t.'j;}'.!,  S  i'()7,>, 

proliniiiiary  proofs  —  in  giMicriil p.  •ii'tM),  S  •J(i7ii 

prtliniinary  proofs  —  tiuu'  ami  nuxle  of  fnrnishiiig p.  'Ai'iMK  S  'J(lsi) 

waiver  of  [)relimiaary  proofs p.  ',ii^ii'2,  sj  'josi 

particular  account  of  loss  —  reipiisitcs  of p.  304"),  ij  HOoj 

eflTcct  of  fraiul  or  mistake  in  preliminary  proofs p.  !{.")47,  ?!  -iis;| 

limitation  of  auit  on  policy  —  uv  to  time p.  lio-i^,  ^  •Jo.'ii 

as  to  place p.  35r)'J,  S  -JOS,) 

waiver  of  conditions p.  S.")")^,  §  'JOSiJ 

agriN'mciits  to  refer  to  arbitration p.  .SooU,  jj  •J(x>,7 

waiver  and  estoppel  —  in  general p.  3r)r)4,  §  2()8!> 

negligence  of  insured  as  a  defense p.  .'}")">(),  ^  -JOMj 

fraud  or  misconduct  of  insured  as  a  defense p.  3ou8,  S  -O'JO 

remedy  of  insurer  or  insured  against  third  party  causing  loss 

—  subrogation p.  S'mO,  §  L'O'.U 

remedies  of  insured  against  insurer p.  ;i"il)2,  S  "JODJ 

remedies  against  ollicers  and  agents  of  company p.  'XA')',  ^  •Jo',);; 

remeiiic.i  of  insurer  against  insured p.  35US,  §  iiO'J4 

Ahitwl  itisuniiicc  conipaiik'S, 

status  of  mutual  insurance  companies  —  stock  and  assets  of.p.  3((72,  ^  2i4ii 

premium  notes  —  stock  notes  —  security  notes p.  3G73,  ^  '2147 

liability  of  mend)crs p.  3(;74,  ?i  'Jib 

for  assessments  on  premium  notes ' p.  307"),  S  2U'.I 

power  of  company  to  make  assessments  —  mode p.  3(178,  g  2150 

relief,  beuelit,  and  benevolent  associations p.  3US0,  g  2151 

Fire  insurawe. 

insured  uaist  have  interest  in  property  —  who  have  and  have 

not  "  interest  " p.  3570,  §  20!m 

applicant  need  not  set  out  title p.  3r)7(i,  S  •JOLiti 

unless  recpiireil  by  policy p.  3r)77,  S  2()'.I7 

construction  of  diflerent  words  and  i)hrases  as  to  title p.  3r)7S,  S  -O'JS 

encumbrance  —  what  is  and  what  is  not  au p.  S.ISl',  S  -0!I9 

overvaluation  —  overinsurance ' p.  3riS4,  J  2100 

conditions  and  stipulations  in  policy  as  to  increase  of  risk. p.  3.")Sr),  §  2101 

what  is  and  what  is  not  an  "  increase  of  risk  " p.  3o>SS,  <;  2102 

"  alterations  "  —  repairs p.  35.s'.t,  »;  2I0;) 

occupancy  of  premises  —  "  vacant  and  unoccupied  " p.  35'Jl,  S  -104 

other  prohibitions  as  to  use  of  premises p.  3r)'.l7,  §  2105 

custiitnary  use  of  insured  premises  impliedly  allowed p.  lUiU.'i,  ^  2101) 

alienation  of  premises  —  in  general p.  3oU;i,  s  2107 


p.  nr.n4.  8 '207;i 

p.  una,"),  ^  'joji 

. .   p.  U."i:i(),  s  •jo;:, 

p.  :t">;ui,  s  'JiiT- 

p.  :ri;'.7,  li  'jo7(; 

p.  'iy-'>^  S'JOTT 

p.  '.\riM),  S  I'oT^ 

p.  ;ir>4o,  S'-'()7'j 

p.  ;io4(t,  s  -'oso 

p.  yr)4'2,  t|  -JOSI 

p.  3.')4r),  §L>082 

p.  :ir)47, «)  "josii 

p.  ;i')4S,  ii  ■J(),S4 

p.  I^o'j'J,  «;  -JOSJ 

p.  snrvj,  ^  -jiwo 

p-  li."):):},  S-J0S7 

P-  :ir)r)4,  §  2088 

p.  :?■).")(»,  S'-Mxsy 

p.  3o58,  g  i:uju 

causing  Iohs 

p.  SiMl),  §'J0'.I1 

p.  ;V)()i>,  S  'J0'J2 

p.  .Sr)((7,  f!  2011,3 

p.  ."JuUS,  S20'J4 

I  asscta  of.p.  'M'i1'2,  i  214ii 

, p.  3t)7:'-,  J!2I47 

■ p.  3(i74,  i;  214S 

p.  3()7."'),  S2U!) 

p.  3(i78,  §2130 

p.  3US0,  §2151 

ve  aud  have 

p.  3570,  §20ii:) 

p.  3ri7(i,  §  20% 

p.  3577,  !!20',t7 

title p.  3,')7.s,  §201)S 

p.  .3.")8l',  S-.Oil'J 

p.  3."kS4,  §2101) 

se  of  risk. p.  3,VS."),  §  2101 

p.  3dSS,  §2102 

p.  35V.I,  §2io;i 

d" p.  35'Jl,  §2104 

, p.  3,V.t7,  §2105 

wed p.  3i;o;i,  §2106 

p.  3oUy,  §2107 
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Insurance  (Contlmiod). 

wlKai.a„dwl.,tti.s„..t.an'.aIi..„atio,." 

tran.sf.r    -  ■•  chango  of  titlo  -  ''•  •'''"■•■  S  2I0,S 

i<ivy  of  uxocutioii ],.  'MOS,  §  o|()j) 

a>Hli.l.r.wsin,K.lici.As"o  '''"''"^''''""'f   "■"••'1^ 

property  "  contained  in  "  «  l.„ii,|i,;,; I''  ""''  '•  ^  '-"1 1 1 

loss  or  damage  i.y  fi,o  _  „.,,,,t  j,  ."i,;;,; ■;, ;. ' !'•  •'!" M.  §  21 12 

sions '"^Minin  the   tuiiu  —  i.x,,|,,. 

f-lIonI,uildings ''•^'•>P«d  power" P-  ;ii;i7,  §  21  U 

amount  of  recovery.  p.  ."Jlils,  §•  ^ng 

con^4".;ntiaIdanu«es;;i„;,;;,;,;;t-;-;--      P-  3.;m,.  §o,,<j 

ri^l.t  of  ,„«„,.or  to  relM.iid  or  re„l.ace  tl...  ,w        V ''■  •""-'•  ^'  '-''17 

fire  policies  not  assignable . . .  ^    ^^'"'^'' I'-  -''^-'i,  §  21 1,S 

consent  of  iu^uror  to  assigumeut ''•  •'"'-'"■  S  '-'I !» 

Lijc  iiMiniiice.  p.  .'ii/JW,  §  opJO 

who  may  insure 

injured  n.ay  make  any  one"  Uie'beneiiciarv ''  ""'"'  ^  -'"' 

construction  of  words  a.id  phrases  in  -u  Jil'r ^'-  ^''•'^'  ^  ^'J^'-' 

to  health \   '  'H^'Iieation  or  pdiey  as 

as  to  habits p.  'M\:](',^  ^  2123 

"fannly  physician  "-''n^uaimodi^^aiiond^:,'' ^'^  •''•'''•  ^  "'^^ 

representations  as  to  ago '^"tn.lant    j,,  ..^.j,^  ^  .,|^. 

as  to  relationship p.  .'>ii42,  §  212(3 

as  to  occupation p-  .■>i)42,  §  2127 

death  for  whieh  insurer  not  liulVlo I''  •''"'''  ^  -'-'S 

suicide  —  eflect  of  insanity !'■  •""  t3,  §'  2129 

''^  death  by  the  hands  of  justice"''.' ' P'  ''^■^''.  §'  -'J.'^O 

"deathin  the  violation  of  the  law" P'  ''''"^'''  '" -'•<! 

death  whilo    in   military  sorvic..  -  ■'' w."  " "  ■■■,■■■■;■, l'"  •'''*^-  S'  l'l.(2 

"belligerent  forces".  ^^'^'^   ^"^1   rebellion  "- 

death  re,sulting  from  intomperance 1''  '''""''  §  -'•'^3 

restrictions  on  resi.lence  and  travel P'  ''"■*'''  ^  21 34 

amount  of  recovery P'  '>*<'i\,  g  21.'J5 

non-forfeiture  policies. ...    !'•  3li.".2,  §  21,36 

assignment  of  policy  -  ehu^iige  of  ■be„:,i;;arics ^'  f'"'  ^  ^'  '^^ 

assignment  to  person  having  no  interest  ^'^  '^" ''''  ^'  ~^^^ 

Acddeiit  insurance.  P-  3lJ(iO,  §  21,39 

what  is  an  "  accident  " 

traveling  — alighting P"  ''^''"-.  §  "'40 

disease  —  poison P-  ''ih'i,  g  2141 

contributory  negligence  not  a  defense '''  •*'"""'  ^"  -'"^2 

change  of  occupation  -  increase  of  ris"k '''  •''"^'  ^  '^-^^ 

disabilities— "total  disability".  i''  •'"'^''  ^  2144 

Mariiir  itimrance.  P-  -"'(iTO,  §  2145 

marine  insurance  defined-the  contract 

P-  '^'^SS,  §2152 
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Insurance  (Continued). 

who  lias  insurable  interest. p.  3083,  §  21  "iR 

freight  ^  iiieaning  of  —  insurance  of , p.  StiS."),  §'JI.>i 

when  risk  on  ship  commences  and  enils p.  3()87,  S  -1"") 

when  risk  on  goods  commences  and  ends p.  3()88,  S  'Jl.'ii; 

marine  insurance  covers  only  sea  perils p.  SIkSS),  tj  '21, "iT 

wluit  property  not  covered  by  policy p.  StiS'.),  s;  '2\'>H 

insurance  against  capture p.  SODO,  §  'J]  ,")!l 

barratry p.  3(!!)0,  S  "I  '  , 

construction  of  policy  —  moaning  of  words p.  lidDI,  g  L!li;j 

contract  of  marine  insurance  construed  by  usage    p.  3()9li,  ;;  i>liii> 

meaning  of  words  in  policy  explained  by  usage p.  Sli'J'i,  §  'Jlii.! 

coiicoiilinent—  etfect  of p.  3l)'.)3,  J;  '2\>\l 

what  insured  bound  and  what  not  bound  to  disclose p.  3(i!M,  sj  "Jir,,", 

representations  —  warranties p.  '.W.^ri,  g  •2\C\\ 

repiesentation  nuiv  be  implied p.  3(»il(j,  ^  '2]Ci' 

warranty  of  seaworthinest, \i.  'MW],  §  'JICS 

warranty  of  neutrality p.  3(i'.)!),  Jj  i'liii) 

deviation  — delay p.  3700,  j^  2170 

when  deviation  excused p.  3701,  >;  2171 

actual  total  loss p.  "7'J3,  >;  2172 

constructive  total  loss p.  3704,  ij  2173 

resliipping  cargo  —  liabilities  of  insurer p.  3704,  ^  2174 

insurance  free  from  average  —  memorandum  articles p.  370."),  j'  2175 

abandonment  defined  —  when  permitted p.  370(),  S  2170 

fifty  per  cent  damage  —  how  estimated   p.  370S,  <;  21 77 

sale  by  master , p.  370!),  s?  2I7S 

capture  or  detention  by  hostile  force  —  embargo p.  3710,  J  217'J 

abandonment  of  cargo p.  3710,  §  2iN) 

freight  —  total  and  constructive  loss  —  abandonment p.  37 1 1 ,  ^  21sl 

abandonment  must  be  unconditional  and  entire p.  3712,  ^  21&2 

at  what  time  made p.  3712,  Sj  21^.'l 

notice  of  abamlonment p.  3713,  i;  21S4 

acceptance  of  abandonment p.  3714,  S  2l^ri 

not  defeated  by  subseijuent  events p.  3714,  g  21Si) 

effect  of  abandonment—  assured's  interest  passes  to  insurer. p.  371.'"i,  S  21>7 

abandonment  —  effect  of  as  to  freight p.  3711).  S  -l^S 

insured  agents  become  insurer's  agents p.  3711!,  j  21MI 

waiver  of  abandonment p.  3710,  i?  2i'.iO 

riglits  of  owner  omitting  to  rbandon p.  3717,  S  -l''l 

liability  of  insurer  refusing  to  accept p.  37 1 7,  S  -I'.t' 

measui  ;  of  recovery —  valuation  conclusive p.  3717,  i;  '2\'X\ 

partial  loss p.  3718,  ;;  2i;'4 

profits p.  371i).  S  -Mi),") 

open  policy  —  value  of  ship  — how  estimated p.  371!',  S  21U6 

open  ]j(ilicy  —  value  of  cargo  —  how  e:.timated p.  37-0,  ii  21'i7 

open  policy  —  value  of  freight  —  how  estimated p.  37-0,  ^  21'JS 
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Insurance  (Continued). 

cargo  arriving  damaged 

insurer  liable  for  labor  and ;;'pe''^^^^^^ p.  .,-,,_  g  ^lOO 

suing  and  laboring  clause  .  p.  .-JTi'l,  g  '>->oo 

general  average  -  contribution   V-  -7-'I,  J!  '2->0\ 

one  tlurd  new  for  old {>.  ;;7'J-J,  g  -^-'Qo 

Ot/ier  lamU  of  insurance.         p.  :<:-  (,'  g  ooqs 

guaranty  insurance  _insunnp«,     •     .   , 

ligence '"''  "«''^'"^*  cli^honesty  and  no,- 

insurance  against  bankruiVtcv"  an.i  ',>Vi. ^  •""-'^"•-  ^  2"04 

insurance  of  rents  and  titles  ^'''''""^  "^  ^'^■•^^-  -  -P-  .-.'.i,  ^  ■::o' 

insurance  of  animals ...  p.  ;!7i.'f;   ,^  •..,y- 

storms-hail p.  .MTi'O,  ,<  .mo.'j 

against  birth  of  issue p.  .17-J7,  <;•  -.(,7 

Offira-s  and  ayents.  p.  Trlfi,  g  -"ooS 

autliority  of  agent   of   insnror  t^  1  •    7 

eral.... "''  *°  *""*^   principal  -  in  „,„. 

what  is  and  what  is  not  withiii'  i.;;v,er  of' ,/.; ' ' " , ^'-  ""-^'  ^  -^^09 

fore  policy  issued ^ ""'^  "-^"t-  ■'- 

after  policy  issued  [['' p.  .'?7-'!),  j;  o'jio 

payment  of  premium p-  'M'M),  i  •_'•_'!  1 

to  accept  notice ' p.  ;!7:{f),  ^  -j^i-j 

waiver  of  conditions  in  p,.licy !'■  '"^T.-Jl ,  ,i  2l'1;} 

agents  of  mutual  insurance  con'.ua„'ies ''■  •''•*■-'•  ^'  --'-t 

powers  of  local  or  special  agents.  ''■  •'■'-•'>  s  -'lo 

of  subagents  and    '..rks P-  •"T.-U,  ,^  l>l' hj 

agent  is  agent  fo       surer.    !'■  ''iT-'U,  ji  l'l'17 

Ii'>l'ility  of  insurer  for  misrepi-esei^tations  of'  ;;; "  ; ''   ^^'''  ^  "^'S 

mistakes  or  omissions  of  a^^ents  *'      ' !'•  •^' •'*^.  §  '^.'-'la 

Interest.     See  also  U.sury.  p.  TrM,  %  2220 

interest  is  by  contract  or  as  damages 

jury  may  award  interest  as  damag.-a   ^'-  ■"''  '■  §  24.34 

interest  payable  by  usage 1 '    l"'-:*,  S  2435 

interest  when  allowed I'   ^^(J,  §  2iM 

at  what  time  interest  comn'.ences  to'nin '''  "*'  '"'•  ^'  -■^•^~ 

intei'cst  on  judgments 1  '•  •Ji''"'!».  g  LM.'iS 

statutory  interest P-  40(i-_>,  g  0433 

trustees,  executors,  and  partners l'"  "^"''■*'  §  -440 

rate  of  interest  after  maturity '. ''•   '"'-".  S  -'-Wl 

cimpoiiiid  interest P-  4n(js,  g  2442 

iui  rest,  liow  lost  or  suspended i''  •''"'"•  S  -^^3 

'"■""■;:,tr!: :.".":::",'.-  "•"' ""'"«'.:a'.cui.t.,,  »■,,  „::■  '"■*  >^  ^"■' 

Intoxication.  •  • . . .  p  4072,  §  2445 

cn.racLs  with  intoxicated  persons 

Judgment.s.     See  A,.,s,onmknt;  In  ...n-'s- "•  "a;:,' ^''  ^^^^'  §  2391 

Laches,    ^ee,..,.,  s...,,,J ^^^^-^J^^^^^^. 
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Licenses. 

license  define  J  —  construction  of p.  4niil,  §  2^08 

liceiiae  by  law  or  necessity p.  43r)2,  §  20(!!) 

implied  license p.  43r)3,  §  '2(J7vi 

license  personal  to  licensee  —  not  assignable p.  4355,  §  2()7 1 

revocable  at  will  of  licensor p.  4355,  §  2G72 

theaters  ami  places  of  public  amusement p.  4357,  g  2(173 

license  how  revoked p.  435i),  §  2G74 

when  license  not  revocable p.  43()0,  §  2075 

duties  luul  liabilities  of  licensor  and  licensee p.  4302,  §  2G7G 

abuse  of  license p.  4302,  §  2077 

Life  Insurance.     See  Insukance. 

Limitation. 

(if  tiuu'  in  which  to  sue  on  insurance  policy p.  354S,  §  20S4 

Liquidated  Damages.     See  D.amages. 

Maintenance.     See  Illegaltty. 

Marine  Insurance.     See  Insurance. 

Marriage.     See  also  Statute  of  Frauds. 

as  a  eiiufsiilcration  for  a  contract p.  37S0,  §  2255 

Marriage  Brokage.     See  Illegality. 

Merger. 

mer;.'cr  on  taking  higher  security p.  4245,  §  2.     i 

merger  by  judgment p.  424S,  §  2.)S1 

merger  in  case  of  joint  debtors p.  424'J,  s;  2582 

Mistake.     See  also  ALTF.u.vnuNs;  Payment;  Usury. 

mistake  in  making  agreement p.  3924,  §  2;)li7 

mistake  in  expressing  the  agreement — mistake  of  one  party 

only p.  3925,  g  2n:iS 

mistake   ,  f  both  parties p.  3!)27,  S  2;i;!'j 

mistake  of  one  party  caused  by  the  other p.  31)27,  i^  '.'MO 

niidiake  as  to  matters  of  law p.  31)28,  ^  2341 

Money.     See  Tender. 

Mutual  Insurance  Companies.     See  InsuPvAnce. 

Mutuality.     See  Specific  Performance. 

Negligence.     See  Insuiianue. 

Negotiable  Instruments.     See  Alterations;  Usury. 

Notice.     Sue  A.ssii;nment;  Dked.s. 

Novation.     See  Rescission  and  Rklk.^se. 

Ofticors.     See  Illegality;  Insurance. 

Option  Contracts.     See  Illegality. 

Parties.     See  also  Insanity;  Intoxicatiov. 

two  parties  essential  to  a  contract p.  3072,  S  2381 

straiigu-  to  contract  enforcing  it p.  3!t7.'!,  !;  ".'.'iS'J 

joint  promisors  or  debtors p,  3'J7 <,  ?;  "JoS.I 

joint  promisees  or  creditors p.  3!t7"i,  S  '2'.\Si 

sevc^ral  contracts p.  3',)77.  ?;  '2>J 

joint  and  several  contracts p.  .'V.I7S,  !;  '.'.'iS') 

tc^t  wliethcr  contract  joint,  or  joint  and  several   p.  'Ml'J,  §  ~'6ii] 


p.  4351,  §2008 

p.  4:ir)2,  §  20(19 

p.  4353,  g'2(J7>i 

p.  4355,  §2(i7l 

p.  4355,  §2072 

, p.  4357,  g2(J73 

p.  435!),  §2074 

, p.  4300,  §2075 

p.  4302,  §2076 

p.  4302,  §2077 

p.  354S,  §2084 

p.  3780,  §2255 

p.  4245,  §2,  SO 

p.  424S,  §2;)81 

p.  4249,  §2582 

f. 

p.  3924,  §2337 

f  one  party 

p.  3925,  §2338 

p.  3927,  §2339 

p.  3927,  §2340 

p.  3928,  §2341 


URY. 


..p.  3972,  §2381 
..p.  3973,  §2382 
..p.  3974,  §2:iS3 
. .  p.  3975,  §  2384 
..p.  3977.  §23Sj 
. .  p.  3978,  !;  2380 
..p.  3979,  i'S^al 


INDEX. 

Partnership.     8ee  Intkrk.st;  SPFcrrm  P 
Payment.     «ee  al.„  iNTKitKs;  k"       ^'^'^^^"^aj.cb. 

eflect  of  non.pay.neut  o(  aolt  ^^l^'aul  ''""""''■ 

payment  of  le«.  than  sum  .]ue  P-  4195,  §  05.^5 

payment  by  post p.  4202  §  o-,^Q 

payment  by  setting  off  erosH-ifelns i"'  ^-^  §  2541 

receipt  -  eflect  of  as  evidence  of  p^yi,; ',;: !'•  ^'-'-M,  §  2542 

payment  to  or  by  joint  oredito,.  o,dd     r, ''■  '•''''  ^  -'-^3 

api.rca.nat.on  of  pay.nent.  -  by  a.uT     P"  "^--'f'^,  §  2544 

intention  may  be  inferred . .  P.  42|)0,  ^  054^ 

appropriation  by  the  creditor V-  ^207,  §  2540 

appropriation  by  the  law . .  P-  4208,  §  2547 

""Pli«l  contracts-money  paid  for'  'the'use  of  ■«;. '  H ^''  '"'"'  ^'  '•' ^« 

compulsory  payme.ifc  of  another's  debt  "" t''  '-''''  «  •^V>49 

voluntary  payment  of  another's  debt    P-  421.3,  §  2550 

money  received  to  tl, e  use  of  another ^'-  ■^-'^'  ^'  ^''--^I 

money  obtained  by  traud  or  vvronc;     P-  4214,  §  2552 

money  obtained  by  compulsion  or  duress l'  '*-^^'  §  ^553 

money  pai<    to  protect  life  or  goo  Js  ^'-   '-"^.  §  ^'"'54 

money  paid  to  protect  real  property  " ' ' P-  4-^17,  §  2555 

compulsion  of  legal  process ....  P-  42 1 9,  §  2550 

illegal  fees  paid  to  public  officer P^  4-'19,  ,^  L.5,-,7 

mere  voluntary  payment ...  P.  422 1 ,  §  >2r,oS 

necessity  of  protest  at  time  of  paynie,".^ I''  ~^-~^'  ^  -'^>59 

money  paid  under  mistake  of  fact  ^'-  ^~~'^'  §  ^'500 

money  paid  under  mistake  of  law   l*'  ^~~'''  S  25(il 

money  paid  for  consideration  that  hlil'^Jd ^'  ^~~^'  ^  ^^^^ 

'''''' ^::t.TT':^ ''''-'  -^-^^  -^'  ^--'- '''' ' '''' 

alitor  where  agreement  is  execated. f'"  ■*"«'  §  2564 

where  intent  of  law  is  to  protect  party 1''  ^-''  ^  2565 

Penalties.     See  Damages;  U.suuv  ^ !'■  4228,  §  2506 

Performance.     See  Contracts 

Post-office. 

contracts  by  letter 

acceptance  of  offer  hy  post'or  teit*<^ranh ^^  ''^' ^''^   ^  "28 

revocation  of  offer  by  po.st  '^  P-  •''"•H  <i  2233 

jTiuiesc.     .>ee  Iaymk.nt. 
Ratification.    See  Altehations. 
Receipt.     See  Payment. 
Registration.     See  Dekd3. 
b 


XVlll 


INDEX. 


Beformation. 

of  (l(^etls  and  other  instrnments pp.  3876-3878,  §§  2306, 

Release.     See  Dkkdh;   Rkhcihsion  a.vd  Rkleasb.. 

Relief  Societies.     See  Insukance. 

Representations.     See  Fkaiid. 

Rescission  and  Release. 

resris.sioii  of  contract  Ijy  express  agreement p.  4233,  § 

reccissioii  may  be  implietl p.  4234,  ;? 

requi.jitc.s  of  new  agreement  rescinding  or  taltering  prior  con- 
tract  p.  4235,  § 

acceptance  of  new  debtor  —  novation p.  423(5,  § 

rescission  by  death p.  4237,  § 

rel(.'?sp  —  effect  of j).  4238,  Ji 

form  of  and  requisites  of  release p.  4238,  <5 

v!i;i1-  mutter  release  covers p.  4231),  § 

covenant  not  to  sue p.  4240,  § 

relia.sc  of  and  by  co-debtors  and  co-creditors p.  4241,  ^ 

resoission  by  act  of  one  party p.  4242,  § 

Reservations.     See  Dekiw. 

Restraint  of  Marriage.     See  Illegality. 

Restraint  of  Trade.     See  Illeuality. 

Rewards. 

who  may  sue  for p.  3740,  § 

extent  of  recovery p.  3740,  § 

Sales.     See  Contracts;  Wakkasties  and  Representations, 

Set-off.     Sec  Payment. 

Specific  Performance. 

jurisdiction  to  decree  specific  performance p.  4251,  § 

both  s[)i'cilic  jierformance  and  damages  not  generally  given. p.  4251,  i^ 

maiiiiatory  injunctions p.  4252,  § 

agreements  not  to  do  certain  acts  —  injunction  the  mode  of 

compelling  specific  performance j).  4253,  ^ 

contracts  subject  to  specific  performance  —  in  general p.  425;{,  J; 

contracts  not  subject  to  specific  performance — in  general,  .p.  4254,  ?! 

contracts  for  sale  of  lands p-  425(),  § 

contracts  for  sale  of  chattels p.  4250,  i5 

contracts  for  sale  of  stock  or  bonds p.  4257,  § 

contracts  to  leave  property  by  will p.  4258,  § 

when  delivery  of  specific  chattels  decreed p.  425S,  §1 

when  there  is  a  trust p.  4250,  g| 

contracts  for  personal  services p.  4200,  f 

contracts  to  build  or  perform  work p.  4200,  ^ 

sale  of  good-will  of  business p.  42(5 1 , 

partnership  agreements p.  4202, 

contracts  to  be  performed  in  foreign  country p.  4202, 

decrc  oi)ig  specific  performance  discretionary  with  court.  ..  .p.  4202, 
grounds  for  refusing  «pucific  performauce  —  iu  general. . .  .p.  4203, 
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3876-3878,  §§  2306,  2307 


p.  4233,  §2569 

.........  ■v  42;u,  ::2570 

ring  prior  cou- 

13.4235,  §2.-.71 

"[[,.. p.  423(5,  §2r)72 

'"/.** p.  4237,  §2i''T:i 

■'""///. p.  4'23S,  §2574 

..........  p.  4238,  §207.-) 

■"'"", p.  4239,  §2570 

p.  4240,  §  2577 

V.V.V..'...p-  ■^-■^1'  ^-^"^ 

'['///, p.  4242,  §2570 

p.  3749,  §22no 

][['.',',.'. p.  3749,  §2-230 

PRESENTATIONS. 


p.  4251,  §2583 

'cnerallygiven.p.  4251,  §  25S4 
' p.  4252,  §25S) 

tion  the  mode  of 

1).  4253,  §2581) 

iingcnJral p.  4253,  §  25s7 

•e -in  general.,  p.  4254,  §2.)H 

p.  4256,  §  2.580 

....p.  4256,  §2500 

.....p.  4257,  §2591 

....p.  4258,  §250i> 

.V. p.  4258,  §2593 

'"[]][ p.  4259,  §2594 

p.  4260,  §2595 

■ ......p.  4260,  §2590 

■■■■ ..1).  4261,  §2597 

....p.  42.;2,  §2598 

^yV.V.V.: p.  426:2,  §  2599 

,ry  with  court., ..p.  4262,  §2W)0 
._iugeueral....p.  4263,  §2601 
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Specific  Performance  (Continued). 

want  of  jurisdiction  over  plaintiffs  want  of  m„f     r. 

incapacity  of  plaintiff mutuality ....  p.  40(5.^^  g  <,p^^._, 

default  of  plaintiff  in  performance  ". ^^'  '^-''^'  ^"  -"03 

incapacity  of  defendant \ ", V-  4265,  i-  •_)(i04 

performance  hard  on  defendant  .'.'.'.* !'•  '^-''"'  §  2(J05 

contracts  without  consideration  -  iuade.'iiuacv ^'  '^^^''^'  ^  '''''^ 

contracts  incomplete  or  uncertain  ^'-  '^^'~^'  ^  2607 

when  decree  would  be  useless I'-  427 1,  §  -.'(JOS 

specilic  performance  with  coinpen.saVion  for"  defi'  '"  "• ^''  '^""'''  ^  '-'''*^^ 

compensation  on  decree  against  purchaser  '"'"''"^'^  •  •  •  •  P-  4l.'74,  §  2610 

compensation  on  decree  against  ven.lor       ^^'  '^~''^'  ^  -^'  ^ 

specific  performance  with  indemnity      ^^'  '^~^^'''  =5  2612 

statute  of  frauds  -part  perforniance.' ^'  ^-"''  §  -"'^ 

delay  and  laches P-  4277,  §  2614 

Statute  of  Frauds.     See  also  SPEcrnc  "pkkfoh\i'vvcV ^''  ^"^^'  ^  ""^^ 

promise  to  answer  for  debt   d.fmlf    „+„       c     '  '  /" 

.gr„,„o„.,  „.»,„  i„  o.„s,„o™tt; ,;;  *;;;;l:"'""" ■•■  •™-  ^  =■« 

concerning  them  " ^'^^^flsz  m  or 

contracts  not  to  be  performed  within  a  year ^'  '^^^^'  ^  '^""^ 

"goods,  wares,  and  merchandise "  of  the  vahi'e  of  fifiy'd;}'  ''''*'§ -'^'S 

earnest,  or  part  payment  of  pure  base -money ^''  *!'"^^'  '^  ^^~^' 

reipiisites  of  memorandum ^^'  '''"■''  §  2;)27 

must  slmw  parties  -  promise  and 'Jonsidcratim !!"  i!;!??  ^  "'"^ 

must  be  signed  by  party  cliarged  -  mode  of  .  ^n^ii,. ^  !  i;  ''  J  ^^^ 

acceptance  or  receipt  of  goods ^ P-  -^0 1 4,  §  23.30 

delivery  to  carrier  or  other  agent. .'. ^'"  ■''"'■''  ^  ~'^'^^ 

constructive    delivery  —  coods     ili-oi.u/  ';* ;  •  •  •  -p.  3919,  §  2,332 

Ij„^yj,  ^       ^  alicaily    m     possession    of 

goods  remaining  in  possession  of  seller ^''  '''*'"'  ^  '"^^^^ 

inn-t  or  portion  of  goods  only  need  be  a^^^pted^l^sa^;;,!;  '!!'  JS''  ^  -j^ 

otatuces.     See  Illeijality.  ••••!'•  •>•' — ,  s  -.S,iO 

Stoppage  in  Transitu. 

M'iio  may  e.\erci.-ie  right 

grounds  for '' P-  4127,  §  2492 

what  will  and  will  not  defea'trig'lit P-  412S,  §  2493 

[  Subrogation.     See  Inslrance.  P-  4130,  §  2495 

[Sunday.     See  Illeoai.ity. 
Suretyship  and  Guaranty. 

Ltluct  of  an  alteration  upon  sureties 

release  of  principal  discharges  surety ^''  '"  "^'  ^' "^^^ 

discharge  by  new  agreement  -  other  caseV ^''  t!  1?"'  "  *''- 

guaranty  of  performance  of  duties P-  ''  1 1 1 ,  §  24S3 

wlicn  surety  not  discharged  P'  41 1.3,  §  24S4 

P-  4114,  §2485 
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Tender. 

tender  (kfincd  —  effect  of p.  4180,  §  2E 

in  what  (ictiona  tender  may  be  made p.  4182,  §  ?.i 

who  may  make  tender,  and  to  whom p.  418.3,  §  25 

mode  of  making  tender p.  4184,  §  2ii 

at  what  time  and  place  tender  may  be  made p.  4186,  §  2") 

in  what  money  must  tender  be  made p.  4188,  §  20 

amount  of  tender    p.  4189,  §  25 

tender  made  on  ■•  mdition j).  4189,  §  25 

waiver  of  tend.       r  of  defects  in p.  4192,  §  25 

Theaters.     See  Lickn'ses. 

Trustees.     See  Intki;j:st. 

Trusts.     See  Si'K('ihc  rKiiFOKMANCE. 

Undue  Influence.     See  Fkauu. 

Usage.     See  Intkiikst. 

Usury.     See  also  Intkre.st. 

statutory  provisions  as  to  usury p.  4073,  §  24 

intent  to  take  illegal  interest  essential  —  mistake p.  4075,  §  24 

lending  and  borrowing  of  money  essential p.  407(3,  §  24 

Bales  of  land  or  chattels p.  4077,  §  2! 

sales  of  choses  in  action p.  4078,  §  2 ! 

usury  by  corporations p.  4079,  §  24; 

devices  to  cover  usury  —  form  of  contract  not  regarded. . .  .jj.  4080,  §  24. 

bonuses  or  commissions p.  40S1,  §  24.' 

agent  receiving  bonus  or   illegal    intere.--j  —  when  principal 

bound p.  4082,  g  2i,- 

negotiable  paper  —  l)ona  fide  holder p.  4083,  Jj  24." 

bank  discounts  and  oxcliange p.  40S4,  J;  2-1." 

where  loan  or  umliMtaking  is  hazardous p.  4084,  §  24." 

penalties  for  failure  to  pay  at  maturity  —  attorney's  fee. .  .p.  4085,  §  24^ 

taking  interest  in  advance  —  compound  interest p   4085,  §  2-1,' 

forbcai'ance  ('ir  e.v tension  of  time .* i).  4086,  J;  24(1 

substituted  (ot  new  securities p.  4087,  §  241 

usurious  interest  may  be  recovered  back  — set-off p.  4089,  §  24ii 

pen  ilties  also  recoverable p.  4090,  §  24(j 

rebel  m  e(iuity p.  4090,  §  24(i 

wl)ii  may  plead  usury p.  4091,  g  24(i 

wa:ver  by  Ijorrower  — estoppel p.  4093,  !?  24t) 

usijy  must  be  pleaded  —  form  of  plea p.  4094,  >;  24(j 

ev-'iience  to  support  plea p.  4094,  §  24G 

Wagers.     Stit-  1li  K(;ALn  y. 

Waiver.     St^o  Ivs   kanck;  Tentip:r;  Usury. 

Warranties  and  B-epresencations.     See  also  Insurance. 

what  IS  a  "  wxrraiicy  "  —  express  warranties p.  3950,  §  2.17 

animals p.  3953,  §  2?,! 

opinions  —  pulfiug  goo<.ls p.  3954,  §  2'M 

implied  warranties  —  no  warranty  of  quality  on  sale  of  spe- 

ciiic  article p.  3955,  §  237 


.p.  4180,  §2526 
p.  4182,  §  2527 
p.  4183,  §2528 
p.  4184,  §  252i» 
p.  4186,  §  2030 
p.  4188,  §  2531 
p.  4189,  §  2532 
p.  4189,  §  2533 
p.  4192,  §  2534 


INDIOX. 

Warranties  and  ReDrfisoT,+„*- 

exception  -  arSd  fo        °"'i^"'^'''"^^^^- 

executory  contract,  '''"''  ^"^P"^'^' ' 

sale  of  goods  by  .lescription 
sale  of  articles  of  food . 

sale  of  goods  by  sanxple...." 
warranty  of  title 

Wi  Is.     See  Specific  Pehfokmance. 
Witnesses.     See  Deeds. 
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p.  4073,  §244G 

take p.  4075,  §  2447 

p.  4076,  §244S 

p.  4077,  §  244',t 

p.  4078,  §  2I,V) 

p.  4079,  §24;)l 

regarded p.  40S0,  g  24.">2 

p.  4081,  §2453 

wiien  principal 

p.  4082,  g2i,-.l 

p.  4083,  g  24.M 

p.  4084,  g  2451) 

p.  4084,  §24,-; 

)riiey's  foe. .  .p.  4085,  g  2455 

st p   40S5,  §  2459 

p.  4086,  g  24(10 

p.  4087,  §24(11 

i-off p.  4089,  §24(12 

p.  4090,  §24(13 

p.  4090,  §2404 

p.  4091,  g  2405 

p.  4093,  §24(j(] 

p.  4094,  g2467 

p.  4094,  §24GS 

Insurance. 

p.  3950,  §2370 

p.  3953,  §2;?71 

p.  3954,  g237i; 

»n  sale  of  spe- 
p.  3955,  §2373 


